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Ghitty’s Practice Reports, King’s Bench, 2 vols , 
1770 -1822 

dark and Finnelly’s Reports, House of Lords, 12 
vols f 18.31 — 1846 

Clayton’s Reports and Pleas of Assises at Torke, 

1 vol , 1631—1650 

Cliff oid and Bick&ids’ Locus St&ndi Reports! 3 vols., 
187 3 — 1884 

ClifEoid and Stephens’ Locus Standi Reports! 2 vols*! 
1867—1872 

Cockbum and Rowe’s Election Cases, 1 vol , 1833 

Coke's Entries 

Coke’s Institutes 

Coke on Littloton (1 Inst ) 

Coko’s Ropoits, Id parts, 1572— 1616 
Collyer's Reports, Chancery, 2 vols , 1814 — 1846 
Collootauoa Juxidica, 2 vols 
Colles* Coses in P*u liament, 1 vol, 1697 — 1713 
Coltman’8 Regishation Cases, 1 \ol , 1879 — 1885 
Corny us’ Bepoits, King’s Bench, Common Pleas, and 
Exchequer, fol , 2 vols , 1695 — 1740 
Commercial Cobbs, 1895 — (current) 

Comyris' Digest 

Comberbach’s Reports, King’s Bench, fol , 1 vol , 
1685—1698 

Connor and Lawson’s Reports, Chancery (Ireland), 

2 vols, 1841— 1843 

Cooke and Alcock’s Reports, King’s Bench (Ireland), 
1 vol, 183d — 1834 

Cooke’s Practice Reports, Common Pleas, 1 vol , 
1706—1747 

Cooke’s Practical Register of the Common Pleas, 
1 vol, 1702—1742 

G Cooper’s Reports, Chancery, 1 vol , 1792 — 1816 
C P Cooper’s Reports, Chancery Practice, 1 vol , 
18.37—1838 

C P Cooper’s Cases temp Biougham, Chancery, 

1 vol , 1833—1834 

C P Cooper’s Cases temp Cottenham, Chancery, 

2 vols , 1816—1848 (and miscellaneous eai lier cases) 
Coxbett and Darnell’s Election Cases, 1 vol ,1819 
Couper's Justiciary Reports (Scotland), 5 vols , 1868 

— J8S5 

Cowper’s Reports, King’s Bench, 2 vols , 1774 — 
1778 

E W Cox’s Criminal Law Cases, 1843 — (current) 

Cox and Atkinson’s Registration Appeal Cases, 1 voL, 
1843—1846 

S C Cox’s Equity Cases, 2 vols , 1745 — 1797 
, Cox, Macrae, and Heitalet’s County Courts Oases and 
Appeals, Vol 1 , 1846—1852 
, Crompton and Jervis’s Reports, Exchequer, 2 vols., 
1830—1832 

Crompton and Meeson's Reports, Exchequer, 2 vols., 
1832—1834 

. Crompton7Meeson , and Roscoe’s Reports, Exchequer, 
2 vols., 1834—1835 

. Craig and Phillips* Reports, Chancery, 1 voL, 1840 — 
1841 

» Cohen’s Criminal Appeal Reports, 1909 (Current). 
Crawford and Dix’a Quaint Cases (Ireland), 3 vols., 
1336—1846 



Craw. 4b D Ate 0. 


Absbxvia«oe& 


Kix 


Cress Ineolv. Cas 
Grippe’ Church Cas 
On) Car. 

Cro. Elis. 

Oro Jao. 

Cru Dig 
Gunn 

Curt 


Crawford *nd Due's Abridged Gases (Ireland)* 1 vol v 
1837—1838 

CresswelTs Insolvency Gases, 1 voL, 1827 — 1829 
Onpps’ Church and Clergy Cases, 2 parts, 1847—1850 
Crake’s Reports temp Charles I , King’s Benoh and 
Common Pleas, 1 vol , 1625 — 1641 
Oroke’s Reports temp Elizabeth, King’s Bench and 
Common Plans, 1 vol , 1582 — 1603 
Groke’s Reports temp James I , King’s Bench and 
Common Pleas, 1 vol , 1601 — 162o 
Cruise’s Digest of the Law of Real Property, 7 vote 
Cunningham’s Reports, King’s Bench, foL, 1 vol , 
1734— 1735 

Cartels’ Ecolesiastical Reports, 3 vols, 1831 — 1844 


Dalr. 

Dan .• 
Dan <1 LI 
Dav. A Moi 


D iv Pat Cas 
Dav Ir 


Day 

Dea A Sw 
Deac 

Deao & Oh 

Dear. & B 

Dears C (’ 
Deoa & And 

DeO 

DeG F &J 
De G & J 
De G J & Sm 
DeG M Sc, G 


De G & Sm. 
Delane . 


Den 

Dick 


Dig 

Dul 


Dads 
Donnelly 
Dong. EJ Cos 
Doug (■ B) 
Dow 

Dow & CL 


D&lrymple’s Decisions, Court of Session (Sootland), 
fol , 1 vol , 1698 — 1720 

Darnell’s Reports, Exchequer m Equity, 1 vol , 1817 
—1823 

Danson and Lloyd’s Mercantile Cases, 1 vol , 1828 — 
1829 

4 Davison and Menvale’s Reports, Queen’s Bench, 
1 vol , 1843— 1844 

Davies’ Patent Cases, 1 vol , 1785 —1816 
Davys’ (or Davies’ or Davy’s) Reports (Ireland), 
1 vol , 1604—1611 

Day’s Election Oases, 1 vol , 1892 — 1893 
Deane and Swabey’s Ecclesiastical Repo its, 1 vol , 
1855— 1857 

Deacon’s Reports, Bankruptcy, 4 vols , 1834 — 1840 
, Deacon and Chitty’s Reports, Bankruptcy, 4 vols , 
1832—1835 

. . Deaislv and Bell’s Crown Coses Reserved* 1 vol , 
1856* — 1838 

Dearsly’s Crown Oases Reserved, 1 vol , 1852 — 1856 
Deas and Anderson’s Decisions (Stotland), 5 vols , 
1829—1832 

• *De Gex’s Reports, Bankrupt ov, 1 vol , 1844 — 1848 

De Gex, Fisher, and jon j’s Reports, Chancery, 
4 vols, 1859— 1862 

De Gex and Jones’s Reports, Chancery, 4 vols , 1857 
—1859 

De Gex, Jones, and Smith’s Reports, Chancery, 
4 vols, 1862—1805 

• . De Gex, M&cnaghtonv and Gordon’s Reports, Chan- 
cery, 8 vols , 1851 — 1857 

• De Gex and Smale’s Reports, Oh&noery, 5 vote, 1846 

—1852 

Delane’s Decisions, Revision Courts, 1 vol , 1832— 
1835 

Denison’s Grown Osses Reserved, 2 vote, 1844 — 1852 
Dickens* Reports, Chancery, 2 vols , 1559 — 1798 
Justinian’s Digest or Pandects 
. Dnieton’s Decisions, Court of Session (Scotland), 
fol , 1 voL, 1665—1677 

• Dodson’s Reports, Admiralty, 2 vols , 1811—1822 
Donnelly’s Reports, Chancery, 1 vol , 1836—1837 
Douglas’ Election Oases, 4 vols * 1774 — 1776 

. Douglas’ Reports, King’s Bench, 4 vols , 1778—1785 
. . Dow’s Reports, House of Lords, 6 vols , 1612— *1818 
# . Dow and Glsxk’g Reports, House of Lords, 2 vote, 
1827—1832 

• Dowling and Lowndes’ Practice Reports, 7 vote. 

1843—1849 


Dour- A L. 



JjMSOTATIOm, 


Dow. ft By (Ks b.) 
Bow ft By (ic. a) 
Dow ft By (n r ) 
Dowl 

Dowl (n fl) 

Dr A Wal 
Dr & War 
Drew 

Drew ft Sm 

Drmkwater 
Drury temp Nap. 

Drury tanp Sug 

Dugd Orig 
Dunl (Ot of Seas ) 

Duumng 

Dune 

Dyor 


Bowling and Bylend’a Report#, King 1 * Bench, 9 vole,, 
1822—1827 , 

Dowling and Byland’s Magistrates* Oases* 4 
1822 — 1827 

Dowling and Byland’s Reports, Nisi Trine. 1 part, 
1822—1828 

Dowling’s Practice Reports, 9 vols., 1830 — 1841 

Dowling’s Practice Reports, New Senes, 3 toIs , 
1841—1843 

Drury and Walsh’s Reports, Chancery (Ireland), 
2 yolfl , 1837—1841 

Drury and Warren’s Reports, Chancery (Ireland), 
4 vola, 1841—1843 

Dre wry’s Reports, Chancery, 4 vols , 1852 — 1859 

Diewry and Smale’s Beports, Chancery, 2 vole , 1859 
—1865 

Dnnkwater’s Beports, Common Pleas, 1 vol , 1839 

Drury’s Beports temp Napier, Chancery (Ireland), 
1 vol , 1858 — 1859 

Drury’s Reports temp Sugden, Chancery (Ireland), 
1 vol , 1811—1844 

Dugdale’s Onginos Jurjdiciales 

Dunlop, Court of Session Cases (Scotland), 2nd senes, 
24 vols,, 1838—1862 

Dunning’s Beports, King’s Bench, 1 vol , 1753 — 
1764 

Dune’s Decisions, Court of Session (Scotland), fob, 
1 vol , 1621—1642 

Dyer’s Reports, King’s Bench, 3 vole , 1513 — 1581 


E ft B 

£ &E 

E B & IC. 

Bag ft Y 
East 

East, P 0 
Eoc ft Ad 

Eden 

Edgar 

Edw 

Elohies 

Eng Pr Cas 
Eq Oas Abr. 



Ex D. 


Ellis and Blackburn’s Reports, Queen’s Bench, 
8 vols , 1852—1868 

Ellis and Ellis’s Reports, Queen’s Bench, 3 vols., 
1868—1861 


Ellis, Blackburn, and Ellis’s Reports, Queen’s Bench, 
1 vol , 1858 — 1660 

Eagle and Younge’s Tithe Cases, 4 vols , 1223 — 1825 
East’s Reports, King's Bepiqh, 16 vols , 1800 — 1812 
East’s Pleas of the Crown 

Spinks' Ecclesiastical and Admiralty Reports, 2 vols , 
1853 — 1855 


Eden’s Reports, Chancery, 2 vols , 1757 — 1766 
Edgai’s Decisions, Court of Session (Scotland), fol , 
1724—1726 

Edwards’ Reports, Admiralty, 1 voL, 1808—1812 
Elcnies’ Decisions, Court of Session (Scotland), 
2 vols , 1733—1754 

Rosooe’s English Prise Oases, 2 vols , 1745 — 1868 
Abridgment of Cases in Equity, fol , 2 vols., 1667— 

Equity Reports, 3 vols,, 1853 — 1855 
Espinasse's Reports, Nisi Pnus, 6 vols , 1793 — 1810 
Exchequer Reports (Welsby, Hurlstone, and Gor- 
don), 11 vols , 1847 — 1856 

Law Reports, Exchequer Division, 5 vols., 1875— 

1880 


^ ft F *. Foster a&d Fmlason‘s Reports, Nisi Pnus, 4 vole* 

, * 1856—1887 

F (Ot* pt Sesflu) Fraser, Court of Session Oases (Scotland), 6th sense, 

1898— *1906 

Pao Ob®, (with hU) , qIiItowIm, OoUection of Decision*, Gantt 

of Swim (Sao^suftX *nd SM PM 

*1 To!#., 1703 — 188* 



Auftwriurion. 


mi 


Vma. OoU. (K. s.) (with 
date) 

FalA. 

Falo ft Kh 
Ferg. «4 
Fifcz-G 

Fitz Nab Biev 
FI AX. 

FonbL .. 

For 

Forb 

Fort De Laud, 

Fortes Bop 

Fost 

Fount 

Fox & S Ir 

Fox 4b S Beg 

Freem (oh ) 

Froem (KB) 


Faculty cl Advocates, Collectioa of Decisions, Oturi 
of Session (Scotland), New Series, 16 vols., 1826— 
1841 

Falconer's Decisions, Court of Session (Scotland), 
2 vole., fol , 1744—1781 

Falconer and Fitaherbert’s Election Oases, 1 vol,. 1838 
—1838 

Ferguson’s Oonsutoml Decisions (Scotland), 1 vol., 
1811—1817 

Fitz-Gibbons’ Beports, Sling's Bench, fol v 1 vol , 
1728—1731 

Fitsherbert’s Nature Brevium 

Flanagan and Kelly’s Beports, Bolls Court (Ireland), 
1 vol , 1840—1842 

Fonblanque'a Beports, Bankruptcy, 2 parts, 1849— 
1882 

Forrest’s Beports, Exchequer, 1 vol , 1800 — 1801 

Forbes’ Decisions, Court of Session (Sootland), fol . 
1 vol., 1708—1713 

Fortescue, De Laudibus Legum Angliss 

Fortesoue’* Beports, fol , 1 vol , 1692 — 1786 

Foster’s Crown Coses, 1 vol , 1743 — 1760 

Fountamhali's l)cw iBions, Court of Session (Scotland), 
fol , 2 vola , 1678—1712 

M 0* Fox and T B, 0 Smith's Beports, King’s 
Bench (Ireland), 2 vols , 1822 — 1825 

J S Fox and O L Smith’s Registration Coses, 
1 vol , 1886—1895 

Freeman’s Beports, Chancery, 1 vol , 1660 — 1706 

Freeman’s Reports, King’s Bench and Common 
Pleas, 1 vol , 1670—1704 


Gal ADav 

Gale 
Gib Cod 
Gift 
Ghlb 

Glib 0 P. 
Ghlb. (oh ) 
Gilm A F 


Gl. A J. 


Olanv. 


Glanv El Cos 

Glascock 

Godb 

Gouldab. . , 


Ghnr 

Gwffl. 


Gale and Davison's Reports, Queen’s Benoh, 3 vois 
1841—1843 

Gale’s Beports, Exchequer, 2 vols , 18J5— 1836 
Gibson’s Code* Juris Eoolemastici Anglicam 
Gilford's Reports, Chancery, fi vols , 1887 — 1866 
... Gilbert’s Oases in Law and Equity, 1 vol, 1713— 
1714 

Gilbert’s History and Practice of the Court of 
Common Pleas 

Gilbert’s Reports, Chancery and Exchequer, fol . 
1 vol , 1706—1726 

Gilmour and Faloorier's Decisions, Court of Session 
(Sootland), 2 pafrts. Part I (Gilmour) 1661—1666, 
PnrtH (Falconer) 1681— 1686 
Glyn and Jameson’S Reports, Bankruptcy, 2 vols , 
1810—1888 

.. Glanville, De Legtbus et Oonsuetuduubus Begu 
Anglin. 

. Gian ville's Election Oases, 1 vol , 1623 — 1624 

. Glasoook’e Beports (Ireland), 1 vol., 1831 — 1833 
. Godbolt’s Reports, King’s Bench, Common Plea*, 
and Exchequer, 1 vol,, 1674 — 1637 
. . Gouldsborougn v Reports, Quean's Bench and Sing’s 
Bench, 1 voL, Wi8-~l6U 
Cow’s Reports, Nisi Prius* 1 end., 1618 —1820 
. . Gwillun’a Tithe OssSft 4 vols., 1224—1834 


X a HurieUne andOoUmsn's Beports, Exchequer, 4 vols^ 

1862^-1866 , 

HL ft N. .. Hurlstane And Norman's Report., Exchequer, 7 voRL 

1866—4222 



UX11 


Abbreviations. 


H ATw 

H A W 

II L Cas 
Hag Adm 
Hag Ton 
Hag Hcc 
Hailes 

Hale, C L 
Hale, V C 
Har A Hath 

nar &W 

Hare 

Hard 

Hare 

Hawk r 0 
Hayes 

Ha} os & Jo 

Horn A M 

Het 

Hob 

Hodg 

Hog 

Holt (adm ) 

Holt (fq ) 

Holt (kb) 

Holt(N P) 

Home, Ot of Stss 

Hop & Colt 

Hop A Ph . 

Horn A II 

Hop Suppl 

Hud A B 

llume 

Hut. 

lly B1 . .. 


Hall and Twells’ Beports, Chancery, 2 vole , 1848— 
1850 

Hm Intone and Walmsley's Reports, Exchequer, 

1 yol , 1840—1841 

Claik s Reports, House of Lords, 11 vole , 1847—1866 
Hfi guard's Reports, Admiralty, 3 vols , 1822 — 1838 
Iliggard’s Consistonal Reports 2 vols , 1789 — 1821 
naggard's Ecclesiastical Reports, 4 vols , 1827 — 1833 
Hciilcs's Decisions, Court of Session (Scotland), 

2 \ols , 1766—1791 
Hale’s Common Law 

11 tie s Pleas of the Crown, 2 vols 
Harrison and Rutherfuid's Reports, Common Pleas, 
1 vol, 1865—1866 

• Hamson and Wollaston’s Reports, King’s Bench 

and Bail Court, 2 vols , 1835 — 1836 
Harcarse’s Decisions, Court of Session (Scotland), 
fol , 1 vol , 1681 — H/U 

Hardies' Repoits, Exchequer, fol ,1 vol , 1655 — 16b9 
Hate’s Reports, Chancery, 11 vols , 1841 — 1853 
Hawkins’s Pleas of the Crown, 2 vols 
Haves’s Reports, Exchequer (Ti eland), 1 vol , 1830 — 
1632 

Hayes and Jones's Repoits, Exchequer (Ireland), 
1 vol , 1832— 1634 

Hemming and Miller’s Reports, Chancery, 2 vols , 
1802—1865 

licit ley’s Reports, Common Pleas, fol , 1 vol , 1627 — 
1631 

Hobut's Reports, Common Ploas, fol, 1 vol, 1613 
—1025 

nodes’ Reports, Common Pleas, 3 vols , 1835— 
1837 

Hogan’s Reports, Rolls Court (Ireland), 2 vols , 1816 
—1834 

W Holt’s Rule of the Road Cases, Admiralty, 1 vol , 
1863 — 1867 

W Holt’s Equity Reports, X vol , 1845 

• Sir John Holt's Reports, King’s Bench, fol , 1 yol 9 

1668—1710 

. F Holt’s Reports, Nisi Pnus, 1 vol , 1815 — 1817 
« Home’s Decisions, Court of Session (Scotland), 
fol , 1 vol , 1735—1744 

* . Hop wood and Ooltman’a Registration Cases, 2 vols , 
LB68-M87S 

. Hop wood and Philbnck’s Registration Cases, 1 voL, 

1663—1867 

, Horn and Hurlstone’s Reports, Exchequer, 2 vols , 
1838— 1839 

. . Hovenden’s Supplement to Yesey Jun ’s Reports, 
Chancery, 2 vols , 1753 — 1817 
Hudson and Brooke’s Reports, King's Benoh and 
Exchequer (Ireland) 2 vole, 1827 — 1831 
, Hume’s Decisions, Court of Session (Scotland), 
1 voL, 1781—1822 

• « Hutton's Reports, Common Pleas, fol , 1 vol , 1617— 

1638 

• . Henry Blackstone’s Reports, Common Pleas, 2 vol*., 
1788—1796 


I C L R 
1 Ch K 
I Eq R 
ILL 


4 Irish Cknmqeo. Law Reports, 17 vols , 1849 — 1866 
• Irish Chancery Reports, 17 vols , 1850 — 1867 
• • Irish Equity Report*, 13 vols., 1838 — 1851 
.. Irish Law Reports, 13 vote*, 1838 — 1861 



Abbreviations 


xniii 


LLT. 

I E. (preceded by date) 

I R. Eq 
Ir. Giro. Cos 
It Jut 

It Li. Bee let ser 
It L Bee (ns) 

Iiv. 


Irish Law Times, 1867— (current) 

Irish Reports, since 189 i (e g [1804] HE) 

Irish Reports, Common Law, 11 vols , 1886 — 1877 
Irish Reports, Equity, 11 vols t 1866 — 1877 
Irish Circuit Cases, 1 vol , 1841 — 1843 
Irish Jurist, 18 yols , 1849 — 1866 
Law Recorder (Ireland) 1st series, 4 yols., 1827— 
1831 

Law Recorder (Ireland) New Senes, 6 vols., 1833— 
1838 

Irvine's Justiciary Reports (Scotland), 6 yols , 1862 — 
1867 


J Bridg 
J P 

J Shaw, Just 
J&c 

Jac & W 
Jebb, C C. 
Jebb & B 
Jebb & S 
Jenk 

Jo & Car. 

Jo & Lat. 

Jo Ex. Ir 
John 

John 4b H. 
Jur 

Jut (n a.) 
Just Inst 


Sir John Bridgman's Reports, Common Pleas, fol , 
1 vol , 1613—1621 

Justice of the Peooe, 1837 — (cuirent) 

J Shaw’s Justiciary Reports (Scotland), 1 vol , 1848 
— 1832 

Jacob’s Reports, Chancery, 1 vol , 1821 —1823 
Jacob and Walker’s Reports, Chancery, 2 vols , 1819 
—1821 

Jebb’ a Crown Oases Reserved (Ireland), 1 vol , 1822 
—1840 

Jebb and Bourke’s Reports, Queen’s Bench (Ireland), 

1 vol , 1841—1812 

Jebb und Samos’ Repoits, Queen’s Bench (Ireland), 

2 vols , 1838—1841 

Jenkins’ Reports, 1 vol, 1220 — 1623 
Jones and Carey's Repoits, Exchequer (Ireland), 
1 vol , 1838- 1839 

Jones and La Touche's Reports, Chancei y (Ireland) 

3 vols , 161 1 — 1846 

T Jones’ Reports, Exchequer (Ireland), 2 vols , 1834 
—1838 

Johnson’s Ropoits, Chancery, 1 vol , 1858 — 1860 
Johnson and JLlemming’s Repoits, Ohanoery, 2 vols , 
1860—1862 

Jui is t Reports, 18 vols , 183^ — 1854 

Jurist Reports, New Senes, ■ 2 vols , 1855— 1867 

Justmmna Institutes 


K & Gh • 

K A J. 

K. B (preceded by date) 
Karnes, Diet Dec 
Kamos, Bern Dec. 
Karnes, Sel Deo 



KeiL 

Kel 

Eel W. .. 
Ksny. 


Keane and Grant’s Registration Oases, 1 vol., 1854 — 
1862 

Kay and Johnson’s, Reports, Chancery, 4 vols , 
1853—1858 

Law Reports, King’s Bench Division, once 1900 
(eg , [1901) 2 K B) 

Kames, Dictionary of Decisions, Court of Session 
(Scotland), fol , 2 vols , 1540 — 1741 
Kames, Remarkable Decisions, Court of Session 
(Scotland), 2 vols , 1716—1752 
Kames, Select Decisions, Court of Session (Scotland), 
1 vol , 1752—1768 

Kay’s Reports, Chancery, 1 vol , 1853 — 1864 
Keble's Reports, fob, 3 vols , 1661 — 1677 
Keen’s Reports, Bolls Court, 2 vols., 1836—1838 
Keil wey’s Reports, Bang’s Bench, fol , 1 vol., 1327— 
1578 

Sir John Kelyng's Reports, Crown Cases, fol , 1 vol., 
1662—1707 

W Kelymre's Reports, foL, 1 vol , Chancery, 1730— 
1732; Kmg’e Reich, foL % l 731— 1734 
Kenyon's Notes of Os see, King’s Bench, 2 volt, 
1763—1769 



xxxiv 


Abbbjeviatiokb. 


K«ny. (oh ) 

Kilkerraa 

Knapp 
Ku & Omb. 


L. A. 

L AO temp Flunk 

L & O temp Sugd. 

L & Welsh. 

LOB 

L J 

1 j J (ash) 

L J (BOY) 

L. J (OB ) 

L J (0 P) 

L J (BOOT ) 

L J (me) 


(kx xq ) 

(K B or Q B ) 


L J (M o) 

L J. N 0 

L J (o 8 ) 

L J (P.) 

L J (P &M) 

L J (p o) 

L J (P M & A ) 

L M & P 

L B 

LEA&E. 

I, B 0 C B. . 

L B 0 P, 

L B Eq 
L B Exoh 
L R.H L 

L Be lad. App 

If* B Ind App, 

VoL 

L&b. 

LB.P.CL .. 
L E*P ID , .. 

IRQ B 

L BsSto. &l»y, 

f s 

L T 

LT Jo. 

I T <o. s>) .. 


Chancery Cases m Vol II. of Kenyon's Notes of 
Oases, 1763—1764 

Kilkerran’s Decisions, Court of Session (Scotland), 
fol , 1 vol , 1738— 1762 

Knapp’s Reports, Privy Council, 3 vole., 1629—1886 
Knapp and Omblar’s Election Cases, 1 voL, 1834— 
1836 

Lord Advocate 

Lloyd and Goold’s Reports temp Plunkett, Chancery 
(Ireland), 1 voL, 1834 — 1839 
Lloyd and Goold’s Reports temp Sugden, Chancery 
(Ireland), 1 vol , 1835 


(Ireland), 1 vol , 1835 

Lloyd and Welsby’s Commercial and Mercantile 
Cases, 1 vol , 1829—1830 
Local Government Beporte, 1 902 — (current) 

Law Journal, 1866 — (current) 

Law Journal, Admiralty, 1865 — 1876 
Law Journal, Bankruptcy, 1832 — 1880 
Law Journal, Chancery, 1822 — (current) 

Law Journal, Oornmou Pleas, 1822 — 1875 
Law Journal, Ecclesiastical Cases, 1866 — 1876 
Law Journal, Exchequer, 1830- 1875 
Law Journal, Exchequer in Equity, 1835 — 1841 
Law Journal, King’s Bench or Queen’s Bench, 
1822 — (current) 

Law Journal, Magistrates’ Cases, 1826 — 1896 
Law Journal, Notes of Cases, 1866 — 1892 (from 1893, 
see Law Journal) 

Law Journal, Old Senes, 10 vols , 1823 — 1831 
Law Journal, Probate, Divorce and Admiralty, 1876 


Law Journal, Probate and Matrimonial Cases, 1668 — 
1869, 1866—1875 

Law Journal, Pnvy Council, 1865 — (current) 

Law Journal, Piobate, Matrimonial and Admiralty, 
1860—1866 

Lowndes, Maxwell, and pollock’s Reports, Ball 
Court and Practice, 2 vols., 1850 — 1851 
Law Reports 

Law Reports, Admiralty and Ecclesiastical Oases, 
4 vols, 1866—1875 

Law Reports, Crown Cases Reserved, 2 vols., 1866 — - 

1875 

Law Reports, Common Pleas, 10 vols , 1866—1875 
Law Reports, Equity Cases, 20 vols , 1806 — 1876 
Law Reports, Exchequer, 10 vols , 1865 — 1875 
Law Reports, English and Inah Appeals and Peerage 
Claims, House of Lords, 7 vols , 1866 — 1875 
Law Reports, Indian Appeals, Privy Counoil, 1873— 
(current) 

Law Reports, Indian Appeals, Pnvy Oonnotl, 
Supplementary Volume, 1872 — 1873 
Law Reports (Ireland), Chancery and Common Law, 
32 vols., 1677—1693 

Law Reports, Pnvy Counoil, 6 vols., 1666—1876 
Law Reports, Probate and Divorce, 3 vols., 1886—* 

1876 - 

Law Beporte, Queen’s Bench, 10 vols , 1866 — 1876 
Law Reports, Scotch and Divorce Appeals, House 
of Lords, % vols., 1866—1876 
„ Law Tunes Reports, 1869 — (current) 

Law Times Newspaper, 1843— (current) 

Low Times Reports, 01* Semes, 34 vols., 1843—1880 



AMwmfioim. 


J 06 R* 


I#B* 

Lat, • 

Laws Beg, Cos. 
lid Baffin. 

Leach 

Las 

Lee temp Hard, 
Le A Ca, 

Leon 

IjW i • 9 a 

Lew C, 0 
Ley 

Lib Ass 
Lilly 

Iiitt 

Lofft 

Long A T 

Lud E O 
Luniley, P. L C. 
Lush 
Lut. 

bat Beg, Gas, , 
Lynd. 


. Lane’s Beports, Exchequer. fol,, ltd. 1605-— 1611 
Latch's Reports, Bing’s Bench, foL» 1 voL, 1626—1626 
. Lawson’s Registration Cases, lSSd^QurrenQ 
. Lord Raymond’* Beports, King's Banoh and Common 
Pleas, 3 vols , 1694— 1732 
. Leaoh’s Grown Oases, 2 vole , 1730 — 1814 
, . Sir G Lee’s Eoolesiastical Judgments, 2 Yds , 1762 — 
1758 

, T Lee’s Cases temp Hardwicks, King’s Bench, 1 voL, 
1733—1738 

Leigh and Cave's drown Gases Beseived, 1 vol, f 1861 
—1865 

a Leonard’s Beports, Bing’s Bench, Common Pleas 
and Exchequer, fol , 4 parts, 1552—1615 
. Levins’s Beports, King's Bench and Common Pleas, 
fol , 3 vols , 1660—1696 

Le win’s Ciown Cases on the Northern Circuit, 
2 vola , 1822—1838 

Ley’s Reports, King's Bench, fol , 1 vol , 1608 — 1623 
Liber Assisarum, Year Books, 1 — 51 Edw 111 
Lilly’s Reports and Pleadings of Coses m Assize, fol » 
1 vol 

Littleton’s Beports, Common Pleas, fol , 1 vol , 1627 
- — 1631 

. . Lofft's Beports, King's Bench, fol , 1 vol , 1772—1774 
. Longfield and Townsend’s Beports, Exchequer (Ire- 
land), 1 voL, 1841—1842 
Luders’ Election Cases, 3 vols , 1784 — 1787 
. Lumley's Poor Law Oases, 2 vola , 1834 — 1842 

Lushington's Beports, Admiralty, 1 vol , 1859 — 1862 
Sir E. Lutwyohe’s Entries and Beports, Common 
Pleas, 2 vols , 1682—1704 

. A. J Lutwyohe'a Registration Coses, 2 vols , 1848— 
1853 

Lynd wood, Provrooiale, fob, 1 vol 


M AB 
M A W 
Mac &G 
Mac A H 

M‘Cle 

M‘01e A Yo 
Macfarlan© 

Mach A Bob 
Macph. (Ct of Seas ) 
Maoq- 


Vtor. 

Madd AG 


Madox 

Madox Biflh. 
Man-* G- 


Maule and Selwyn’s Reports, King’s Bench, 6 vols , 
1813—1817 

Meeson and Welshy’s Bepo* ta. Exchequer, 1 6 vols , 
1836—1847 

Macnaghten and Gordon’s Beports, Chancery, 3 vols , 
1849—1852 

Macrae and Hertalet's Insolvency Cases, 1 vol , 
1847—1852 

M'Oleland’s Reports, Exchequer, 1 voL, 1824 

M’Cleland and Youngfe'e Beports, Exchequer, 1 vol , 
1824—1825 

Macfarhuie's Jury Trials, Court of Session (Scotland), 
3 parte, 1838—1839 

Maclean and Robinson’s Scotch Appeals (House of 
Lords), 1 vol M 1839 

Macpherson, Court of Session (Scotland), 3rd senes, 
if vols , 1862—1873 

Maoqueen’s Scotch Appeals, House of Lords, 4 vola,, 
1849— 1865 

Macrory’e Patent Omen, 2 parts, 1847 — 1856 

Haddock’s Reports, Chancery, 6 vols-, 1615— 1821 

Haddock and Galdartfa Beports, Chancery, 1 vol*. 
1819—1822 (VdU YL of Madd.) 

Madox's Fonmilax* 

Madox’S History and Antiquities of the Exchequer# 
2 vole. 

M a nnin g and Granger’s Yeports, Common Pleas, 
7 vds* 1840— 1845 
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Abbreviations. 


Man A By (k b ) 

Man & II} 7 (m c ) 

Mans 

Mar L C. 

Marc h 

Marr 

Marnli 

Maj n 

Meg 

Mer 

Milw 

Mod Rep 
Mol 

Mont 
Mont A A 

Mont A 11 

Mont A Ch 

Mont D A De G 

Mont & M 

Moo P O C 
Moo P 0 0 (N « ) 

Moo I ml App 

Moo & P 

Moo A S 

Mood A M 

Mood ft E , 

Mood O P 
Moore (kb) 

Moore (OF) 

M3or Diet 

Morr 

Moo * 

Mnrp. A fit. 

Mu n * » 

My A Or 

My» A Ki m m 


Manning and Byland’s Reports, King’s Bench, 
5 vols , 1827—1830 

Manning and Hyland’s Magistrates’ Cases, 3 vols , 
1827—1830 

„ Manson’s Bankruptcy and Company Cases, 1893 — 
(current) 

Mtiiitime Law Reports (Orockfoid), 3 vols., 1860 — 
1871 

March’s Reports, King’s Bench and Common Pleas, 
1 vol , 1639 — 1642 

Marriott’s Decisions, Admiralty, 1 vol , 1776 — 1779 
Maishall’s Reports, Common Pleas, 2 vols, 1813 — 
1816 

Maynard’s Reports, Exchequer Memoranda of Edw 
I and Year Books of Edw II , Year Books, Part T , 
1273 — 1 126 

Megone's Companies Acts Cases, 2 vols , 1889 — 1891 
Menvale’s Reports, Chancery, 3 -vols, 1815 — 1817 
Mil ward's Ecclesiastical Reports (Ireland), 1 vol ,1819 
— 1843 

Modem Repoits, 12 vols , 1669 — 1755 
Molloy’s Reports, Chancery (Ireland), 3 vols , 1808 — 
1831 

Montagu’s Reports, Bankruptcy, 1 \ol , 1829 — 1832 
Montagu and Ayi ton's Reports, Buikmptcy, 1 vols , 
1832 — 18 *8 

Montagu and Bligh’s Reports, Bankruptcy , 1 vol , 
1832—1833 

Montagu and Chi tty ’a Reports, Bankruptcy, 1 vol., 
1838—1810 

Montagu, Deacon, and I)e Gex’s Reports, Bank- 
luptoy, 3 vols, 1840 — 1844 
Montagu uud Macorthur’s Reports, Bankruptcy, 
1 voi , 1826 —1830 

Mooie's Pi ivy Council Cases, 15 vols , 1836 — 1863 
Mooie s Tnvy Council Cases, New Senes, 9 vols , 
1862—1873 

Moore’B Indian Appeal Caw's, Pnvy Council, 14 vols , 
1 8 16 — 1872 

Mooie and Payne’s Reports, Common Pleas, 5 vols, 
1827—1831 

Mooie and Scott’s Reports, Common Pleas, 4 vols , 
1831—1834 

Moody and Malkin's Reports, Nisi Pnus, 1 vol , 1826 

r-1690 

Moody and Robinson's Repoits, Nisi Pnus, 2 vols, 
1830—1844 

Moody’s Crown Cases Reserved, 2 vols , 1824—1844 
Sir F Moore’s Reports, King’s Bench, fol , 1 vol., 
1485—1620 

J B Moore’s Reports, Common Pleas, 12 vols , 1817 
—1827 

„ Morison’s Dictionary of Decisions, Court of Session 
(Scotland), 43 vols , 1532 — 1608 
• • MorreJl’e Reports, Bankruptcy, 10 vols , 1884 — 1893 
. Moseley’s Reports, Chancery, fol , 1 vol , 1726—1730 
Murphy, and Hnrlstone’s Reports, Exchequer, 1 vol., 
1837 

. Murray's Reports, Jury Court (Scotland), 5 vols., 
1816—1630 

4 My 1 b# and, Craig’s Reports! Chancery, 5 vols*, 1635 

* —1841 * 

Mylne and Keen’s Reports, Chancery, 3 vola, 1832 
—1835 
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Nev A M (* b ) 

Nev A M (m a) 

Nev. A P (k b ) 

Nev. A P (m a) 

New Mag Cas 

New Praot Gas 

New Rep 
New Sees Cas 

Nolan 

Notes of Gases 
Noy 

0 Bndg. 

O’M A n 
Owen 

P (preceded by date) 
P D 
P Wins 
Palm, 

Park 
Pat App 
Pater App 
Peake 

Peake, Add Cas 
Peck 

Per A Da?. 

Per A Kn 
Ph 

Phil EL Cas 
Phillim. 

Fhilkm Eccl Jud, 

Kg *B. 

rvuu 

Plowd. >t .. 

. .. 

Poph 


Nelson’s Reports, Ohanoerr, 1 voL, 1625—1692 

Nevile and Manning's Repoita, King s Bench, 6 yols , 
1832—1886 

Nevile and Manning’s Magistrates’ Gases, 3 yols , 
1832 — 1836 

Nevile and Perry’s Reports, King's Bench, 3 yols, 
1836—1838 

Nevile and Perry’s Magistrates’ Cases, 1 yol , 1836— 
1837 

New Magistrates* Oases (Bittleston, Wise and 
Parnell), 2 vols , 1844—1848 

New Practice Gases (Bittleston and Wise), 3 yols., 
1844—1848 

New Reports, 6 vols , 1862 — 1865 

New Sessions Magistiates 1 Cases (Oarrow, Ilaraer- 
ton, Allen, etc ), 4 vols , 1814 — 1851 

Nolan’s Magistiates’ Cases, 1 voi, 1791 — 1791 

Notes of Cases m the Ecclesiastical and Maritime 
Courts, 7 vols , 1841 — 1850 

Noy’s Repoita, King’s Bench, fol , 1 vol , 1658 — 1649 

Sir Orlando Bridgman’s Reports, Common Pleas, 
1 vol , 1660— 1666 

O’Malley and llardoastle’s Election Oases, 1869— 
(current) 

Owen’s Ropoits, King’s Bench and Common Pleas, 
fol , 1 vol , 1557—1614 


Law Reports, Piobato, Divorce, and Admiralty Divi- 
sion, since 1890 ( e g , [1891] P ) 

Law Reports, Piobate, Divorce, and Admiralty Divi 
sion, 15 vols, 1875 — 1890 

Peere Williams’ Ropoits, Chaneeiy and King’s 
Bench, 3 vols , 109o — 1735 

Palmer’s Reports, King’s Bench, fol , 1 vol , 1619 — 
1629 

Parker’s Reports, Exchequer, fol , 1 vol , 1743 — 
1766 

Pa ton's Scotch Appeals, Ho use of Lords, 6 vols , 
1726—1822 


Paterson’s Scotch Appeals, House of Loids, 2 vols , 
1831—1873 

Peake’s Reports, Nisi Pnus, 1 vol , 1790—1794 

Peake’s Additional Cfses, Nisi Pnus, 1 vol, 1795 — 
1812 » 

Peck well's Election Cases, 2 vols , 1803 — 1804 

Perry and Davison’s Reports, Queen’s Bench, 4 vols , 
1838—1841 

Perry and Knapp’s Election Cases, 1 vol , 1833 

Plumps’ Reports, Chancery, 2 vols , 1841 — 1849 

Philipps' Election Cases, 1 vol , 1780 

J Phiflimore’s Ecclesiastical Reports, 3 vols , 1754— 
1821 

Sir R Philbmore’s Eoclesiastioal Judgments, 1 voL, 
1867—1875 

Pigott and Rod well's Registration Oases, 1 voL, 1843 

—1845 

Pitcairn's Criminal Trials (Scotland), 3 vols , 1488— 
1624 


Plowden’s Reports! fol.. 2 vols., 1550— 1579 
Pollexfeu’s Reports, King’s Bench, foL, 1 vol, 1670 
—1682 

Reports, King’s itsnoh, foL, 1 voi , 1691— 
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* 

Pow. B AD Pbwer, Rodwell, and Dew’s Election Oasae, 2 toI* , 

1848 — 1866 

Preo Oh. * Precedents in Chanoery, fol » 1 vol , 1680 — 1722 

Price .. Puce's Reports, Exchequer, 13 vole , 1814 — 1824 

Q. B. . Queen’s Bench Reports (Adolphus and Ellis, New 

Series), 18 vols , 1841—1852 

Q B (preceded by date) Law Reports, Queen’s Bench Division, 1801 — 1001 

(< rg , [1891] 1 Q B ) 

Q. B D. . Law Reports, Queen's Bench Division, 25 vole , 

1875—1890 


R 

R. (Gt of Sees.) 

R P 0 
R R 
R S.O. 

East 

Rayn 

Real Piop Gas 
Rep. Oh 
Rick & M 

Rick A S 

Ridg temp U 

Rldg L A S 

Ridg Pari Rop 

Rob Eccl 
Rob L AW 

Robert App 

Robin App 

Roll Abr 
Roll Roi> 

Rom 

Rose 

Robb, L O. • 

Rowe 

Rul Gas. 

Russ 

Rubb AM , • 

Rues. A By 


Ry A Out. Cm 
By A Oust, Tr Caa 
By AM. , 



S. 0 ( precede! 




The Reports, 15 vols , 1803 — 1895 
Rettie, Court of Session Oases (Scotland), 4th senes, 
25 vols., 1873—1898 

Reports of Patent Gases, 1884 — (current) 

Revised Reports 

Rules of the Supreme Coin t 

Rastell's Entries 

Raynor’s Tithe Cases, 3 vols , 1575 — 1782 
Real Property Cases, 2 vols , 1843 — 1847 
Reports in Chancery, fol , 3 vols, 1615 — 1710 
Rickards and Michael’s Locus Standi Reports, 1 voL, 
1885—1889 

Rickards and Saunders’ Locus Standi Reports, 1 vol , 
1890—1894 

Ridgeway's Reports, temp Hard wick e, 1 vol T King's 
Bench, 1733—1736, Chanceiv, 1744—1746 
Ridgeway, Lapp, and Schoales 1 Repoits (Ireland), 
1 vol , 1701—1795 

Ridgeway’s Parliamentary Reports (Ireland), 3 vols , 
1784—1796 

Robertson’s Ecclesiastical Reports, 2 vols , 1844—1853 
Roberts, Leeming, and Wallis’ New County Court 
Cases, 1 vol , 1849 — 1801 

Robertson’s Scotch Appeals, House of Lords, 1 vol , 
1709—1727 

Robinson’s Scotch Appeal^ House of Lords, 2 vols., 
1840—1841 

Rolle’s Abridgment of the Common Law, fol , 2 vols. 
Rolle's Reports, King’s Bench, fol , 2 vols , 1614 — 1625 
Romilly’s Notes of Cases in Equity, 1 port, 1772 — 
1787 

. Rose’s Reports, Bankruptcy, 2 vols, 1810—1816 
RqjBs’s Leading Cases in Commercial Law (England 
and Scotland), 3 vols. 

Rowe’s Reports (England and Ireland), 1 vol , 1798— 
1823 

Campbell's Ruling Coses, 25 vols. 

Russell’s Reports, Chancery, 6 vols , 1824 — 1820 
Russell and Mylae’s Reports, Chancery, 2 vols., 1622 
—1833 

Russell and Ryan's Crown Cases Reserved, 1 v6L, 
1 800 1 823 

Railway and Oanal Oases, 7 vols , 188fl — 1864 
Railway and Canal Traffic Oases, 1866 — (current) 
B}tn and Moody’a Reporta, Nisi Pn.na, 1 yoL, 1898 
— 1828 

Same Case 

date) Court of Sepnon Cases (Scotland), since 1800 8|., 
„ ri908] stT) 

. Boheitor-Geneval 

. Balkeld’a Reports, Bench, 8 Yola., 180 8 1 711 


B-O. 

Salk 



8m. ft So. 

ft 

Saund. 
Brand, ft A. 

SfttuuLftB 

Saund ft O. 

Saund ft If i 


Bar. 

Say. 

So Jar 
So L R 
Sch. ft Lef • 

So E R • • 

Scott 

Soott (N R ) 

Sea ft Sm 

Sol Oas Oh 

Seas. Oas (kb) 

Sh ft Mad 

Sh (Ot of Sess ) 

Sh Dig. .. 

Sk. Just. 

Sh Sc App. 

Sh Teind Ot 

Shop Touoh. 
Show 

Show. Pari Oas. 
Sid. 

Sim 

Sun (ns) 

Sim, ft St* 

Who . 

Sm ft Bat 

Sm. ft Q« 

Smith, JL B 

Smith, t>. C. 
South, Beg. Oas. 
Smyths 


Bausse and Scully** Reports* BoUs Court (Ireland)® 

1 vol., 1837—1840 

Saunders’s Reports, King’s Bench, 2 vole., 1666 — 1672 
Saunders and Austin’s Locus Standi Reports, 2 vols , 
1805—1904 

Saunders and Bidder’s Locus Standi Reports, 19Q5— 
(current) 

Saunders and dole's Reports, Baal Court, 2 Tola., 1846 
—1848 

Saunders and Macrae’s County Com ts and Insolvency 
Oases (County Courts Oases and Appeals, Tola. it. 
and III ), 2 vols , 1852—1858 
Savile'a Reports, Common Pleas, fol , 1 rol., 1680 — 
1691 

Bayer’s Beports, King s Bench, fol , 1 vol , 1761 — 
1756 

Scottish Jurist, 46 toIs., 1829 — 1873 
Scottish Law Reporter, 1865 — (current) 

Schoales and Lefroy’s Beports, Chancery (Ireland), 

2 vols , 1802—1806 
Scots Revised Beports 

Scott's Beports, Common Pleas, 8 vols., 1834 — 1840 
Scott's New Reports, Common Picas, 8 vols , 1840 — 
1845 

Soarle and Smith’s Beports, Probate and Divorce, 
1 vol , 1869—1 860 

Select Oases in Oh&noery, foL, 1 voL, 1685—1698 
(Pt HI of Cas in Ch ) 

Sessions Settlement Cases, King's Benoh, 2 vols., 
1710—1747 

Shaw and Maclean's Scotch Appeals, House of Lords, 

3 vols, 1835— 1838 

Shaw, Court of Session Cases (Scotland), let senes, 
16 vols , 1821—1838 

P Shaw’s Digest of Decisions (Scotland), ed by Bell 
and L&mond, 3 vols, 172G — 1868 
P Shaw's Justiciary Decisions (Scotland), 1 vol., 
1819—1831 

P Shaw’s Scotch Appeals, »*ouse of Lords, 2 vols , 
1821—1824 

P Shaw's Teind Court Decisions (Scotland), 1 vol., 
1821—1831 

Sheppard's Touchstone of Common As su ran cos 
Shower's Beports, King’s Bench, 2 vols , 1676 —1695 
Shower's Coses n* Parliament, fol , 1 vol , 1694 — 1699 
Siderfin’a Beports, King's Bench, Common Haas, 
and Exchequer, fol , 2 vols , 1667—1670 
Simons' Reports, Chancery, 17 vols., 1826 — 1852 
Simons’ Bepoits, Chancery, New Series, 2 vole , 
1860—1862 

Simons and Stuart’s Beports, Chancery, 2 vole , 1822 
—1826 

Skinner's Beports, King’s Bench, fol , 1 vol , 1681-*- 
1697 

Smith and Batty’s Beports, King's Bench (Ireland), 
1 voL, 1824—1825 

Smale and Ghffard’s Beports, Chancery, 3 vols , 1852 
~ 1858 

J P. Smith's Reports, King's Benoh, 3 vols , 1803— 

Smith's Leading Oases, 2 vols. 

G Zu Smith** Registration Cases, 1 896— (current) 
Sxnythe’s Report*, Common Pleas (Ireland), 1 vet, 
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Sol Jo 
Spinks 
Stair Hep 

Stark 
State Tr 
State Tr (n s ) 
Stra 

Stu M & P 

Sty 

Sw 

Sw ft Tr 

Swan 

Swin 

Syme 


T &M 

T Jo 

TLB 
T Raym 

Taml 

Taunt 

Tax Cas 
Term Rep 

Toth 

Tust 

Tudor, L 0 Merc Lnw 

Tudor, L C Real Prop 
Turn ft R 

Tyr 

Tyr ft Gr 


Vnugh 

Vent. 

Vern 

Vein ft Bor, 
Ves. 

ve& ft a 

Ves Sen 
Vui Abr 
\ua Snpp 


W Jo, 

W N (preceded by date) 


Abbreviations. 

Solicitors T Journal, 1856 — (current) 

Spinks’ Prize Court Oases, 2 parts, 1854 — 1856 
Stair's Decisions, Court of Session (Scotland), fol , 
2 vols , 1661—1681 

Starkie’s Reports, Nisi Pnus, 3 vols , 1814 — 1823 
State Trials, 34 vols , 1163 — 1820 
State Trials, New Senes, 8 vols , 1820 — 1858 
Strange's Reports, 2 vols , 1716 — 1747 
Stuait, Milne, and Poddie’s Reports (Scotland), 
2 vols , 1851—1853 

Style’s Reports, King’s Bench, fol, 1 vol , 1646 — 
1655 

Swabey’s Reports, Admiralty, 1 vol , 1855 — 1859 
Swabey and Tristram's Reports, Probate and Divorce, 
4 vols , 1858 — 1865 

Swanston’s Reports, Chancery, 3 vols, 1818 — 1821 
S win ton’s Justiciary Reports (Scotland), 2 vols , 1835 
—1841 

Byrne's Justiciary Reports (Scotland), 1 vol , 1826 — 
1829 

Temple and Mew’s Cnmmal Appeal Oases, 1 vol , 
1848—1851 

Srr T Jones's Reports, King’s Bench and Common 
Pleas, fol , 1 vol, 1669—1684 
The Times Law Reports, 1884 — ( current) 

Sir T Raymond’s Reports, King's Bench, fol , 1 vol , 
1660—1683 

Tamlyn’s Reports, Rolls Court, 1 vol , 1829 — 1830 
Taunton's Reports, Common Pleas, 8 vols , 1807 — 
1819 

Tar Cases, 1875— (current) 

Term Reports (Durnford and East), fol , 8 vols , 1785 
— 1800 

TothiU’s Transactions in Chancery l vol , 1559 — 1646 
Tristram's Consistory Judgments, I vol , 1873 — 1892 
Tudor’s Leading Cases on Mercantile and Maritime 
Law 

Tudor's Leading Cases on Real Property 
Turner and* Russell’s Reports, Chancery, 1 vol , 1822 
—1825 

Tyrwhitt's Reports, Exchequer, 5 vols , 1830 — 1836, 
Tyrwhitt and Granger’s Reports, Exchequer, 1 vol 
1835—1836 

i 

Vaughan’s Reports, Common Pleas, fol , 1 vol 1666 
—1673 

Ventns’ Reports (Vol I , King’s Bench, Vol II., 
Common Pleas), fol , 2 vols , 1668 — 1691 
Vemon’B Reports, Chancery, 2 vols , 1680 — 1719 
Vernon and Scnven's Reports, King’s Bench (Ire- 
land), 1 vol , 1786—1788 

Vesey Jun ’s Reports, Chancery, 19 vols , 1789 — 1817 
Veaey and Beames's Reports, Chancery, 3 vols , 1812 
—1814 

Vesey Sen *s Reports, 2 vols., 1747 — 1756 
Viner’s Abridgment of Law and Equity, foL, 22 vols. 
Supplement to Vxner's Abridgment of Law and 
Equity, 6 vols. 

Sir W Jones’s Reports, King’s Bench and Common 
Pleas, foU 1 voL, 1620—1640 
Law Reports, Weekly Notes, 1866 — (current) (so. 
£1866] W N ) 
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W R. 

Wallis 

Web. Pat Cas. 
Welsh, Beg Oas 
Went Off Ex. 
West 

West temp Hard 

West Tithe Oas 
White 

White A Tud L 0 
Wight 

Will Woll A Dav 

Will Woll ah 

Willes 

Wilin 

Wile 

Wile & 8 

Wils (ch ) 

Wils (ex ) 

Win 

Wm B1 

Wm Bob 

Wms Saund 
Wolf A B 

Wolf A D 

Woll 

Wood 


Weekly Reporter, 54 vols 1852—1906 
Wallis's Reports, Chancery (Ireland), 1 vol , 1766— 
1791 

Webster’s Patent Cases, 2 vols , 1602 — 1855 
Welsh’s Registry Cases (Ireland), 1 vol , 1832 — 1840 
Wentwoi th’s Office and Dutj of Executors 
West's Re| orts, House of Lonls, 1 vol , 1839—1841 
West's Reports temp Hardwicke, Chancery, 1 vol , 
1736—1740 

Western's London Tithe Cases, 1 vol , 1592 — 1822 
White’s Justiciary Reports (Scotland), 3 vols., 1886 
—1893 

White and Tudor’s Leading Oases in Equity, 2 vols. 
Wightwiok’s Reports, Exchequer, 1 vol , 1810 — 1811 
Willmore, Wollaston, and Davison's Reports, Queen's 
Bench and Bail Court, 1 vol , 1837 
Willmore, Wollaston, and Hodges’ Repoits, Queen’s 
Bench and Bail Court, 2 vols , 1838 — 1839 
Willes' Reports, Common Pleas, 1 vol , 1737 — 1758 
Wilxnot's Notes of Opinions and Judgments, 1 vol , 
1757—1770 

G Wilson’s Reports, King's Bench and Common 
Pleas, fol , 3 vols , 1742 — 1774 
Wilson and Shaw's Scotch Appeals, House of Lords, 
7 vols, 1825—1835 

J Wilson's Repoits, Chancery, 2 vols , 1818 — 1819 
J Wilson's Reports, Exchequer in Equity, 1 part, 
1817 

Winch’s Reports, Common Pleas, fol , 1 vol , 1621 — 
1625 

William Bl&ckstone’s Reports, King’s Bench and 
Common Pleas, fol , 2 vols , 1740 — 1779 
William Robinson's Reports, Admiralty, 3 vols , 1838 
—1850 

Williams' Notes to Saunders' Reports, 2 vols 
Wolforstan and Bustowe's Election Cases, 1 vol , 
1869—1864 

Wolforstan and Dew’s Election Oases, 1 vol , 1857 — 
• 1858 

Wollaston's Reports, Bail Comt and Practice, 1 vol , 
1840 1841 

Wood’s Tithe Cases, Exchequer, 4 vols , 1650 — 1798 


T &0 Ch Cos 

Y AO (mx) 

Y A J . 

Y. B. 

Yeiv. 


Yo lingo and Collyer’s Reports, Chancery Cases, 
2 vtris, 1841— * 

Younge and Oollver's Reports, Exchequer m Equity, 
4 vols , 1834—1842 

Younge and Jervis' Repoits, Exchequer, 3 vols , 
1826—1830 
Year Books'" 

Yelverton's Reports, King’s Bench, fol , 1 vol , 1602 
—1613 

Younge’s Reports, Exchequer ui Equity, 1 vol , 1830 
—1832 


You. 




TABLE OF STATUTES. 


8 Edw 1, oo. 85. 86, 28. 
18 Edw 1, c. 18 
o. 84 


€ 49. 

star 2, c 1 

18 Edw 1 

c. g. 1, 2, 8 

28 Edw 1 
25 Edw 1 

c 14 

28 Edw l.c 11 
88 Edw 1 

o 4 

84 Edw 1, oc 1, 2, 4 
17 Edw 2, «tat 2, o 9 

1 Edw* 8, o 14 

atat 2,o 2 

2 Edw 8, a 8 

25 Edw 8, Btat 6, c 2 
c 8 

28 Edw 8, c 11 
1 Kic 2, c. 4 

6 Bio 2, atat 1, c 7 

7 Kic 2, c, 15 

oc 3, 4 

8 Kic 2, o. 5 

16 Etc 2, o 2* 

■tot 1, C 5 

15 % o, 2 

16 Kic. 2,£S. 

m;h- 

IS Em 
* it 

9 Hen 9, etgfc. 1 «. 4 

6 Hen 6, c. 8* 

14 Hen. 6, & 1. 

17 Edw. 4,0. 2. 
MEdw 4,0*7. 

10 Hen. 7,e.2& 


FACUS 
482, 600 
118 

618, 610 
610 
610 
610 
. 500 
. 800 
» 124 
110 
. 607 
. Ill 
. 412 
500 
500 
500 


(Statute Of Westminster 1 , 1276) • • 

(Statute of Westminster II , 1285) 

(Statute of Westminster II , 1285) . • , 

a 3 

a 4 . 

a 5 

(.Statute of Westminster II , 1265) . 

(Fresh suit after Felons and Robbers, 1285) • 

( M Ds Quo Warranto/' 1289—90) 

(Statute of Quia Emptores) 

(Statute de Fragentibu* Pnsonam) . . , 

(Carta de LiWtatibun de Forests) 

(Magna Carta) 

(Punishment of Champerty * 1800) 

(Definition of Conspirators and Champerty, 1305) 

(Ordiuaoio de Coiiepiratonbus) 

(Ordmatio de Forests) 111, 113, 114 

(De Prerogative Regis) • 94 

(Prohibition of Maintenance, 1827) . 500 

(Aasiza de Foreeta) 111, 118, 114 

(Carrying of Arms Prohibition, 1328) 408 

(Treason Act, 1351) 450, 451, 463. 454, 456, 458, 514 

(Prosecutor not to be m Jury if Challenged, 1 850 — 52) 361 

(Punishment of Champerty, 1854) 300 

(Prohibition of Penalties for Mdi»< nance, 1377) 500 

(Unlawful Entry on $«&nds with to ce, 138 J) 474, 476 

(Confirmation of Statutes against Maintenance and 
Champerty, 1388) 500 

(Verdict in same place as Charge, 1883) 111 

(Common Law Jurisdiction end Constable and Mai shall’s 
Court (Jurisdiction), 1884) 116 

(Constable and Marshall’* Court (Jurisdiction), 1800) 116 

(Jurisdiction of Admiial ai”d his Deputy, 1390) 105 

(Riots and Forcible Entries, 1891) 474, 476 

(Admiral's Jurisdiction, 1391) • 90, 105, 274 

(Statute of Pnsmunire, 1892 — 98) « 409 

(Riots and Tumults (Suppression), 1894) • 474 

(Forcible Entries etc, 1402) * • . it 4 

(Confirmation of Liberties and Statutes, 1406) . Ill 

(Kioto and Unlawful Assemblies, 1411) 91 

s. 1 • 474 

(Justices of the Peace (Statutes of Labourers , Quartor 
Sessions), 1414) . . . 88 

(Kioto and Unlawful Assemblies, 141L Amendment, 

1414) « 91, 474 

(Confirmation of Charters and Statutes, 1416) 111 

(Forcible Entries (Confirmation and Amendment), 

1429) 474, 476, 477 

(Judges rf Print Jurisdiction in Treason and Felony, 

1435) ... . 876 

(Courts of Piepoudre, 1478) * . - 186 

(Inclosnre of Woods within Forests, 1488) » 1)1 

(Confirmation of English Statutes, 1495) * 452 



xliv 


Table of Statutes 


11 Hen 7, e 1 

4 Hen 8, c 8 
21 Hen 8, c 11 
23 Hen 8, c 1 
c 5 


24 Hen 8, o 12 

26 Hen 8, o 6 

c 19 
o 20 

27 Hen 8, c 7 

e 26 

28 Hen 8, c 15 


32 Hen 8, c 9 

c 35 

33 Hen 8, c 9 

36 Hen 8, c 2 

1 Fdw 6, o 1 
c 7 

o 12 

6 Sc 6 l£dw 6, c 16 
1 Mai Hess 2, o 3 

c 9 

4 k 5 Plnl k Mur c i. 
1 Khz e 1 
o 2 


5 Ehr e 9 
1J Eliz c 5 

c 29 
18 Glut c 5 

27 Klis i 4 

31 Ells, o* 5 

©. 11 
o IX 

39 Elu c 9 
43 Eliz. 2 


(Serving the King de facto not Treason, 1495) 

a 1 • 

(Indemnification of BicliArd Strode, 1512) . 

(Restitution of Stolen Goods by Felons, 1629) 
(Limitation ot Benefit of Clergy, 1531) 

(General Act concerning Commissions of Sewers etc., 
1531)— 

s 1 
8 2 
8 4 
& 7 


PAG* 

. 243 
. 454 
. 246 

685 
253 


220 , 221 
220 
221 
220 
409 
539 
29, 409 
409 
111 


(Piohibition of Appeals to Rome, 1633), s 2 
(Punishment of Sodomy, 1533) 

(Submission of the Clergy, 1533) 

(Payment of Annates, 1533— 4), a 6 
(Forest Abuses (Wales), 1536) 

(Legal Procedure m Wales, incorporated with English, 
1535—6) 272 

(Offences at Sea Act, 1536) 90, 128, 273, 274, 289, 528 

s 1 625 

s 2 376, 525 

s 6 90 

(Agunst Maintenance and Embracery eto , 1540), s 3 489 

(Forest Justices' Deputies, 3 540) 111 

(Unlawful Gaxues Act, 1542) 551 

s 9 291 

(Treason) 276, 277 

h 1 289 

(Receiving of the Holy Sacrament, 1547), ■ 1 532 

(Continuance of Actions (Demise of Ciown etc ), 1547), 
a 5 37 5 

(Treason uixl Felony Statutes Rcpeul and Amendment, 

1547), s 13 253 

(Sule of Oftices Act, 1551) 486 

(Brawling in Church, 1553) 802, 532 

s 1 802,477,478 

(Physicians Incorporation (London), 1653) 10 

( Accessories in Murder etc (Benefit of Clergy), 1567) 253 

(Act of Supremary, 1668), s 15 » 632 

(Act of Uuifermity, 1558) 477 

s 4 . . . 532 

s 9 . 632 

s 10 . 532 

s 11 . 632 

s 20 .682 

(Criminal Law, 1562) ^ ♦ 498 

(fraudulent Conveyances, 1570) — 

■ \ .704 

s 2 .704 

(Oxford and Cambridge Universities Incorjw»tioa 9 ^ 


. > 

. h 


*Y f* 

* -r * 
* 


m 

503 

05 


1570) 

(Common Informers, 1576) — 
s 4 
s 5 

(Fraudulent Conveyances, 1585) — 

8 1 

a. 2 

(Common Informers, 1589) — 
s 4 • 

a* 6 * • 

(Forcible Entries (Confirmation and AmodMith 1429), 
Explanation, 1689) . _ 4. 476, 477 

(Horse stealing (Fairs and Markets)* 158#) t m 6 • 268 

(Abduction of women (Benefit of Clergy), 1597), a 2 . 258 
(Poor Belief Act, 1601)— 

si * ....... 87 

* a. 9 • * • ■ * • • 87 

a. 10 • • • * « • • 87 


285 

294 



Table of Si a jutes. 


21 Jae. J,c 8 
€ 45 

1 Cor. 1 , 0.1 
15 C !ar 1. e 16 

12 Gw 2, c 24 

13 Cat 2, stat 1, c 1 


13 A 14 Car 2, c 3 

14 Car 2, a 4 
29 Car 2, o 7 

31 Car 2, c 2 


1 Will &Mir b< ss 2,o 2 
c 3 

3 & 4 W r ill & Mur c 6 

4 & 5 Will A Mir c IS 


7 At 8 W ill 3, o 3 


9 Will 3, c 35 

10 Will 3 c 12 


1*1 Will 8, c 2 


12 A 13 W*1L 8, o 2 

9 

1 Mm, «&t. 2, e. 9 

«. 21 . 

6 Add6, c. 

o If.*, 

0* ^ 


e 63. 
« 73. 
c. 73. 
7 Anne, e. 12. 


PAfill 

(Statute of Monopolies, 1628'), s 4 , 409 

(Forcible Entry (Restitution), 1623) . . 477 

(Sunday Observance Act, 1625) „ • . 80 

(Forests (Limits and Bounds), 1640) 111 

(Abolition of Courts of Ward, Tenures by K mglitN 

Set vice, 1660), s 12 409 

(Treason Acl, 1661) — 

s 3 409, 468 

s 4 464 

(Regulation of Petitions to the King or railiament, 

1661), a 1 . 470, 471 

(Militia (1662)), s. 27 . 178 

(Act of Uniformities, 1662), a 20 • 632 

(Sunday Obson anoe Act, 1077) . 80 

s 6 .809 

(Habeas Corpus Act, 1679) 246, 326 

■ 6 868 

s 11 . 409, 444 

(Bill of Rights, 1688) 245, 325, 412, 461, 464, 468 

(Taxation (1688)) 219 

(Loes of Benelit of Cleig}, 1691) • 676 

■ 1 ... 253 

(Malicious Informations Act, 1692) — 
si 830 

s 5 880 

(Treason ^ot, 1605) — 

s 1 852,456 

a 2 . 247, 861, 457 

s 4 457 

h 5 . 294, 456 

s 6 .456 

s 7 . . 246, 859 

a 8 466 

a 11 19,26 

(Blasphemy and Profanity Suppression, 1698) , 205, 681 

s 2 ' . 295 

(Criminal Procedure, 1699) — 
a 7 .345 

b 8 . . 845 

(Suppression of Lotteries, 1899)— 

.si .647 

s 2 548 


(Grant in Aid (Forfeited Estates in Ireland, and English 
Land Tax), 1699) 


Land Tax), 1699) 
(Suppression of Piracy, 1699) 

s 7 

l 8 ... 

8 ® 
s 10 


464 
274, 525 
376, 62 5 
376, 526 
626 
526 


(Criminal Procedure Punishment of Colonial Governors, 

1700) 55, 289 

(Act of Settlement, 1700) 450 

■ 8 . 20 
(Accessories and Receivers etc., 1702) • 268, 676 

(Treason Act, 1702), s 3 . 450 

(Union with Scotland Act, 1706) 21, 454 

(Cestui <jue Vie Aot, 1707) • 60 

(Succession to the Crown Aot, 1707)—* 
s, 1 . 450 

s. 2 . ... 409, 464 

S3 . .464 

(Exchequer Court (Scotland) Aot, 1707), s 20 22 

(Cestui qiie Vie Act, 1707), s 1 • 126 

(Scottish KepMeutative Peers Act, 1707) • 21, 409 

(Diplomatic Privileges Act, 1708) . . 17, 245 

s 3 . f . 528 

s 4 . , • 526 

• 6 . . «... 528 


H.L. — IX. 



xlvi 

Table of Stai'Utes. 

FAGS 

7 Anne, c 12 

(Diplomatic Privileges Act, 1708)— 

. * . .62 8 

8 6 

o 21 

(Treason Act, 1708) 

294 


a 1 

. . - 452 


a 4 

277 


B 7 

277 


■ 14 

247, d65, 466 

9 Annf, c 0 

(Lotteries Act, 1710), 8 57 

547 

1 Goo 1, tat 2, o 5 

(ItiotAU 1714) 

472 

8 1 

472 


8 2 

472 


8 ) 

800, 30b, 076 


8 5 

478 


8 8 

204, 478 

8 Gto 1, o 2 

(Lotteries Act, 1721) — 

647 


h 36 


s 87 

647 

c 24 

(Piracy Act, 1721) 

274 


8 1 

. 625 

9 Goo 1, c IP 

(Lott* nes Act, 1 7 22), 8 4 

547 

c 22 

(Cnmiual Proof dure Act, 1722) 

300, 782 

11 Geo 1, c 10 

(Adulteration of lea uud Coffee Act, 1724;, 8 16 682 

12 Geo 1, c 29 

(>iivolou8 Anests Act, 172 r #), 8 4 

431, 497, 499 

2 Geo 2, c 25 

(Perjury Act, 1728) — 

734 


8 1 


8 2 

400, 404, 497 

8 Geo 2, c 5 

(Lotteries Aft, 1732), b 29 

547 

8 Got# 2, c 10 

(Htatuto of Hue and Cry, 1735) 

300 

9 G<o 2, c 6 

(W i till*. raft Ut, 173 r >), s 4 

692 

11 Goo 2, i IP 

(l)ntnas for Rent, 1727), 8 17 

602 

12 Geo 2, c 28 

(Guiuing Act, 17 IS) 

546 


8 3 

547 


s 4 

547 

18 Geo 2, c 19 

(Gaming Ac t, 1739) 

546 

16 Geo 2 t c dl 

(Prison Escape Act, 174 2) — 



s 1 

510 


8 2 

510 


8 i 

. 510 


B 4 

510 

18 Geo 2, c 30 

(Piracy Act, 1744) 

274 

i 84 

(Gaming Act, 1744) 

646 

19 Gao 2, c 21 

(Piohme *)atlia Act, 1745) 

80, 82 


si • 

682 


8 d 

308 

22 Geo 2, < 27 

(Fiauda by Workmen Act, 1748) 

79 


8 4 

. 310, 811 

24 Geo 2, < 44 

(Constables Protection Act, 1760), s 6 

307 

25 (no 2, c 36 

(Disorderly Houses Act, 1751) — 

291, 810, 811, 412 


s 2' 


8 6 

642 


s 6 

542 


s 7 

, ‘ 642 

1 7, 642; £46 


s 8 • 

e 37 

(Murder Act, 1761), 8 9 

611, £12 

26 Geo 2, c 14 

(Justices’ Ckrk lees Act, 1768), s 2 

'483 

o 27 

(Justices Act, 1753) • 

. . 82 

82 Geo 2, c 23 

(Dobtora Imprisonment Act, 1758) — 



s. 11 

. . 483 


9. 12 

. 483 

10 Goo 3, 0. 47 

(East India Company Act, 1770), $ 4 * 

. 65 

12 Geo 3, 0 11* 

(Royal Marriages Act, 1772), a 9 
(Dockyard etc Protection Act, 1772) 

. 400 

c 24 

277, 284, 876, 778 


8 1 

876. 409, 768. 778 

13 Geo 8, o 52. 

(Plate Assay (Sheffield and Birmingham) Act, 1772), 


* 14 

. 759 

* 63. 

(East India Company Aet, 1772) — 



« s 33 , . • 

. . 56 


a 39 

• 65, 289 



Tabt.v or Statutes, 


xlvii 


18 Qoo 8, c 4 88 


17 Ooo 8, c 66 


19 Geo 8, c 70 


21 Gao 3 f c 49 
c 70 

24 Geo 3 P seas 2, c 25 

26 Geo 8, c 57 

30 Geo 3, c 48 
32 Geo 3, c 56 


33 Geo 3, c 55 
c 07 


36 Geo 3, c 7 

c 52 

37 Geo 3, c 70 


c 142 

88 Geo 3, c 8 


8ft>0«o % ft 37 
* c 79 


ft 110 

39 ft 40 Geo 3, c 67 
c *93 
c 94 

42 Goo 8 c. 86* 


C 116 

ft 119 


(East India Company Act, 1772)— 
fl 40 . 

a 41 

(Frauds by Workmen Act, 1777) 
a 10 

B 11 • « • 

(Inferior Courts Act, 1779) — 
s 4 

s 5 • 

(Sunday Observance Act, 1780) 
a 2 . 

(East India Company Act, 1780), ss 4 -7 

(East India Company Act, 1784) 

88 64 — 83 

(East India Company Act, 1786) 

». 26 

(Treason Act, 1700), s 1 
(Servants' Characters Act, 1792) 

8 4 

(Libel Act, 1792) — 

Sl » i • 

s 2 

(Parish Officers Act, 1793), s 1 
(Shipping OlTmces Act, 1793) — 

v 1 
s 2 

8 3 » » 

8 4 

B ^ * • • 

8 6 • • • • 

A 7 
8 8 

(Treason Act, 1795), a 1 
(Legacy Duty Act, 1796) 
s 82 

(Incitement to Mutiny Act, 1797) — 

b 1 

a 2 

(Unlawful Oaths Act, 1797) 

a 1 

* a 3 
a 6 

a 7 

(East India Company Act, 1797), s 14 
(Land Tar Act, 1797) 
s 23 

(Land Tar Commissioners Act, 3797), s 1 
(Counties of Cities Adt, 1 798) 
s 2 

a 3 

s 10 

(Offences at Sea Act, 1799) 

(Unlawful Societies Act, 1799) 

a 2 . . 

as, 6 — 7 « • 

a 8 

(Judge's Pension Act, 1799) 

(Union with Ireland Act, 1800) 

(Treason Act, 1800) . 

(Criminal Lunatics Act, 1800), s 2 » 

(Criminal Jurisdiction Act, 1802) 

8 1 
8 2 

(Land Tax Redemption Act, 1802) 
(Gaming Act* 1802) — 

a 1 

a 2 * 

a 3 « 


55, 387 
55 
79 

310, 311 
803 


473 
478 
478 
473 
. 473 

. 473 

478 
294, 473 
450, 451, 45h 
60 
125 

260, 464 
. . 284 

466 

465 

. 256 

284 

• . 466 

55 

219 

219 

219 

286 

286 

288 28 7 P 290 
286 
274 

466 

. 466, 467 

• . 466 

467 
62, 65 

21 
861 
354 
• 55 

289 

• 887 

. 60, 120 

647 

78, 547, (48 

• . 647 



PiOl 


xlvui 


Table of Statutes 


42 Geo 3, c 119. 


46 Geo 8, r r >l 
c 149 

48 Geo 3, c 58 

c 75 

49 Goo 3, c 126 


£0 Geo 3 V c 102 

51 Geo 8, c 86 

52 Geo 8, c. 104 


e 113 
c 155 


e 156 
63 Geo 3, c 8<i 

o 158 

54 Geo 3, « 91 
c 140 


55 Geo 8, c 50 


c 137 

56 Gio 8, c 138 

57 Geo 3, c 6 

c 19 


c 91 

< XXIX 

58 Geo 3, c 70 

59 Geo SL, c 46 

c 12. 

60 Geo 8 ft 1 Geo 4, 


1 Geo 4, o. 87 
o. 100 
c 101 

1 ft 2 Geo 4, c. 2£ 


(Gaining Act, 1802) — 

■ 4 

s* 5 • • 

• 6 

e 7 . 

(Offences at Sea Act, 1806). 

(Lotteries Act, 1806), a 59 
JBiil Bondi Act, 1808), a 1 
(Burial of Drowned Persons Act, 1808), 8 1 
(Suit* of Offices Act, 1809)— 

8 8 

8 4 . 

s 5 . 

(Unlawful Oaths (Inland) Act, 1810) 

(Cinque Porte Act, 1811) 

(Unlawful Oaths Act, 1812) 
a 1 . 

• 2 
8 4 
8 7 

(Land Tax Certificates Foigcry Act, 1812), a 6 
(Places of Religious Worship Act, 1812) 

8 2 

s 12 

(Prisoners of War (Escape) Act, 1812), 8 1 
(Purliamentaiy Wilts Act, 1813), s 6 

(Tmlges* Tension Act, 1813) 

(Poor Law (Ovuteen) Act, 1814) 

(Tioason Act, 1814) — 

* 1 
s 2 


, 54? 
647, 548 
647 
. 647 
275 625 
. 547 
291 
76 


486 

486 

486 

465 
128 

466 
466 

. 466 

256 
284 
748,749 
82 
478 
70, 478 
510 

56, 266, 
289 
62, 65 
86, 87 

409, 451 
451 


o 1 


c 4 


r 8 


(Gaol Fees Abolition Act, 1815) — 
s 4 374 

s 5 . . . 374, 482 

a 9 . 374, 482 

a 13 374, 483 

(Poor Relief Ait, 1815), s 2 79 

(Pillory Abolition Act, 1816), 8 2 410, 504 

(Treason Act, 1817), 8 1 450 

(Seditious Meetings Act, 1817) — 
s 2 .466 

b 23 . • 4/0 

• 25 . • • 405 

b 20 . . 460 

s 27 . . 466 

a 28 467 

(Clerk of the Peace (Bees) Act, 1817), s 2 483 

(Metropolitan Paving Act (Michael Angolo Taylor's 

Act), 1817) 171 

(Disorderly Houses Aot, 1818), B. 7 
(Appeals of Murder eto and Wager of P>attle (AMU* 
tion), 1819) * 

(Poor Relief Act, 1819) . . 

(Unlawful Drilling Act 1819) — 

a 1 .... 467 

a 2 . . 803, 467 

a 7 . . 295,467 

(Pleading in Misdemeanour Act, 1|19)— 

1.7 , 294 

« 8 4* *••••• 247 

(Criminal Libel Aot, 1810)— 

a 1 461, 462, 468 

a. 4 461, 462 

(Militia (City ufLondon) Act, 1820) • . 178 

(Divorce Bills Evidence Act, 1820) . 20 

(Trasuwn (Ireland) Act, 1821) * , • 294 


i 82 





Tablx or Statutes. 



xlix 






pa on 

1 fcSGto 4.c 76 

(Cinque Ports Act, 1821)— 



. . 128 



a. 1 


• . 



o 2 


• « 

. 128 



a 4 ... * 

• 

. 

. , 128 



■ 15 ... 



. . 128 



a. 18 


* 

. . 128 



a 18 


■ . 

. 128 


o S3 

(Rescue Act, 18211. a 1 



511 

3 Goo 

4, 0 40 

(Ijevy or Finos Act, 1822), a 2 



. 414 


c 114. 

(Hard Labour Act, 1822) 

410, 480. 

472, 641, 640 


o cvi 

(Bread Act (Loudon), 1822), a 13 


810 

4 Goo 

4 c 48 

(Capital Punishment Act, 1823) 



. 876,400 



a 1 


a 

. . 876 


c 60 

(Lotteries Act, 1823) — 



547 



a 10 

a 




sa 37—80 



547 



a 41 



70, 547, 548 



a 50 



547 



« 

to 

! 

O 

8 

a 


• 547 



a 67 


a 

. . 647 


< 76 

(Marriage Act, 1823) — 






a 17 . 


a 

. 126 



a 21 



294, 535, 536 

6 Geo 

4 c 67 

(Newfoundland Act, 1824) 



18 



s 20 


a 

80 


c 32 

(Clerk of Parliaments Act. 1824), a 8 


24 


c 83 

(Vagrancy Act, 1824) 


81, 82, 91, 406 



a 3 

• 


306 



a 4 



587, 602 



a 6 

70, 

85, 443 

, 448, 508, 587 



a 6 



800, 806 



a 10 

a 

* 

411, 608, 58/ 



a 13 


. 

810, 311 



a 14 


. 

448 



a 21 

a 


79 


o 84 

(Transportation Act, 1824), a 22 
(Slave Trade Act, 1824) 

e 


284, 508, 512 


c. 113 



274. 760 



a 2 



527 



8 3 • . 


. 

. 527 



. a 4 i . . . 



. 527 



a 5 • 



627 



8 6 • • 


• 

. 627 



a 7 


• • 

. 627 



a 8 . 


. 

• 527 



a 0 



526 



• 10 ... 


. 

526, 527, 760 

6 Goo 

4, c 60. 

(Junes Act, 1825)— , 






a 20 . . . . 9 


• 

. . 850 



a 21 . . . 

• 

• . 

• 458 



a 20 • t . • . • 

• 

a a 

. 247, 861 



a 80 .... 

• 

. . 

• . 869 



a. 45 ..... 

m 

. . 

. . 78 


* 

a. 50 .... 

9 

• . 

. . 119 



a 52 • . . 

a 

. . 

• • lie 



a. 61 


. a 

. . 489 


a.82. 

(Chief Justice's Pension Act, 1825) 

• . 

. 62 


e. 84. 
c 97. 

(Judges' Pension Act, 1825) 
(Uxuveratiea Act* 1825) 

a 

a 

« . 

. • 

. 62, 65 

. . 276 



a. 1 

a 

• . 

. . 298 



a. 3 



. 804 

7 Goo. 4, o 14 

(Chelsea and Ktlmalnham Hospitals Act, 1826) — 



a. 85 . 



MS 



a. 88 . 

« 


707, 700, 761 


c. 98. 
e.48. 

(Admiralty OQmcea Act, 1820) 
(County Ba&kon Act, 1626) 

. 

• 

* 

. . 374 

. 047 



■ 9 

* 

. . 

. Ml 


e 84. 

(Criminal Law Act, 1826)— 






a. 1 • • . v . 


• ■ 

• oi, 01* 



Table of Statutes, 


7 Qeo 4, o 04. 


7 At 8 Geo 4, c 28 

c 29 


e 30 


« 53 
c 71 
c 75 

9 Guo 4, c 32 

c 43 
c 61 

o 69 

c 83 

10 Geo 4, o 24 

c. 7 


11 Geo 4 ft 1 Will. 4, 


6.24 


FJLGl 

(Criminal Law Act, 1828)— 

■ 12 I 281,283,286, 701 

■ 13 ... 287 

■ 14 ... . 046,647 

■ 15 647 

a 18 . . 648 

a 19 . 844, 864 

a 21 ... 856, 360, 701 

a 23 824 

0 28 ... 449 

B 29 . 449 

a 30 . 449 

a 31 . 351,414 

(Criminal Law Act, 1827) — 

a 1 368 

a2 .353 

a 8 410, 507, 630, 739, 760, 7*2, 753, 770 

s 11 736 

(Larceny Act, 1827) 690, 698 

a. 2 .... 627 

a 10 . 675 

a 53 . • . 690,691,700 

a 54 . . . 

a 57 
* 58 

(Malicious Injury to Property Act, 1827) — 

8 2 
a 3 

a 6 . • 

a 8 
a 17 

(Excise Management Act, 1827), a 43 
(Debt Act, 182/^1 h 6 
(Land Tax Commissioners Act, 1827), a 1 
(Civil KightB of Convicts Act, 1828) 
a 3 

(Di\ laion of Counties Act, 1828) . 

(Alt house Act, 1828) — 

8 1 mm 

a 0 
a 12 
s 14 

(Night Poaching Act, 1828) 
b 2 
a 4 

a 81 . 

(Auattaliau Courts Act, 1828), a. 15 
(Government Annuities Act, 1829) 
a 41 

(Homan Catholic Helief Act, 1829) — 
a 24 • 

as 20 — 81 .... 

a 33 ... 

a 34 ... . . 

a 36 

0 36 » ■ « • 

a 37 . 
a 38 

(Crown Lands Act, 1829) — 
a. 95 
a 100 
0 102 
a. 103 
a 104 
124. 

(Australian Agricultural Companies Act Amendment 
Ate, 1830), a. 1 


676 
685 
505 

772 
780 
. 783 
. 778 
774 
284 
134 
219 
481 
431 
74,86 

. 87 

. 87 

87 
87 

78, 295, 801, 798 
301 

. 294 

. . . 301 

. 30 

748 
748, 749 

• . . 479 

. . . 479 

. . . 479 

. . 479 

• • 479 

. . . 479 

. . , 479 

479 

. . . 114 

• . • 112 

. . • 112 

. • . 112 

. . . 112 

749 


461 



Table or Statutes, 


U 







VAot 

11 Gw. 4 A1 Will i 

c 47 (Debts Recovery Act* 1830), a 

11 


• 

. a 125 

• 

o. 66 (Infants Property Act, 1880) 


• 

• 

• . 60 


s 16 . 

0 

• 

« 

* . 126 


* 17 . 

■ 

• 


125 


e 82 . 

0 

0 


125 


e 66 (Forgery Act, 1880) . 



720, 

723, 784, 766 


08 • • • 

0 

0 


784 


A 10 



0 

725, 785, 766 


8. 21 t . ■ 


0 


743 


c 70 (Law Terms Act, 1880) — 






8 8 

0 

9 

• 

68 


8L 35 i • 


e 


88 

1 ft 2 Will 4, c 82 

((Lime Act, 1831) 



76. 801, *07, 491 

8 81 

e 



802, 807 

c 37 

(Truck Act, 1831) 




79, 566 


el • • ■ 




566 


8 2 , , 

• 



, 666 


8 9 • 

a 



. . 566 


8 20 

0 

0 

e 

. 566 

o 41 

(Special Constables Act, 1831) 




298 


8 8 

■ 



* 487 

o 58 

(Interpleader, 1831) , 

• 


e 

148 

2 & 3 Will 4, c 1G 

(Excise Permit Act, 1832) — 






8 2 

0 



746 


8 3 » 




746, 746, 747 


8 4 




746, 747 


B 13 




748 

c 31 

(Com igc Offences Act, 1832) 


0 


514 

c r .l 

(Army Piize Money Act, 1832) 


e 


707 


a 49 




. 751 

c 59 

(Government Annuities Act, 1832) 



. 749 


8 19 



0 

A 749 

c 75 

(Anatomy Act, 1832) — 






88 7 — 13 


■ 


662 


8 14 


e 

e 

662 

c 9? 

(Privy Council Appeals Act, 1 832) 

e 

0 

29 

3 & 4 Will 4 c 22 

(Sewers Act, 1833) — 






8. 6 • 




220 


8 10 ■ ■ • 



0 

221, 222 


8 11 • • * 


0 


221 


• a. 19 . * 




221 


8. 21 


■ 

9 

. 221 


BA 47 — 50 



• 

222 

c 27 

(Beal Property Limitation Art, 
(Judicial Committee Act, 1833) 

1*33) 



216 

c 41 




27, 29 


8 1 


• 

0 

27 


8 3 • > 

0 



45 


8 . 7 » . • 




• 46 


8 8 • • ■ « * 


0 

e 

• 45 


8* 15 • 1 » • 




46 


8 17 




45 


8 . 18 




51 

*74 

(Fines and Recoveries Act, 1833 

— 





s. 6 

0 

• 


. 142 


a. 48 




126 


0 81 




58 


a 88 


0 


08 

0.90 

(Lighting and Watching Aot, 1883)— 



298 


a* 42 


0 

0 


a 56 

• 

# 

t 

78, 301, 806 

c. 98 
e. 99 

(Bank of England Act, 1883) 
(Fines Act* 1383)— 

• 

0 


635 


a 26 , . • 

« 

0 

0 

• 413 


ft 27 ...» 

■ 

« 


* • 413 


ft 28 . 

* 

0 


418 


■ft 29—85 




. 414 

4 ft 5 WiIL 4. o« 88 

(Central Criminal Court Aot, 1894) 



87 


ft 1 • • • 


0 


69 



TASS 


Iti Table of Statutes. 


4*5 Will 4, c 86 

(Central Criminal Court Act, 1834)— 


68,89 


a 2 



a 8 


69,980 


a. 15 


. 68 


a 16 


♦ 849 


a 17 




8 19 


968 


B 21 


968 


B 22 

56, 88, 

, 90, 274, 




284, 625 

o 67 

riranbpoi-tfttion Act, 1884) 

(Poor Law Amendment Act, 1884) 


612 

0 76 

m 

647 


s 43 

• 

• 79 


a 48 


431 


a 92 


79, 802 


8 98 


79 

r soil 

(Live i pool Court of Passage, 1884) 


174 


a 2 


174 

5 & 6 Will 4, c 24 

(Naval Enlistment Act, 1835), a 4 


75a 

c 88 

(Pinions Act, 1835), s 3 


823 

c 43 

(Special Constables Act, 1835) 


298 

c. 50 

(Highway Act, 1835) 

78, 81 

l, 82, 302 


8 11 


87 


B 45 . 


87 


b 78 

802, 

491, 606 


a 79 


302 


68 85—91 


85 

r 62 

(Statutory Declarations Act, 1835) 


• 496 


8 13 


497 

c 60 

(Union and Parish Piopertj Ait, 1835), s 

7 

647 

c 76 

(Municipal Corporations Act, 1835) 

84, 131 

147, 180, 
104, 206 


a 1 


268 


a 61 


286 


a 108 


105, 211 


a 109 ■ • ■ • 


286 


a 118 . . 130, 

193, 197, 

199, 205, 
209, 212 

6*7 Will 4, c 12 

(Petty Sessional Divisions Act, 1836) , 
(Durham (County Falatine) Act, 1836) 

• 

75, 86 

o 10 


125 

c 82 

(Benefit Building Societies Act, 1836) 


704 

c 37 

(Bread Aot, 1836) 

e 

82 


ss 4 — 10 . 

m 

76 


s 11 


310 


a 14 ... 


80 

c 66 

(lotteries Act, 1836), si. • • 


648 

e 71 

(Tithe Act, 1826)— 




a 1 * • * • » 

e 

222 


a 10 * ■ 

a 



a 98 • • • 

m 

. 298 

c 86 

(Marriage Act, 1836) 

• 

686, 636 


a 88 • • • 


586, 637 


e 89 • ■ • 

• 

635, 536 


a. 40 . 

m 

635 


s 41 


585, 586 

e 86 

(Births and Deaths Registration Aot, 1686) — 



a. 41 


586 

o 87 

(Liberties Aot, 1886), a 1 

a 

194 

o 86 

(Parochial Assessments Aot, 1886), e 6 


87 

«. a 06 

(Stannaries Act, 1886) 

• 

204 

C III 

(Previous Conviction Aot, 1836), a. 1 
(Trials for Felony Act, 1886), a. 1 

■ 

882, 888 

all# 

• 

852 

O. fcxJtXT 

1 Will 4fcl vict*77 

(Liverpool Court of Passage Aot, 1836) 
(Central Criminal Court Act, 1837)— 

• 

• 174 


a. 1 • * « • 

• 

876 


aa 8 — 7 , . « 

• 

876 

o 88. 

(Pmcv Act, 1687) • f . • 


376, 409 

*54 

a* 8 ■ • • « « 


876,696 



Table or Statutes. 


7 Win 4ft * Viet c 88 


0.91 
© XCV1U 

1 A 2 Viot c 88 
c 74 
c. 80 
c 82 
0 94 


e 96 
a 110 


e xcix 

2 k 3 Virt c 27 

c 42 
c 47 


c 51 
c 58 
c 60 
c 71 


c 82 
c 93 


o. xdv 


Ml* 


(Piracy Act, 1887)— 
a* 3 • • • 

• 4 

(Punishment of Offences Act, lbo7 ), • 1 

(Borough of Liverpool, 1887) 

(Vagrancy Act, 1838), a 2 
(Small Ten o monte Recovery Act, 1S33) 
(Special Constables Act, 1838) 
(Parkhurst Prison Act, 1888), i 12 
(Pnblio Record Office Act, 1838)— 
s 8 
s 19 
a 20 

(Joint Stock Banks Art, 1888) 
(Judgments Act, 1838) — 
s 1 
s 11 
s 22 


rioi 

. 524, 526 
256, 258 
464, 466, 472, 
512, 526 
. 174 

. . 587 

81 

. 298 
. 508 

787 
787 
. 787 
. . 685 

. 188 
118 
180 
174 


(Liveipool Civil Court of Record, 1833) 

(Borough Courts (hngland and Wales) Piomltirt At f, 
1830), s 1 

(Metropolitan Police Act, 1839), s 47 
(Metropolitan Police Act, 1830) — 
s 14 

s 17 . 

s 28 
s 34 
s 38 

s 46 • 

47 

48 
54 

54 (16) 

58 . 

62 

63 

64 

65 

66 

70 

71 

(Pension Act, 1839), s 9 
(‘stannaries Act, 1839) 

(Debts Recovery Act, 1839) 

(Metropolitan Police Courts Act, 1839) — 
s 25 • 

e. 40 

(Counties (Dotached Patts) A< t, 1880), s 1 
(County Police Act, 1689) — 

15 


s 

s 

s 


133 
291 

484 

. . 79 

304 
804 
804 
201, 804 
804 

. 291, 80 1 

804 
297 
77 
804 
804 
804 
801 

297, 801, 304, 608 
307 
807 
761 
204 
125 

. 310, 811 

82 
286 


(City of Loudon Police Act, 1889) — 
s 18 

s 80 . 

s 81 « • « 

a 82 . 

a 85 « • • 

a 44 

a 45 • 

a* 40 

a 48 » • • 

(puub (Offencaa) Aot, 1840) — 

a 1 

B. 4 a a a • 

aft « m m 0 0 

9 • • • ■ a 

a- 10 « • • • 


77, 464 
77, 79 

. 304 
304 
304 
a 804 
. 804 
a 804 
a 804 
804 
• 804 


*8 

804 

804 


8 ft 4 Virt e. 80. 



PiGS 


IlV 


Tabu of Statutes. 


3 A 4 Vu t c SO 


c 01 
o 05 


c 72 

i 88 

c 88 


c 90 
r 92 
c 97 


c 110 
c 111 

4 A 6 Viet c 35 

5 Viet c 6 


5 A 0 Viet c 23 


e 20 
c 29 


c 35 


c 38 


e 44 
O 45 


c 51 


0.54. 
c. 57. 
c 04 
c. 105 


o. 109 

e. no. 

o. In. 


304, 808 
. 801 
480 
57 
57 
57 
57 
*294 
. 29 


741 


286 
323 
00 
742 
302 
787 

80 } 82, 785 
787 
80, 82, 
802, 787 
78, 704 
047 
047 
635 
. 125 


(Canal Offences Act, 1840) — 
a 11 ... 

a 12 ... 

(Beerhouse Act, 1840), a 7 
(Admiralty Court Act, 1810) • 

a 4 ... 

a 6 ... 

a 22 . 

(Muniage Act, 1840) 

(Church Discipline Act, 1840) 

(County Police Act, 1840) — 
a 2 
a 33 

(Infant Felons Act, 1840) 

(Non Parochial Registers Act, 1840), a 8 
(Railways Regulation Act, 1840) 
a 8 
a 18 
a 14 
a 18 

(Loan Societies Act, 1840) • 

a 8 

(Joint Stock Companies Act, 1840) 
b 2 

(Copjhold Act, 1841), a 73 
(Court of Chaucory Act, 1841) — 
b 1 53 

a 39 69 

(Quarter Sessions Act, 1842) — 
a 1 459 

8 2 459 

(Pcclosi optical Houses of Residence Act, 1842) 60, 126 

(Pentonville Prison Act, 1842) 284 

s 24 508 

a 28 285 

(Income Tax Act, 1842) • 744 

a 4 .219 

s 23 ... 219 

a 62 • . .220 

a 81 . 744 

a 98 » • 220 

a 118 . 220 

s 130 . 220 

(Quuiter Sessions Act, 1842) — 

a 1 268, 4Q9, 451. 458, 460, 464, 465, 466, 467, 469, 

. 471, 472, 473, 476, 479, 481, 489, 490, 496, 497, 500, 

503, 521, 522, 526, 530, 589, 588, 594, 595, 596, 597, 
598, 600, 602, 608, 604, 605, 611, 620, 655, 668, 708, 

782, 785 

a 2 ... 348, 349 

(Licensing Ait, 1842), a 1 • • 87 

(Copyright Act, 1842) — 

■ 6 . SO 

a 12 . .... 743 

a 23 .... 628 

(Treason Act, 1842) — 

a 1 • . • . 861 

a 2 , 361, 411, 459 

(Tithe Act, 1842), a 14 , 222 

(Poor Law Amendment Act, 1842), a. 16 • 647 

(Defence Act, 1842), a 25 . . 126 

(Court of Chancery Act, 1842) . . . 38 

a6. . . 88 

a. 11 ... 68 

Y Parish Constables Art, 1842), a. 7 • 480 

(City of Corentiy (Boundary etc.}, 1842), a. 1 286 

(Liverpool Borough Court {$tanoval of Aotiona, 1842) 174 



Table of Statutes. 


lv 


8 4 7 Vttt. 8 18 


o 28 
e 30 
e 88 
o 40 


e 68 

c 73 
c 86 
c 86 


o 00 


c 98 

7 It 8 Viet o 2 


o 19 
o 22 


e. 29 
o 83 
c 61 
c. 69 


c 71. 


c 101 
8*9 Viet e 10 
c 18 


Cm 20 


a 66. 


e» 74. 


e. 109. 


(Parliamentary Vo ten Registration Act, 1843) — 
a. 42 
a. 48 . 

i> 61 • . • * ■ . 

a 60 

a 86 ... • 

a. 87 

(Copyhold Acta, 1848), 8 14 
(Pound Breach Act, 1848) 

(Judicial Committee Act, 1843), a 16 
(Hosiery Act, 1S48) . 

a 8 • ■ 

a 9 

8 14 . 

(Theatres Act, 1843) • 

s6 • • 

(Solicitors Act, 1 843) 

(hvidence Art 1843), s 1 
(London Hackney Carriages Act, 1843) 
a 20 
b 28 

(Libel Act, 1843) . 

8 8 • • 

4 . 

6 


8 
■ 

B 7 


(Slave Trade Act, 1843), s 4 
(Admiralty Ofhnces Act, 1844) — 

8 1 

a 2 
a 8 

B 4 

(Inferior Courts Art, 1844), s 6 
(Gold and Silver Wares Act, 1844) - 

a 2 

8 11 

(Night Poachiug Act, 1844) 

(County Rates Act, 1844) s 7 
(Counties (Detached Parts) Act, 1 844) 
(Judicial Committee Act 1844)- 

a 1 

s 9 . 

(Middlesex Sessions Act, 1644) — 

a 8 
a 9 

(Poor Law Amoudment A^t, 1844), s 68 
(Bastardy Act, 1845) 

(Lands Clauses Consolidation Act, 1845) 
a 69 

as. 69— —87 * 

(Railways Clauses Consolidation Act, 1846) 
a 103 
a. 104 
a. 154 

(Land Drainage Act, 1845) 

a 3 
a. 4 
a. 5 

(Lotteries Act, 1845) — 
a 8 
a. 4 

(Gaming Act, 1845) « 

av 2 

3 * 


PAQS 

. 69 

. 69 

. 487 
. 63 

. 293 
293 
125 

80, 612 
61 
79 

810, 811 
. 803 
. * 810 
. 80 
• 87 

. 60 
400 
766 

. 760, 761 

. 77 

318 

410, 411, 509, 668 
669 
366, 402 
. 286 
. . 887 


66, 90, 274, 234, 525 
66, 90, 284 
274, 625 
66, 284, 62 > 
78b 

758, 769 
310, 311 
793 
86 

. . . 125 

. . 80 

. 28 


a 
a 4 
a 6 
a 6 

8.7 


. 83 

88 
79 
81 

82, 120, 122, 128 
126 
00 

80, 802 
802 
302, 805 
302, 805 
60 

125 

. 126 

126 

648 
648 

78, 412, 648 
646 
810, 311 
412, 646, 549 
646, 649 
291 546, 649 



Table of Statutes, 


8 k 9 Viot c. 109. 


r 118 
c 114 

o 118 
o 127 

9 A 10 Viet c 20 
o 83 
c 48 
c 59 
o 73 


c 101 

L CX^VI 

10 k 11 Viet c n 
c 14 
o 15 


(Gaming Act, 1845) — 
a. 8 


c 104 

21 A 12 Viet o 12 


(Evidence Act, 1845), 8 4 • • • 

(Gaol Fees Abolition Act, 1845) • 

9 1 • • 

(Inclosure Act), 1845), a 4 ... 

(Small Debts Act, 1845)— 
a 9 ... It 

8 10 

(Parliamentary Deposits Act, 1846) 

(Seditions Meeting Act, 1846), 8 1 
(Art Unions Act, 1846) 

(Religioua Disabilities Act, 1846), B 4 
(Tithe Act, 1846)— 

s 18 ... . 

8 15 

(County Courts Act, 1846) . • 

a 57 i i 

a 141 

(Public Money Drainage Act, 1846) 

(Salford IIundr?d Oouit Act, 1840) • 

( Public Money Drainage Act, 1847) 

(Mnkcta and Fairs Clauses Act, 1847), 8 13 
(Gas Works Clauses Act, 1847) 
s 18 

(Waterworks Clauses Act, 1847) 

(Harbours, Docks and l*iera Clauses Act, 1847) — 
s 74 
s. 76 

S owns Improvement Clauses Act, 1847) 

rainage and Improvement of Land Act, 1847) 
(Representative Peers (Scotland) Act, 1847) 
(Naval Discipline Act, 1817), s 9 • 

(Towns Police Clauses Act, 1847) • 

a 12 . 

a 14 . • • « ... 

a 15 

a 28 • « 

a 36 ... • < 

(TiLhe Att, 1847), s 3 , . 

(Treason Felouy Act, 1848) • 

a. 1 . . 


889, 840 
. 87 

. 76 

76 

689, 661 
737, 788 
874 
482 
52 


181, 134, 185 
135 


(Indictable Offences Act, 1848) 


. . 81 

. 81 
147) 77, 80 

Act, 1847) 60 

1847) 21 

. 803 

. 77, 80 

. 79 

. . 804 

. 801, 304 
. . 297 

. ♦ 804 

.... 222 
. . 458 

450 

. . . 457, 458 

. . . 842,458 

... 458 

458 

256, 258, 458 
208, 811, 812, 816, 817, 
824, 865, 447 
290, 292, 812, 818, 826 
. 274, 290, 292, 812 

• • 292, 862 

• 809, 810 

• « • 812 

. . . 812 

• . 292, 814 

. 291, 807, 814 

. . 808,814 

• . 808, 812, 826 

. 809 

• . • • 809 

• . . 809 

« • • • 809 

• . 914 


e. 42. 



11 fc 12 Viet 


12 k 13 Viet 


13 A 14 Viet 


14 k 15 Viet 


Table o* Statutes, 


Ivii 


e 42. 


43 


r 46 

c 78 


119 
c 121, 

© lxm 
c 14 
c 4"t 
o 92 

c 96 

c 103 
c 26 
c 81 

e. 48. 


& 69. 
c 18 
0- 19 


«l 41 


PAGE 

(Indictable Offences Act, 1848) — 

s 17 812, 313, 31 r >, S16 827, 346, 365, 866, 367, 40B 

b 18 813, 816, 317, 997 

8. 19 . ... 812 

a 20 . 821,822 

8. 21 . . 81, 818, 819 

8 22 81 A 823, 826 

8 23 ... 246, 323, 

324, 326 

8 24 ... . 826 

' 25 . 320,822 

8 26 . . . 323 

8 27 . 822 

8 29 812 

n 30 812 

Schedule 291, 292, 308, 312, 314, 819, 321, 822, 

323,826 

(Suinm&i3 J unsdiction Act, 1848) 75, 268, 808, 318, 447 

308 
268 
205 

. 312 

317 
. 318 

. 82 

488 

257 
344 

91, 93, 433, 
441, 448 
. 413, 49 \ 

. 43*1 

786 
93 

. 00 

746 
746 
648 
. 82 

• 344 

. 77 

. 303 

5 26 
276 
647, 662 

. 626 

60 

. 121 

123 
. 128 

. 12k 

. 123 

. 122 

. 122 

124 
124 

. 122 

30 
76 

872, 601 
300, 806 
606 
. 800 


* 3 

s 6 • 

8 11 . 

H 12 

h 14 

s 16 ... 

e 29 
s 30 

(Cnimutil Procedure Ait, 1848) — 

e 1 

* 4 

(Crown CdSisAit, 1848) 

B 1 

b 2 
a 6 

H 15 (J) 

(Drain»ge and Improvement of Laud A< t, 1848) 
(Liqueur Act, 1848) , 

b 18 

(City of London Sewers Act, 1848' . 

(Distress for Kates Act, 1849) 

(Quarter Sessions Act, 1849), * 10 
(Cruelty to Animals Act, 1849) 
b 13 

(Admiralty Offences (Colonial) Aot, 1849) 
a. 1 

(Poor Law Amendment Act, 1849), b 16 • 

(Piracy Act, 1860), a fi 

(Public Honey Drainage A6t, I860; 

(Court of Chancery of Lancaster Act, 1860) 

a 1 
a. 2 
a 3 
a 4 
a. 11 
a. 12 
a 18 
« 15 
a. 28 

(Australian Constitutions Act, 1850), s 28 
(Arsenic Act, 1861), a 4 
(Prevention of Offences Act, 1851)— 
a 5 
a. 11 

s 12 . * 

a 13 *. 

a. 26 
a 73 

(Chief Jniboe’s Salary Act, 1851) 



PAOB 


Ivm 


TABLE OF STATUTES. 


14 A 15 Viet c 65 


c 83 
e 94 


0 99 


i 100 


c 102 

16 A 16 Viot On 51 


o» 66 
0.71 
o 7& 


(Criminal Justice Administration Act, 1851)— 

• 8 , 449 

a. 13 . 178 

a 18 * 809 

s 19 . 287,828 

(Court of Chancery Act, 1851) 94 

s 1 64 

a 18 64 

(High Peak Mining Customs and Mineral Courts Act, 

1851) 140, 141 

8 3 140 

4 . 140 

. 140 


0 
7 

9 

10 
11 
12 
1 > 

s 14 

8 15 

9 16 
s 29 
s 52 
s 65 
s 56 

(Evident e Act, 1851) 

7 

h 8 
9 13 
B 14 
B 15 
s 17 

(Ciiminal PiOLcdure Ait, 1851) 

b 1 


140 
M0 
140 
MO 
140 
146 
140 
140 
140 
140 
140 
140 

140 

141 
741 

357, 393, 738 
738 

3 >6, 375, 393, 738 
392, 393, 617, 738 
741 
738 
714 

835, 336, 339, 344, 345, 
669, 696 

. 345 

. . 345 

. . 840, 763 

763 

. 840 

• ... 693 

259, 373, 540, 592, 611, 702 

• 372, 691, 693 

« 649 

340, 660, 697 
291, 332, 496 

• . 493 

. 498 

• 495 
286 334, 337, 698 

335, 836, 839, 341, 344. 648, 698 

354 
358 

• 356 
410, 498, 500, 507, 508, 510, 511, 587, 539, 541, 

556, 562, 690, 715, 750 
(Se Aiiien's Fund Winding up Act, 1851), s. 56 752 

(Cop> hold Act, 1862) — 

■ “ . . 126 

■ 39 ... 125 

(Pharmacy Act, 1852) . 744 

(Common Law Courts Act, 1852) » 483 

(Common Law Pro coture Act, 1852) 132, 141, 147, 148, 

160, 152, 155, 158, 161, 164, 169, 184, 185, 186, 192, 198, 
200, 213 
A 104 

% 


2 
3 
5 
0 
7 

s 8 
s 9 
h 12 

K. 13 
s 18 
8 It 

s 20 


s 21 
8 22 
b 23 
s 24 
s 25 
b 27 
A 28 
a. 29 


279 





Table or Statutes. 

lix 




PAGE 

15 * 15 Vic* e 70 

(Common Law Procedure Act 1852)— 




b 106 • • • 

359 



b 228 

182 

c 

80 

(Court of Chancery Act, 1852), s 17 

. 65 

c 

87 

(Court of Chancery Act, 1862), s 3 

. 483 

c 

clxm 

(Derbyshire Mining Customs and Mineinl Courts Act 

i 



1852)— 




a 8 • « , 

141 



a 4 • • i • 

141 



a 16 ■ 

141 



a 24 

141 



■ 38 • . • • 

141 



0 b0 • . . 

141 



Soiled ale 

141 

16 A 17 Viet c 

30 

(Criminal Procedure Aot, 1853), ■ 9 

815 

c 

33 

(Hackney O image Act, 1853^, s 11 

681 

c 

73 

(Naval Volunteers Act, 1863), a 17 

99 

c 

8 » 

(Puvy Council Iitgistiir Act, 1853), a 2 

51 

c 

99 

(Penal Servitule Ait, 1853) — 




8 5 

409 



b 6 

409 



s 7 • ■ • 

400 

c 

119 

(Petting Ait, lS r )3) 

78, 551 


c 137 

G, *X1 

17 A 1M \ ict c 31 


o 38 
e 60 
c. 82 


c 84 
c 102 
c 104 


c 125. 


18 k 19 Viet c 43 
e 48 


c 67 
e. 81 


8 1 
b 2 

■ 3 

a 7 

H 11 

s 


648, 649 

r *m 

548 

fill 

291, 310, 311, 651 
551 


(Chmitable Trusts Act, 1853) 

(Liveipool Com t ol Passage Pimeduro Act, 18 r >}) 
s 48 

(Ruhwiy aud Canal Tiuflu Act, 1851) • 

a i 
a 4 

s 5 . 

(Gaming Houses Act, 1854), h 4 
(Cruelty to Animals Art, 1854) 

(Court of Chancery of Lancaster ' 1 1, 1 854) 

• b 1 
a. 3 
a 8 

b 12 

(Manchester Court of Record Pioceduro A* t, 1864) 

(Corrupt Fractions Prevention Aot, 1854) 

(Merchant Shipping Act, 1854) 

h 440 w • • • 

a 518 > w r * . 

(1), . . . . 

(2) 

(Common I jaw Prooedme Act, 1854) 

155. Ifi8, 161, 164, 169, 185, 186, 198, 200, 218- 
a. 1 . 214 

8ft. 3 — 85 
aft. 87-^67 • 

•a. 78—87 * 
a. 89 » 
mb 91*— 98 . 
a. 96 
a 105 

(Infhnts’ Settlem* nta Act, 1855) 

(Cinque Porta Ac t, 1855)— 

■ 2 . . . . . 128 
a 10 M . .128 

(Bills of Enkanga Aot, 1855) 147, 150, lflfi, 158, 161, 

164, 170, 186, 186, 191, 198, 218, 214 

(Places of Public Wot ship Regulation Act, 1655), a 2 . 4tt 
* * 


61 , 126 
174 
17' 

. . 218 

. 63 

63 
53 

515 , 540 , 547 
77 
121 

. . 122 

. 122 

. 124 

112 
197 
294 , 447 

275 , 661 

• . 106 

. 661 

. 661 

661 * 

147 , 150 , 152 , 


x. 

21 # 

. 214 
. 214 
. 214 
182 
61, 125 



Is 


Table of Statutes. 


18 k 10 Viet a 86 

c 324 
C 128 

19 k 20 Viet c 1 

c 0 
c 16 


e 64 


C 69, 
g 97 

C XVII 

20 Ac 21 Viet c '1 


c 18 

c. 77 

c 81 
c 83 
e 86 

21 A 22 Viet, c 25 
c 27 
c 90 


s 95 

22 A 28 Viet c 17 


e 3 r > 

c 40 
o 66 

28 A 24 Viot c 27 


o 32 


o* 88. 

O 

e. 93 


C.SA 

c.«t ( 




FA<n 

(Liberty of Religions Worship Act, 1856), s 2 478 

(Charitable 1 rusts Act, 1855) 61, 126 

(Burial Act, 1865), o 2 .76 

(House of Commons Offices Act, 1856) 25 

(Public Money Drainage Act, 1856) 60 

(Central Criminal Court Act, 1866) . 850 

ss 1—8 . , 89 

s 15 . 89 

s 17 89 

(Grand Juries Act, 1856) — 

s. 2 846 


3 34b 

(County And Boiough Police Act, 18 5b), s 6 308 

(Men untile Law Aincudimnt Act, 185b), s 3 720 

(Cambridge Award Act, 1856), a IS 150, 270 

(Penal Seivitude Act, 1857) — 
s 2 409 p 410, 458, 469, 464, 473, 490, 497, 612, 524, 

526, 526, 708 

8 8 284, 409, 464, 612 

(Summary Jnrisdn tion Act, 1857) . 268 

(Couit of Probate Act, 1857) 53 

s 28 736, 788 

s 68 .59 

(Bunal Act, 1857) 742 

s 15 741,742 

(Obscene Publications Act, 1867) 70 

s 1 2o0, 310, 311, 538 

(Matrimonial Causes Act, 1857) 20, 53 

s 21 78 

(Birtlm and Deaths Rpgisl ration Act, 1858) 742 

s 3 741, 742 

(Chancery Amendment Act, 1858) 121 

s 3 .1 22 

(Medical Act, 1858)— 

s 29 . 481 

s 40 79 

s. 41 , 79 

(Court of Probate Act, 1858) s 19 . * 640, 645 

(Vexatious Indictments Act, 1859) 819, 320, 829, 381, 

* 883, 447 568,138, 626 

si . . 831, Hgi 848 

s 2 


(Law of Property Amendment Act, 1869) 
s 24 


Naval Rqpoive (Volutftee#) Aot, 1859), s 15 
(Sale of Gas Aot, 1859), 8 1*> 

(Refreshment Housesjt&t» 1860) 
s 22 ^ *+ . 

s 41 t * y* 9 

(EocJesiastiotfl Courts J u risdic t ion Aofr 1860) 

Sl *. • * i . r Jii *■ • . 

s 2 r . . . . ^ . 

(Law of PropM-tyjhn.lidm.nt Act, 1$60) 

(Criminal Lanatio Att-hutoa Aot, lMWVa. 12 
(Game Lioencm Act, WMI 7^ 

(Tube Act, I860)— ** 

S 11 • 

i 12 • 

s. 15 ♦ . • 


s 10 

(Lands Oiansas Consolidation Act, 1860) 
(Defonoe Act, 1860La. 20 
(Common Law ProcSdnre Aot, 1860) 

■s.l'—ll 
s 17 


126 

126 

147, 148, 162, 161, 
164, 169, 200, 218 
214 

• • 148 



Table or Statutes, 




S3 k 24 Viet, o 120 


a 138 

*4 k 26 Viet c 10 


(Common Law Procedure Act, 1880) — 
aa. 18—21 . , . .21* 

m 28—31 . 214 

u 34—88 . 214 

8 44 . . 182 

(Chari table Trusta Act, 1880) , . . . . 128 

(Admiralty Court Act, 1881) — 
a 6 . . 87 

a 8 a. 67 

a 7 »7 

a 10 . 67 

a 11 . .67 

a 14 .68 

•i 36 ,67 

(Malicious Damage Act, 1801), s 66 811 

(At cessoiu‘8 and Abettors Act, 1861) — 
a 1 267 

a 2 208, 267 

a 3 . 266, 268, 348, 677 

s 4 268 

a 6 267 

s (. 267 

s 7 267, 274, 283, 286 

a 8 26B 

a 9 267,274,286 

(Ltiiceiiy At t, 1861) 284, 882, 423, 628, 656, 680, 881, 

684, 702, 703 

a 1 617, 642, 666, 657, 668, 668, 686, 680, 687, 696, 702 

a 2 627 

a A . 681, 659 

a 4 . 428, 627 

a 5 337, 348, 845 

a 6 . . 387,843 

a 7 423,628 

a a 628 

a 9 423, 628 

a 12 78, 82, 793 

a 18 . . ,. 798 

a 14 . 793 

, a 15 . 82, 793 

a 16 . . 718,793 

a 17 78, 793 

a, 18 . 78 

a 20 606 

a 21 . 641 

a 23 . * „ 78, 8* 

a 24 78, 82 $00, 04] 

a 2| , * . 840, 687, 641, ^2 

a S9 * . . 334, 687, 642, 648 

C 30 . / - «9, 648 

A 81 . , . ®7 1,89 

A 82 ... . , • 637, 638 

* 88 . 78, 82. ti88 

A 84 . - Zf6$8 

*. 78, fe, 88$ 

if a 78 

a 89 . . 4T <89 

a 40 > 661,604 


ft w * 

K§f' 


872. 608 
668 

411, 661, 664 
664, 666" 
666 , 666 
* 666, 667 
* 889, *71 
. 668 



lxu 


Table of Statutes 


24 ft 25 Viot c 98 


M ft 25 Yi< t o. 97. 


(Larceny Act, 1881)— 


FAQ* 

. . . 669, 674—676 

53 

• 

54 

B 

673 

l> r » • • 

• 

669, 679, 674 



. . 672, 678 

•7 


. 339,678 

58 


339, 389, 415, 674, 676 

59 


. . 676 

60 

B 

340, 674 

(>1 


. 674 

B 62 


644 

fi 


627 

h 04 


288, 640, 641 

b 67 


644 

b 68 


640, 650, 643 

b 69 


644, 648, 655 

b 70 


2h4, 648, 658 

b 71 


837, 340, 343. 650 

B 71 


372, 650 

a 73 


654 

h 74 


639, 640 

s 77 


899, 400, 628, 633, 657, 6 >8, 660 

b 78 


309, 400, 620, 63 3, 657 658, 6b0 

b 70 


300, 400, 620, 637, 658 

s SO 


203, 300, 400, 623, 646, 656 057 

B 81 


300, 400, 628, 646, 655, 657, 660 
399, 400, 028, 656, 657, 669 

h 82 


B 8 ) • 


899, 400, 620, 656, 657, 659, 712 

B 81 


300 , 400, 628, 6'>7, 660 661 

s 85 


3**9, 623, 657 

s 86 


625, 656 

b 87 


656 

b 88 


. . 330, 357, 372, 680, 691 

b 80 


602, 693, 607, 699, 769 
091, 698, 702 

h 90 . 


. . 692, 704 

h 01 


. 676, 677 

8 92 


. . 343, 677 

8 TH 


. . . 678 

s 04 


, . 871, 6"8 

B 05 


. . 324, 677 

b 06 


. 282, 288, 879. 678 

B 08 


256, 2fi8» 513 

B 09 


. . 618 

b 100 

• 

. 513, 085, 680, 701, 70S 

" s 101 


. . . 00ft, 505 

s 102 


• » » 505 

8 30J * 

♦ 11 

0 800,301,805,306,310 

B 104 


• * • 4 80S, 308 

b 102 


• . a . . 613 

B 10S . 


. , • . 613 

b 109 . * 


. . . 613 

* 8 110 


a . . 513 

II 111 


. . . 513 

• 112* 


• ft * 613 

8 114 . 

* 

• jt • • 288 

* b. 115 • , 

4 

* . • 276, 276, 284, 518 

8 116 . 


^ . 853, 382, 883, 518 

n*117 


. 412, 613, 656, 675. 691 

a 119 


. 423, 613* 627, 6211 

■ 120 . 


• 513 

v B 121 , 


«* 513 

(Malicious Damage Act 

1961) . 284, 296, 423, 628. 768. 


770, 788, 790, 791, 792, 793 
, 428, 770, 772 

886, 428, 770, 771, 772 


. 836, 339, 42S, 769, 
770, 771, 772 



Tabu; or Statutes. 


24 Jt 26 Viet 


lxui 


s 97 (Malicious Damage Act, 1861)— 

« 4 
s. 6 

a 6 

a 7 . 

a. 8 

B< 0 t i • 


10 
11 
12 

13 

14 
16 
16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

26 

27 

28 
29 
10 

31 

32 

33 

34 

35 

36 

37 

38 

39 

40 

41 

42 

43 

44 

45 

46 

47 
50 
61 
62 
68 
64 

u 66 
4 56 
8.67 
6* 69 
a. 60 
a 61 


FAQ* 

. 423, 770, 772 

423, 770, 772 
. 428, 778 

. 423, 778 

269. 423, 778 
776, 776, 777 

777, 782 
372, 473, 778, 779 

. 878, 779 
* 770, 780 

769, 780 
769, 781 

778, 774 
839, 774, 776 

259, 776 
781 
940, 782 
340, 782 
80 82,840 
782, 788 
80, 82, 769, 788 
80, 82, 788 
269. 772 
269, 778 
769, 783, 784 
709, 788, 784 
784 
769, 784 
769, 785 
769, 786, 786 

786 

769, 786, 787 
367, 787 
80, 82, 787 

787 

- 787. 7 88 

788 


m a 





77oJB|jt'T8e 
i 769 
. 2 r ,% 778, 788 

. 769, 777 

. 769, 789 

769, 789, 790 

. . 791 

840, 791 
80, 82, 238, 71 
782, 78 
769, 7 i_ 
;*10, 777, 792 
" 266, 208, 793 
308, '806 

* 770 

389(769 
891,806,777 
270, 284, 793 

•**' - 

284, 643, 710, 716 ,* 730, 75*6, 7#6 
„ • . * 785 * 

- . . 788, 704,« 

705, 706 

. 796 

* • « , 788, 796 
* . 794, 766, 796 

- - i ** 797,799 



ISLV 


table of Statutes, 


24 A 25 Vn t c 98 


« "* 



s 8 
• 9 

■ 10 
8 11 
8 12 
8 13 
8 14 
8 15 
8 16 
8 17 
8 18 
a 19 
a 20 
h 21 


PiOl 

733, 764, 76% 756 
. . 781 

. 781, 782 

781, 782 
. 782 
716 
389, 716 
710, 717, 719 
. 717 

717, 719 

718, 719 
718, 719 
718, 719 

733, 734, 705 
642 


b 22 
a 21 
8 24 
a 25 
a 26 
8 27 
a 28 
s 29 
8 

a 31 
a 32 


727 

719, 721, 722, 724, 725, 705 
719, 720, 722, 720, 727, 731 
727 
733 
735, 737 
735, 736, 737 
735, 736, 737 
710 
740, 741 
739 


r 33 
h 34 
r 35 
8 36 
R 87 
8. 38 
8 39 
b 40 
s 42 
a 43 
B 44 
a 4 5 
h 46 
» 48 
s 10 
b 50 
■» 61 

(Cumuli Offence* Act, 1661) 
a 1 


2 

3. 

4 

5 
0 
7 

9 

10 
11 

a 12 
s. 13 

■ 14 

15 

8. 16 

• 17 
a 18 
a 19 
8 20 

• 21 • 

s 22 # 

s 23 




***$ Jfr . 


*r * 




744 
740 
743 
751, 742 
742 
762, 703 
734 
767 
310, 763 
340, 719, 703 
339, 714, 704, 769 
716 

810, 764, 768 

* 749, 767 
m f 268, 767 

. 4*75,284 

412, 767 
28% 287, 514 

* v • 516 

. « 514 

• • . 514 

• . . 515 

• . 516 

515 

516 

516 

381, 383, 516 
516, 517 
' 517 

517 

. . 518 

. . 518 

588 

• 518 

• . . 518 

• 519 

. 519 

519 

519 

519 

389, 519, 520 



Table or Statutes, 


Jxv 

rAOJft 


24 * 20 Viet e 99. 


c 100 


(Coinage 
a 26 
a. 26 
a 27 
a. 28 • 
a 29 
a SO , 
a 31 
a 8? 
a. 36 
a 37 
a 88 
(Oil uicea 

a 1 
a 2 
a 4 
a 6 
a. 6 
a 7 


against the Person Act, 1861) 


8 

9 

10 
11 
12 

13 

14 
l r i 
16 

17 

18 

19 

20 
21 
22 
23 
1\ 
25 
2f> 

27 

28 

29 

30 

31 

32 

34 

а. 35 
a 36 
a 37 
«.«* 
a 99 
seu 40 

б, 42 
a 49 
a 44 
a 45 
a. 49 
a 47 
a 48 
m. 52 
a. 53 


OiTeneea Act, 1801)— 

. . 620 

. , . 621 
. . . . . 810* 311, 521 

287, 621 

. . • . 616 
. . . . 621 

. . 300, 806, 621 
. 257, 268 

. . 276, 284, 621 

332, 888, 617, 621 

• 412, 621 

273, 284, 423, 
603, 596 

. 576, 692 

, 376, 409, 675 

260, 2t>2, 277, 418, 695 
304 815 406, 408, 502, 624, 626 

6 88 
586, 687 
. 450 

» • 277, 284, 703 

. . . 289, 671 

• . . 694, 601 

• 694, 695 
694, 696 

259, 260, 698, 594, 69 r i 
. 259, 594, 695 

. . 696 

. . 639 

. . 600, 601, 602 

594, 6p0 

• • • 600, 06l 

411, 602, 664 

602 

> . 872, 003 

372, 596, 608, 606 
872, 603 

. 294, 623, 624 

. 304 *15, 406, 408, 418, 624, 626 

423 

• 423, 604 

• . 423, 604 

• • • • 606 

. . . 367, 42*1 

• 857 

* 600 

• . . 478, 610 

. * . 669 

. 296, 605, 506, 610 

76 
. 76 

76, 293, 304, 815, *06, 418, 610, 624, 026 
76, 804, 315, 409, 408, 418, 610, 624, 626 

• 76,610 

76, 356, 610 

• • • • 70, 609 

. . . . 533, 607, 610 

406, 611 

. ' . . Sir>, 400, 418, 619, 624, 626 

• . * 406, 620 

r • *■ 406, 620 

, m * * 804, 815, 408, 438, 621, 624, 626, 

262, 904, 315, 406, 408, 620, ?2I, 622, 624, 026 
. . 284, 889, 532, 588, 634, 685 

• »*** - . 262,596,697 

• * 1 * - 679,597 696 

• . «£ » . 269, 372, 596, 699 



PAG* 


ixvi 


Table of Statutes. 


24 & 25 Viet o 100 


c 104 
C 109 

t 110 

c 115 

t las 


25 A 26 Viet c 7 

c 18 
c 22 

o 42 

c 53 
c 61 
c (»5 


c 67 
o 68 


c 89 
o 112 
c Til 

26 A 27 Vic* c 7 
o 10 
c ] 3 
c 24 


e 20 
o 44 


e 60 
*73. 


* 77 
c 87 
e 02 


a. 08 

e 108. 

o. 112. 
c 112 
©. 119 
*12*: 


412, 540, 508, 603, 


(Offences against the Petnon Act, 1861)— 
e 61 

0. 62 304, 315, 406, 408, 418, 

s 63 . 

fl 64 • 

s 65 ... 

b 66 • • 

t> 67 • • 

s 68 
b 70 
• 71 
s 76 
s 05 

(Indian High Courts Act, 1861), s 11 
(Salmon and Freshwater Fishciy Act, 1861) 

b 5 

(Old Metal Dealers Act, 1 861) 

B 4 

(Na\al Disc lpline Act, 1801) . 

(Land Drainage Act, 1861)— 
a 4 
8 5 

(Indian Stock TiansfoT Act, 1861) 
b 14 

(Whipping Act, 1862) 

/Revenue Act, 1862), a 31 
(Chancery Regulation Act, 1862) 

8 2 

(Land Registry Act, 1862) 

(Highway Act, 1862), s 11 
(Juiibdictioii in Homicides Act, 1862) 
s 1 
R 3 

(Declaration of Title Act 1862) 
s 45 

(Fino AiU Copy light Act, 1862) — 

8 6 


. *89 

540, 624, 626 
540, 611 
605 
310, 811 
303, 806 
257, 2*8 
275, 284 
423 

606, 610, 619 
294 
338 
30 
80 
785 
79 

310, 311 
331 

220 

. 220 

756 
756 
423 
302 
121 

. 122 

61, 126 
648 
88 
290 
290 

61, 126, 741 
741 

77 


b 7 689, 711 

b 8 77, 767 

(Companies Act, 1862) 126 

(Charitable Trusts Act, 1862) 126 

broaching Prevention Act, 1862) . 78 

(Manufactured Tobacco Act, 1863), «. 7 , 767 

(Salmon and Freshwater Fishery Act, 1868) • • 80 

(Town Gaideua Protection Act, 1863), a 5 . .80 

(Vice Admiralty Courts Act, 1863) — 
a 14 ... 50 

a 22 ... 28 

(Corrupt Piactues Prevention Act, 1868) . 294 

(Garrotters Act, 1868) 411, 423, 602 

s 1 411, 426, 664 

b 21 259 

(Officers of Royal Navy Reserve Aot, 1863), 8 2 99 

(India Stock Ceitiiicate Act, 1863) . 706 

a 13 . 755, 766 

b 14 706 

(Summary Jurisdiction Aot, 1868) • . 268 

(Trustee Savings Bank Ac t, 1863), a 10 . 647 

(Railways Clauses Act, 1863) — 


s 25 . 218 

8* 35 « • « • • 219 

(Waterworks Gtapeae Aot, 1863) • 81 

(Misappropriation by Servants Act, 1868) • • • 79 

s. 1 . . 629 

(Telegraph Act, 18o3) t a- 45 . ... 80 

(Poisoned Grain Prohibition Aot, 1863) • . 79 

(1 rhibitaon Medals Act, 1863), a 6 . 400 

(Statute Law Revision Act, 1868) . . • 189, 809 



27 *38 Viot e 28 


Table or Statutes. 




e 37 


c 47 
c Vi 
c bi 
c 101 
o 112 
c 114 

c 115 

28 & 29 Viet c 18 


c 78 

c SI 
c 89, 
c 121 

c 124 


c 126. 


29 A 30 Viet a 20 


e 87 
c 109 


(Naval Prize Act, 1864) • . . 

a 5 • • * 

a 6 ■ ■ • 

a. 7 • . . 

a 8 

a 52 

(Cliunne} Sweepers Regulation Act, 1664)- 

s 6 

8 7 

(renal Seivituda Act, 1864) 

(Metropolitan Police Act, 1864), 8 1 . 

(Public House Closing Act, 1864) 
(Highwa)s Act, 1864) 

(Judgments Act, 1864) 

(Improvement of Laud Act, 1864) . 

s 21 

(Poisoned Flesh Prohibition Act, 1864) 
s 2 

(Criminal Procedure Act, 1865) — 
a 2 
a S 

a 4 

a 5 
s 6 
s 8 

(Moitgago Delnntuio Act, I860) • • 

(Locomotives Act, 1865) 

(Greenwich Hospital Act, 1866), a 45 
(Salmon Fishery Act, 1865) 

s 27 • 

(Ad mi r illy Powers etc Act, 1865) — 

s 6 i 

a 7 . 

a 8 

as 40- 42 
ss 50 r »3 

(Prison Act, 1865) • • 

a 3 . 

a 4 . 

. a 20 i ■ 

a 37 
a 38 
a 39 
a 52 
Sched I 

(Exchequer Ihlls and Bauds Act, 1866) - 
a 15 

a 20 • 

a 21 
a 25 

(Hops (Prevention of Frauds) Act, 1806) 
(Naval Discipline Act, 1866) 

a 2 
a 3 
a 4 
a 5 
a 8 
a 7 . 
a. 8 
a 9 
a 10 
a 11 
a 12 
a 18 
a. 14 
a 15 
a 16 
a. 17 


PAG B 

. . 68 

• . 28 

• . 28 

. 28 

. . 28 

. . 57 

. . 77 

• . 77 

. . 409 

. . 304 

. 78 

. 78 

. 61, 126 

60 

. . 126 

. . 79 

. 789 

. 368, 869 
. 364 

864, 885 
864, 385 
384, 398 
889, 764 
. 61, 126 

78 
513 
80 

298, 304 

689, 760, 751 
76J 
79, 708 
750 
. 7 61 
419 
510 
610 

. . 488 

. . 610 

. 80 
. 80 
80 
483 

. 731 
732 

. 782 

. 731, 782 

. 78 

98, 881 
98, 99 
98, 99 
. 98, 99 

98, 99 
. 98, 99 

98,99 
98, 99 
98, 99 
98, 99, 466 
98, 99, 465 
98, 99, 465 
98, 99, 465 
98, 465 
98, 465 
98, 99, 465 
98, 465 



Ixvui 


Table of Statutes. 


29 & 30 Viet c. 109 


c 113 

80 & 31 Viet c 6 


e 20 
A 85. 


e $«. 
c 87. 





PAGE 

(Navil Discipline Act, 1866} — 


s 18 


• • • f • 

08, 406 

■ 19 


i • 

98, 99, 466 

s 20 


• • • • 

98,00 

8 21 


• a • • 

. 98, 00 

■ 22 

• 


98,90 

b 23 

• 

• • • ■ 

. 08, 00 

s 24 

• 

• 

. 98, 90 

8 25 

• 


98, 99 

8 20 


• 

93, 99 

8 27 

m 


98 

8 28 

• 

• • 

. 08 

h 29 


• a • 

98 

s 30 


a a 

08 

8 31 


• 

98 

b 82 

• 

• ■ 

98 

8 88 

• 

• a a 

93 

8 34 

• 

a a 

08, 99 

s. 36 


• 

98 

a 80 


• a • 

98 

8 37 


• 

98 

8 88 

• 

• a 

9b 

8 39 

a 

a 

98 

i 40 

• 


98 

8 41 


a 

98 

b 42 



98 

s 4.1 


• • 

. . 98 

b 41 


■ 

99 

8 4 5 



99 

a. 40 



99 

a 54 


• 

99 

8 50 


• 

271 

8. 58 



100, 271 

(1) (2), (3). (4), («, (6), (7), <<>), (12) 

97 

a 69 



97, 100 

8 00 

• 

• • 

. 100 

8 61 

» 

• • 

. 97, 100 

8 02 


a • • 

100 

8 61 



98, 100 

a 64 


a a • 

93, 100 

a 65 


■ 

100 

8 6(l 


• • 

98, 100 

s 67 


100* 290, 331. 490 

8 68 


• • 

• 100 

b 69 


• m 

« 98, 100 

B 82 


9 ■ • 

• 610 

8 87 


• 

. . 99 

i 88 


• • 

. 90 

b 89 


• 

• . 09 

b 90 


• 9 M 

99 

B 91 


9 9 

99 

s 101 


9 9 9 

99, 271 

(Poor Law Amendment Act, 1800}, 8 15 , 

. 70 

(Dog Licences Act, 1807} — 


8 8 


• 

. . 77 

8 9 



. • 77 

(Banking 

Companies (Shares) Act, 1807), s 1 

768 

(Criminal 

Law Amendment Act. 1867) — 


8. 1 


9 

. 832, 338 

8 3 


• 

. 817, 818 

B 4 

eft 

a • • 

818 

8 0 


. . . 812, 810, 

327, 300, 680 

■ 7 . 


t • 

■ • 827 

8 9 



• 088 

(Vaccination Act, 1807) a. 32 

. . 81 

(Court of Chancery (Officers) Act, 1807) — 


A 8 . 

* 

• 9 m m 

08 

» 13 . 


9* • 

04 



Table of Statutes. 


biz 


SO 4k 31 Viet e 102. 


c 127 
c. 130 


c 131 
e 134 


o 142 

31 k 82 Viet c 21 


c 24 


c 37 


e 40 

c 71 


c 72 
c 110 
c 116 
c 119 


c 121 

c 122 
e 125 


c exxx 


32 & 33 Viol, c 14 

c 24 
c 27 
c 47 
c 49 
c 56 

e 57 
c. 62 


e. 71 


(Representation of the Pooplo Act, 1867)- 
s. 11 
s 49 
s 50 

(Railway Companies Act, 1867) 
(Agricultural Gangs Act, 1807)- 


raatf 

• 294 
294 
294 

61, 126 


1807)— 

s 4 . • • • 76 

• 5 ... 76 

(Companies Act, 1867) , • 126 

(Metropolitan Streets Act, 1667)- 

s 12 . 304 

■. 23 304 

(County Couits Act, 1867), a 28 149, 216 

(Prison (Officers Oompenaation) Act, 1868) 419 

(Capital Punishment Amendment Act, 1868) — 

s 2 675, 692 

8 8 575 

a 6 692 

(Documentary Evidence Act, 1868) . * . 739 

8 2 893 

a 4 . 789 

(1) ... 738, 789 

(Partition Act, 1868) . 126 

s S .126 

(County Courts Admiralty Jurisdiction Act, 1868) — 
s. 25 . 176 

8 26 69 

(Promissory Oaths Act, 1863) 24 

(Telegraph Act, 1808), b 20 488, 489 

(Laiceny Act, 18b8), a 1 635, 646, 680 

(Regulation of Railways Act, 1868) — 

h 16 . 218 

8 23 . 30 

s 40 . 60 

(Pharmacy Act, 1868) 79, 741 

s 14 744 

{ Poor Law Amendment Act, 186S), s 87 684 

Parliamentary Elections Act, 18(>8) 64, 294 

8 5 63 

b 11 

(Salford Hundrod Court of Record Act, 1868) 

8 4 

6 . • • 

14 

17 
20 

22 * . 

89 • • • . 

116 

117 . , 

(Revenue Act, 1869) 
a 25 

(Libel Act, 1869) 

(Wine and Beerhouse Aot, 1869), all 
(High Constables Act, 1869) 

(Local Stamp Act, 1869) • 

(Endowed Schools Act, 1869) 
s 39 

! Seamen *8 Clothing Act, 1860) 

Debtors Act, 1869) 
a. 11 


B. 12 i • 

s 13(1) . 
s. 16 
a. 18 

(Bankruptcy Art, 1669) 


24 

197 
10 

. . 198 

. 109 

100 
290 
. 109 
. 198 

198 
198 
497 

496, 497 
80 
767 
298 
748 
83 
88 
79 

158, 184,293 
237, 837, 
367, 648 
. , 340 

. 240 

. 833 

228 

322, 881 



In 


Table of Statutes. 


32 A 83 Viet e 89 


c 102 


c 110 
o 112 
c 115 
c 117 

33 A 34 Viet c 20 
e. 23 


c 29 


c 33 
e 45 
c 52 
c 50 
r 57 
c 53. 


c 01 
0 05 
c 71 


c 77 


c 78 


, * 0 . 


PACK 

(Clerks of Assize etc Act, 1809) ... 74 

u 5 74 

e7 . . • 74 

(Metiopohtan Board of Woiks (Loans) Act, 1869) 61 

b 10 . 700, 765, 756 

h 20 . 756 

b 21 . 757,758 

(Charitable Tiusts Act, 1869) 61, 126 

(Adulteration of Seeds Act, 1809), s 3 76 

(Metropolitan Public Carriage Act, 1869), a 9 (5) 631 

(Pharmacy Act, 1869) 79 

(Mortgage Debenture (Companies) Act, 1870) 126 

(Forfeituie Act, 1870) 429 

a 1 401, 428, 432, 451, 508 

a 2 . 428, 429 

a 4 . 426, 449, 688 

s 6 429 

e 7 . 429 

a 8 429 

b 9 429 

s 10 423 

e 12 . 429 

s 13 . 429 

s 14 , 429 

b 15 426 430 

a 1C . 430 

b 17 430 

b 18 430 

sa 21- 27 . 430 

s 28 125 

s 29 430 

fl 30 430 


(AVmc and Beerhouse Aiuendimnt Act, 1870) — 
a 4(4) 

, r>) 

8 14 

(Salmon and Ifreshwater Fishery Act, 1870) 
(Littrpool Admiralty District Registrar Act, 1870) 
(Extradition Act, 1870) 

(Ijimited Owners Kcm< 1< mes Act, 1870) 

(Gun Lu trice Ait, 1870) 


430, 


87 

87 

431 

80 

71 

418 

60 

78 


(hoigery Wt, 1870) — 

&s 3- 6 
s 4 
s 5 

i 6 

(Life Aasui ime Companies Act, 1870) 
(Lai cen > (Advertisements) Act, 1870), 
(National Debt Act, 1870) 

8 3 

Sched I 


. 754, 755, 756 

* 706, 754 

. 754, 756, 757 

• 754, 755, 756 

126 

8 8 505 

61, 706, 755, 757 
706 

• . 706 


(Tunes Act, 1S70) — 


s 10 . 

a 17 
h 28 

(li imways Act, 1870) 
b. 50 
e 51 
s 52 

(Foreign Enlistment Act, 1870) 
b 2 

a. 4 * • 

s 5 ... 

i» 6 • * • i 

a. 7 . 

B A 

■ 8 9 . • 

a. 10 . * 


• 431 

. 359 
431 
80 

768, 786 
302 

. 302, 305 

. 278 

278 

528, 529, 530 
. 528, 529, 580 

. 528 529,530 

528, 529, 630 
628, 629, 530 
628 

. . 523, 530 



Table or Statutes. 


l&d 


88 k 34 Via c. 90 


84 k 85 Vu-t c 31 


c 41 
c 56 
c 68 
c 86 
c 96 


c 98 
c 105 

c 108 

c 112 


85 A 36 Viet c 10 


o* 83 


c 41 
c 41 


c 52 
c 61 
c 66 


e 02 


e. 08 


(Foreign Enlistment Act, 1870) — 

* 11 

■ 13 
s 14 
s. 16 . 
s. 17 

ss* 21 — 20 
s 27 

■ 80 
s 86 

(Trade Union Acts, 1871) • 

s 2 « • • 

8 8 • ■•••• 
s 24 • • • 

(Gasworks Clauses Art, 1871) 

(Dogs Act, 1871) 

(Life Assurant o Companies Act, 1871) 
(Regulation of the forces Act, 1871), s 10 
(Pedlars Act, 1871) 

S 1 2 tit* 

s 17 . 

s 18 

(Vacri nation Act 1871'), s 11 
(Petroleum Act, 1671) 
b 13 

(Pauper Iuniat<H Discharge and Regulation 

s 7 

(Prevention of Crimes Ait, 1871) 

b 3 


5 

7 

8 
9 
11 
12 
n 

15 

16 

17 

18 


• ■ 


* a 19 

(Kidnapping Act, 187iJ) — 
s 9 
s 10 

(Ballot Act, 1872) 

»8 
s 24 

(Lifo Assurance Comjmme\Aot, 1872) 
(Court of Chancery (Funds) Act, 1872) 

s 4 

s 12 

(Middlesex Grand 1 urn a Act, 1872) 
(Steam Whistles Act, 1872) 

(Borough and Local Courts of Record Act, 
148, 161, 164, 170, 

s 7 . 

Belied 0 • 

Sched 12 * • 

(Parish Constables Act, 1872) — 

s 2 
a 8 

(Pawnbrokers Act, 1872) 
a 10 
s 80 
a 30 (2) 
a 84 
a 36 
a. 38 . 


ms 

• 528, 638 

. 580 

• 28, 58 

. 278, 285 

. . 285 

. . 680 

. . 28 

. . 529 

. . 520 

. 564 

. • 664 

• . 647 

• 80 

. . 78 

77 
126 

. 486 

. 70 

. 767 

. , 302 

. • 802 

. 61 

70 

310, 311 
Act, 1871), 

79 

• ■ • 80 

. . 803 

416 

801, 308, 883 
411, 416 
886 

. . 76 

• . 606 

. . . 79 

• • • 883 

310 

416 

• 393 

. 881,883,683 


. 527 

528 
204, 762 
762 
298 

. . 126 

• . 60 

• 744 

744 
55, 266 
80 

1872) 182,185, 

186, 101, 200, 214 
183 
186 

. . . 186 


. 487 

• 487 

79 

• 688 
. 688 

688 

301 

810, 811 
• 684 



lxxil 



Tabu of Statutes 




86 fc 86 Viet 

0 

93 

(.Pawnbrokers Act, 1872) — 



PAGE 




a* 44 ... 

■ 

• 

. 767 




a. 40 • • t « 

• 

• 

, 767 


0 

94 

(Licensing Act, 1872) . , 



78,82 




A 12 

• 


801,558 




A 15 . 

• 

• 

542 




a 16(3) .... 


• 

484 




A 18 i ... 

. 


. 656 




s 25 

. 


• 303 




s 40 ... 



87 




m 70 



87 




A 71 



76, 77 


c 

OS 

(Epiung Forest Amendment Act. 1872), a 

5 


502 

/« & 37 Vn t 

c 

c 

12 

22 

(OuHtody of Infant* Act, 1873), a 1 128 

(Print e Edward Island Common Law Piocedure Act, 




1873) 



81 


c 

48 

(Regulation of Railways Act, 1878) — 







8 8 



218 




8 14 



218 




A 15 



218 




8 16 



218 




s 19 



213 


c 

08 

(Judicatmo Act, 187%; 51 

70, 

132, 

148, 268 




s 2 



51 




A 3 



51, 59 




s 4 . 



. 51 




h 5 



62 




8 8 



62, 64 




H 0(1) 


• 

67 




A 10 



67 




A 11 



67 




S U 



64 




a 16 10, 54, 55, 69, 87 

,88, 

125, 126, 




246, 

640, 

646, 

738, 744 




(11) 



267 




8 17 



54 




8 18 


10, 

122, 204 




8 18 (2) 



122 




(5) 



95, 90 




8 19 



66 




* 25 (8) 



54 




fi 29 


55, 88, 376 




A SI 



59, 60 




s 32 



60 




a J4 M», 60, 61, 62, 

87, 

126, 246, 




266, 276, 

a«. 

640, 

645, 788 




s 3<> 



67 




t> 45 



63 




8 4* ' 


• 

433 




s 50 



59 




s 60 



70 




8 62 



70 




8 64 



70 




a 66 

a 

a 

70 




s 69 


• 

134 




a 75 



65 




s 77 



68 




A 83 



66 




8 83 . 



11, 151 




8 89 . . 



11 




a 90 • . . • 


ii. 

131, 136 




8 91 



11, 182 



71 

8 99 



121 


Cj 

(Salmon Fishery Act, 1873) 



. 80 




a 13 


. 

785 




a* 36 (4) 



298, 304 


e 

87 

.(tndowed Schools Act, 1873), a. 14 

• 


33 


1 

33* 

(Slave Trade Act, 1S73) 

m 

. 

106 



4 

a 2 

% 

■ 

• 107 



Tabus or Statutes. 


Ixxiii 


30 fc 87 Viet o. 88. 

(Slav* Trade Act* 1878)— 


FAGK 


aft . 

m • 

. . 107 


a. 7 • • ■ • 

• 

. 107 


a* 24 • • m • 


. 687 


a 25 ... 

• 

687 


a 28 i i 

a a 

974, 88Q, 587 

37 A 88 Wt c 15 

(Rotting Act, 1874) 

• 

. . 78 

o 84 

(Apothecaries Act Amendment Act, 1874) — 



a S 

• 

. . 661 


e 4 


a 481 

c 30 

(lulse Personation Act, 1874), a 1 


. 707 

c 40 

(Board of Trade Aibitratums Act, 1374). a 8 

a . 218 

c 42 

(Building Societies Acta, 1874)— 




a 81 

• • 

. . 70 


a 43 , 

a w 

. .* 70 

c 49 

(Luen sing Act, 1874) . . 

• 

78 


a 17 


308, 311 

c 68 

(Attorneys and Solicitors Aot, 1874), 

a 12 . 

80 

c 73 

(Veudoi and Purchaser Act, 1874) 

a • 

81 


s 9 


. a 126 

o 83 

(Judicature Act, 1874), a 2 

a 

. . 61 

c 85 

(Public Worship Regulation Ac t, 1874) 

. . 20 

o 83 

(Bntlis and Deaths Registration Act, 1874)— 



s 5 


. 70 


s l*i 

* 

a 76 


p* 17 — 20 • 

• 

a 76 


s 35 • 9 • 

a 

. 70 


a 39 • • • • 


76 


a 40 • ■ • 

• 

. . 78 


(2) 


743 


a 46 

• 

294 

38 & 30 Vnt c 1C 

(Regimental luichangcs Act, 1875) 

• 

486 

c 37 

(I x plosive* Act, 1875) • 

• 

17, 776 


8 9 

a 

a 776 


« 10 

• 

. . 776 


a 13 

• 

. 776 


a 19 

• a 

. a 776 


a 22 

a 

a 776 


H 81 


. 776 


as 32—37 


a . 776 


"s 43 


776 


8 03 

9 

776 


a 73 


. 310,811 


as 73 — 7*> 


777 


s 77 


776 


a 78 » 

• 

802, 777. 


a 81 


. 761 


a 91 # 

• 

761 

c 18 

('-nil Fishery Art, 1875) 


502 

c 24 

(falsification of Accounts Act, 1875)- 

— 



8 1 

659, 

660, 689, 712 


a 8 • 

• 

660 

c 25 

(Pubbc Stores Act, 1875)— 




a 4 • . 

• • 

. . 518 


a. 5 


. 518 


8 6 • 


a 304, 811 


a 7 • 

a m 

. 389, 518 


8 12 • • 4 mm 

• 9 

. 390, 518 


8 1 7 • • • 

• 9 

518 


Soiled 1 • 


618 

e 55 

(Public I'tulth Aot, 18751 . 

77, 80, 488, 666 


a 69 . 

• • 

298 


a 116 ... 


a 665 


a 117 . 

# a 

a 655 


a 119 


. 810, 811 


a 144 . . . # 

m 

848 


s 149 * « # i m 

m • 

* a 648 


a. 193 • ■ • • • 

» * 

. 488 



lxxiv 

88 k 89 Viet 


BO A 40 Viot 


Table or Statutes 





PAGE 

c 63 

(Food and J >rnga Act, 1876) 

78. 286. 287, 666, 760 


0 3 

0 

. . 566, 689 


0 4 . . 

0 

. . 665, 689 


8 5 • m • • 

• 

. . . 566 


0 8 • • • • 

• 

. . . 666 


0 27 • • • 

• 

. . . 780 


a) 

• 

. . . 666 


8 28 


. . . 666 

o. 70 

(Chimney Sweepers Act, 1876) — 




ns 16—20 


. . 77 


8 19 


. 707 

o 77 

(Judicature Act, 1876) 

61, 

78, 132, 148, 188 


8 4 


64 


8 6 • • • 


. . 62, 64 


8 7 • • • 


. . . 95 


8 9 • • 

■ 

. 51 


8 10 


. . 126 


8 12 


• . 64 


8 18 • 


• 70 


8 15 


134 


8 1 6 • • • t 


. 134 


H ll • • 

0 

. 65 


B 10 


246, 387 


a 20 


• 65 

c R0 

(Remission of Pcnaltir'i Act, 1876) 

• 

. 545 

c 83 

(Local Loans Act, 1875) 


126, 755, 766 


8 32 


706, 727 

0 86 

(Conspiracy and Protection oi Property Act, 1875) 79, 




263, 564 


8 3 


261, 563 


8 4 • • 

• 

• 564, 566 


8 5 


564, 565, 566 


8 6 


624 


M 7 


604, 5fi>>, 666 


8 9 


269, 560, 624 

c 87 

(Laml lianstor Act, 1875) 


61, 705 


8 5 * • • 


. . 741 


8 99 


705 


a 100 


705, 740, 741 


s 103 


400 

o 90 

(Employ rs and Woikmcn Ait, 1876) 


. 81 


8 10 • 


. . 566 


8 12 


. 76 


8 13 


178 

i 13 

(Diugging of Animals Act, 1876) 


79 


8 1 


768, 789 


8 2 


, 789 


8 3 . 

• 

. 789 

0 17 

(Partition Act, 1876) . 


. 126 


8 6 


. 125 

C 1 9 

(Salmon Fishery Act, 1876) 


80 

0 92 

(Trade Unions Act Amendment Act, 1876) 

. . 564 


B 3 


. 647 


8 16 

• 

. 564 

o. 34 

(Fiver Fishing Act, 1876) 

• 

80 

e. 36 

(Customs Consolidation Act, 1876) 

• 

77 


8 28 


746, 749 


s 29 • • • • 


. . 648, 655 


s 46 • i • 


. . 126 


8 160 • i • 


. . 510 


8161- . 


516 


a. 168 

496, 497, 746, 767 


• 177 


522 


a. 179 . ... 

• 

. . 301, 806 


a 186 . 

• 

. . 801, 522 


0 189 

« 

. . 522 


- •. 190 

• 

. . SOI 


• 191 . 


. . . 522 




Table of Statutes. 


lxxv 


* 


PAGE 

89 L 40 Viet, c. 36 

(Customs Consolidation Act, 1876) * 




s 192 

• • 

. 622 


s 193 

• * 

622, 602 


8 202 * * • « 

• • 

622 


8 203 

• 

810, 811 


a 204 

9 • 

. . 811 


b 218 . 

a 

. . 622 


o. 228 

• 

. 745 


a 227 

• a 

. 296, 807 


a 229 

a 

. 286 


s. 266 


293 


8 267 

a 

. 294, 628 


s 258 


. 284 

c 67 

Winter Assires Act, 1876) 


78 


« a 6 


88 

0. 69. 

(Appellate Jurisdiction Act, 1876) 


61 


aw 3 


05, 96, 122 


B 6 • • 

a a 

22 

' 

a 6 * . • 

a a 

28 


s S * 

a 

22 


* 9 

a a 

• 22 


B 14 . 

a 

. 27, 28 


B 16 

a a 

. 66 


B 17 

» a 

. 65 


a 18 

a 

27, 61 


a 22 


70 


» 25 


28 

e 61 

(Divided PaiisliCR und Poor I*aw 

Amendment Act. 


1876), h 41 


. 79 

c 77 

(Cruelty to Animals A< t, 1876) 


77 


s 13 


310 

c 70 

(HomenUry Education Act, 1876), a 

r » 6 

. 77 

40 A ict c vi Li 

(Metropolitan Board of Works Act, 3877) 

*' 

■< 

s 9 


802, 80'* 

40 A 41 Viet c 2 

(Ticnsnry Hills Ar t, 1877), a 10 


731, 782 

o 9 

(J min atuie Ait, 1877) • 

a 

51 

c 14 

(Evidence Act, 1877) „ 


403, 406, 407 


a 1 


407 

o 18 

(Settled Estates Act, 1877) 

a 

123, 126 


a 4 


• 125 


•B 10 • . 


. 125 


h 49 

a 

. 125 

c 21 

(Piison Act, 1877) 


. • 419 


a IS 


. 86 


a 24 

9 

. . 30b 


a 27 

a 

. * 823 


a. 28 . . 


323 


a 40 


410, 461 


s 48 


647 

c 42 

(fisheries (Oyster Crab and Lobsti r) At t, 1877) 80 

c 43 

t Tusticea* Clerks Act, 18^7) 


. 835 

c 46 

(Winter Assizes Act, 1877) 


/ 78 

c 69 

(Colonial Stock Act, 1877) 


4 7 r »5 


B 21 . 

a 

700, 755, 766 

c 60 

(Canal Boats Act, 1877)— 




a 1 


77 


a 2 


77 


a. 6 • 


. 77 


a 6 « • • 

• 

. 77 


B 10 

a 

. . 77 

c 66 

(Fislienea (Dynamite) Act, 1877) 


80 


a 2 


768, 765 

41 4c 42 Viet c 12 

(1 hreahing Machines Act, 1678) 


80 

c 29. 

(Monuments (Metropolis) Act, 1878) 

a a 

, 788 


a 4 

a a 

• 768, 788 

e 31 

(Bills of Sale Act, 1878), s 17 . 

• • 

. . 497 

c 83 * 

(Dentists Act, 1878), a. 3 * 

a • 

. . 79 


■ 4 » * • , » « 

» * 

•* • 79 



Ixzvi 


Table op 'Statutes. 


41 k 42 Yict c. S3 


42 k 43 Viet 


(Dtttista Act, 1878)— 

■ 13 

, (Freshwater Fisheries A&t, 1878) * , 

M et*? A J2 4 • 4 « 

1 ^ (Weights and M natures Act 187 8) ♦ » 

a 3*5 
8 82 . 

(Prison OfhceTS (Superannuation) Act, 1878) 
(Territorial Waters Jurisdiction Act, 1878) . 4 * 

■ 2 . 2 ! 

a 3 4 2 

8 7 # * • 

Clolcgraph Act, 1878), a 4 

(Highways and Locomotives (Amendment) Act, 1878) 

(Statute Law Revtitaon Act, 187^) • » • 

(Spring Assizes Act, 1879) • • 


m 

m 

17, 276 
203, 524 
276, 293 
276 


“Hr?!* 


olts Evidence Act, 1879)- 


a * ** * .387 

n 10 387 

(Ilabitii il Drunkards Act, 1879) » 77 

a 3 * .417 

a 6 418 

r 7 « >.% 418 

b 8 • » » ** } * 418 

a 9 . . • t 418 

a 10 t . 418 

h 11 418 

a 12 «• 418 

Sc 26 . 611 

(Onatoms and Inland Revonne Act, 1879), s 14 622, 623 

(Prosecution of Offences Act, 1879) 292,440 

B. 2 * # 292, 440 

s 6 .322 

s 7 * 833, 686 

(Salmon and Freshwater Fishery Act, 1879) . 80 

(Sale ol lood and Drugs Act, 1879) ' 78 

(Dangerous Performances Act, 1879) 77, 304, 816, 

406, 408, 418, 624, 626 

a 8 626 

(Petroleum Act, 1879; 79 

(StiTTiiu&iy Jurisdiction Act, 1879) 188, 268, 447 

a 10 . 239, 268, 423 

a 12 81, 269, 631 

a 13 . . 81, 269 

a 14 . . 81, 269 

a % . 260, 841, 545, 548, 654, 557, 568 

b 19 • . .85 

a 20 . 812 

(7) . 82 

b 25 81 

a 36 ... 314 

■ 37 Hk . • 308, 813 

a 38 . . . 30t, 807 

a 44 608 

a 49 . 268 

a 53 . 77 

Sched I . . 81,209 

(Prevention of Grime Act, 1879), a 2 • 411, 415 

(Civil Procedure 'Acta, Repeal Act, 1879) • • 285 

a 2 |gi 

a. s Iff 

(Parliamentary Election and Corrajlt^ J^uctlcea Act, 

(Judtaiter {Sheen) Act, 1^7 of . **’ *61 

a. 4 • . . • .69 

« K t . M 



mTabub ovj&rrtrris. 


42 K 43 Viet c 71 


43 & 




« 49. 


> * 


'■/ 


u 

85 

41 


44 & 45 Viet 


c. 45 

e 47 
c. xxviii 
o 12 
O. 41 


c 45 


r *\ 

57 

58 


tog 


^judicature (Officer*) Act/ 

• 6 A 

• 7 f 

■ V 

• 9(2) 

«. 

I 

\ |^HAjgement Aat, T880) 



• •# * 

v; 


9)~ 

*» 


PAG* 


1 

*v 


*■ 


(Spit j ta Act, 1 

(Wi: — ‘ - 


* 5 

3 k. 06 

1*»Z 


'1 


68 4 
27 
GO 
o#* 


(Wild Buri# rjttectSo* Act, 1880) 

(Bum! JjRra JEifoidment Act, tB80)- 
B 7 

a 8 . 

(CrfnunK Iaw Amcudment Act, isaS 

* *ir 

S 3 round Gama Act, 1680), s 6 
iivorpool Corporation Act, 1880), a 4 
^Custom* and inland RcTenue Act, 1881), a 
(Conveyancing Act, 1881) 

■ 2 . 

B 41 . . * • 

B 42 i * ■ • • *+j* • 

0* GO CO . 

f C9) . 

(Pedlars Act, 1881) 
b 2 

f Wild BlhU Protection Ai t, 1881) , 

(Regulation of the Forced Act, 1881), b 00 
(Army Act, 1881) 
hh 4 — G ♦ 


12 




8 12 
B 13 

■* 14 

8 15 
8 17 
8 18 

ff 10 

a 20 

8 21 . 

B 22 . 

b. 23 
a 24 

88 25—27 
u 28—29 
88 82—34 
88 85—40 

8w 41 


9 




• 44 


.1- 


Hjk — ix 


*‘. 7< <3 

* 




210 

8 *K 

219 

220 
220 


63. 220 
490 

: « 

. 479 
470 
M0, G08, 
GIG, CIO 
78 
. 174 

. 622 
126 
. 61 
126 
125 
M «1 
122fl2i 
t 9 
. 767 
I * 61 

78 

70, 104, 488 
102, 108 
102, 103, 406 
102, 103 
102, 103, 244 
102 
|D2 
!, 5)3 
102 
102 
102 
102 
102 
102 

102, 610 
102 

102, 510 
102 
102 
102 
102 
102 

• 102 
» 102 

103, 488 
102 

. 104 

:i3 

103 


♦ : V 


V 



Ixxviu 

Table of StaTotss, 







PAGE 

44 4c 45 > ict c. OS 

(Army Act, 1881)— * 



104 


ft. 49 . • . ■ 


. 101, 


a 60 (i) ; . 

• a 

• 

100 


ft 64 ( / a • 

% 

p 

808 


(Uj»,(6>, (7), (8), (9) . . 

aa*69, . 

ft *6 • • « 

* 

• 

■ 

9 

9 9 

9 9 

104 

271 

090 



• 

9 9 

690 



a 

m 

488 


s 110 


9 

488 


ft 111 . . . 



488 


ft 121 ... 


9 9 

767 


a) 

• 

9 

101 


(l) 00 <•) 

• 


104 


ft. 128 Cl) (l>) * 

m 


100 


(1) oo . . 



104 


■ 126(2) . * 



490 


b 142 . K 


• 

79 


■ ^ 



707 

488 


8 153 


ft 

465 


& 154 



809 


s 156 " 


486, 

487 


h 156 

301. 810, 811, 

518 


ft 157 



103 


ft 162 


103, 271 


(8) . . 



488 


'&) 

• 


103 


b 175 



103 


88 1 75—184 * 


ft 

102 


ft 182 



103 

c 59 

(Statute 1 aw Revision and Civil Procedure Act. 1881) 

122 

a GO 

(NnsspaiKjf Libel and Registration let, 1881) 


318 

818 


ft 4 ' 

318, 120, 

462 


8 6 * 


81, 

269, 

& i 

H 6 » 

ft 

• 

331 

o 62 

(Votormaiy Surgeons Aol 1881) 


• 

81 

c 61 

C&ntiul Cmmim) Court (Putmib) Ait. 1881) 


431 

328 


8 2 



88 


(2) 



284 


<5) 



575 

c 67 

(Peti oleum (Hawkers) Ac£ 1881) 



79 

# 08 

(Judicature Ac t, 1881) 

& 


ft 

61 

64 

04 


ft ,1 3 . . • 

a 

ft 

64 


8 15 


a 

91 


r 18 



89 


8 19 



65 


s 22 


ft 

70 

r 69 

(Fugitive ^Offenders Act, 1881) • • 

• 


SOS 


/ a 21 * 

a 

• ft 

287 


8 24 

• 

• ft 

811 

46 Jt 46 Viet c 9 

(Documentary Evidence Act, 1882) 

• 


393 


8 3 

• 


786 

c 19 

(Interments (felo de se) Act, 1882), s. 4 

• 

• ft 

693 

C 22 

(Boiler Explosions Act, 1882), • 6 

■ 

ft 

76 

6 36 

(Casual Poor 494» 1882), a 5 

(Corn Returns Act, 1882), a 17 • • 

(Bottled Land Act, 1882) . 

• 

• 

79 

c, 37 



77 

cusa 


. lamps 


ft. 46 * . • Mu • 

• 

ft 

61 


a. 48 . . . . i 

• 

• 

222 


ft. 59 4 6« . . k! • • 

ft. 60 . W 

* 4 - 

■ 

125 

k 

I 

• 

125 

*.41. 

ft. 46 

(Customs and Inland RevemiftftAct 1682), a 6 
(Bombay ©Ml bund Aft, 3882>b. 5 . • 

• 

• 

78 

68 





45 Ie 46 Viet c 48 


f 


* Cm 49 
C. 50 


e 51 


56 

61 


flu 75 


Tabu* Statutes 


bait 


PAQ* 


4 ? 

(Utrr* Forcaa Aot, 1882)— 

I# 26 * * •••»•• 76 

fli 27 » • • # ■ i 76 

(Militia Act, 1882), aa 49—44 76 * 

(Municipal Corporations Act, 188/) 65, 77, 84, 164, 156,4* 

162, 167, 20 2, 208, 808, 665, 746, 762 
«. 5 . . # T? 184 

a. 6 . . >867 

a* 7(1) . 130,198 

a. 17 , . 740 

•8 74 . 7<k 

a. 117 66§» 

a 158(1) . * 84 

a. 102 267 

a 165 , 207 

(1) . * % 64 

(2) » T 84 

13) . 84, 85 

a 166(1) . 64 

a *7 84 

a 108 84 

aa 175, 170 131, 188, 13!*, 14/, 14), 144, 111, 

140, 149, 160, 151, 16/, 153, 164, 166, l r >7, 158. 169 

160, 162, 108, 164, 166, 106, 167, 168, 169, 170, 172, 

173, 179, 181, 182, 183, 181, 186, 186, 187, 189, 190, 
191, 192, 193, 194, 196, 199 200, 201, 202, 204. 206, 
200, 207 209, 210, 211, 212, 213 


a 177 

a 178(1), (21 
(3). (4) 

s 180 
b 181 
fl. 182 

™ Oh (2) 

■ 188 
8 185 
a l?-6 
b 188 
# a 193 
8 194 
• a. 195 

f >2 3 
227 
b 281 
8 235 
a 248 

(«) .. . 
fl 250 pa 

Sched. VI 

(Government Anmiitien Act, 1882) — 
8 11 
fl. 12 

Electric Lighting Act, 1882), s 23 
(Billfl of Exchange Act, 1882) — 

■ 8 

u> 

fl 5 mm mm 

Or 18 (2) « 

• 73 • s • • a 


135, 168 
135 

. 136 

185 

182 

19 ' 

13 

130 183 193, 197, 199, 205, 200, 212 

4 131 

a v 13$ 

* 280, 287 
304 

. 77, 487 

« • 487 

. . 303 

a a a 807 

286 

740 

a 128 

135 
128 
286, 287 


i 


aP&Tc 


(Mamed Women'll Property Act, 1882) 

fl« 10 • • « • • 

B 12 ■ ♦ • m , 

fl 18 • m rn m m 

fl. 17 

(^plosive SabflUnon* Aet, 1888) / 

fl. 2 , 


* . 689 

. 680 

• 644 

. ll\ 729 

. 727 

729 
728 

. 727 

4 729 

727 

f>il 684 , 084 
126 

888 , 406 , 1 . 34 , 680 , 772 

838 . 4 u’> 634 , 680 , 772 

, a 126 

94 *, 606 

. . . 708 , 778 


46 ft 47 Viet. c. 8 



PAG1 


ixxx 


Table of Statutes 


46 A 47 Viet C 3 


e 18 

c 2> 


e 27 
c 29L 

c 31 

w 31 
c 38 


c 40 


€ 51 


c 52. 

b 


a. 55 

47 A 46 Vic* c. 6. 


(Explore Substances Act, 1863)— 


a J 

• • 

a 

• 

262, 277, 768, 

776 

■ *(i) 



a 


776, 

776 

s 5 

• . 

a 

• 


• • 

776 

a 6 (2) 

• • 

• 

a 


• • 

400 

s 7 

• 



a 

284, 

293 

r (2) . 

a 



a 


776 

f*) • 

a 





776 

(4) . 






776 

t 811) . 






774 

(Municipal Corporations Act, 1683) 



84, 129, 

216 

s 13 






128 

(Sea Fisheues Act, 1883) — 






a 9 


a 

a 



785 

a 17 

• 




a 

754 

jr mo 

*« 






754 

276 

(Metiopolitnn Board of Woiks (Money) Act, 1883), a 21 

782 

(Judicature (Funds etc ) Act* 1883) 




69 

B 2 






69 

(Payment of Wages m Public Houses Prevention Act, 


1883) 





a 

79 

(Cheap Trams Act, 1883) 

(Trial ot Lunatic Act, 3 883) — 

a 

a 



218 

a 2 





242, 

436 

(i) 






378 

(Statute Law Rt vision and Civil Piocedme Act, 

1883) 

121. 






188 

a. 3 . 

• • 


a 



138 

a 4 

• 



a 

a 

335 

8 5 

• • 





132 

8 G . 

. • 

a 




138 

H 7 

• 

• 




183 

a 8 






133 

(Conupt and Illegal Pin ticca Prevention Act, 1883) 

8®, 






29i, 

447 

B 10 

• • 

• 



a 


a 43 

• • 

a 



a 

iiK 

R 4 r > 

a 




a a 

293 

a 50 

m 




a • 

89 

a 51 

e 




a a 

295 

a 62 

• ■ %, 




• a 

373 

b 67 

• ■ 

a 



a a 

293 

- 59(1) (b) 

• 



a 


400 

S. (j0 






29 i 

(Bankruptcy Act, 1883) • 





293 

8 3 • 




a 

a 

51 

S 1G 

• a 

a 

a 

a 

• 

400 

s 17 

• • 

a 


a 

394, 

400 

00 


a 




399 

a 24 

a 

• 



a 

400 

> 27 

• • 



a 


400 

a 31 • • 

• a a 

a 


a 

a 

281 

b 90 

• a 

a 

a 


• a 

69 

B 93 

• a 


a 


a 

61 

a 94 

a a 


a 


a 61, 62 

s 95 

a 



• 

a 

66 

b 96 

a a a 


a 

a 

a a 

56 

a. 126 

• a a 

a 

a 

a 

• a 

126 

a. 139 

a a 

a 

a 

a 

• a 

59 

■ 146 

# a a 

a 

a 

a 


118 

• 188 

• • a 

a 

a 

■ 

a a 

331 

a. 165 

• • a 


• 

a 

a • 

331 

au 166 

a a 

a 

a 

• 

a a 

293 

Schcd 2 

a 

a 


a 

a 

56 

(Revenue Act, 1883), a 17 





727 

(Bankruptcy Appeals (County 

Courts) 

Act, 

1684\ 

5« 

a 2 

a 

a 

a 





Table or Statutes. 


lxxxi 


47 & 48 Vfot o 11 

c 18 
e 26 

c 39 

c 43 

c 44 
c 51 
c. 53 
c 61 


c 64 


c 70 


c 71 
c 74 
o 75 


c 70 

49 & 49 Viet c 51 
r o 69 


c 75 

49 k 50 Viet r 9 
c 14 
c 27 
c 38 
c 20 
o lxzz 


*0 k SI Viet c 21 


PAG* 

(Freshwater Fisheries 4ot, 1884) • • • 80 

s 3 ... 298, 804 

(Settled Land Act, 1884) 126 

(Fisheries (Oyster, Grab and Lobster) Amendment 


Act, 1884) 

(Na\ al Discipline Aot, 1884) 

s 2 

(Summary Jurisdiction Aot, 1884) 
s 9 

(Naval Pensions Act, 1884), s. 2 
(Prison Act, 1884) 

(Prosecution of Otleuoos Act, 1884) 
(Turiionture Act 1884) — 

I 8 i • • • • . 

s 7 «* 

B 1 § • i ^41 i 

s 13 

8 21 ^ 


80 

100 

97 

268 

807 

708 

419 

292 # 


s 24 

(f'linmin] Lunatics Act, 1884) — 
s 2(1) 

O) 

% 16 

(Municipal Elections (Corrupt and Illegal Puu tires) 
Ac1,1S84>- 

s 30 ^ 

s 35 * 

(Intestates Estates Act, 1881) 

(Public Health (Officers) Act), 1884, a 2 • 

(Canal Boats Act, 1884) — 
s 7 

s 8 • 

(Post Office (Protection) Act, 1844), s 11 . 

(Customs and Inland lie venue Act, 1885) — 

s 8 ■ • 

s 9 

(Criminal Law Amendment Act, 1885) 


64 

. -72 
236 
11, 131 
74 


133 

852 

352 

862 


400 

400 

110 

483 

77 

77 

702 


s 2 

,3 ( 


. 0 ), (4) 
( 1 ) 

( 3 ) 


0) 

<‘ 2 ) 


6 

7 

8 

9 

10 
11 
13 
37 
20 


. 78 

78 

315,^00, 408, 
418, 544, 020 
263, 380, 543 
. 542, 643 

263, 373, 614, 616 
614 
612, 014 
600, 614 

250, 330, 373, 423, 607, 012, 014, 015 
. . 237, 295, 830, 873 

. 259, 014, 010 

• . . 613,014 

# , 237, 642, 617 

237, 023 
1 648 

240, 295, 357, 611, 616 
. 310, 811, 543 

. 541 

76, 511 542 
831, 541, 643, 614, 515 
614 


(Prevention ofCmnes Amendment Art, 1885), s 2 606 

(Prison (Officers Superannuation) Act, 1886) . 419 

(Marriage Act, 1886), s 1 536 

(Guardianship of Infants Act, 1886) , • 126 

(Riot (Damages) Act, 1836), s 2 • 800 

(Salmon and Freshwater fishery Act, 1886) • 80 

(Liverpool Improvement Act, 1880>— 
s 29 . 174,176 

s 30 174 

f Water Companies (Regulation cf PdWers) Act, 1887) • 81 



Ixxxii 


Table of Statutes. 


50 A Cl Viot o. 28 


'f 

e 20 
C 40 

c r >3 

c bb 


e S3 


o 70 

o.71. 


61 fc 62 ViOt c 19 
« 23 

a. 25 


* AO* 

(M.rc tiAixlise Hark. Act, 1887) 70, 447, 660, 667, 668, 760 

a. 2 . 566, 680, 711, 7*0 

(d), (•), CO • w» 

(2) . . 235, 237, 567, 560, 760 

(3) . . 567, 568, 760 

(6) . . . 260. 667, 668 

e 8 . 667. 760 

(I) . 667 

■ 4 666 

• 5 666. 711 

a 6 560 

a 7 567 

b 8 .667 

» 10 (2) 667 

a 11 660 

a 12 . 310, 311, 660 

a 18 331, 568 

a 15 204, 669 

(2) 400 

a 14 (3) 234, 243, 569 

(Sulo oi Food and Drags Act, 1887) . 78 

(1 uk k Amendment Act, 1887) 79 

h 2 . • 568 

(t schnat (Procednre) A< t, 1887) — 

a 2 110 

a 3 C8) 111 

(ShenfTn Act, 1887) — 

s 6 (1) 300 


297, 300, 803, 474, 601, 507, 513 

6 76 


a 18 (2) 

(8) 

CO 

a 27 

h 29 

(2) (b) 

(3) 

(7) 

8 40 

n) 

CC.Mil Mines Regulation Act, 1887) 
a 32 

O) 

(2) 

(?) 

a 81 

S^ed IV 

CAppell .to Jurisdiction Act, 1887) . . 

Si a • 

■ 2 

8 5 • a • • • a 

(Coroners Act, 1887) — 

a 1 • a a 

■ * (2) 
a 5 (1) 

• 8 

S 17 a • a ■ » 

a 20 a • . • 

A 

(Inebriates Act, 1888), 8 4 

(Recorders, Magistrates aud Clerks of the Peace Act 
1888) 

(Railway aud Canal Traffic Act, 1888)— 

a 2 • • • 

a 3 a • a ■ • . 



51 li 62 Viet 


62 & 53 V let 


Table op Statutes 


lxxxiii 


e 25 


u 33 
c 4) 


43 


c 4*> 
c 64 


c 6* 
c 10 


c 12. 


e 14 
o. 18 


(Railway and Canal Traffic Act, 1888) — 

• 6 (6), (7) 

* 6 

a 8 • • » • 

a 9 • 

( 1 ) 

a. 10 • . • 

a 11 
n IT (2) 

(Hawkers Act, 1888) • 

s 6 . 

(Local Government At t, 1888) 


2(5) 

;r 


PAljE 

. 217 
. 218 
. 218 
. 218 
. 64 

. 218 
218 
£9, 64 
78 
. 302 
77i 86 
84 

647 
544 

87 

648 


a 

40 


706, 755, 750, 

757 


(3) 



268 

a 

41 



26b 

a 

42 


• 9 • 

88 


(13) 


• 

208 

a 

54 


* * • 

287 

8 

85 


• 

76 

a 

89 


• 

276 


0) • 

(2) • 

(V 

a 100 
s 119 

(County Courts Act, 1888) 
a 5 

e 7 

a 16 
e 28 

tt 61 

s 162 
a 168 
a 180 

(Qaihs Act, 1888) 

a 1 

(Law of Libel Amendment Act, 1888} - 
h 3 
a 4 
h 7 

a 8 , 

(Solicitors Act, 1888) 

(Commissioners for Oaths Aet 18 c 0) 

a 1 

< 2 ; 

a 6 

a 7 
a 8 
a 9 

a 11 

(Assizes Relief Act, 1880) — 

a 1 

a. 2 
a. 8 
a. 5 

(Town Police Clauses Act, 1889) 
(Indecent Advertisements Act, *889) 

a 3 

a 4 • . 

a 5 
a. 6 

(Weights end Measures Art, 1889) 
a 22 


88 

55 

£5, 266 
208 
302 
129 
10 

. 1 j 

. . 72 

496 

. 482 

• 401 

. 70 

736 
.m 
'102 

. 538 

538 
3J0 

trn <o°, r >n,5u* 

63 

2/3, 739 
. 491 

490 

491 
491 , 490 

789 
278, 284 
496 

2<>7, 200, 826 

827 
2t>7, 827 
268, 848 
80 
. 73 

. . 539 

. . 539 

. 639 

. SOS 

76, 81 
. 689 


e. 21 



lxxxiv 


Table of Statutes 


62 A 63 Viet 


e 30 


c 45 
c 47 


c 40 


c 52 


o r 7 
o 03 


c. 60 


(Bom (1 of Agricultuie Acl, 1880) — 
s 1 

Schedule 

(\ nctors Act, 1880) 

8 0 

(Palatine Court of Durhum Act, 1889) 
h 1 
8 2 
J 

4 

5 

6 
7 
<1 

10 
11 

(Aibitration Ait, 1889) 

8 3 
8 13 
8 14 

(Ofll< ial Scoiots Act, 1889) 

s 1 (1) 

(2 


81 


8 2(1) 

( 2 ) 

&) 

■ 3 

s 6 

0) 

U) 

( 3 ) 

« 7(1) 

Circulation of KuiIwavs Act, 1889) 
s 5 

(Intel pretation Act, 1889) — 

8 2 
s 3 

r n 

ai) 

s 27 
a. 34 
a 38 

(.Public Bodies Corrupt Pi net ires Act, 1889) — 
• 1 
a 2 
B» 4 
8 6 

■ 7 

(Lunacy Act, 1890) 

0 9 

8 10 > 

8 90 
8 91 
s 92 

8 94 • « i 

8 . 108 


0 111 


8 . 112 
B 118 
0. 114 
8 . 132 
B. 147 
B 148 


( 2 ) 

( 5 ) 

( 6 ) 


PAG* 

222 

222 

686 

686, 702 
126 
127 
127 

125 
127 
127 

126 
a20 
126 
126 
127 
126 

66 
66, 67 
66, 67 
278, 
289 480 
480 
480 

480 

481 
481 
481 

260, 481 
289 
278 
278 
481 
293 
302 
80, 302 

318 

295 

76 

312, 814 
320, 320 
286 
562 

484 

485 
. 203 

486 
485 

82 

86 

. 86 
06 
06 
06 
06 
04, 05 
96 
• 96 

06 
06 
95 
, 95 

06 
06 
. 730 
. 05 


68 A 54 Viet c 5 





Table of 3tai truss. 



Ixxxv 






riQR 

63* MV it c 

5 

(Lunacy Act, 1890)— 







a 160 . ■ . * 


• 

• 

96 



• 177 ... 


• 

■ 

86 



u 207—221 ... 


• 

. 

86 



a 208 ... 


• 

• 

86 



8 31 6 ...... 


* 

• 

79 



b 317 ... « 


. 

• 

79 



s 322 • . 


• 


79 



8 323 ... . . 


. 

70, 

611 



h 324 


• 

613. 

614 



s 325 ..... 

m 

• 

613. 614 



s. 326 

m 



79 



8 338 . . 



• 

95 



s 312 

. 



94 



Soheil III 

• 

• 

• 

86 

c. 

21 

(Inhmd Revenue Act, 1890)— 







i 7 

• 

. 


489 



8 10 




489 



s 12 



689, 

708 



a 1 1 (2) 



489 



s 17 



• 

745 

c 

23 

(Cli meet v of Lancaster Act, 1890) 

. 


• 

121 



8 3 

. 


• 

121 



8 5 




122 



S <1 

• 


* 

123 



s 7 

• 

. 

. 

123 

f 

27 

(Colonial Courts of AdimiAlty Act, 1890) — 







8 2 

. 

. 

• 

107 



8 t) . • 




28 

c 

35 

(Boiler l'xplosiona Act. 1890) 




76 

< 

17 

(Foreign Junsdiction Act, 1890) • 


. 

32, 

625 



H 6 

• 



275 

c 

41 

(Judicature Act, 1890) 

. 


. 

61 

c 

45 

(Police Act, 1890) — 







8 9 



• 

689 



m 25 



. 

308 



8 28 



. 

298 

c 

59 

(Public Health Acts Amc lulment Act, 1800), a 

51 

* 

79 

c 

70 

(Housing ol the Wot king Clast" s Act, 1890) — 






a 20 




126 



Scheri ule 




126 

c 

71 

(Uankiuptcy At t, 1890) — 







b 20 . 




3U 



« 27 



399, 

400 



w 



0*>7 

04 k 55 Viet c 

14 

(Judicature [ London Cauften) Art, 1891) 




61 

c 

15 

(Merchandise Marks Act,«1891j 

. 


417, 

566 



8. 1 




507 



8 2 




569 

c 

37 

(Salmon and Freshwater Fishery Act, 1891) 




80 

c 

38 

(Stamp Duties Management Act, 1891) — 







8 13 

. 



748 



CD 

. 



747 







747 



(3) 




747 



(4) 




747 



(5) 

• 



747 



W 

. 


• 

747 



(7) . . 

. 


• 

748 



(8) 




748 



W 

• 



748 



8 14 




747 



(®) ... • . 

• 


» 

746 



(b) . ... 


• 

• 

740 



8-15 . « ■ • . . 


• 

• 

747 



8 18 (1) . . . . ' . 


• 


747 



(2) 

• 

. 

• 

747 



.20 

• 

• 

« 

748 



lxxxvi 


Table of Statutes, 


4 k r»5 Viet c S3 


r 39 
c 63 


e. 66 


c 69 


e. 70 
c 76 

56 A 66 Viet c 4 


c 19 

c 23 

O >9 
o 32 


Lm 85 
c 43 


o BO 
o 59 
C.63 
e #4. 


66 3c 67 Viot e 21 
« 8 
e. 29 
•. 83 . 

• 17 . 


MBS 

(Stamp Dutu s Management Act, 1891) — 


• 21 . 748 

s 27 747 

(Stamp Act, 1891), a 14 (4) . 888 

(Judicature Act, 1891) . 51 

• 1 04 

8 4. 28 

(Lunacy A, t, 1891)— 

8 27 .96 

(1) 96 

(l’tniil Saivitudo Act, 1891) 740, 745, 782 


a. 1 . 409, 410, 458, 459, 464, 465, 466, 467, 473, 

480, 481, 490, 497, 505, 607, 510, 611, 612, 
613, 516, 617, 519, 520, 622, 526, 527, 682, 
539, 640, 692, 594, 506, 696, 597, 698, 600, 
601, 602, 60.1, 604, 610, 611, 616, 617, 618, 
619, 620, 621, 624, 627, 628, 637, 641, 643, 
C44, 045, 650, (.64, 055 656, 668, 659, 660, 
661, 663 604, 6t>5, 666, 668, 673, 674, 676, 
676, 677, 681, 001, 706 707, 708, 716, 719, 
720, 727, 7.11, 712, 7 11, 734, 737, 788, 739, 
741, 742, 743, 744, 745, 747, 749, 760, 761, 
762, 753, 760, 757, 758, 769, 760, 763, 767, 
770, 772, 773, 774, 776, 776, 777, 779, 781, 
784, 785, 786, 788, 789, 790, 791 


8 1 (2) . . 469 

a 2 . 303,306 

8 4 411,415 

H 8 616 

i 1 1 803 

(Maikots anil 5 airs (Weighing of Cattle) Aot, 1891), 
s 8 689 

(Public Health (London) Aot, 1891), s 97 . 810, 811 

(Hi I Ling and Loans (Infants) Aot, 1892; — 

8 1 .662 

8 2 77, 652 

• 8 652 

a 4 77, 552 

(Statute Law llcvision Act, 1892) 286, 662 

(* cneigu Marimba Act, 1892) 4 278 

H 16 278, 284, 636 

(Tech nit ul and Industrial Institution* Act, 1892), 
s 7 (2) 61 

(Clergy Discipline Act 1892) 29, 60, 86 

a 1 .430 

■ 4 (4) .. 29 

(Oolpui&l ‘Stock Aot, 1892) • ••••» 765 

(Alilitsi) Lauda Act, 1892) — 
a 14 804 

a 17 804 

(Salmon and breakwater Fishery Act, 1892) 80 

(Telegraph Aot, 1892} 218 

(Shop Iloura Act, 1892) 60 

(Witnesses (Public Inquiries) Protection Act, 1 892) — 
a 2 499 

s 8 • 499 

a. 4 . . . 499 

a 18 ... 499 

( Voluntary Conveyance Act, 1893) . 705 

C Prison ^ Officers Superannuation) Act, 1893) 419 

(Railway Regulation Aot, 1893), a. 1 . 218 

(Barbed Wire Act, 1893), a 8 .76 

(Liverpool Court of Passage Aot, 1893) • .174 

a 2 a 4 • • , * 174 

a. 6 175 

a. 6 174 

•7 • • ♦ • « • 176 

a I * * • * * • • 174 




Table or Statutes 


lxxxvii 




PAli Y 

54 & 67 Viet o 37. 

(Liverpool Court of Passage Art, 1S9J)— 




a. 9 . 

■ 

176 


a. 10 . 

• 

63, 175 

e 38 

(Conveyance of Minis Act, 1 893)— 



■ 1 

• 

. 218 


a. 4 

• 

218 

c 39 

(Industrial and Ptovnloiit Societies Vet, 18**3) • 

78 

o. 53 

(Trustee Act, 1893) 

• 

61, 123 


s 26 

• 

126 


a 28 . 


125 


a 46 


122, 126 

c 54 

(Statute Law Revision (No 2) Ait, 1893) 

733, 

743, 748, 
773 
295, 805 

o 61 

(Public Authorities Protection Act, 1893), n 

1 

o 66 

(Rules Publication Ait, 189 0 


73 

c. 71 

(Sale of Goods Act, 1S94) 

€ 

703 


e 21 (2) 

• 

686 


a 23 


087, 703 


a. 24 . 


437 


0) • 

(2) 

686, 

08 "i, 686 
638, 703 

c 73 

(Local Government Ait, 1S'*J) 


65 


a. 6 


. 647 


a 12(7) 


047 


a 21 

V 

. 84 


a 22 

. 

• 84 


e 25 • • . 

. 

. 648 


s 33 (1) 

. 

• 662 


a 46 (1) 

* 

. 430 


a r i2 (5) 


. 047 


s 89 . 

. 

. 481 


belied ale 


. 43 

57 * 58 Vut e 2 

(Behnng Sea Award Act, 18*14) — 




a 1 

* 

379 


(2) . 

. 

265, 561 


U) . . 


661 


(5) 


286 


Sched 1 • , 


279 661 


Sched 11 


285. 661 

o 15 

(Music end Dancing Licences (Mi* Meson) Art, 

7 C, U) M4 


■ 2 (5) 


544 


(12) • • 

• 

. 6B 

c 16 

(Judicature (Procedure) Aot, 1894) * 

. 

51 


• 1 (4) 

a 

69, 6 4 


(5) 


0 A 

c 19 

(Mei rhandise Mailci (Probations) Ait, lS04j 


4 1 7, 600 


8 1 • . 


669 

e 28 

(Notice of Accidents Art, 1894), s 1 . 

. 

• 76 

C 30 

(Finance Act, 1894 * a 14(2) , 


61 

c 41 

(Copyhold Act, 1804) 

(Uniforms Act, 1894) • • 


125 

c 45 


80 

C 46 

(Copjh >ld Act, 1894) — 




8* 82 • ... 


. 216 


a S3 


. 216 

c 47 

(Building Societies Act, 1894) — 




a. 12 


. 548 


mi. 21 — -23 . ... 


76 

C 61 

(Chimney Sweepers Aot, 1894), a. 1 , 


. 77 

€.64 

(Railway and Canal 1 raffle Act, 1891) — 




a 1 , . 


• 218 


* 4 . ... 


• 218 

€» 57 

(Diseases of Animals Act* 1894)— 




a. 23 « • • « • • i 

• 

. 77 


■ 43 • « • • 

• 

404 


, so. 51—54 . . . 

• 

7< 

6. 40. 

(Merchant Shipping Act, 1894) .* 275 285 

828 

501, 754 


a 5 


7A< 



Jxxxvui 


Table of Statutes, 


(Merchaut Shipping Act, 18 c »4) — 

PAG* 

9 

• 762 

10 

762 

b 14 

767 

H 16 

567, 668 

b 19 

• 752 

a 24 

762 

a 25 

. 762 

a 27 

762 

8 dl . 

. 762 

8 

• 762 

B J1 

75L 

8 4 ( » . 

• 762 

8 50 

7 j2, 754 

n 06 

752, 768 

8 72 

276 

8 /d 

661 

h 86 (1 ) 

. 657 

8 101 

754 

(0 

753 

(0 

754 

a 121 

753 

H 1 U) 

754 

8 130 (1j) 

753 


753 

W) 

753 

r 164 

753 

8 106 

67 

h 107 

57 

8 108 

57 

s 180 

, 753 

s 187 

278 

m 196 

67 

« 197 

57 

w 

704 

R 220 

">5S 

8 221 

658 

a 226 

658 

h 22 r > (f) 

790 

a 240 

291 

8 254 

70 

a 275 

107 

a 282 

754 

« 287 (8) 

JOS 

h >18 

107 

r 139 

76 

s.864 * 

707 

s >70 

558 

8 JSO 

291, 308 

b ^2 

558 

B 

. 558 

a 422 

559 

fi 424 

5«>9 

r 417 

561 

b 4 2 

561 

8 4 57 

550 

(^) 

560 

(*•) 

559, 560 

s. 459 

107 

' 4S0 (*). <6>, (10) 

108 

■ 407 

• 108 

• 468 

108 

« 470 (1), (2) 

. 108 

« 475 

• 69 

• 476 (1) 

107 

a 480 . 

108, 109 

a. 481 

. 108 

a 482 . 

. 109 



Table of Statutes. 


lxxxi? 


57 A 68 Viet c 60 


58 k 50 Via c 5 
c n 
c 16 
c 21 


c 24 
c 28 
c 39 

c 44 

SO k 60 Vic t < 21 
C. 25 


c. 26 

e 98 

c 86 
c 44 

c 46. 
c 52. 


c. 56. 


(Merchant Shippiug Act, 1894) — 

■ 483 
s. 484 

a. 487 Cl), C»), (3) 
a 502 — 504 


rAQifi 


a 512 
■ 513 
a 514 
a 518 
a, 519 
a 529 
a 635 
s 536 

as 544 — 566 
a 564 
a 671 
a 607 
a 634 
a 666 
067 (8) 
a 
a 


676 
680 

0 ) («0 
( 1 ) 00 

a 683 
a 684 

h 685 
a 686 
a 687 
a 689 
a 691 
a 695 (3) 

(4) 

a 697 
a 700 
a 722 

a 742 

a 745 rn . 

CO 

(Shop Hours Act, 1895) 

(I'tocuniontwY Evidence Ait, 1895> . 

(Finance Act, 1896) » . 

(St a Fisheries (North Pacific) Art 1895) - 
* 1 

(3) 

(Law of Diatreaa Amendment Aot, 1895), a 2 
( False Alarms of Fires Aot, 1895) 

(Summary Jurisdiction (Mafriod Women) Aot, 1895) 
a 11 

(Judicial Committee Amendment Act, 1895), a 1 
(Lnrrpool Court of PaHsage Act, 18**6) 
s. 4 

(Friendly Societies Art, 1896) 

a. 82 • mrn 

61 


. 109 
• 100 
. 107 
. 67 

. 640 
. 640 

• 640 
. 640 
. 640 

• 106 
, 641 

559 
67 
560, 754 

. 128 

. . 55 8 

. 561 

. 768 

. 660, 561 

. 763 

557, 558, 559, 560, 662, 754 

556 

557 

. 557 

. 278, 285, 661 

561 

275, 285, 501 
. 275, 284, 525, 557 

. 109, 657, 561 

887, 557, 501 
. 754 

. . 762, 753 

. . 560 
. . 661 

. 764 

. 275, 270, 291 

501 


(Collecting Societies and Industrial Insurance 
panics Act, 1896) 

(Judicial Trustees Act, 1896) 

» 2 

(Locomotives on Highways Act, 1696) « 

(Track Act, 1896) 

( Stannaries Court (Abolition) Act, 1896). a 1 
(Larceny Act, 1896) . , 278 

ft. 10) 

( 2 ) 

(8) 

CO _ 

(Wild Birds Protection Act, 1896) 


279 
80 
303 
66 

502 
602 
78 

77 

78 
59 
2 / 

174 
176 
78, 704 
400 
647 

Coin 

78 

72 

122 , 126 
78 

78, 066 
204 

.88, 877, 684 
288, 680, 681 

881 

081 

880, 681, 884 

• • 81 



xo Table or Statutes. 





PAQB 

09 A 00 Viet. 

o 67 

(Burglary Act, 1890) * • 

. 000 

00 A bl Viet 

c 1* 

(Julies Detention Aot, 1897) 

809 



H 1 

862, 809 


c r >2 

(Dangerous Performances Act, 1897) 77, 304, 

810,406 408. 




418, 624, 626 



s 1 

626 


c 60 

(Metropolis Water Act, 1897) 

218 


c 60 

(Chaff catting Machines (Accidents) Act, 1807). s 3 77 


c 65 

(Laud Transfer Act, 1897) 

61 


C CA X Ml 1 

(Cit> of London Sewers Act, 1897), a 6 

. 648 

01 A 02 Viol 

C 7 

(Bail Act, 1898). s 1 

323 


c 10 

(finance Act, 1898), e 8 . 

220 


G 29 

(Locomotives Act, 1898) 

78 


c 30 

(Criminal Evidence Act, 1808) 317, 347 

384, 397, 399, 




403, 405, 407 



1 . 817, 403, 406. 407. 491 



tl>) 

368, 407 



(O 

407, 536 



(d) 

401 407, 614 



1©) 

404 407 



U) 

882, 384 407 



(£) 

404 



00 

317, 402 



H " 

. 317, 367 



s 4 

614 



0) 

406, 407, 626 



(2) 

405 



g G 

404 



'1) 

404 



s 7 (2) 

. 408 


c 30 

(Vsgiuinv Act 1H08) 

. 81 


c 41 

(PiiHuu Act, 1898) 

. 441 



s l 

417 



* « (0 

. 410 



12) 

410 



(4 

822 



(5 

410 



s 10 . 

670 



s 11 

dll, 316 


i 46 

(Revenue Act, 1898), s 12 

. 746, 747 


o 48 

(Benefices Act, 1898) 

. 29 


c 40 

(Vnociration Act, 1898) 

81 


c 58 

(Libraries O deuces Act, 1898) 

78 


c 68 

(Marriage Act, 1898) • 

. 79, 535 



R 12 

636 


c 60 

(Inebriates Act, 1898) 

269, 664 



1 

417, 418, 664 




417, 664 



CD . . 

664 



<2) 

269 



4 

676 



11 

611,664 



18 

511,654 

03 A 63 Virt 

c 6 

(Judicature Aot, 1899), a. 1 

64 


i 14 

(London Government Ait, 1899) 

66, 65 



s 6 

. 648 


C. 21 

(Seats for Shop Assistants Act 1899) 

80 


6* .2 

(Summary Jurisdiction Act, 1899) 

. 268 



« 1 

81 



a. 2 , 

81, 269, 631 



S. 3 • m rn 

693 



Schedule 

269 


e.28. 

(Anchors and Cliam Gables Act, 1899), as. 18—16 690 


A 91. 

(Sale of Food^aud Drugs Act, 1899) 

78, BBS 



s. 26 

600 

St A 04 Viet 

uE. 

(War Loan Act, 1900), a. 4 (3) 

781. 782 


*13. 

(Commonwealth of Australia Constitution Act, 1900), 



Schedule . * • 

. 30, 31, 33 



Takls of Statutes. 


toi 


63 fc 44 Viet, e 83 
e 51 


c 52 

1 Edw 7, c 6 
c 10 


c 22 
c 27 

2 Mw 7, c 6 
c 3 


c 15 
c 17 

c 21 
c 28 


o 31. 

8 hdw 7,( 6 
c 14 
c 17 
c 18 
c SO 


c 38 


c 42 
c 45 

4 Edw 7 , c 4 
c 8 
C 15 


e. 19 
c 29 


PAHS 

(Wild Ammala in Captivity Prote< tion Act> 1900), a 8 11 

(Mone> -lenders Act, 1900) • 79 

a 4 . . 704 

(Naval Reserve Act, 1900) 99 

(Deni ae of the Crown Act, 1901) . 190, 191 

(Larceny Act, 1001) 640, 052, 653, 665, 656, 659, 

677, 686 

e. 1 300, 400, 638, 656, 658, 659, 

* 660, 661, 686 

(1) ... * 656 

(2) . 669 

a 2 390, 659 

(2) 680 

(Faotoiy and Workshop A< t, 1001) 77 

a 189 767 

(Intoxicating Liquors (Sale to Childion) Act, 1001) 76 236 

« 2 w 235, 237 


a? 


(W ild Birds Piotet turn Att, 1002) 

(Cremation Act, 1902) » 

a 8 

( 2 ) 

(3) 

1 Musical (Summary Pi oceedinga) Copy light Act, 1902) 
Midwives Act 1002) 

s 4 

(Shop Clubs Act, 1002) 

(Licensing Act, 1902) 
s 1 
s 5 

a 14(1) 

H id 
8 21 
e 29 

(Judicature Act, 1902} 
s 1 

(Naval Forces Ait, 1003), » 1 
(Borough Funds Act, 1908), e 6 
(Metropolitan Streets Act, 1903) 

(Pistols Act, 1903) 

(Motor Car Act, 1903) * 

s 1 

a 5 . 

a 9 
a 11 

(Poor Priaoneis Defence Act, 1903) . 

■ 1 * 

( 1 ) 

(County Courts Act, ltfOB) • 

a 3 • 

(Employment of Children Act, 1903) . 

(Wild Birds Protection Act, 1904) 

(Hall Marking of Foreign Plate Act, 1904), a 1 
(Prevention of Cruelty to Children Act, 1904) 


4 

12 

15 

27 


(Railways (Private Sidings) Act, 1904) 
(Licensing Act, 1904) — 
a 1 CO . . 

a. 3 . 

a 4 a a » • 

a 8 « . • 

a. 9 . • 

(Wireleas Telegraphy Act, 1904), a. 1 , 
(Weights and Measures Act, 1904) 
a 10 • 


81 
568 

78 
568 
651 

77 

79 
59 

80 
77, 78 

301, 658 

78 

% 

8 1 

a Hi 
61 

. 64 

99 
767 
804 
78 

78, 761 
606 
761 
606 

600, 761 
822, 445 
362 
. 818 
. 129 
131 

77 
81 

78 

77, 816, 
40 *, 404 
804 
401, 407 
815, 408, 490, 616 
295, 616 

a 218 

. 85 

. 86 
. 85 

. . 85 

566 
a 8 a 

a 81 

• a 767 


318, 


4k 24 
C. 28. 



icn 

5 Edw 7, 

< tdw 7, 


7 tdw 7, 


Table of Statutes* 




PAGE 

c 13 

(Aliens Act, 1905) • 

512 


i 1 

76 


ft. 8 

76, 436 


0) 

416 


(D(b) 

. 416 


1 2) 

. 512 


8 4 . 

. 76 


s 5 <1 . 

76 


» 7 

76, 612 

c 15 

(trade M irks Act, 1905) * 

748 


H 4 t 

566 


8 66 

743 

c 5 

(Seamen's and Soldiers’ False Characters Act, 1906) 79 


s 1 

711, 767 


8 2 

711 

c 14 

(Alkali Wotks Regulation Act, 190ti) — 


* 

8 8 

76 


H 15 

76 

* Hi 

(J UHtiros of the Peace At t, 1906) 

84 


H 2 

84 

< 27 

(1 ertiliseis and Feeding Stn Its Act, 1906) 

77 

c 32 

(1 Jogs Act, 1906) 

77, 81, 783 


a 4 

631 


8 7 

768 

c It 

(Prevention of Corruption Act, 1906) 

485, 710 


8 1 

76 


H 2(1) 

293 


( r ») 

710 

C.JIU 

(M usual Copyright Act, 1906) 

77 


(SI wet Helling Ait, 1906) 

90, 550 


a 1 

304, 519, 551 


|4) 

551 


H 2 

551 

< 4d 

(iloLoideis, Stipendiary Mngi&ti ites, and Clerks of the 


Peace Act, 1906) 

135 


s K-t) 

8i 

c 47 

(liudo Disputes Act, 1906) 

79 


B 1 

261, 263 


B 2 

263, 565 


H 5 

261 


s 4 

504 


0) 

564 


s 5 

261, 564 


s 16 

564 

c 43 

(Merchant Shipping Act, 1906) — 



a 2 * 

640 


ft. 28 (1) (b) 

557 


• (3) 

557 


HO) 

557 


(11) 

557 


e 30 

537 


a 36 

557 


s 4 J 

556 


s 49 

557 


a 57 

57 


s 69 

57 


s 70 • 

. 57 


fc 71 

57 


► 75 

107 

e 52. 

(Laud Tax Commissiuneis Act* 1006) 

219 


S3 

. 219 

c 53, 

(Notice of Accidents Act, 1906) 

76 

c 55 

(Public Trustee Act, 1906) 

• . 61 

c 6S 

(W orkmetPa Compenaation Act, 1906) 

490 


Sched II (4J 

63 

i. 17 

«( Probation of O (Tenders Act, 1907)— 



a* 1 (2) 

• 413, 425 



Table or Statutes. 


xoui 


7 Edw 7. O. M. 


, 29 


(Criminal Appeal Act, 1907) 

a. 1 (1) 

V 

« 

(6 

(«. 

(7) 

% 2 

a S 

a. 4 

(1) 

(2) 

(S) 

‘ * ( 2 ) 

.8 

ft 0 

• 7(1) 

8 8 

ft <• 

(») 

(b) 

(0 

W 

(«) 

■ 10 
« 11 0) 

(2) 

8 12 
s 18(1) 

(-0 

• 14(1) 

Cil 

(d) a 

(41 

(&) 

. ■ ™ 

(1) 

(2) 

( 3 ) 

(4) 

( 6 ) 

• 16 (1> 

(2) 

( 6 ) . 

8 17 
h 18 0) 

(2) 

(») 

ft. 19 • • 

ft. 20 

d) 

(2) 

(3) 

(4) 

ft. 21 
r 28 

(PaUut8 and DemgiiB Act, 1907) 
a. 8 

a. 24 

ft. 25 . 

ft. 20 


35 
. 89 


( 1 ) 


PAQB 

241, 418, 425,431, 
440, 448 

92 

92 

92 

92 

92 

22, 433 
10, 91 
98. 94 
7 432, 434 
, 856 

434, 485 
436 
485 
430 

* 430, 049 
173, 436 

* 480 
487 

4 17, 438 
„ 438 

489 

» 488 

4J9, 448 
489 
4 19, 448 
439, 448 
440 

19 440 

4*o 

440 

41 

448, 449 
433 
4 18, 444 
441, 444 

441 
441 

94 

441 

441 

442 
442 

4 10, 442 
442 
442 
442 
438, 443 
92, 98 
98 
93 

443, 444 
„ 91, 432 

. 10, 174 177, 433 

91, '<2, 443 

92 
93, 488 
91,485 
91 

122, 745 
580 

. a 00 

. . 60 

. a 60 

ltt 

79 

( a • • 748 



K01V 


Tabus of Statu res, 


7 Kdw 7, r 29 


c 63 
8 Kdw 7, < ! 

c 16 


e 28 
o 10 
c 41 


c 4* 


« 40 



rioi 

(Patents and Design* Act, 1907) — 

• 89(2) 

667 

■ BO 

. 79 

■ 91 

866 

■ 92 

60 

a 98 

566 

(Public Health Acte Amendment Act, 1907), • 

79 606 

(Prosecution of Offences Act, 1908) 

292 

(Costs in Criminal Cooes Act, 1908) 

446, 449 

o 1 318, 824, 323, 

329 y 445, 446 

(2) 

828, 445, 446 

(3) 

822, 445 

(4) 

446 

i 2 , 

446 

e 3 

818, 329, 446 

s 4 

337, 446 

(1) 

389, 446 

(2), (8), (4) 

446 

« b 828, 

329, 446, 446 

e 6 (1) 

447 

(2) 

333, 447 

(8), (<) 

447 

(6) 

329, 447, 443 

o 7 

329, 447 

a 8 

329 

o 9(1) 

329 

(2) 

829, 447 

(3) 

824, 329, 446 

(4) 

448 

( r >) 

446 

(0) 

. 449, 561 

s 10 

294 

(1) 

328 

(2) 

328 

(Agncultuial Holdings Act, 1908), s 13 

63 

(Old Ago Pensions Act, 1908), s 3 (3) 

554 

(Assizes and Quarter Sessions Act, 1908) — 

8 1 

73, 83 

C3) 

326 

8 2 

73 S3 

8 3 

83 

(Punishment of Imest Act, 1908) 

293, 618, 619 

8 1 

617, 618 

s 2 

618 

8 9 

618 

■ 4 

, 617 

O) 

• 618 

<*) 

618 

(8) 

618 

(4) 

619 

s 5 

619 

8 6 

293, 619 

(Criminal Appeal (Amendment) Act, 1908) — 

a 1(2) 

. 92 

s 2 

93 

(2) 

94 

(Post OflRie Act, 2908) 

77, 80, 684 

i 11 

762 

s 50 

644 

H 61 

645 

«* 62 

684 

s 56 

646 

e. 66 

488 

s 69 

697, 721 

(1) 

642 

•1 60 . . • 

746, 747 

e 61 

. 269 

e 63 (b) 

. . 539 


* ca 



Tabus of Statutes* 


mv 


8 Kdw 7, c 48. 


(Post Office Aet, 1908)— 
a 64 
a 65 
8 69 

8 72 

$ 

(3) 

8 73 
s 74 
r 89 

(Appellate Juilsdiction Act, 1908)- 

» im 

• 2 ( 1 ) 

(2) • 

8 3 • • 

8 5 t ( * 

8 6 

(Prevention ol Climes Aot, 1908) — 

a 1 

d) 

CO 


(41, (5), (0) 
Cl) 


• CD 
( 2 ) 

( 3 ) . » • 

8. 14 

8 15 

8 16 . 

Schedule 

(Public Meeting Art, 1908) 
8 1 

(Children Act, 1908) 


8 9 

8 * 10 . 
■ 11 
a. 12 


. 748 
748 
. 260 
284, 684 
. 288 
. 288 
288 
648, 684 
. 684 

438, 684 


. 419 
419 

419 
. 419 

4 420 

. 418 
. 420 

420 
420 
4"0 
420 

42 ' * 
4 •*> 
4?0 
420 
41 6, 416 
415, 416 
416 
416 
. 416 

415 
410, 434 

416 

417 
. 417 

417 
. 417 
417 
417 
416 
470 
297 

77, 78, 80, 815, 307, 404, 
407, 408, 420, 421, 
422 428, 626 
4 12 

412 
269,412 
836, 408, 412, 
418, 684 
684, 624, 626 
. 626 
* 872, 626 

626 
626 
* 626 
. 626 
986,408 



XCV1 

Table of Sta totes. 

FAQ* 

« Kdw 7, c. 67 

(Children Act, 1908) — 



• 17 • • • • 

. . 836, 408 


■ 19 • 

304 


s 21 

. 625 


a 22 

. . «25 


s 23 

. 625 


• 24 

810, 311 


tv 

. 311 


8 26 

418 


8 27 

406, 626 


ft 28 

328, 541, 626 


8 29 

328, 867, 
541, 626 


8 $0 

315 358, 408, 
490. 541, 626 


B 31 

541,626 


h 32 (4) 

626 


8 35 

331, 626 


ff 37 

e 626 


a 38 (2) 

624 


a 49 

. 269 


8 57 

421,615 


(1) 

422, 423 


s 68 (2) 

421, 422 


s 63 

. 319 


a 65 (a) 

422 


no 

. 422 


R 72 (1) 

. 301,306 


(2) 

306 


a 08 

424 


a 99 

424 


(1) 

424,437 


(2) 

424 


(4), (5) (6) 

424 


(6) Cb) 

. 437 


8 100 

. 421, 428 


8. 102 

. 423 


(D 

420, 422 


(3) 

420 


w 

420, 421, 422 


8 103 

376, 409, 420, 
421, 592 


h 104 

421, 711 


s 105 

421 


8 106 

421, 422, 424 


8 107 

421, 423, 424 


GO . 

423 


8 108' 

422 


a), (io), in) 

422 


H 112 

420, 422 


n 113 

422 


P 114 

362 


8 116 

. 9, 363 


120 

78 


8 123 (2) 

624 


8. 128 

268, 269 


8 181 

409, 420, 428 v 624 


8 134 (2) 

420 


(8) 

615 


Sehed I * 

403, 406, 408 


Sehed. 11 

269 


Sehed. Ill 

407, 408 f 423, 615 

* 69 . 

(Complies (Consolidation) Act, 1908) 

. 126, 756 


. . 756 , 757 


(1) 

• . 707 


• (2) .... 

. 707, 757 


• 131 (£) ... 

• 56 


(4) ... 

. • • 56 



Tabie of Statutes. xovii 


PA<1« 

8 Edw 7. o. 69. (Companies (OouaolidatiotO A< t, 1908) — 

s 182 . 61, *2 

b 168 • *>0 

a. 181 . 60 

a 216 .... 660 

a 217 ... ... 661 

S 2*24 . • 60 

A 276 »..*•, # 77 




COURTS, 


Part T INTRODUCTORY - 

Ski 1 Tin- Naiure of Cottrin 

Sub-sent 1 Definition 
Sub-sect 2 (Jlapsifu ulion - 


PAG* 

* 

8 

8 

9 


Sect 2 The Jurisdiction of Courts 

Sub- sect 1 In General 
Siib-w»< t 2 As to Subject-mat tor 
Sub-sect 3 As to Area 

Sect 3 (Jrfaiion of Courts - 


Id 

n 

14 

16 

17 


Part II THE HIGH COURT OF PARLIAMENT - 19 

Sfct 1 The Houbi- of Lords - 19 

Sub-sect 1 Constitution ------ 19 

Subvert 2 Jurisdiction ------ 19 

(1) Original Junsdict) on ----- 19 

(*0 Tnal of a Peer or Peeress foi Tienson etc 19 

(b; Im peach inenfc ----- ]0 

(r) Bills of Attainder ----- 20 

(d) Irish Divorce Bills ----- 20 

(f ) Claims to Peerages and Offices of Honour 20 

(f) Oontroveited Elections of Representative Peers 

of Scotland or Ireland - - - - 21 

(g) Contempt or Breach of Privileges of the House- 21 


(2) Appellate Jurisdiction - - - - - 22 

Sub-sect 2 Judges - - - -• - - - - 22 

Sub-sect 3 Officers 23 


Sect 2 The House of Commons ------ 24 

Sub sect 1 J unsdiction ------- 24 

Sub sect 2 Officers 25 


Part HI COURT OF THE LORD HIGH STEWARD - - 26 
Part IV THE JUDICIAL COMMITTEE OF THE PRIVY OOUN( l L 27 

"Sect l. Constitution . - 27 

Sect 2 Jurisdiction - -- -- -- -28 

Sub-Beet 1 How the Jurisdiction arises - - 28 

Sub-sect 2 Appeals in Admiralty Matters 28 

Sub-Beet 3 Appeals from Ecclesiastical Courts - - - 29 

Sub-sect 4 Jurisdiction as to Copyright - - - 20 


Sub-sect 5 Appeals from Courts outside the United Kingdom 30 
Sub-sect 6 J unsdiction as to Schemes for Endowed Schools 38 



s 


Courts 


Part IV TIIK JUDICIAL COMMITTEE OP THE PRIVY COUNCIL 


— continued PAGE 

Seci * Practice and Procedure ------ 33 

bub- sect 1 Ordinary Appeals ------ 33 

(\ ) Leave to Appeal ------ 33 

(11 ) Pieparation of Record ----- 35 

fm 1 Petition of Appeal ------ 37 

(iv j Withdrawal or Non-piosecution of Appeal - - 40 

(v ) Appear auce by Respondent 41 

(vi 1 Form of Document* - - - - - - 42 

(vn ) Lodging; Cases ------- 43 

(vmj The Healing - -- -- .- 44 

(ix j Costs - -- .- -- -4b 

(x ) Miscellaneous -------47 

Sub-seit 2 Ecclesiastic il and Mnntime Appeals 48 

Sect 4 Ohicfus 50 


PACT Y THE SUPREME COURT OF JUDICATURE - 51 

Srcn 1 C0N8HTLJ10N 51 

Si err 2 Um Majfsty’s Hion Court 01 Jusjipe 52 

bub-*c<t 1 Jurisdiction - - - 52 

) In General --------52 

(111 Onguial Juiibdiition ------ 64 

(\v ) iv no out of the Jurisdiction - - - 57 

(iv ) Appellate Junsdiction - - - - - 59 

Sub sect 2 Constitution 60 

Rub-sect 8 The ( huncen Division ----- 60 

Sub-sect 4 The King s 13< noli Division 61 

Sub-sect 5 The Pinnate, Divoico and Admnnlty Division - 62 

Sub-sect 6 The Judges - - -62 

Sixri * Ills Majlsty’s Court 01 ? Ai*iial - 62 

Sub soct 1 Jurisdiction* ------- 62 

Sub-sect 2 (>i gams it ion -------64 

Sub-sect 3 Judges ------.-64 

SFCT 4. RUIES AND PliOCEDFRF 65 

Sscn 6 OrriciRS and Central Omc* 66 

Sub-sect 1 Official Befciecs ------ 66 

Sub-sect 2 Examineis ------ 66 

Sub-soct 3 Masters of the Supreme Coui t - - - 66 

King’s Bench Division - 66 

Chancery Division ------ 67 

Taxing Office - -- -- --68 

Sub sect 1 Registrars of the Chanoery Division - 68 

Sub-sect 5 Central Office of the Supreme Corn t - 69 

Sub-Beet 6 Paymaster-General and Pay Office - - - 69 

Sub sect 7 District Registrars - 69 

Sub-sect 8 Officers of the Pi o bate, Divorce and Admiralt} 

Division - - 71 

Sub-aeot 9 The Official Solicitor ... - 71 

Sect 6 The Circuit Svstbm - 72 

bub sect 1 In General 72 

Sub sect 2 AsBizes 73 

Sub sect 8 . Officers - ... 73 

Part VI. COURTS OF CRIMINAL JURISDICTION ... 74 

Sbot. 1 Courts or Summary Jurisdiction .... 74 

Sub-sect. 1 Constitution - • • • 74 

Subject 2 Jurisdiction 76 



Courts, 


Part VI. COURTS OF CRIMINAL JURISDICTION — continued, page 


Sect 2 Quarter and General Sessions - - • - 82 

Sub sect 1 Constitution 8S 

(1) In Counties - --*---82 

(2) In Boroughs ----•.-•84 
Sub-sect 2 Jurisdiction ••-•.••85 

(1) Criminal -------85 

(2) Oml 85 

Sect 3 Special Sessions - -.--..86 

Sect 4 Courts of Gaol Deiiyeuy and 0*lr and Tu miner 87 
Sect 5 The Ceniral Criminal Court 87 

Sub sect 1 Constitution -------87 

Sub sect 2 Jurisdiction -------88 

Sub sect 3 Judges --------89 

Sub sect 4 Sittings --------89 

Sub sect 5 Officers --------89 

Si cri 6 Tuf Court of Tins Admiral of Enoi and - - - 90 

Sect 7 Special Commissions ------- 00 

Seci 8 The Court of Criminal Appeal - - - - 91 

Sub-sect 1 Uonstilution nnd Jurisdiction - - - - 91 

Sub sect 2 Judges and Sittings ----- 92 

Sub sect 3 Officers --------93 


Part VII COURTS HAVING JURISDICTION IN LUNACY 
Sect 1 In General ------- 

S*ot 2 The Lord Ohanomior 

Sect J Tiik Judge in Llnaoy ----- 
Slot 4 Tin Mam-era in Llnaov - 


94 

94 

95 
95 
08 


PvnrVILI COURTS MARTIAL t * 

Sect 1 Naval CouRrs-MARiiAL - 

Sub-sect 1 Constitution - 
Sub sect 2 Judge- Advocate of the Fleet - 
Sub sect 3 Jurisdiction - 
Sub sect 4 Procedure - 
Slot 2 Mil itary Courts-Martial - 
Sub Beet. 1 Constitution - 
Sub sect 2 Judge- Advocates - - * 

Sub sect 3 Jurisdiction - 
Sub sect 4 Piocedure - 

Sect 3 Courts-Martial under Martial Law 


97 

97 

97 

m 

98 
100 
100 
100 
101 
102 
101 

104 


Part IX MISCELLANEOUS MARITIME COURTS - 
Sect 1 Local Courts of Admiralty - 
Sect 2 Courts of the Vice Admirai s of the Coast - 
Sect 3 Slate Trade ------- 

Sect 4 Courts of Survey ------ 

Sect 5 Formal Investigation of Shipping Casualties 
Sect. 6 Naval Courts ------- 

Sub-sect. 1 Constitution ------ 

Sub sect 2 Jurisdiction - - - 


105 

105 

106 
100 
107 

107 

108 

108 

108 


Past X COURTS OF ESCHEAT 


110 



4 


Courts* 


PAGE 

Part XI FOREST COURTS Ill 

Sect 1 In General- - -- -- .- -111 

Bf( r 2 The Court of Attachments ----- 112 

Sirr 3 The Couki of Regard - 112 

Si- ci 4 The Couui of Swainmote ------ 113 

Skci 5 The Jusiioe Sfat - 114 

Sect 6 Judicial and oiher Officers of the Forlmb- - 114 

Paki XII COURT OF CHIVALRY lib 

Pari XE1I COURT OF CLAIMS 117 

SeOI 1 OoNSTIlUTION ALD JUKISDIl’l IOV - - - - - 117 

Srui 2 Procedure and Oiikeks ------ 117 

Pam XIV COURTS IIFLI) liY THE SHERIFF - - - - 118 

Si vi 1 In Genjual ----118 

6m 2 Inquisitions on Wurrs of Eiioti - 118 

Siui 3 IxQUiRii 8 as 10 Damages 119 

Skui 4 Couki to Asslss Uompenb i i ion under the Lvnds 

Clausfs Act, 181a 120 

Paki XV PAL VTINE COURTS 120 

Slci 1 Col hi 01 1I1E DlC'H* Chamutr OI L \ M Vs 1 Lit - - 120 

Sxn 2 C icanc huY Court of the County Pifatinf oi 

Lancasikr 120 

Sub-sect 1 Constitution ------- 120 

Sub sect 2 Juiindictiou and Appeils- - - - - 121 

Sub soot 3 Judges ------- - 12,1 

Sub-soct 4 Froceduio - - - - - - - 123 

Sub soot 5 Ottueis - > 124 

Sill 1 CllAM'l R\ ( OUKl 01 Ain < )l'Ml P VI W I NF OB DuiMIAM 124 
Sub hi it 1 (\»uVitiitioii ------- 124 

Sublet 2 Jurisdiction ------- 125 

Sub him t 3 Judges ------- 1 2fi 

Nib-^ecL I Prated mo - -- -- -127 

Sub soit a Otlioeis - - - - - - - -127 

Pari XVI COURTS OF THE GIHuUE PORTS - 127 

Slot 1 In G*n*j!m 127 

Sir 2 SAl \AQE COMMISHiOXFUS ------ 128 

Sllt 3 The, Courts of Shefway Rroaueuiiood and Guest- 

1 ING 129 

Part XVII BOKOUGH AND LOCAL COURTS OF RECORD - 129 

Sect 1 In General 129 

Sub sect 1 Jurisdiction ------- 129 

Sub sect. 2 Procedure and Power to make Rules * - 132 

Sub sect 3 Appeals ------- - 133 

Subseit 4 Judges -and Sittings - 134 

Sub sect 5 Junes - -- -- -- - 133 

Sub-sect 6, Officers and Fees ------ 133 

Sub- soot 7 Removal of Causes ------ 136 

Sect 2« Courts of Pie Pcttdre ------ 136 

Sect. 9* Court of the Clerk of the Markets - - 137 

Sect 4# Doubts of the Staple ------ 137 



dooms. 


Pabt XTEL BOROUGH AND LOCAL COURTS OP RECORD— 


continued 






TAOS 

6 Particular Courts 

- 

• 

- 

• 

186 

(1) Abingdon 

- 

• 

• 



188 

(2) Alston Modi 

• 

- 

- 



188 

(8) Andover 

. 

• • 

- 



139 

(4) Arundel 


- 

- 



139 

(5) Banbury 


- 

- 



139 

(6) Barmote Courts of High Peak 



- 

140 

(7) Barmote Courts of Woiksworth and its Libei he* 

141 

(8) Barnstaple 


- 


- 


141 

(9) Basingstoke 

- 



- 


142 

(10) Bath - 

- 


- 

- 


142 

(11) Beaumaris 

- 

- 




142 

(12) Beetles 


- 

- 

- 

- 

143 

(11) Bedford 


- 


- 


148 

(14) Berwick upon Tw<<d 



- 


143 

(16) Bcveilev 


- 


- 


143 

(16) Bcudley 

• 





114 

(17) Buloford 






144 

(18) Binninglinm 



- 



144 

(10) Bland ford lunum 



- 


145 

(20) Bodmin 




- 


145 

(21) Boston 

- 

- 




116 

(22) Brecon 




- 


146 

(24) Budgnorth 


- 




116 

(24) Bridgwater 

- 


- 



146 

(2"i) Bndport 



- 

- 


147 

(26) Bristol 






147 

(27) Buckingham 

- 




149 

( *h) Bury bt * dmuiulH 





140 

'29; Cambridge Liiimum*) 





149 

( 30 ) Cambridge - 






160 

(81) Canterbury 

* 



- 


160 

(42) Cardiff 

- 


- 

- 


161 

(33) Carlisle 

. 


• 



151 

(34) Ciirmirthcn 

• 





152 

(33) Chcsttr 




- 


152 

(4b) Chichester 





- 

153 

(17) Chipping Nor Lon 

- 

- 



1M 

(18) Chipping WWcornljt or 

High \V > combo 



154 

(30) Olithcroe 






154 

(40) Colchester 






155 

(11) Congleton 



- 



155 

(42) Conway 


- 


- 


150 

(43) Coventry 



• 

- 


166 

(44) Dartmouth 



• 



156 

(4*5) Daventry 






167 

(46) Deal - 



• 

- 


107 

(47) Denbigh 



- 



167 

(48) Dtiby 


- 




l r >7 

(49) Ik vires 

- 

- 

- 



158 

(50) Doncaster 



- 



158 

(61) Dorchester 

- 

. 




159 

(62) Dover 


- 




r*9 

(63) Droitwich 


. 




1«.0 

(64) > veshani 



• 



100 

(66) Exeter 


. 




100 

(66) Bje - 


. 




101 

(67) Falmouth 






161 

(68) Favushim 


- 




181 

(59) Folkeat ,ne 

- 





162 

(60) Gloucester 

- 





162 

(61) Godmanchester - 





163 

(62) Grantham 

- 

• 




163 

(63) Gravesend 

• 

• • 




108 

(64) Great Gnmsbv 

• - 


• • 


168 

(65) Great Yarmouth - 

* 

• 

« 


164 

'66) Guildford 

» • 

- 

9 

♦ 


166 



Courts. 


Fart XVII B0110 (JGH AND LOCAL COURTS OF RECORD— 
continued 


fiEOT o PARTICULAR CoUTtrS — CUtlUmud PAOB 

(67) Hartlepool - 165 

(68) Harwich ... - ... 165 

(69) Hastings - - - - - 166 

(70) Havoi fold west - - - 166 

(71) Hedon - - - - 167 

(72) He lston - - - - 167 

(73) Hwofird - - - 167 

(74) Hertford • - - 168 

(75) Huntingdon • - 168 

(76) Hyt he - • 168 

(77) Ipswich - - 169 

(78) Kingston upon Hall • 169 

(79) Ivmgston-on J bairns - - 170 

(80) Kirkb) m Kendal • 171 

(81) T auenstor - - 171 

(82) TanuLfston- • 171 

(83) Leicester - - 171 

(84) Leominster • * • 172 

(85) Lichfield • 172 

(86) Lunoln - 172 

(87) Lmkeard - • 173 

(83) Liverpool - 17> 

(89) Llandovery - - 176 

(90) London - 176 

(Ml) Ludlow - - 179 

(92) Lyme Rtgis • - 179 

(91) I ynn or King’s Lynn - - 179 

(94) Macclesfield ... - 180 

(95) Maidenhead - - - 160 

(96) Maidstone - - - 181 

(97) Maldon - - - 181 

(93) Muilboiough - - - 182 

(99) Monmouth - - - 182 

(100) Neath ... - 182 

(101) Newa-k • - 182 

(102) Newbury - - - * 183 

(103) Newcastle-under- Lj me - 183 

(104) Nt w castle upon I^ne ... 184 

(105) Newport (Isle of Wight) - - 184 

(106) Newpirt (Monmouth) - 185 

(107) Northampton - - - - 185 

(II) H) Norwich - - 185 

(109) Nottingham - - 186 

(110) Oswestry ... ... 187 

(III) Oxford University - 187 

(113) Oxford City 189 

(113) Pembroke - - 189 

(114) Penryn ... • 189 

(115) Penzance - - - • • 190 

(116) Peterborough • 190 

,(117) Plymouth ...••191 

(118) Pontefract ... ...••191 

(119) Toole 191 

(120) Portsmouth- - -192 

(121) Preston - 192 

(122) Ramsey (Huntingdonshire) 193 

(123) Reading 193 

(124) Retford (East) 193 

(125) Richmond (k oiks) 194 

(126) Rlpon - 194 

(127) Rochester - 194 

(123) Romsey 195 

(129) Ruthin 19ft 

(180) Bye 

(m) St Albans 196 

(iW St. Ives (Cornwall) 



Courts. ? 

Past XVII. BOBOUGH AND LOCAL COURTS OF RECORD— 
conhnwd 

Shot 3 Particular Ooutlts- continued. page 

(193) Saffron Walden > 196 

(194) Salford Hundred - 107 

(195) Salisbury - 199 

(196) Sandwich - - 900 

(137) Scarborough - 900 

(158) Shaftesbury - - 901 

(139) Shrewsbury - - 901 

(140) Southampton - - 901 

(141) South Molten - - 209 

(142) Southwark - 209 

<14H) South wold - • 203 

(114) Stafford - 209 

(145) Stamford • 208 

(146) Stannaries Court - 204 

(147) Stockport - - 204 

(148) Stratford on Avon . - 205 

(149) Sudbury - . 205 

(150) Swansea - - 205 

(161) Tam worth - - 206 

(152) Tenby - - 206 

(161) Tenterden - - 206 

(154) Tewkesbury - - 207 

(155) Thetford - - 207 

(156) Tiverton - - 207 

(157) Tornngton, Great 207 

(158) Totnes - - 208 

(159) lrnro - . 208 

(160) Wallingford - - 208 

(101) Walsall - 209 

(162) Warwick - - 209 

(161) Wells 209 

(164) Welshpool ... 210 

(165) Weil lock, Much - - 210 

(106) Wfjmouth - 210 

(167) Wigan - - 211 

(168) Winchester Cit\ - - 211 

(169) The Bishop’s Liberty of the Soke oL \\ mr hi -.icr 212 

(170) Windsor , - 212 

(171) Worcester 212 

(172) York - .... 213 


Part XVm HUNDRED \ND MANORIAL COURTS- - 214 

Sect 1 Hundred Courts - 214 

Sect 2 Manorial Courts - 216 

Sub sect 1 In General - - - 216 

Sub sect 2 The Court Leet - - 215 

Sub seel 3 The Court Baron - * 216 

Sub sect 4 The Customary Court - '10 

Sub sect 5 Courts of Ancient Demesne - 217 

Part XIX JUDICIAL COMMISSIONERS - - 217 

Sect 1 The Railway and Canal Commission - 217 

Sub-sect 1 Constitution and Judges - - 217 

Sub-sect 2 Jurisdiction - - 218 

Sect 2 The Land Tax Commission - - 219 

Sect 3 Income Tax Commissioners - - 219 

Sect 4 Commissioners on Sewers ... - 220 

Sub-sect 1 Constitution - - - * 4 - 220 

Sub- sect 2 Jurisdiction - - 221 

Sect 5 Board of Agriculture and Fisheries - 292 



8 


Courts. 


For Archidtaconal OourU - See title Ecclesiastical Law 


Audteno* CVmrJ 0/ Forflr 
Board oj Trade Inquin?* 
Chanctry Oourt of York 
Children e Courte 


Cinque Porte Court of Admiralty - 

Cofonial Courts - - - 

Comptroller General of Patents 

Consistory Court - 

Consular Courts- - 

Coroners * Courts - 

County Courts - 

Court 0/ Arches - 

fWrJ 0/ Audience of Canterbury - 

C/>urf 0/ Gomnnftsa? tes 

Court of Faculties 

Ihocesan Courts - 

Ecchnastiral Courts - 

Ca* Examiners - 

Law Officers 

Lit arising Authorities - 
Loial Government Board Inquiries 
London Budding Aits, Tribunal of 
Apjjeal under - 
Mayor's Court , London 
Merchant Shipping Act, Courts 

under - 

Practice of the Supreme Court 
Prize Courts - - - - 

Bevt^mq Bamdtrs' Courts - 
Flair General's Court 


Ecclesiastical Law. 
Shipping and Navigation 
Ecclesiastical Law 
Criminal Law and Pro- 
cedure ; Infants and 
Children, Magistrates 
Admiralty 

Dependencies and Colonies 
Patents and Inventions 
Eoolesiabik vl Law 
Oonstituiioval Law 
Coroners 

Admiralty, County Courts 


Ecclfsiastical Law 


Metropolis 

Constitutional Law , 
Patents and Inventions 
Intoxicating Liquors 
Local Govjrnmfnt 

Metropoi is 

Mayor's Court, London 

Stuffing and Navigation 
Practice and Procedure 
Admiralty , Prize Law and 
Jurisdiction 
Elections 

Ecclesiastical Law 


Part I. — Introductory. 

Sect 1 — The Nature of Courts . 

Sub Sect 1 — Definition 

Meaning of 1 The toim u court ” (a) has (into alia) the original meaning 
•• oourt. " of tho King’s Palace, and has acquired the meaning of the place 

where justice is administered, and thence again the meaning of the 
poisons who exercise judicial functions under aufchoufcy derived 
either immediately or mediately from the King All tribunals, 
however, are not couits, in the sense m which the term is here 

(a) "Court (Curia) signifies the King’s palace, or mansion, and is more 
especially the place where justice is judicially administered ” (Jacob, Law Dic- 
tionary, sub voce Court) “ Court ost diversment prise, asoun soita p le rneaeon 
ou leBoy present ove son ordinary attendants , ot auxy le lieu ou justioe est 
judimahnent immstro ” " Oourt is diversely taken, sometimes for the house 
whore tike King remains with his ordinary retinue , and also the place where 

e itioe is judicially ministered (Tormes dels Lev, sub voce Oourt) “ Court, 
tan odhoet-om, ocrtom at an early date theFrenoh word appears to have 

been associ a ted with Latin curio, and hence apparently tho senes of senses under 
Inanohea IlX and IV , in which cuna is the regular medieval Latin equivalent 
• • . IH, an assembly held by the* sovereign . IV* a court of judicature, 
of law, or of administration 10 Applied to Parliament 11. An assembly 
of judges orotfcar personalegally appomed and acting as a tribunal to hear and 
determine oafr cause, civil, ecdesiaetical, military, or naval ” (New English 
Dictionary, V<pL II., pp 1090, 1091). 
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employed, namely, to denote such tribunals as exercise jurisdiction Bsc*. 1 . 
over persons by reason of the sanction of the law, and not merely The Haters 
by reason of voluntary submission to such jurisdiction. Thus, of Courts, 
arbitrators, committees of dubs, and the like, although they may 
be tribunals exercumg judicial functions, are not " courts ” m this 
seose of that term On the other hand, a tribunal may be a court 
in the strict sense of the term although the chief part of itB duties 
is not judicial Parliament is a court ItB duties as a whole are 
deliberative and legislative, the judicial duties are only partial. A 
court of investigation, like the coroner's court, is a couit The 
distinction appears to be not so much whether the pailtcular 
tribunal ie a court of justice, but whether it ib a court in law (6) 

Many bodies are not courts, although they have to decide questions, 
and m so doing have to act judicially, in the sense that the pro* 
ceedings must be conducted with fairness and impartiality, such as 
assessment committees, boards of guardians, the benchers of the 
InnB of Court when considering the conduct of one of their members, 
or the General Medical Council when considetmg questions affoctmg 
the position of a medical man(c) A meeting of a county council for 
granting music and dancing licences is not a court(d), noi are justicos 
at a licensing meeting sitting as a couit of summary juiiBdiotion(e) 

As a general principle, oil courts must be open to the public, Adminmiii of 
though the judge may for good and sufficient reason ordet that the the P uWla 
public, or a certain section of the public, aliall ho tempoianly 
excluded (/) 

Bub-Seci 2 — t'lcunfiraium 

2 Courts may be classified in sc veial ways Fust, they may be rhe King'* 
dividod into such as ate courts of the King and Biich as aie not The °° urU 
latter class includes the palatine courts^/), where the King has parted 

with the juia tegaha m the county palatine, corn Is baron (h) and the 
old shenffs’ county courts (i), all other couits ore the King’s courts 

3 Anothei manner of division ib into courts of record and Court* of 
couits not of recoid Whether a court is a court of record oi «*coid 
not depends on whcthei it has power to fine (j) and unpuson (h), 

( b ) See judgment of FltV, J, J , m Itoyal Aquarium and Summer and If inter 
Garden Society v Fa rhnton, [1692] IQ. a 431, C A., %t pp 446, 447 For Pai La- 
ment, see that title , for coroner's ooui t, see title Oorokem, Vol VIII , p, 236 
(e) i bid , at p 447 The College of Physician*, however, in dealtng with 
eases of mala praxis is a court of recoid (14 & 16 Hen 8, o 6 (152.1) ) 

(d) Royal Aquarium and Summer and Winter Garden Society e Parkin non, tujn-u 
M Boulter t Kent Justice*, [1897] A 0 656 

(/) E y , under the Children Act, 1908 (8 Edw 7, o 67), s 114 A court him 
inherent jurisdiction to order any ease to be heard in earner# (2) v D , [1903] 

P 144, see also Andrew v Batbum (1874), 9 Oh App 622, Metlvr v Thompmn 
(1886), 31 Ch D 65, Baduche Antltn and Soda I'abrtk v Levxnetein (18S2;, 21 
Uh. JO. 166, Be Marixndale, [1894] 3 Oh. 193, per North, J , at p 200 
M Beep 120, post. 

(a) Seep 216, poet 

(*) Bee note (t), p 118, poet 

{j) “ La est un difference perenter Ameroiaihta and Fines For Finos eont 
PuniahAts certain, qua creeceront expresmeut at ascun statute ft A merwawt* 

Sent tide qua eont arbitfeblenit impose p las Affeerors " •* Then 1 * j difference 
between Amawaaments end Fines For Fines are Punishments coitaua, which 
grew satpreesly bom some statutes, and Amerciaments an such which are 
arbitrarily imposed bv the Affeerors ” (Tames da la Lay, tab vote Amercement). 

(t) That is, to imprison by way of punishment and not merely tor safe custody. 
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Beot l whether for contempt of itself or for other substantive offenees (0 
The Nature Courts of record are such as have been expressly made so by 
of Courts, statute (m), or by implication of a statute, that is by having statu- 
tory power to fine and imprison, and courts of record at common 
law These latter are such civil courts as have power to bear 
and determine, according to the course of the common law, 
actions in which the debt, damages or value of the property 
claimed is foity shillings or above, and such criminal courts 
Court* not «f tts have powei to fine or imprison Courts not of record are 
record. those civil couits in which the proceedings are not according to 
the course of common law (except such as have been made courts 
of record by statute) All courts of record, with the exception of 
the con its of the counties palatine, are courtB of the King, even 
though a subject or corporation has the benefit of the court, as in 
the case of borough and city courts of record (n) The pioceedings 
of a court of i ecord preserved in its archives are called records, and 
ate conclusive evidence of that which is recorded therein (o) 

(l) boo Groenrelt v Durwell (1G99), 1 Ld Ravm 454 

(wi) The following courts have been made courts of recoid by statute The 
High Couit of J ustico, by the Judicatuie Act, 1873 (36 & 37 Viet c 66), a. 16 , 
the Couit of Appeal, % bid , s 18 , the Court of Criminal Appeal, by the Criminal 
Appeal Aot, 1907 (7 Edw 7, c 23), s 1 (7) , the Court of Record for the 
IJ uiulied of Salford, by the Salford Hundred Court of Record Act, 1668 (31 & 
32 Viet c c\xx ), s 4 , the Count} Couits, by the County Courts Act, 1888 
(31 & 6‘2 Yict c 43), s 5 

(n) Another distinction which has been drawn between courts of reoord and 
couits not of rocoid is that in the former case a writ of error lay, and m the 
lattoi tho moceodmg was by way of writ of false judgment Proceedings in 
erior have been expreftsi} abolished, m tho case of criminal proceedings by tho 
Ci uuiiml Appeal Act, 1907 (7 Edw 7, c. 23), r 20 (1), and m the case of cml 
pro< codings in tho High Couit of Justice bj JL S 0, 1873, Old 38, r 1 (This 
lulo is now lepeulod, but the abolition of proceedings m error remains in force) 
Thus mlo was not oxpicssh tuude to apply to inferior courts of record, but the 
eHoctof It Wavrhv Itrulcr's 'Icftytaph Co (1876), 1 Ex D 408, C A ,is that the 
piomluiebv onoi is pupoisoded by an appeal to a divisional court of the Sing’s 
Pencil Division As, however, such appeals aie limited to cases in which error 
would ha\e lam, the distinction, if accurato, may still have practical importance 
It may ho obsmved that although the writ of false judgment has never been 
abolished by statute, it has become obsolete, as has also the wnt of recorder* 
fm tas loquelam 

The distinction, however, only appears to be accurate m the case of eivil 
couits, tor in the case of couits having criminal jurisdiction the criterion 
appiuri* to be that courts having power to fine and imprison are courts of 
recoid, although the proceedings be not according to common law, and 
consequently the proceedings could not be challenged by wnt of error, but only 
by certun ih , see Groenidtr Bur well (1699), 1 Ld Rajhi 464 “Where there 
is a junsdirtion erected de novo with power to fine and imprison, it is a court 
of reoord for courts of reoord only can tine ” (ibid , p 467) “ He [Holt, 0 J ] 

compared it to convictions before justices of the peaoe out of sessions, upon 
whim. though error does not lie, yet a certiorate lies ” (i bid , p 469). In thi* 
case the court in question was that of the censors of the College of Physicians, 
who had, under the statute 1 Mar teas 2, a 9 (1663), power to fine and 
impneon ; but see Miller v Scare (1776), 2 Wm HI 1141 , Payne v Wright 
(1892), 61 L J {H a) 114,0 A 

(o) “ Reoord est t xL Escnpt en Parchment, on sent enroll Pleas de Terre, ou 
Common Pleas, Faits, ou Criminal Proceedings en ascun Court de Record ; 
met en Courts nient de Reoord come Admiraltie, Courts Christian, Courts 
Baron &a lour Registne de Procedure ne sont proprement dits Records Met 
Courts de Ijoffteign p Grant dl Roy sont Courts aeP 'td ” “ Reoord is a 
Writing or Parchment, wherein are enrolled Pleas'*' or Common Pleas, 
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4 A third manner of division is into supeuor and inferior 
com ts. The Superior Couits are the House of Louis, the Judicial 
Committee of the Privy Council, the 8upreme Couit of Judicature, 
the Court of Criminal Appeal, and the Courts of Chancery of the 
Counties Palatine of Lancaster and Durham, and are all courts of 
record All other courts are inferior courts, whether they are 
courts of record or not 

5 The origin of the inferior couitB, of which there aro many 
varieties, may be traced back to the principle that justice Bliould be 
taken to every man’s door by constituting ub many oourtB as there 
weie manors in the Kingdom They were primarily the couit 
baron (p), which was incident to every manor, the hundied 
court ( 2 ), which was only a laiger and more extended court baron, 
and the common law county courts, now piactically extinct To 
these weie added numerous borough and othei local couits ( 1 ), a 
variety of couits held by special officers for special purposes (s), and 
the modem county courts (f) They derived their general title of 
inferior courts because they were and are, m the gieat majonty of 
cases, subject to the control and supervision of the Court of King’s 
Bench or King’s Bench Division as a superior court A part of 
the original inherent jurisdiction of the Couit of King’s Bench was 
to examine and correct all errors committed by the inferior courts, 
whetliei in matter of law or m exceeding the junsdiction that had 
been confeued upon them (a) 

6 The jurisdiction of an inferior court is defined by its constitu- 
tion, which is either by charter from the King, Agt of Parliament, 
or proscription, as amended or extended by any subsequent grant 
or legislation, or by ordei in council made under the provisions of 
the Judicature Acts, 1878 and 1884(b) Such jurisdiction is 
generally limited to matteis between residents in a .'ortam locality, 
01 to causes of action arising within prescribed metes and bounds, or 
to actions w here the amount claimed is under a certain specified limit. 

7 It is m connection with jurisdiction that we find the chief 
distinctions between superior and inferior courts. The junsdiction 
of the superior courta extends in civil cases over the wholo of England 
and Wales and the town of Bei wick-on-Tweed, and over the foreshore 
to low- water mark (c), though m certain circumstances the jurisdic- 
tion may be more exteusive, and the couits may take cognisance of 
pcisonal actions in respect of contracts or torts though the cause of 

Leeds, or Criminal Proceedings in any Court of Becord But m Couits not el 
Be> ord as Admiralty, Courts Christian, Courts Barou &c , their Registry of Pro 
ceedinge are not properly called Records But Courts of Law held by the Kin t, a 
Grant axe Courts of Record ” (Tenues de la Ley, tub voce Becord) , see also Jai ebs, 
Law Dictionary, tub vote Record. Records aro no longer kept on parchment 
Ip) Seep 216, post, and title Copyholds, Vol VIII., p. 10. 

@ Seep 214, post 
(r) See p 129, post 

««) Eg , the Sheriffs’ Courta (see p 116, post!, the Courts of the Commissioners 
of Sewers (see p 220, post), and the various Ecclesiastical Courts, for which see 

titts EooLBBiAsnoAL Law, 

(t) See title County Counts, VoL VAIL, p. 410 • 

(f) 4 Oo Inst 71. Ab to jurisdiction, see p. 13, east. 
m 66437 Yict 066,88 88— 01, 47 446 Viet. C 61, s. 18, and seep. lil,po4 
(<) 1 Cutty's ArchboM’s Practice, 14th ad., p 4. 
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action may have arisen abroad or the parties be foreigners (d) An 
agreement which purports to altogether oust the jurisdiction of the 
courts is toid, though parties may agree to postpone the enforce- 
ment of a claim by action in the courts until their differences have 
been settled in some other way («) 

Pnmd facte, no matter is deemed to be beyond the jurisdiction of 
a superior court unless it is expressly shown to be so, while 
nothing is within the jurisdiction of an inferior court unless it is 
expressly shown on the face of the proceedings that the particular 
matter is within the cognisance of the particular court (/) An 
objection to the jurisdiction of one of the superior courts of general 
jurisdiction must show what other court has jurisdiction, bo as to 
make it dear that the exercise by the superior couit of its general 
jurisdiction is unnecessary (q) The King's Bench, for example, is 
a court of universal jurisdiction and supoi intendency in certain 
classes of actions, and cannot be deprived of its ascondency by 
showing that some other court could have entertained the pai- 
ticular at tion In an inferior coui t, other than a county com t, unless 
the proceedings show on their face that the cause of action arose 
within its ] misthc t ion, the action cannot be maintained (ft), and 
even in inferior courtB with a local limit of junsdiction it must 
appoai that Bucb limit is not being exceoded (i) 

Anothei distinction is that while the judgment of a Bupenoi 
couit umeveiBed is conclusive( ?) as to all relevant matters thoieby 
decided, the judgment of an inferior couit involving a quosiiou of 
juiibdiction is not final (k ) , and another is that a plaintiff is liable 
to an action for executing the process of an inferior court in a 
mattei boy ond its jurisdiction, and cannot justify under such pi ocean, 
whether ho knows of the defect or not, and that the judge and 
of&oeis of such a emut ate liable to an action if they knew of the 
defect of jurisdiction (/) 


(cl) See title CoNFuerr o* Laws, Vol VI , p 177, aud as to service out of 
the jurisdiction, see p 67, pout, and title Praci ice anti Procedure For the 
cnininnl jurisdiction, see p 66, post 

(«*) Scott v Avery (1856), 3 11 L. Gas 811 , Horton v Saver (1869), 4 
II, k N 643, 649, Scett v Liverpool Corporation (1898), J Do Cl ft J <131, 
Draumtein v Acctdm tal Death Insurance Co (18(>1), 1 B ft S 782, and see titles 
Am ion, Vol 1, p 22 , ARBURAnoN, Vol I ,jt 445 , and other Cases there cited 
l / ) Pick nek v Dell (1667), 1 Wins Sauna 78, Sptnrter y la Cloche, [1902] 
A 0 446 

(y) Musty n v Fabngas (1770), Oowp 172 , 1 Smith, L C , 11th ed , 604 , Derby 
(JCsrf) v Athol [Duke] (1749), 1 Yes Sen 202, Areot [Nabob] y Last Indus Co 
(1791), 1 Bro 0 O 291 , London Corporation y Cor (1867), LkSUL 230. per 
Wiuri J , atp 2b0 , It r Johnson (1805) 6 East, 683 , and see title Puuduco 
(A) Had y Pope (1884), 1 Or M ft B 302, Kempy Clark (1847), 12 Q A 
647 f Cwri y M'Pherson (1846), 8 Q. B 10 JO , Wadoeh ▼ Cooper 11764), 2 Wila 
16 ; Trevor v PTofl (1786), 1 Term Bep 161 As to the jurisdiction of county 
oourts, see that title, VoL Fill p 428 

ft) DoyUevn v Matthews (1792), 4 Term Bep 501 
Its 80s title JvHOUNTS AWD OfiBKRa 

(k) for Wiiies, J , in LotuiLm Corporation r Cub (1807), L R2H L 23$, 

at i> 262a 

(0 Moravia y Eloper (1737)* Willes, 30; CarraH y Mority (1841), 1 i B 
18, Amirem v Marru (1841), 1 Q. B 3, Houldm y Smith (1850), 14 Q B 
841 ; par WlLLBS, J m London Corporation ▼ (V, tupra, at p 264 , see, aa to 
eounty courts, that title, Vol Till ] p 496. 
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* Th« jurisdiction of an inferior court is not lost by mere non- 
user (m). 

8 If a court exceeds its jurisdiction the aggrieved party, or 
even a stranger, may apply to the King’s Bench Division to 
exercise its ancient nght of either prohibiting the judge of the 
infenoi coart from proceeding farther in the matter, or, it judg- 
ment has been given, of bringing up the record by rertmari in 
order that it may be quashed ( n ) 

9. At common law proceedings in error lay from any inferior 
ooart of record of civil jurisdiction to the King’s Bench or Common 
l'leas, and now m all cases where the pi ocedure by way of appeal 
from such a court is not regulated by some special statute sn 
appeal can be brought to the King's Bench Division by notice of 
motion (o) 

Stci 2 — The Jurudu tton of Coui to 


Bub Ssct 1 —In Gmruil 

* 

10 By jurisdiction (p) is meant the authonty which a court has 
to decido matters that me litigated before it or to take cognisance 
of matters presented m a formal way for its decision The limits of 
this authority are imposed by the statute, charter, or commission 
under which the court is constituted (q), and may be extended or 
lestncted by the like means If no leetuction or limit is imposed 
the jurisdiction is said to bo unlimited , a limitation may be either 
as to the kind and natuie of the actions and matters of which the 
particulai court has cognisance (r), or as to the aroa over which 
the jurisdiction shall extend (g), or may partake of both theses 
characteristics 9 

U Where by reason of any such limitation a eouit is without 
jurisdiction to entei tam any particular action r matter, neith er 
acquiescence nor the express consent of the parties can oonf< Jr J ur,H ' 
diction upon the court (t), nor can consent give a court ju< U8( hotioti 


(m) A ~Q of Ids of Man v CoilIcij (1869), 12 Moo P 
Havcrmg-utU-Bvwcr (1822), 6 B ft Ala 691 JBut an to lot 
frankpledge, see p 216, post , and title Copyholds, Volt Vll 

(n) Tor these proceedings, see title Grown Practice 
arlmc v Shuttlcvwrth, [1902] 1 K, B 721 , see It 8 Oi 


(J ^ ^ 

*01 frnmhiMO 

» n. ia. 


rd 69 r rr 10—17, 
voir de fair Justico 
iifcy which a man 
him M (Tonne* 


i p) Barlow ^ 

p) “ Jurisdiction cat un dignity q uu homo ud per un 
en causes de complaint fait d< vantluv " M J unsdiction is a 

hath by a power to do Justice in causes of complaint made L#—-* i 11 

de la Ley sub voce Jurisdiction) 1 4 There are three sorts of 
the first whereof is Tonere Placita which is the lowest, and 7 °™ er 

sue there or in the King’* Courts (t e, the High Court) , the* #J*k??S?JF nco 
of Pleas , and by this a right is rested m the 3x>rd of the 521 c 4 * 

and he is the only person who can take advantage of it, by elc • 

the thud sort is an Exempt Jurisdiction, os where the Khf B0 ®S B 

that the inhabitants shall be sued within then City and nJiL fl 
there is no Jurisdiction that can withstand a Certiorari (L 
Crosse y Smith ( 1703), 3 Salk- 79 , 80 f * ( J aoob's I aw Dtetaoner ' m vore Jurisdiction), 
(o) See p 17, poet, for the creation of courts. 

M See p 14, post 
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8wt X if a condition which goes to the jurisdiction has not been performed 
The or fulfilled (a) But where the conrt has jurisdiction over the 

JtoMleUon particular subject-matter of the action or the particular parties, 
of Courts aD d the only objection is whether, under the circumstances of the 
case, the court ought to exercise jurisdiction, the parties may 
agice to gwe jurisdiction in their particular case, or a defendant by 
appearing without protest or by taking any steps in the action may 
waive his light to object to the court taking cognisance of the 
proceedings (/i) No appearance or answer, however, can give a 
jui lsdiction to a limited court (c), nor can such a court give itself 
junsdiction by finding facts (d) Where a limited court takes upon 
itself to exercise a jurisdiction it does not possess, its decision 
amounts to nothing (e ) , jurisdiction must be acquit cd before the 
judgmont is given (/) * 

Prohibition 12 All lawful jurisdiction is derived from and must be traced to 
the royal authority (y) Any exercise of unauthorised jurisdiction is 
a usurpation of the royal prerogative, which is unwarranted by law 
and%iay be restrained by prohibition, which is, in Bhort, a process 
for preventing inferior courts from intermeddling with or executing 
anything beyond their jurisdiction^) In a prohibition for want 
of jurisdiction the only question is whether the court below has or 
haB ttot jurisdiction, and immediately the superior court ib satisfied 
that tho infeiior couit has exceeded its jurisdiction, the wut must 
issue, whether the application be made by a party or by a stranger, 
and that no matter what stage the pioceedmgs below have 
r reached ( h ) 

1 Sub-Sect 9 — At to Subject matter. 

Original Anil * n . 13 The jurisdiction of courts is eithci original or appellate, 
nm*±Tti ana viu either case may he unlimited or limited as to tho natuie 

n o ion o j tlAlo actions and mattei s of which the pai ticular court has 
cognifll* ance The Judicial Committee of the Privy Council appears 
to lie th~ e only couit in England which has junsdiction m every 
kind of action, as its appellate junsdiction is not only co-extensive 
as i egai ds^ claSBefl °* ac ^ I0nB ™th that of the House of Lords and 
that of the S, d\P remo Court of Judicature, but also includes jurisdic- 
tion m criminal 1 matters, and it is the ultimate Court of Appeal from 
all civil courts r pdroia which appeal does not lie to the Supreme Court 
of Judicature or 2*> «» House of Lords (») 


750, foster v uJp (1877), 3 Ex. D 1, C A , Re Aylmer, Ex parte 
BUthfathe m (lS&Tilukt 20 Q B D. 268, 262 , R v Shnpthtre County Court Judge 
(1887)7 20 CL B D 4. -2, 248 , Brtfuh Wagon Co y Cray, (1896) 1 Q B 36, C A. 

(a) S. v Ettex Jt ~ [10861 1 Q. B 38, 0 A See as to consent in connty 

courts, title Co f Coubts, VoL VIET , pp 435, 539, 580 

(b) Frv Moore (1889), 28 Q B D 393. C A. , Oulton r Eadcltffe 
(1874XLB 9G>a(1188 

(«) Creen y UutWe, r > rtA (1730), 1 Yes. Sen 462 

id) Eerie r ErrufataAon (lo69), 7 B. L Cm 617, 632. 

(«k A -O. v i/ot*an^»tt(kor<l) (1827), 3 Rom 416 

(/) Thmpton r Sht , fr 1 (1840). 3 1 Eq. B. 135 

{a) See per Willbs L, a London Corporation y Cox (1867), L&2HL 
439, at p 264 . W 

(A) Jbti ( at pp 27)61™ I 879, 280, 282. As to Prohibition generally, see title 
Gboww Pjuotiot an A in •» to pleading to the jurisdiction, see title PuLWiXO. 

W Stojt 88,jwit ptle, 
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In the ease of all other courts there is some limitation, be it 
greater or less, of the classes of actions or matters of which they 
have cognisance This subject of the extent of the jurisdiction of 
particular courts is dealt with under each particular oouit (k). 

14 When a court exceeds its jurisdiction by maintaining an 
action or mattci of which it has not cognisance by law, the Supreme 
Court has power to issue a wut of prohibition to res Li inn such 
excessive exercise of jurisdiction It appears that this juusdiction 
extends to cases m which the Judicial Committee of the Pi ivy 
Council exceeds its juusdiction (/) An excossive exeiuse of 
jurisdiction in the case of the Iligh Couit itself can be challenged 
by appeal to the Court of Appeal , and in the caho of the Couitfef 
Appeal, by appeal to the House of Lards The House of Lords, 
ho\mei, is the supreme tribunal, and ns such is the judge of the 
extent of its own juusdiction, and there is no means of questioning 
or challenging any exerciso of juusdiction on the part of that 
court. 

15 As regai ds proceedings m divorce and othei raalumnmal 
causes, the jurisdiction of the English couits depends, in fne case 
of'divoice, on the domicil of the parties (te , of the husband, as 
the wife’s domicil is that of the husband) being in England lfc the 
time of the commencement of the suit (m) In Buits for judicial 
sepai ation the rule as to domicil is relaxed m favom of the wife, by 
allowing her to sue when the matumomal residence is in England 
when proceedings are commenced ( n ) In nullity suits an English 
couit has jurisdiction, whatever the domicil or mati iruqpial residence 
may bo, provided that the marriage took plaeo in this country (<») 
In suits for restitution of conjugal rights it would seem that resi- 
dence by both paities at the time pioceedmgs are commenced is 
sufficient to givo jurisdictidn to the English c arts (p) 

16 As to testamentary matters, the English couits have 
jurisdiction if the deceased was domiciled m England at the 
date of his death (q), but not, as a general rule, if the deceased 

ft) See post, wustm 

\l) Exports Smyth (1835), 3 Ad & El 710 In this cane on an application 
to issue a writ of prohibition to the Judinal Committee, LlTTl EDALK, J , in 
delivering the judgment of the court, said “Whether thoy are right m so 
decreeing or not is a question of practice, not of junsdidfton The temporal 
courts cannot take notioe of the practice of the ecclesiasticoTbourts, or entertain 
a question whether, m any particular eaiwo admitted to be of ecclesiastical 
cognizance, the practice has been regular The only instances m which the 
temporal courts can interfere by way of prohibiting any particular proceeding 
in an ecclesiastical suit, are those in which something is done contrary to the 
general law of the land, or manifestly out of the jurisdiction of the court" 
{*btd , at p. 724) See title Chowh Practice 

Cm) See title Conflict of Laws, Vol VL, p 262 

in) ChnsUan r ChnsUan (1897), 76 L« T 86, and see title Oonflkt OF 
Laws, Vol. VL, p 264 

(o) Eobsrts ▼ Brennan, [1902] P 143, at p. 144, and see title OonhioT of 
Laws, VoL VI , p 265 

s p) See title Conflict of Laws, Vol VI , ■ ) 265 

SSpwttT Earns (1833), 4 Hag 405, Be F 'inter (1861), 30 L J (pm & k,] 


*wrr* t. 
The 

Jurisdiction 
of Courts 


Remedy for 

exceeding 

jurisdiction. 


Matrimonial 

causes 


Wills, 


56 



16 


Courts. 


'Sect 2 
The 

Jurisdiction 
of Courts 

Extent of 
jurisdiction 


Real actions 


Offences 

overseas. 


Personal 

actions 


was not so domiciled, unless he leaves personal property within € 
this counLiy(a). 

Sub-Sect. 8 -~Aa to Area, 

17 The authority of the King extends over all his subjects 
wheiever they may be, and also over all foreigners who are within 
tbe realm. The jurisdiction of English courts of law, how- 
evoi, is limited, first, by the stipulations contained m the enact- 
ments by which the kingdoms of Scotland and Ireland were 
incorporated m tbe United Kingdom , secondly, by the charters of 
justice, letters patent, and statutes affecting particular colonies, 
and, thirdly, by the consideration that no English couit will decide 
any question where it has not the power to enforce its decree. 

xhe jurisdiction of each particular couit is that which the King 
has delegated to it, and this delegation has been complete, for tbe 
King lias distributed his whole power of judicature to divers courts 
of justice (b) 

18 As English courts havo no power to enforce their decisions 
m questions as to the title to land or trespass to land outside the 
realra„4hey will not entertain actions to try such matters (c) 

19. Again, ordinary offences committed by subjects of the King 
m countries outside his dominions, or on the high seas on foreign 
ships, cannot be said to be against the King’s peace or against his 
ciown and dignity, and therefore by the common law, and apart 
fiom statutes, English courts have no jurisdiction in such cases (d) 

20 Personal actions of a transitory natuie (e), on the other 
hand, whether m contract or m tort, aie within the jurisdiction of 


(a) Kvane v Burrell (1859), 2b L J (p ft if ) 82 , and see title Conflict o* 
Imws, Vol VI , pp 218 f t hcq 

(f>) 4 Co Inst 70 “ Tho King hath committed all his power judicially some 

in one court and some m another, so as it any would render himself to the judg- 
ment of the King in such cu*e wheie the king hath committed all his power 
indie mil to others, such a rendor should bo to no effect (Y B 8 H 4, fo 19) 
The King doth judge by his judges (the King having distributed his power 
judiuall to several courts), and tho King hath wholly left matters of judicature 
aocoiding to hie laweB to his judges (Y B 8 H 6, fo 20) ” (♦ Ind , 71) 

(c) British South Africa Vo v Companhia de Mocambtgw , [1893] A. C 602 
The Probate, Divorce and Admiralty Division of the High Court will not grant 
an injunction restraining a foreigner, who has had an English domicil, but has 
gone abroad for the purpose of obtaining a foreign domicil, from taking divorce 
proceedings m tho court of the foreign oountiy where he has acquired such 
domicil {Vardopulo v Vardopulo (1909), 26 T L B 518,0 A , and see Human 
v Helm (1883), 24 Ch D 631jpr Cotton, L J , at p 536 

! d) Pollock and Maitland, History of English Law, Yol II , p 461 
«) Dvuhon v Matthews (1792), 4 Term Eep 503 " It is now too late for us to 

inquire whether it were wise oi politic to make a distinction between transitory 
and looal actions (see title Action, Vol I , p 50) , it is sufficient for tho court* 
that the law has settled the distinction, and that an action quart clausum fregtt 
is looal We may try actions here which are in their nature transitory, though 
arising out of a transaction abroad , but not such as are in their nature 
local ^ (per Buller, J , tfruf , f 504) , Phillips y Pyre (1870), L E. 6 Q B 1, 
Ex Oh. 1 1 Our courts are said to be more open to admit actions founded upon 
foreign transactions than those of any other European country , but there are 
restrictions in respect of locality, which exclude some foreign causes of action 
altogether, namely those which would be local if they arose m England, such 
*e trespass to land , and even with respect to those not falling within that 
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* English courts, even though the cause of action arose abroad* and tr* 1 

even an action m respect of an assault committed by a foreigner on The 
a foreigner abroad may be tried by the courts of this country if Jurisdiction 
process can be properly served ( J ) °* Courts 


21 By the common law there was no power to try offences com- Offences m 
mitted by foreigners on board foreign ships below low-water mark, territonni 
though within the territorial waters of His Majosty’s dominions (g) 9 wftters 
but m 1878 such offences were brought within the jurisdiction (fc). 

22 All English courts, however, have not the whole of this Limited 
jurisdiction Thus, the courts of the counties palatine, county courts, jurisdiction, 
and borough and other local civil courts, have only had a jurisdiction 

limited in aiea conferred upon them, and the jurisdiction of such 
courts is strictly limited to the precinct defined by the statute or 
royal grant bv which they are created or regulated (?) 

23 In the case of Buch English courts as do not possess juris- simcoout 
diction extending over the whole of England, but only jurisdiction of the 
limited to some particular precinct, there is by the common law no J urtad,cti011 
power to order the service of the writ of summous outside the area 

of jurisdiction (u), but this power lias been confened on many 
courts by statute or by statutory Buies and Orders (6). 

Sect 8 — Creation of Com is 

24 Courts aie created by the authority of tlie King as the ,iow courts 
fountain of justice (c) This authority is exeicised either h) .recreated. 

description, our courts do not undertake umvgisal junsdichon ” ( per Whirs, J , 
t bid , at p 28) 

(/) Down to Lord Mansfield's time it was doubted whether a tort committed 
abroad could be tried here, but m Moatyn v Fabngua (1774) l Smith, L 0 , 

11 th ed , 591, it was decided that the jurisdiction of the English courts extends 
so far, see Bnttah South Afrits Co v Companhm de ^oeuinhyut, [1803] A CJ 
602, at p 614 1 

As to foreign sovereigns and governments, Bee titles Action, Yol I , p 18 ; 

Conflict of Laws, Yol VT,p 232, and as to diplomatic oflkois, seo titles 
Action, Vol I, p 19, CoNaiirtmoNAi Law, Vol VI , p 428 As to both, 
see also title Criminal Law and Procfdurf, p 214, pout 
In 1827 the Law Officers of the Crown advised that nnthor tho Diplomatic 
Privileges Act, 1708 (7 Ann. c 12), nor any construction which could properly 
be daced upon it, extended so far aB to pioioct the mere servants of ambassadoiS 
from arrest on criminal charges Lord Dudley, who was then Secretary of 
State for Foreign Affairs, informed the Govrimnont of the United States th it 
when a servant of a foreign minister was charged with a criminal offence tho 
magistrate ordering the arrest would take the proper measures for apprising 
the minister, either by personal communication or through the Foreign Office, 
of the fact of a warrant having been issued before any attempt would be made 
to execute it, m oidei that the convenience of tho minister might bo consult'd 
as to the time and manner of execution of the wan ant 
(y) B v Keyn (1876), 2 Ex D 63, 0 C K 
lA) Territorial Waters Jurisdiction Act, 1878 (41 ft 42 Yict c 73) 

(t) See as to the jurisdiction of these courts, jtoet, under each particular 
court 

(a) As to service out of the jurisdiction generally, see p 57, voat 

lb) As t o Bemce out of jurisdiction in county courts, see title County Courts, 

Vol. Vn i-, pp 472, 477 , and m other courts of limited jurisdiction, h * under 
the several particular courts, poet 9 

(c) Baa Abr tit Prerogative (D) (1) “All jurisdiction exercmnl m these 
Kingdoms, that are in obedience to our King, is denved from the Crown , and 
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Shot 8. statute (d), charter (e), letters patent (f), or Order in Council Or). 

Creation of In some cases a court is held by prescription, as having existed 
Courts from time immemorial, with the implication that theie was at some 
tune a grant of the court by the King, which has been lost (ft). 

An Act of Parliament is necessary to create a couit which does 
not proceed according to the common law(t) The King, however, 
may grant a court with jurisdiction to hear and determine actions 
accoidmg to the common law, either limited or unlimited (k) The 
King may also giant the franchise of cognisance of pleas, by which 
the grantee obtains cognisance of all pleas withm the limitB of the 
giant, which are commenced m other courts than that of the 
grantee (0 The King may also grant an exempt juusdiction, 
whereby the inhabitants of a city or borough may not be sued except 
within that city or borough (m) 

The proposition that an Act of Parliament is necesB&iy to create 
a coui t the procedure of which is not aocordmg to the common 
law is subject to the qualification that it does not apply to a Grown 
colony, propeily so called, that is, a colony which has not received 
a giant of representative government In the case of such a colony 
a bishopnc may be constituted and ecclesiastical jurisdiction con- 
ferred by the sole authority of the Crown, yet letters patent granting 
Ruch juusdiction will not have any effect or operation in a colony 
possessed of an independent legislature (») 


the laws, whether of a tempoial, ecclesiastical, or military nature, ore called 
hu laws , and it is hiB preiogntive to take oaro of the due execution of them 
Hence all judges urast dome their authority from the Crown, by some com 
mission wananted by law, and must exeroise it m a lawful manner, and 
without any the least deviation from the known and stated forms ” (i bid ) See 
also title Consututional Law, Vol VI , p 402 

(d) As in the cose of the former Oouit of Common Picas by Magna Carta, and 
in tho case of the Supiemo Couit of Judicatuie by the Judicature Act, 1873 
(do & 37 Viet c 06) 

(r) As in the case of the High Courts in India (Statutory Buies and Orders 
Revised, Vol VI , India, pp 3, 16, 28, 41) , and la the cose of the Oivil Courts 
of lit cord granted to boioughs w England, see pp 13S et seq , post 
( / ) For mstauco the Newfoundland Act, 1824 (3 Geo 4, c 071, gives power 
to His Majestj, by his Charter or Letters Pateut linger the Great Seal, to 
institute a Superior Court of Judicature m Newfoundland > The court, however, 
was instituted by oharter (Statutory Buies and Orders Revised, Vol IX, 
Newfoundland, p 6) \ 

(g) As in the case of the Cjprus Courts of Justice Order, 1682 (Statutory 
Buies and Ordors Revised, Vol V , Foreign Juusdiction, p 341) 

. (h) As m tho cose of the Court of Arundel, see p 139, port 
(0 Doduell v Oxford Uwvtrtrty (1680), 2 Vent 33 “ Nc* court other than 
such ns pioieeil according to law oan be, unless by prescription or Act of 
Parliament," pa e unam, tbtd , p 34 , Be Mated ( Btthop ) (1864),, 3 Moo P C O 
(V, B ) 115, at p 162 \ 

(k) 3 Com. Dig tit. Courts (P, 1), p 345 v 

(0 Hampton v PKxUipt (1627), Palm 456 , Cattle v Ltthfidd | (1669), Hard. 
80S; Otnnett v WhtUtngham (1886), 16 Q. B D 761 / 

(m) Orotte v U (1703), 3 Salk 79 } 

(n) St Mobil (Buhop), tupra, at pp 161, 162 See, generality, title Darn* 
DENOXB AMD COLONIES 
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Part II. — The High Court of Parliament. 

Sect 1 — The House of Lords. 

Sub Sect 1 — Constitution, 

25 The House of Lords consists of (1) the peers of the realm — that 
is to say, of the peers of England, the peers of Great Biitam, and 
the peers of the United Kingdom, sixteen representative peers of 
Scotland (elected for each Parliament), and twenty-eight represents* 
tive peers of Ireland (eleoted for life) , and (2) the lords spiritual — 
that is, the two Archbishops, the Bishops of London, Durham and 
Winchester, and the other English bishops except the eight 
junior bishops. The Bishop of Sodor and Man lias a seat but 
no vote 

Sub-Sect 2 — Jurisdiction. 

(1) Our/ mat Jurisdiction, 

26 The jurisdiction of the House of Lords is original and 
appellate Tho original jurisdiction arises m the following cases — 

(a) Trial of a Peer or Peeress for Treason, Felony, or Mi spit si on 

27 Where it is alleged that a temporal peer or peeress (o), 
whether of the United Kingdom or Ireland, has committed treason 
or a felony, or misprision of either, then, if Parliament be sitting, 
the House of Lords has jurisdiction to try the accused In cases of 
misdemeanour a peer is triable by a jury as other persons are ( p) 

A peer is appointed, on the address of the Lords, as Lord High 
Steward pro k&e vice ( q ) to preside over the court, but he has not 
judicial functions beyond his fellow peers The statutory provision 
as to summoning all peerB (r) applies to trials 1 1 the House of Lords 
as well as to trials in the court of the Lord High Steward (s). 

(b) Impeachment 

28 The original jurisdiction of the House of Lords also arises 
on an impeachment of any subject, either peer dr commoner, by the 
House of Commons (t) TIhb is the most exalted form of criminal 

(o) Bishops have not the privilege of trial by the House o ( Lords See a 8 to 
treason, titles Constitutional Law, Vol Vi , p 345 , Criminal Law and 
Procedure, p 450, post 

(©) E v Vaux (Lord) (1612), 1 Bulst 197 

(q) See Journals of the House of Lords, Vol OXXXIH, 1901, Jul\ 18 
The Lord High Steward (Seneeoh&Uus Anghro) This office is very ancient, 
and existed before the conquest 41 et sciendum est quod ejus offlaum est super vi- 
dtrt , et isgvlare sub rege t et immediate post regem totum regnum Anglue , et omvf$ 
mintstros legum infra idem regnum temportbus pacts et guerfarum ** (4 Co lust 
58) This u, however, not necessary for the constitution of the court (see 
Foot 143) Sometimes no Lord High Steward is appointed , in such a case the 
IiOrd Chancellor presides m his capacity of Speaker of the House of Lords 

(r) Treason Aot, 1695 (7 ft 8 Will 3, c 3), s 11 

(•) Trtal of the Earl of Kilmarnock (1746), 18 State Tr 448, and pee p 26, 
post . 

(f) The latest instances of an impeachment are the cases of Wanen Hastings 
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piocedure, and has this peculiarity, that, while in other cases a 
paidon may be pleaded m bar, a pardon cannot be pleaded in bar 
of an impeachment by the House of Commons (u) The Crown 
may, however, pardon the offender after conviction If the 
accused is a peer, a Lord High Steward is appointed, for the occa- 
sion, to presidp, while if a commoner is on his trial either the Lord 
Chancellor ot the Speaker of the House of Commons presides 

(c) Villi of Attainder 

29, The procedure against accused persons by Bill of Attain- 
der (x) or Bill of Pains and Penalties is legislative in form, the Bill 
going thiough all the stages of other public and general Bills, but 
the accused is entitled to be defended by counsel and to call wit- 
nesses before both Houses. The concunence of the Crown, 
testified by the royal assent to the Bill, is necessary in this manner 
of piocccdmg The Bill is usually introduced m the House of 
Louis, but m the case of Bishop Atterbury it was introduced m the 
House of Commons 

(d) Jrtih Divorct Bills 

30 Another foun of ongmal jurisdiction in the House of Lords 
is in tho case of an lush Divoice Rill (y) The courts in Ireland 
having only powor to grant a divorce a mensa et tlioro, an Act 
of Pailiament is necessary to dissolve a marnago of persons , 
having an Irish domicil JDivoico lhlls are always introduced m 
the House of Lords The standing orders require the Bill to con- 
tain a clause prohibiting the nminage of the respondent with any 
poison with whom adultery is alleged This clause is always struck 
out in committee ( 2 ) A repoit of the previous proceedings is pre- 
sented to tho House The Speaker of either House may issue a 
wan ant foi the examination of witnesses m India (a) If this is 
done, the proceedings aie not mieirupted by a prorogation or 
dissolution of Parliament Divoice Bills are committed to a com- 
mittee of the whole House Counsel are heard and witnesses 
examined on the second leading of the Bill 

(e) Claims to Peerages and Offices of Honour 

31 The House of Lords also, by a committee of privileges, 
exercises jurisdiction over claims to peerages Its jurisdiction in 

xu 1788, and of Loid Molville m I 8 O 0 As to tho extent of the jurisdiction, see 
Lord Rochester s Report of Pioceodmgs of Impeachments (Hatseli, Precedents 
of Parliament, \ ol 1 V , Appendix No 10 , p 397) 

M Act of Settlement, 1700 (12 A 13 Will 3, c 2 ), s 3 

{jdJ A Rill to declare a person attainted — that is to say, under the stain or cor- 
motion of blood formerly incurred by a criminal condemned for treason or felony. 

ftri Before the passing of tho Matrimonial Causes Act, 1857 (20 A 21 Viol 
0 So), inainages m England were not subject to dissolution by the Ecclesias- 
tical Court*, whuh had - jurisdiction in matrimonial causes, and the only 
manner of dissolving an English marriage was by Divorce Bill, in the same 
manner as is now necessary m the case of Irish marriages Since the passing 
of the Indian Divoroe Act (Act No IV of 1869) a Bill is no longer necessary 
in order to dissolve an Indian marriage 

(z) Standing Coders of the House of Lords, No 176 

(a) Divorce Bills Evidence Act, 1820 (1 Geo 4, c 101 ) The Lord Oh&noallor 
is Speaker of the House of Lords, Bee title Constitutional Law, Vol VIE , p 58 
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thi* respect arises on reference from the Grown (b), and the decision shot. i. 
of the committee is by way of resolution The Ciown, however, TheHottfit 
may act on the report of the Attorney-General without referring of Lords, 
peerage claims to the House of LordB (c) Smce the time of 
Charles H. claims to peerages, where there is any doubt, have been 
uniformly referred to the Houbo of Lords, and the dociBion there 
has been acted on by the Crown (d) 

In peerage cases there are two questions, one of law, that of 
the existence and nature of the diguity, the other of fact, that 
of the descent of the claimant. A decision on the first point, that 
of law, is apparently not conclusive as to persons other than the 
particular claimant and those claiming undoi him (e) A decision 
on the second, that of fact, is not conclusive, at all events against 
other claimants. 

(f) Controverted Elections of Representative Petrs of Scotland or Ireland 

32. The House of Lords has jurisdiction to decide questions as Contested 
to contested elections of the sixteen representatives of the peeiage elections, 
of Scotland (/) and of the twenty-eight ropiesentatives of the 
peerage of Ii eland (</), and also questions of claims to vote at such 
elections. The procedure is as in peerage claims (h) 

(g) Contempt or Breath of Privileges of the House 

33 The House of Lords also exercises a ]uusdiction over Contempt. 
peisoiiB guilty of contempt, or breach of the privileges (i) of the 
House In such a case the person complained of is ordered to 
attend the House The House has power to impose a fine, as well 
as to imprison an offender The imprisonment (A) may be for a 
fixed time, and may extend beyond the termination of the session* 

If the term of the imprisonment is not fixed, it lemains in doubt 

(b) Petitions were originally lieuid before the King u Parliament (Pot Par] 

V 441 , Hot Pail. 3 lien 6 , Fifth Beport of tho Committee on the Ihgnity of 
a Peer of the Iiealin, 198, 227) In 39 Elis Thom is, Lord do la Wuir, 
petitioned the Queen as to his precedence m Parliament The Queen referred 
the quostion to the House of Lords, and tho House to a committee (l)e 
ia Wan** {Lord) Case (1597), 11 Co Bop 1) 

(c) The last time the Crown determined a peerage claim without reference to 
the House of Loids was iu the case of the < Uim of Mr Mildinay to the barony 
of Fitzwalter This claim was oiigmally i of erred to the House of Lords, hut 
Parliament was prorogued before a decision was come to, the claim was then 
heaid before the Pnvy Council, who decided m favour of the claimant 
19th January, 1669-70. The wnt of summons issued 10th February, 1669-70 

(d) See Thud Beport of the Committee on the Dignity of a Peer of the Be&Lm, 
p 52 See also title Peerages and other Dignities. 

(e) Cruise on Dignities, p 320 

( /) Union with Scotland Act, 1706 (5 & 6 Ann o 8) , Scottish Bepresentuf ive 
Peers Act, 1707 (6 Ann. o. 78) (o 23, Buff ) , Bepiesentative Peers (Scotland) 

Act, 1847 (10 & 11 Yiot c. 52) 

fa) Union with Ireland Act, 1800 (39 & 40 Geo, 3, o 67), art 4 

Ui) See supra 

(Q Sir Erakine May divides breaches of privilege into four classes (\) dia> 
obedience to general orders or rules of the House , (2) disobedience to particular 
ordem , (3) indignities offered to the character or proceedings of Pari lament , 

(4) assaults upon or insults to members, or reflections upon* their character or 
conduct in Parliament, or interference with the officers of the House in discharge 
of their duty 

(k) The imprisonment is by way of attachment 
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whether the prisoner can be discharged on habeas carpus after a f 
piorogation (l) 

(2) Appellate Jurisdiction 

34 An appeal to the House of Loids lies (m) from any ]udgment 
oi ouler of the Court of Appeal in England, or of any court m 
Scotland or Ireland fiom which error 01 appeal lay to the House 
ot Loids by common law or statute (n) An appeal also lies from 
a decision of the Couit of Criminal Appeal to the House of Lords, 
when the Attorney-General certifies that a decision of that court 
involves a point of law of exceptional public interest, and that it is 
deuiiable that a furthei appeal should be hi ought (o) 

35 If Parliament is piorogued, the House of Loids may by 
oi dei appoint days for the hearing of appeals , and if Parliament is 
dissolved, llis Majesty may by writing under the sign manual 
authonse sittings for the he.iLing of appeals during the dissolution 
of Parliament (p). 

Suu-bl'OT 2 —Judges 

36 In tuals of pceiB before the House of Loids and on im- 
peachments, all the membeis of the House (a) aie equally judges of 
law and of fact , and though a High Stewaid may be appointed to 
prosido, ho lias merely to legulate the proceduie, and is a judge of 
law to no gi eater extent than any other peer Ho has a vote m the 
same manner as other peeis The High Steward has the title of 
u His Giace” ( h ) 

In the case of proceedings before the Committee of Pnvileges, 
the members of the committee are judges of law and of fact (c) 

In the exeiciso of the appellate juusdiction of the House of 
Lords, no appeal can be heard {d) unless there be present three of 

w May, Pailiainontaiy Piactice, lltli ed„, pp 91, 92 

(in) Appollate Jurisdiction Act, 1876 (39 4e 40 Viet c 59) There is no appeal 
as to costs only (Caledonian Rail Co v Bume 9 [1903] A 0 123), or as to small 
eirois in accounts (The Marprssa , [1907] A C 241) , as to appeals generally, 

Yearly Supremo Court Practice, 1909, p 1735 

(a) That is to , appeals to the Houbo of Loids now lie fiom the Court of 
Session, the Commission of Tenids, and the Court of Exchequer (Exchequer 
Court (Scotland) Act, 1707 (6 Ann c 53), s 20), m Scotland, and the Supreme 
Court of Ii eland 

(o) Guminal Appeal Act, 1907 (7 Edw 7, c 23), s 1 (6) See title Criminal 
Law and Procedure, p 433, po*t 

(p) Appellato Jurisdiction Act 1876 (39 & 40 Viet c 59), ss 8, 9 The 

B ocodure of the House of Lords is regulated by the Standing Orders of the 
oufce, Hud is dealt with under title Parliament 

(a) The bishops have a right to he presont at cnmmal trials by the House of 
Lords, but by the canon they are prohibited from voting m capital cases They 
therefore ask leave to be absent from the j udgment, and this being granted, they 
withdraw under protest, “saving to themselves and their successors all such 
rights w judicature os they have by law, and by right ought to have." For full 
form of this piotest, see -Lords’ Journal, Yol CXXXIII , 18th July, 1901 
13 v the Constitutions of Clarendon it was declared that bishops ought to 
toko part in trials m the King s Court until it comes to a question of life or 
limb In the iqbe of Bills of Attainder, the procedure being legislative, bishops 
can take lull part in the proceedings 

e Campbell, Lues of the Chancellors, Yol* 111 , p 657, note. 

Jfay, Parliamentary Practice, llth ed , p 88 
Appellate Jurisdiction Act, 1876 (39 & 40 Viet o. 59), a 6. 
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the following persons: the Lord Chancellor, the Lords of Appeal 
in Ordinary, and such peers of Parliament as hare held high 
judicial office, that is to say, as hare been Lord Chancellors, paid 
judges of the Judicial Committee of the Pnvy Council, or judges of 
the Supreme Court of England or of Ireland, or of the Court of 
Session («) The Lord Chanoellor, if present, piesides over the 
judicial deliberations of the House m appeals (/). 

37 The Lords of Appeal m Ordmary are appointed by letters 
patent ( 9 ) The qualification is either to have held high judicial 
office for two years, 01 to have been for fifteen years a piactising 
barrister m England 01 Ireland or a practising advocate in Scot* 
land The tenure is during good behaviour (A). There are now 
four Loids of Appeal in Ordmary (t) Each receives a salary of 
£6,000 a year (A), and after seivioe, including previous service in high 
judicial office, of fifteen years, may have a pension granted to lum 
of £3,750 a year (i) A Lord of Appeal m Ordinary is entitled to Bit 
and vote as a member of the House of LoidB duung his life (m) 

38 The lay peers have, strictly speaking, the same right to 
vote on judicial questions as they have on other questions This 
light, however, has fallen into disuse, and since 1U83 no lay peer 
has attempted to exercise it (n). 

39 The House of Lords has power in all cases to call on the 
judges to attend and assist them m their deliberations by giving 
their opinion on any points of law which may arise m any exercise 
of the judicial functions of the House This is frequently done 111 
the case of p< eiage claims The House, however, need not agree with 
the advice of the judges The Attorney-General and the Solicitor- 
General may also be called upon to advise the House, and they, like 
the judges, are summoned as assistants at the opening of each Parlia- 
ment Such of the Privy Council as aie called by writ from the 
Ciown to attend may also be called upon to ae vise the House ( 0 ). 


Sub-Sect 3. — Officers 

40 The officers of the House of Lords when acting 111 a judicial 
capacity are the Cleik of the Parliaments, the Gentleman Usher of 

(e) Appellate Jurisdiction Act, 1876 (39 A 40 Viet *c 69), s 26 , Appellate 
Jurisdiction Aot, 1887 (30 A 61 Yict c i0), s. 6 A decision of the House of 
Lords on a question of law is binding upon the House (London County Count U 
T London Tramways Co , [1898] A C 376) 

If) See title Constitutional Law, Yol VII , p. 66, for the office, duties, 
ana privileges of the Lord Chancellor 

(g) Appellate Jurisdiction Aot, 1876 (39 A 40 Yiot o 69), a 6. 

(A) Ibid 

(*) Two of these have been appointed under the provisions of s 14 of the 
Appellate Jurisdiction Act, 1876 (39 & 40 Viet c. 69), on the extinction ol the 
offices of the peid judges of the Judicial Committee 

(k) Appellate Jurisdiction Aot, 1876 (39 A 40 Viet, c 69), e 6, 

(m) Appellate Jurisdiction Aot, 1887 (60 A 61 Viot. o 70), s 2. 

(n) (Qua was in the cue of liradlaugh v Clarke (1883), 8 App Css 364, where 
Lord Denman, a lay peer, gave his judgment, which was in agreement with that 
of Lord Blackbubv, who dissented fiom the rest of the law lords See May, 
Parliamentary Practice, 11th ed , p 360 

(o) Lords’ Standing Orders, 6, 7. 
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the Black Kod, the Clerk Assistant* the Beading Clerk, and the 
Sergeant-at-arms. 

The Clerk of the Parliaments (p) and the Gentleman Usher of 
the Black Bod are appointed by the Crown under letters patent. The 
Sergeant-at-arms is also appointed by the Crown The Clerk 
Assistant and the Beading Clerk are appointed by the Lord 
Chancellor ( q ) 

The duties of the Clerk of the Parliaments aie to make records of 
all things transacted by the House The two clerks attend and 
take minutes of all judgments and orders 

The Gentleman Usher of the Black Bod executes warrants for the 
commitment of persons whose imprisonment is ordered by the House 
and assists at the introduction of peers and other ceremonies 

The Sergeant-at-arms attends the Lord Chancellor with the 
mace , be also executes orders of attachment on poisons who are 
not m London or Westminster 

Sect 2. — The House of Commons. 

SuB-ShGT. 1 — JuTiidxctxon 

41. The juusdicbion of the House of Commons appears to be 
confined to Bills of Attainder and of Pains and Penalties, Divorce 
Bills, and proceedings against persons for breach of privilege or for 
contempt The proceedings before the committee on a private Bill 
in respeot to the proving of the preamble are also an exeicise of 
a quasi -] udicial jurisdiction (a) 

42 In the case of Bills of Attamder and of PainB and Penalties 
witnesses are heard and the accused is entitled to be represented by 
counsel on the committee stage (1) In the case of Divorce Bills, 
after second reading the Bill is referred to the Select Committee (c) 
ou Divorco Bills (d), which committee requires evidence to be given 
before them that an action for divorce has been brought before a 
competent couit and judgment obtained therein (<) When the 
petitioner has attended the House of Lords on the second leading, 
the committee are to require him to attend before them to answer 
any questions they ipay think fit to put to him (/) 


Ou entering his office the Clork of the Parliaments mokes a declaration 
tinder the PiomisHory Oaths Aot, 186S (31 & 32 Viet. c. 72), to make true entries 
and records of what is done in Parliament, and to keep such things seoret and 
not to discloBO them before they aro published, except to such as they ought to 
be disclosed to The full text of the declaration will be found in Lords' Journal, 
Vol LXXXYIL, 23th June, 1865 p 244 
lq) Clerk of Parliaments Aot, 1824 (5 Geo 4, c 82), s 3 
(a) formerly the trial of eleotion petitions was referred to a select committee, 
bat the Parliamentary flections Aot, 1868 (31 A 32 Viet a 125), all, trans- 
ferred tius jurisdiction, and it is now exercised by judges of tbe High Court 
(see title Exactions) 

(t) See p 20, ant* 

(«) A select committee is one appointed by the House to consider anymatters 
referred to it, or any Bill committed to it (Hay, Parliamentary Practice, 
11th ed , p 400) 

(d) Standing Order 206 of the House of Commons. 

(e) Ihd 190 
(/) lhd. 191. 



Fart II —The High Court or Parliament. fg 

In proceedings against; persons for breach of the privileges of Sees, I. 
the House, the piooedme is similar to that in the House of Lords, The Bottle 
but the House of Commons only punishes the offender by imprison- ofCosuaoRs. 
ment, and not by fine (9), and the imprisonment is not for a fixed ~~ 
period, bnt is during the pleasure of the House. A prorogation has the 
effect of entitling the offender to be immediately discharged If 
this is not done, a writ of habeas corpus will issue ( h ). 

Sub-Sect 2 — Offcers 

43 The offioeis of the House of Commons aie the Under- officers of 
Clerk of the Parliaments to attend upon the Commons, usually Row ot 
called the Clerk of the House, the Clerk Assistant, the Second Clei lc 0om,ncm * 
Assistant, and the Sergeant-at arms 

The Clerk of the House is appointed for life by the Crown by oierk of u>* 
letteiB patent His duties are to “make true entries, remem- Houm 
biances, and journals of all things done m the House ” (t). He 
Bigns addresses, voteB of thanks, and ordeis of the House, he 
has the custody of all rocords and documents, and is responsible 
for the conduct of business m the departments under his control , 
and he also assists the Speaker and advises members on questions 
of order and the proceedings of the House On the election of 
a Speaker he puts the necessary questions, as ho does on the 
adjournment of the House in the absence of the Speaker (k) 

'l'ho Cleik Assistant and the Second Clerk Assistant aro appointed 
by the Clown under the sign manual on the recommendation 01 
the Speaker Their dutioB are to take notes of all the pioceeding 
and votes of the House, from which the Journal is prepared They 
are removable only on the presentation to the Crown of an address 
by the House (I) 

(y) Tho House of Commons has never punished a L each of pnvilege by fine 
since 166b (May, Parliamentary Practice, 11th eil , pp 91, 93) 

(h) btochdale v Hansard, Parliamentary Papeis, 16.19 (2SJ), p 142 See also 

Burdett v Abbot (1811) 14 East, 1 “Thepowei of the House of Commons to 
commit for contempt elands upon the ground of reason and neceemty independent 
of any positive authorities on the subject, but«t is also made out by the evidence 
of usage and piactice The resolution of the Hoyse that the plaintiff had 
boon guilty of a broach of its privileges and the order made for his com- 
mitment for that offence were in conformity to their power The warrant 
issued by the Speaker was made 111 tho due execution of their order" (pir 
Lord EuANBonouair, CJ, at p 168), and Jiradluuqh v Ooesett (1884), 12 
Q B D 271 “ The House of Commons has the exclusive power of interpreting 
the statute so far as the regulation of its own proceedings within its own walls 
u concerned , and even if that interpretation should be erroneous, this court 

has no power to interfere with it directly or indirectly ” (per Stephen, J , at 
p 280) In the case of a wnt of habeas corpus being applied for the cuVom is 
now tor the Sergeant at-arms to make a return The courts ot law, howu< r, 
have no jurisdiction to, and will not, inquire into the cause ot commitment, nor 
admit the prisoner to bail (Case of the Sheriff of Middlesex (1840), 1 1 Ad i EL 
273) As to the powers of the House of Commons over members, boo title 
Parliament 

(t) He makes a declaration under the Prortaaeory Oaths Act, 1866 (31 « 82 
Viet a 72), to nuke true entries, remembrances, and journals of the things done 
and passed m the House of Commons • 

(i) May, Parliamentary Practice, 11th ed , pp 200, 20 L. 

(l) House of Commons Offices Act, 1896 (19 A 20 Viot 4 . 1). 
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The Sergeant-at-arms is appointed by the Crown under a 
warrant to the Lord Chamberlain of the Household and letters 
patent His duties are to arrest and to have the custody of persons 
ordered to be imprisoned for breach of privilege (i»). He may be 
removod on an address from the House (n) 


Part III. — Court of the Lord High Steward. 

44 If a peer has to be tried for treason or felony when Parliament 
ib not sitting, the trial is had before the Court of tho Lord High 
Steward of England (o) Tn such a case a commission is issued 
appointing some peer Lord High Steward and requiring such peers 
as he shall summon by his precept to be attendant on him In 
early days it became the custom to summon only a limited number 
of peers to the court, but in 1695 (p) it was enacted that all peers (q) 
having a right to sit and vote in Parliament must be summoned 
in the case of trials for treason or misprision of treason In the 
case of a Inal foi felony this Act does not apply (a) No case of a 
trial before this court has occurred since the Revolution (1689) Qi) 

No general appointment to the office of the Lord High Steward 
has been made since the office merged m the Crown on the 
accession of Henry IY on the 80th September, 1899 Appointments 
are, however, madepo Me mce on the occasion of a coionation or 
the trial of a peer (c) 

45 . After indictment and the finding by a grand juiy of a true 
bill ( d ), the procedure m the Court of the Loid High Steward is 
generally aB m other criminal trials The Lord High Steward is 
solo judge of law and practice The veidict is by vote Each lord 
tries in turn, beginning with the junior baron, giving his decision 


(tn) The Sergeant-at-arms is justified in breaking open doors to effect an 
arrest ( Burdett v Abbot (1811), 14 East, 1), but he may not remain m the 
house, if tho person who is to be arrested is absent, to await his return ( Howard 
V Gossett (1842), Oar &Jf. 380) 

(«) May, Parliamentary Praotice, 11th ed , p. 204 

(o) The firet instance on record of the holding of this court was on the trial of 
Joan, Earl of Huntingdon, in 1400 See 3 Co Inst 28 — 30, and Y B (1399), 
Mioh 1 Hen 4, No 1, fo 1 This record has, however, been attacked as not 
being authentic See Harcourt, 41 His Grace the Steward and the Tnal of 
Peers, 11 p 416, and, on the other hand, Pike, Constitutional History of the 
House or Lords, p 212 However, in 1499 the tnal of the Earl of Warwick was 
undoubtedly held before the Court of the Lord High Steward 

( p) Treason Act, 1693 (7 & 8 Will 3, o 3), s 11 

M le , tho lords temporal (see Pike, Constitutional History of the House 
of Ltaifl, P 219) The last lord spiritual who sat and voted in the Court of the 
Lord High Steward was Thomas Docwra, Pnor of St John of Jerusalem, at the 
tnal of th* Duke of Buckingham in 1621 

(a) See also 2 Hawk. P O , 7th ed , c 44, ss 7, 8 

(M Lord Delamere was tned for high treason in the Court of the Lord High 
Steward i» 1*86 (11 State Tr. 310) 

(c) See title Ookstituttowai Law, Yd. YL, p 329 

(d) The commission of the Lord High Steward empowers him to eend for the 
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‘as guilty or not guilty " npon my hononr. ” The Loi d High Stowai d 
has no vote When the tiial is concluded the Lord Hign Steward 
breaks his Btaff in token of the termination of his tenure of office. 
The judges are invited to attend and advise on points of law («). 


Part IV. — The Judicial Committee of the 
Privy Council. 

Sect. 1. — Constitution. 

46 The j‘unsdiction of the Sovereign in Council auses out of tho 
common law and the royal prerogative, but m most instances, so 
far as the United Kingdom is conceined, this jurisdiction has been 
transferred to the ordinary courts of law. An appeal, however, 
in certain cases fiom the United Kingdom, and in cases from courts 
having jurisdiction outside the United Kingdom, to the Sovereign 
in Council still exists. 

4* In 1833 the Judicial Committee of tho Privy Council was 
constituted (/) The committee consists of the President of the 
Council, the Lord Keeper or lirst Lord Commissioner of the Great 
Seal of England, and all privy councillors who have held these 
offices, or hold or have held high judicial office, that is to say who 
have been lords of appeal in ordinary, judges of the Supreme 
Courts of England or Ireland, or of the Couit of Session m 
Scotland (p). The Sovereign may also by sign manual appoint 
two other privy councillors to be members of the committee ( h ) 
Privy councillors who are or have been judges o the Supreme Court 
of the Dominion of Canada, or of a superior court in any of the 
provinces of the Dominion, or of New South Wales, New Zealand, 
Queensland, South Australia, Tasmania, Victoria, Western Australia, 
the Cape of Good Hope or Natal, or ot .any other British posses- 
sion fixed by Order in Council (t), or chief justice or justices of 
the High Court of Australia, or chief justice or judges of the 
Supreme Couit of Newfoundland, or judges of a superior court of 
the Transvaal or of the Orange River Colony ( k ), are also members 
of the Judicial Committee. 

(«) Ah to the procedure generally, see 2 Hawk P 0 , 7th od , o 44 , and 
Ferrer** (Earl) Case (1760), Post 138, 142 , and see p 270, post, 
if) Judicial Committee Act, 1633 (3 & 4 Will 4, & 41) 

( g ) There were formerly four paid judges of the Judicial Committee, but undor 
the provisions of ss 14 and 18 of the Appellate Jurisdiction Act, 1876 (30 A 40 
Viet, o 69), they have been replaced by two lords of appeal in ordinary (see 
| 23, ante), ana a judge of the Chancery Division, and a judge of tho King’s 
Bench Division 

(A) Judicial Committee Act, 1833 (3 A 4 Will, 4, o. 41), s 1, as amended bp 
the Appellate Jurisdiction Aot, 1887 (60 & 61 Viot. c 70), s & 

(») Judicial Committee Amendment Aot, 1695 (68 & 69 Viet o 44), s. 1. 
i*) Appellate Jurisdiction Act, 1908 (8 Kdw 7 o. 61), s. 3, 
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Any member of the Privy Council, being or having been chief* 
justice or a judge of any High Court m British India (I), can 
by direction of His Majesty be made a member of the Judicial 
Committee, but there muBt not be more than two such members at 
the same time (m) 

In 1876 an Older m Council was made regulating the attendance 
of the archbishops and bishops as assessors on the hearing of 
ecclesiastical cast s (»t) 

His Majesty has also power to authorise any person who is 
or has been a judge of the court appealed from, or of any court 
to which an appeal lies from that court, to act as assessor on the 
lieai ing of the appeal This provision applies only to British 
India, the Dominion of Canada, the Commonwealth of Australia, 
tho Dominion of New Zealand, the Cape of Good Hope, Natal, 
Transvaal, Orange Kiver Colony and Newfoundland, and any other 
colony whioh may he added by Order in Council (o) 

A member of the Judicial Committee may resign his oflice by 
giving notice m wilting to tho Lord President of the Council (p). 

Suer 2 — J unadiction 

Sim-SFOl 1 — How the Jurisdiction Arises 

48 The juribdiction of the Judicial Committee of the Puvy 
Council to hoar appeals to His Majesty in Council arises fiom an 
Older in Council directing that all appeals or petitions, including 
complaints in tho natuio ok appeals and petitions m the matter of 
appeals, shall be refoned to the J udieial Committee Such an Order 
m Council may be made fiom time to time and remains in force 
until the order is rescinded In the absence of Buch a general 
Order in Council a special older of reference is necebbaiy m the 
case of each appeal (q) 

Suii-Stc n 2 — Appeals in Admiralty Matters. 

49 Appeals lie to the Judicial Committee from the Admiralty 
Comt of the Cinque Poits(r), colonial Courts of Admiralty (a), 
and Viee-Adnmalty Courts (t). 

The appeal fiom all Admiralty Courts, including the High Couit 
of Justice m prize cases, is to the Judicial Committee (a) 


(/) Appcllato Jurisdiction Act, 1908 (8 Edw 7, c 61), s 2 (1) 

{rn) l bid , * 2 (2) 

(*y) An Ordor in Council was made under this power on the 16th November, 
1870 (Statutory Buies and Orders Revised, Vol VI , Judicial Committee 
p 114 , Appellate Jurisdiction Act, 1876 ( 19 & 40 Viet c 69), s 14) 

(o) Appellate Jurisdiction Aot, 1908 (8 Edw 7, c 51), s 1 (1) 

{/>) Ibid i b 1 (2) 

(£) Judioial Committee Aot, 1844 (7 A 8 Viet o 69), a 9, as amended by 
Appellate Jurisdiction Aot, 1908 (8 Eaw 7, c 51), s 5 
(r) Ctansse (1866), Sw 129 

(•) Colonial Courts of Admiralty Act, 1890 (63 A 64 Viot c. 27), a 6 
(t) Vice-Admiralty Courts Act, 1863 (26 & 27 Viot o 24), s 22 
(a) Naval Pnzo Act, 1864 (27 A 28 Viot c 25), aa 5—8 , Judicature Act, 
1691 (54 & 65 Yict e 63), «. 4 Appeals under the Foieign Enlistment Act, 
1870 (83 A 34 Viot c 90), ss. 14, 27, also go to the Judicial Committee In 
all othei cases the appeal is to the Court of Appeal (see p 62, post) The 
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Sub-Sect 8 — Appeals from Ecclesiastical Courts 

50. In the reign of Henry VUI. (6) an appeal from OOolesias- 
tical courts was given to the King m Chancery, to be heard by 
commissioners appointed under the Great Seal This court, known 
as the High Court of Delegates, was abolished in 1832 by an Act 
which transferred the jurisdiction to the King in Council (c). This 
jurisdiction is now exercisable by the Judicial Committee (<i) 

The courts from which these appeals lie aie the various 
provincial courts of the Aichbishops of Canteibury and York (e), 
the diocesan courts of the bishops (f), the courts of commissanes, 
the archidiaconal courts, and the courts of peculiars ( g ) Besides 
these there are appeals from the court under the BeneficeB Act, 
1898 ( h ), the court under the Church Discipline Act, 1840 (t), the 
court under the Clergy Discipline Act, 1892 ( k ), and from the 
court under the Public Worship Regulation Act, 1874(f) If, 
however, the appellant under the Clergy Discipline Act, 1892 (a), 
elect to appeal to the court of the archbishop of the piovmce, 
there is no further appeal to the J udicial Committee. 

Sub-Seot 4 — Junsdutwn as to Copyright 

51 The Judicial Committee ol the Privy Council have jurisdic- 
tion to license the repubhcation of books which tho propuotor 

procedure is regulated by rules, made, as to Admiralty Courts, on 23rd August, 
1883 (Statutory Rules and Orders Revised, Vol II ^Colonial Court of Admiralty 
pp 1 etstg, rr, 160 — 166) , as to Indian Vice-Admiralty Courts, on 27th June 
1832 (see Stafford and Wheeler's Pnvy Council Praotioe, p 006) , as to Colonial 
Courts of Admiralty, separate Orders have been mode for many colonies (see 
Statutory Rules and Orders Revised, Yol II , Colonial Court of Admiralty, pp 1 
et §eq ) , as to Prize Cases, on 11th December, 1866 (see Statutory Rules and 
Ordois Revised, Yol YI , Judicial Committee, pp 98 etscq , and title Prize Law 

AND J URISDIOTION) 

(6) An Act for the Submission of the Clergy (1663), 1 > Hen 8, o 19, s 4. 

(c) Pnvy Council Appeals Act, 1832 (2 A 3 Will 4, c 92), s 13. 

(<£) Judicial Committee Act, 1833 (3 & 4 Will 4, a 41) 

(?) The provincial courts in the case of Canterbury are the Court of Arches, or 
supreme ecclesiastical court of appeal {curia de arcubue as being held m the 
Church of St Mary lo Bow), the Court of the Yicar-General p the Court of tho 
Master of the Faculties (dealing with matters relating to notaries pubhc) , the 
Court of Audience, and the Court of the Commissary of the Archbishop In 
the case of York, the Chancery Court of York or court of appeal , and the 
Audience Court 41 Audience Court (Curia Audentce Cantuanensis) is a court 
belonging to the Archbishop of Canter Dury of equal authority with the Arches 
Court, though mfenor both m dignity and antiquity ” (Termes do la Ley, 
sub voce 44 Audience Court ”) 

(/) These are the consistonal courts of each diocese, exercising general juris 
diction Appeals from the ecclesiastical courts of the Channel Islands uie 
heard and determined by the Bishop of Winchester in person, or if the see is 
vacant, by the Archbishop of Canterbury in person. 

(g) The courts of ecclesiastical corporations exempt from arohiepisoopal juris- 
diction, as, for instance, the Dean and Chapter of Westminster, the Gouit of 
the House of Convocation of Oxford University, and probably that of Cambridge# 

(h) 61 A 62 Viet a 48 

8 A 4 Viet c 86 See also Lee v. Atherton, [1964] A. 0. 806, P 0 

$ 66 A 66 Yict e. 32 

TO 87 A 88 Yict. o‘ 85 • 

(a) 66 A 56 Yict o 32, s 4 (4) See generally as to Eccksiantical Courts 
ana the procedure therein, title Ecclesiastical Law. 
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SOT.* of the copyright refuses to republish after the death of the" 
Jurisdiction author (b) 

Sub-Sect. 6 — Appeals from Courts Outside the United Kingdom 

Colonial 52 As His Majesty the King is supieroe over all persons and 

appeals. courts within hm dominions, a right of appeal in all cases civil and 
cnmmal to the King in Council exists from the highest civil oourl 
of each separate colony, piovince, state, or possession, whether it 
be a couit of error or not, except so far as the prerogative m this 
behalf has been sunendered Criminal proceedings, however, will 
only be reviewed if it is shown that by a disregard of the forms of 
legal process, or by some violation of the principles of natural 
justice or otherwise, substantial and grave injustice has been 
done(c) This right has been defined and regulated m the case 
of Bntish colonies and possessions by statutes (d), charters of 
justice, letteis patent, and Orders m Council (e) In Borne cases 


(b) Copyright Act, 1842 (5 & 6 Viet c. 45), b 5 See title Copyright and 
Literary Pkopeuiy, Vol VIII , p 163 

(c) Falkland Islands Co v II (1863\ 1 Moo P C 0 (N B) 299. 312, Rc 
lhUit (1870), 12 App Cas 459, 467, PC 

(ri) Piom Indian courts by the Indian High Courts Act, 1861 (24 & 25 
Viet o 104), s 11 , from Australian courts by the Austaahan Courts Act 
(1828), 9 Geo 4, c 83, b 15, and the Aubtrahan Constitutions Act, 1850 (13 & 
14 Viet c 59), s 28 , from Newfoundland by the Newfoundland Act, 1824 
(5 Geo 4, o 67), s 20 , and fiorn colonial courts by the Judicial Committee 
Act, 1844 (7 & 8 Viet o 69), s 1 See title Dependencies and Colonies 

(0 Appeals to the Privy Council aie regulated in the several colonies, 
possessions etc as follows —Australia (Commonwealth of). Commonwealth of 
Austialia Constitution Act (63 & 64 Viet o 12), Sched , s 74, Bahamas, Supreme 
Court Act, 1896(59 Viet o 26), ss 41 and 42, Barbados, Order in Council of 
3rd Mai eh, 1859 (Statutory Buies and Orders Revjsod, Vol XIII , Windward 
Mauds, p 7) , Basutoland, Order m Council of 2nd February, 1884 (ibid , Vol L, 
Basutoland, p 1) , Bermuda, Royal Instructions, Act No 9 of 1704, s 2, Couit 
A(t, 1814, and Bermuda Acts, 1836 (No 15), 1876 (No 382), Bntish Columbia, 
Oidei m Council of 12th July, 1887 (Statutory Buies and Orders Revised, 
Vol VI, Judicial Committee, p 16), Bntish Guiana, Order in Council of 
20th June, 1831 (arts 25—27) (i bid, Judicial Committee, p 18), Bntish 
Honduias, Oidei m Council ot 30th November, 1882 (t hid , Vol 1 , Bntish 
Honduias, p 4) , Supreme Court Ordinance, ss 54 — 61 (Consolidated Laws of 
Bntish Honduras) , Bntish New Guinea, Order m Council, 6th March, 1902 
(t bid , Vol I , Australia, p 70) , British North Borneo, Charter of IstNovembei, 
1881, ait. 2 (Land Gass , 8th November, 1881, pp 6448—63) , Canada (Dominion 
of), Revised Laws of Canada 1886, o 135, ss 24, 37 , Canadian Act, 54 & 55 
Vlot c 23, s 4, Cape of Good Hope, Charter of Justice of 4th May, 1832 
(mete 50, 51) (Statutory Rules and Ordois Revised, Vol VI , Judicial Committee, 
p 2*2), Ceylon, Chaiter of Justice of 18th February, 1833 (ibid , Vol L, Ceylon, 
p 3) , Cyprus, Orders in Council, 15th July, 1881, artB 1 — 5 (i bid , VoL V , 
Foreign Jurisdiction, p 319), 30th November, 1882, art 41 (ffoef., p 341), 
Falkland Islands, Ordinance No 2 of 1898, s 25 , Federated Malay States, 
Federated Malay States Order m Council, 1906, of ilth May, 1906 (Statutory 
Rules and Oiders, 1906, p 945) , Fiji Order m Council of 22nd February, 
1878 (Statutory Rules and Orders Revised, Vol VI y Judicial Committee, 
p 24) , Gambia, Order m Council of 24th November, 1891 (ibid , Vol VI , 
Cambio, p« 5) , Gibraltar, Order m Council of 17th November, 1888 
(arts 41 — 4<) (ibid , Vol VI , Gibraltar, p 19) ; Gold Coast, Order in Council 
of 23rd October, 1877 (t bid , Vol VI , Judicial Committee, p 27) , Hong 
Kong, Royal Instructions, 21st January* 1846, 19th January, 1888 (ifad, 
Vol VI , Judicial Committee, p 34) , Order in Council of 23rd October, 
1877 \und , VoL V i Foreign Jurisdiction, p 248), India, Older in Council of 
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•of self-governing colonies the colonial legislature has had power satnMj. 
delegated to it by the Imperial Parliament to make laws limiting JwmObHoBi 
the matters in which special leave to appeal to the Privy Council 
may be asked, but such proposed laws are to be reserved for His 
Majesty’s pleasure (/) 

Appeals from the Channel Islands lie to the King in Council as xauSd®, 
Duke of Normandy, and aie heard by the Judicial Committee m 
the same way as colonial appeals ( g ) 

10th April, 1838 ( ibid , Yol VI , Judicial Committee, p 37), Letters Patent of 
28th December, 1865, and 17tk March, 1866 (ibid , Vol VI , India, pp 3, 16, 

28, 41), Aot 14 of 1882, es 595 et aeq , Act 10 of 1897, b 3 (24). Act 17 of 
1875, Jamaica, Order m Council of 14th April, 18ol (i bid , Vul Vi , Judicial 
Committee, p 41), Judicature Law, 1879 (No 24 of 1879), Leowaid Islands, 

Older in Council, 24th March, 1880 (ibid , Vol VI , Judicial Comimtteo, p 50), 

Supreme Court Acts, 1873, 1880, 1884, 1887, Malta, Order in Council ot 18th 
December, 1824 (t bid , Vol VI , Judicial Committee, p 52) , Manitoba, 

Ordeis m Council, 26th November, 1892 (t bid t Vol VI, Judicial Committee, 
p 55, Miuntius, Older m Council, 13th Amil, 1831, 23rd Ootobei, 1851 
(* bid , Vol V1H , Muuniius, pp 21, 25), Natal, Order m Council, 19th July, 

1870 (»5id, Vol VI, Judicial Committee, p 58), New Brunswick, Older 
m Council of 27th November, 1852 \ibtd , Vol VI , Judicial Oommittoe, 

» 61) New South Woles, Order in Council of 1 3th Novombor, 1850 (ibid , 
fol VI, Judicial Committee, p 64), New Zealand, Older in Council of 
16th May, 1871 (i btd , Vol VL, Judicial Committee, p 68), Newfoundland, 

Charter ok Justice of 19th September, 1825 , Vol IX , Newfoundland, 

p o) , Noith-We8t Torntoiioe, Order in Council of 30th July, 1891 (i hid , 

Yol VI, Judicial Committee, p 71), Canadian Acts, 49 Vnt o 50, Nova 
Scotia, Cider iu Council of 20th March 1863 (ibid , Vol VL, Judicial Com- 
mittee, p 73) , Ontario, Kovised Statutes of Onfcano, 1897, s 4, c 48, p. 549 
Orange Eiver Colony, Order in Council of 23rd June, 1901 (Statutoiy Kules and 
Orders, 1901, p 695) , Funce Edwazd Island, Common Law Procedure Act, 

1873 (36 Viet c 22 (Prince Edward Island), s 158, Koyal Instructions read to 
Sir J Colbom 13th December, 1838, Quebec, Code of Civil Piocedure, art* 

1178—1182, Queensland, Order m Council of 30th June, 1860 (ibid , Vol VI , 

Judicial Committee, p 77) , St Helena, Order m Council of 13th February, 

1839 (ibid , Vol XI , St Helena, p 1) , Seychelk *, Order in Council of 
10th August, 1903, art 14 (i bid , Vol XI, Seychelles, p 9), Siena Leone, 

Order in Council of 26th February, 18G7 (ibid, Vol VI, Judicial Committee, 
p 81), and 24th November, 1891 (ibid , Vol VL, Gambia, p 5) , South 
Australia, Order in Council of 9th Juno, 1860 (ibid , Vol VI, Judicial Com- 
mittee, p 85), Southern Nigei la, Oidors m Council of 5th July, 1889 (tbid , 

Vol VL, Judicial Committee, p 47), 29th Deoember, 1887, 24th July, 1901 
(ibid, Vol V, Foieign Jurisdiction, pp 150, 161), Straits Settlements, Civil 
Appeals Ordinance, 1893 (No 2 of 1893), Swaziland, Order in Council of 
27tn February, 1906 (Statutory Buies and Orders, 1906, p 948) , Tasmania, 

Chaiter of Justice of 4th Mai oh, 1831 (Statutory Buies and Orders Bevisod, 

Vol I , Australia, p 50) , Transvaal, Order m Council of 15th September, 1902 
(i bid , Vol VI , Judicial Committee, p 88) , Tnmdad and Tobago, Ordeis in 
Council, 17th November, 1888, and 20th October, 1898 (ibid, Vol XIII, 

Trinidad and Tobago, pp 4, 5) f Judicature Ordinance, 1879, Judicature 

9 ?obago) Ordinance, 1898 , Victoria, Order iu Council of 9th June, 1860 (ibtd 
oL vX, Judicial Committee, p 90), Supreme Court Act, 1890, s 231 , Western 
Australia, Order in Council of 11th October, 1861 (ibid , Vol VL, Judinal 
Committee, p 93), Windward Islands, Orders in Council of 3rd March, 1859 
Cjbid , Vol xTTT , Windward Islands, p 7) See also title Dependent fls and 
colonies 

( f) In the case of the Commonwealth of Australia, by the Common w < ulth of 
Australia Constitution Act, 1900 (63 ft 64 Viet c. 12), Sched. (74) 

( g ) Appeals from Jersey are regulated by Orders m Council of 19th May, 

1671, ana 15th July, 1835 (Statutory Buies end Orders Bevisbd, 1901, Vol VL, 

Judicial Committee, pp 33, 44) Those from Guernsey by Orders in Council of 
13th May, 1823, and 15th July, 1835 (ibid , pp, 30 f 33). 
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Courts 
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sbot s. 58 Besides those cases in which appeals he by right of a grant 
Jurisdiction, contained in the instrument constituting the court, a person 
aggrieved by a decision of a Court may present a petition, supported 
by affidavit, praying for leave to appeal to the Judicial Committee 
on special grounds (/t). Such leave will not be granted m cases 
wbeie it can be shown that the prerogative power to grant leave to 
appeal has been surrendered (t) If the Court below has power to 
grant leave to appeal an application for leave Bhould be made 
to that court in the first instance ( k ). 

h 54 In addition to the British colonies and possessions, there are 

niaou.mugn places where, by treaty, grant, usage, sufferance, and other lawful 
means, His Majesty has power and jurisdiction, and where, under 
the Foreign Jurisdiction Act, 1890 (l), and the ActB repealed by 
that statute, courts have been established The appeals from these 
courts are governed by the Orders in Council establishing or other- 
wise regulating them (m) These appeals are in some cases direct 
to the King in Council (n), and in others to some colonial court and 
thence to the King in Council (o) 


lurindictioD 
Act, 


( h ) The petition must disclose all the cucumstances under which the leave IB 
Bought (Lyall v Jar dine (1870), 7 Moo 1* C 0 (n a ) 116, Mussoone Bank v 
Raynor (1862)7 App Cas 321,328, P C , Baudairuv Jersey Banking Co (1888), 
13 App Cas 832, r C ), taunt indicate the question* to be mined at tho heiring 
Monee Dtmte v Jug gut fndro Naratn Ghowdiuj (1866), 11 Woo Ind 
App 1), and disclose a ease in law and on tho monte Tho petition must also 
iihow special giounds for its being granted (Kx parte Kensington (1863), 15 
Moo POO. 209) See also, as to appeals, title Dependencies and Colonies 
( t) As m the case of questions as to the limits inter se of the constitutional 
powers of the Commonwealth of Australia, and those of any State etc , sec 
Commonwealth of Australia Constitution Act, 1900 (6 5 & 64 Viet c 12), 
Si hod (clause 74) See Kennedy v Purcell (1886), 59 L T 279, P C , Ihdherqev 
laudiy (1876), 2 App Cas 102, P C , or whore tile court is to be guided by 
equity and good oonBciome [Moses v Barter, [1896] A C 245 PC) 

(*) Fx parte Kensington (1863), 15 Moo P 0 C 209 
(/) 53 «$L of \ ict o 37 

(m),The appo ils from these remits are regulated as follows — Africa, Order m 
Council of loth October, 1889 (art 82) (Statutoiy Ilules and Orders Ee vised, 
Vol Y , Poieign Jurisdiction, pp 1, 22), Order in Council of 20th October, 1898 
(ibid , pp. liu, 127) , Brunei, Order in Council of 24th July, 1901 (arts. 69—80) 
(ibid , pp 189, 206) , China and Corea, Order in Council of 24th October, 1904 
(arts 87. 115 — 117) (Statutory Buies and Oideis, 1904, pp 223, 231, 232), 
Eastern Africa, Oi dor m Council of 1 1 August, 1902 (arts 9 — 1 1) (Statutory Buies 
and Orders Bevised, Yol Y , Foreign Jurisdiction, pp 49, 50) , Morocco, Order 
m Council of 26th November, 1889 (arts 44, 105) (ibid , pp 425, 441, 454) , Muscat, 
Older m Council of 4th November, 1867 (arts 6 — 14) [ibid , pp 472, 474) , North- 
Eastern Bhodesia, Order in Council of 21st January , 1900 (art 28) (tbtd , pp 56, 
63) , Ottoman Dominions, Order m Council of 8th August, 1899 Tarts 62, 183 
— 185) (ibid , pp 742, 763, 780) , Pacific Ocean, Order in Oouncil of 15th March, 
1898 (art 86) (i5u&, pp 484, 511) , Persia, Order in Council of 13th December, 
1889 (arts 230—232) {ibid , pp 575. 624) , Persian Coast and Islands, Order m 
Council of 13th December, 1889 (arts. 23—31} (ibid f pp 667, 676), Siam, 



300—303), Zanzibar, Older in Council of 7th ^July, 1897 (art 29f^(»5»d M 
pp 87, 97) 

(«) In the coses of Africa China and Corea, Eastern Africa, North-Eastern 
Rhodesia, the Ottoman Dominions, Persia, and Somaliland 
(o) Ih the case of Brunei and Siam, to the Supreme Court of the Straits 
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Part IV — The Judicial Committee or the Privt Council. 

Sub-Sect 6 — Jurisdiction a* to Scheme* /or Endowed School*. 

55 The governing body of any endowment to which a scheme 
under the Endowed Schools Act, 1869 (/>), relates, or any person 
or corporation aggrieved by the Bcheme, may, in certain cases, 
within two months after publication of the scheme when approved, 
petition His Majesty m Council against the schome (q) Such 
petitions are to be lefened to the Judicial Committee as if they 
were appeals from courts from whioh an appeal lies to the Judicial 
Committee (»). 


Sect. S — Practice and Ptocedure 

SuB-StOT 1 — Ch dxnar y Appeal* 

56 The piactice and procedure of the Judicial Committee in 
oidmarv appeals is, as from 1st January, 1909 (*), regulated by 
Orders m Council made in that behalf on 6th March, 1896 (a), and 
21st December, 1908 (b) 


(i ) Leave to Appeal 

57 Appeals lie either by the right of grant, m pui finance of leave 
obtained by the appellant from the court appealed from, or by reason 
of special lea\e granted by the Judicial Committee (c) The latter 
appeals aribo either where leave to appeal has been refused by thn 
court below, or whore the leave to appeal was granted on some 
special point, and the appellant wishes to laise points not included 
w the leave to appeal or not decided at tome stage m the action 
previous to the decision of the court appealed from, or where the 
court below does not possess power to grant leave to appeal 
Special leave may also be obtained to avoid having recourse to an 
intermediate court of appeal, where a question of law is raised by 
the proceedings (d). 

A refusal to allow an appeal to the Judicial Committee arises in 
most cases by leason of the court below holding that the amount 
m dispute is below the appealable value , m such a caso, m the 
petition Against that holding, it is advisable to ask for special leave 
to appeal, as the Judicial Committee, if they tfffiim the decision of 
the court below as to the amount in dispute, may still, upon its 


Settlements , of Morocco, to the Supreme Court of Gibraltar , of Muscat, the 
Pei sian Coast and Islands, and Zanzibar, to the High Court of Bombay , <>f 
the Pacific Ocean, to the Supreme Court of Fiji, of Wei-hai-Wei, to the 
Supreme CouTt of IIong-Kong , of Southern Rhodesia, to the Supreme Con it of 
the Cape of Good Hope 

(р) 32 & 33 Viet o 56 

(o) Endowed Schools Act, 1669 (32 & 33 Viet c 66), e 39, 

(r) Endowed Schools Act, 1873 (36 & 37 Viet c 87), s 14 

(s) Judicial Committee Rules, 1908, r 88, Statutory Rules and Ordos 1908, 
p 406, No 1288, L 43, TP‘09] WN.Pt JI , pp 50—38 

(a) Statutory Rules and Orders Revised, Vol VI , Judicial CommitHu, p 13 

US fbtd , ubv supra, 

(с) Judicial Committee Rules, 1908, r 2, Statutory Rules and Oidcm, 1908, 
P 406 See Daily Telegraph Co v McLaughhn, [1904] A C 776, P O , 
Vtrionan Rail wave Commissioners v Brown , [1906] A 0 381, PC , U v. Bounds, 
[1904] A 0 412, P 0 

(d) Harmon ^ Scott (1846), 5 Moo P 0 C 367. 


8m, i, 
Jurisdiction. 

Endowed 

schools. 


Regulation 
of practice. 


Leave to 
appeal 


Refusing 

leave 
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appearing that the question involves some general right, grant 
special leave to appeal (e) 

Where the court below is not a court of error or court of appeal, 
power is given by Order in Council to admit appeals either generally 
or as to any particular case ( f). 

58 The petition asking for special leave to appeal must state 
succinctly and fairly all such facts as it may be necessary to state 
in order to enable the Judicial Committee to adviBe His Majesty 
whether such leave ought to be granted The petition must not 
travel into extraneous matter, and must deal with the mentB of the 
case only so far as is necessary for the purpose of explaining and 
supporting the particular grounds upon which bpccial leave to 
appeal is sought ( g ) It is necessaiy that theie should be vheinma 
tides on the part of the petitioner ( h ) 

The petitioner must lodge at least three copies of his petition for 
spocial leave to appeal together with an affidavit that, to the best 
of his knowledge, information, and belief, the allegations contained 
in the petition are true (i) The petition for special leave to appeal 
may bo lodged at any time after the date of the j udgment sought to 
be appeulod against, but with the least possible delay (A) Where the 
Jndici.il Committee advise His Majesty to grant special leave to 
appeal, they must in their ropoit specify the amount of security for 
costs (if any) to be lodged by the petitionei, and the period (if any) 
within which bucIi security is to be lodged and, unless the circum- 
stances of a paiticular case render such a course unnecessary, 
provide for the transmission of the record by the registrar of the 
court appealed from to the registrar of the Privy Council, and 
piovide further matters as the justice of the case may require (J). 

59 A person wishing to appeal tn found paupens must apply 
by petition, accompanied by a certificate of counsel that there 
aie leasonable giounds for the appeal (m), and by an affidavit 
stating that he is not worth more than £25 besides his wearing 
apparel and lus interest m the appeal The petition should state 
that he is unable to piovide sureties (n) A petitioner tnfoimd 

(f) Gungowa Nome Malvpa v Kunoa Kome Jogapa (lb70), 13 Moo Ind App. 
433, Brown v McLaughan (1870), L R 3 P 0 458 
(/) Judicial Committee Buies, 1908, rr 2, 3 , Statutory Rules and Orders, 
1908, No 1288, Tj 43, pp 400,407, [1909] W N , Pt II, pp SO— 58 See 
also Judicial Committee Act, 1844 (7 & 8 Viet, c G9), * 1 and Ewing w Dominion 
Bank , [190-1] A 0 806, P 0 , Clergue v Murray , [1903] A 0 521, P 0 
(p) Jjf/all v Jar dm e (1870), 7 Moo r 0 0, (n 8)116, muetoorie Bank v. Raijnor 
(1882), 7 App Oaa 328, P 0 , Baudatne ▼ Jersey Banking Co (1888), 13 App 
CM 832, P 0 , Gforee Monee Donee v Juggut Indro Naratn Ghowdery (1866), 11 
Moo Ind App 1 , Sheo Singh Bat v Museum ut Dakho (1878), L R. 5 Ind App 
87, Annuudomoyee Chotvd y Sheeb Chunder Boy (1862), 9 Moo Ind App 287, 
Ex fOrie Kensington (1863), 15 Moo P. 0 C 209 
(a) Bam Sabuk Botev Mqnmohtnt Doeeee (1874), L It 2 Tnd App 71, 81 
(A Judicial Committee Rules, 1908, r 4, t<6» supra, p 407 
\k) JMu r 6 
(0 IMi , r. 6 

(m) Loti T* Bailey (1851), 7 Moo P O. O 430, Watte ▼ Beaman (1854), 0 
Moo P 0 0 81 • See also Mitchell v New Zealand Agency Co , [1904] A C. 
149 , Pommma ▼ Arumogam, [1902] A C 561 , Quinlan v Quinlan, [1901 J A.O. 
612 j Walker ▼. Walker , [1903] A 0 170, P 0 

(n) Judicial Committee Rules, 1908, r 8, and see Kelly ▼ Corbett (I860), 14 

Moo P CL 0 89 • f 
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IMupeus is relieved from the payment of fees, and from lodging sm.1. 
security for costs (o), but must pay for preparing and printing the Practice «nu 
record. Procedure. 

If a petition to appeal tnfannd pauperis is dismissed, the Judicial 
Committee may advise His Majesty to order that the petitioner 
may be excused from payment of the Council office foes usually 
chai geable to a petitioner m lespect of a petition for leave to uppeal(p). 

An appellant m form! paupeua maybe awarded costs according 
to the rides of the House of Lords bb to pauper costB (9) 

(11 ) Preparation of Record 

60 After an appellant has fulfilled the conditions governing an The reoord. 
appeal so far as the court below is affected, or has obtained special 
leave to appeal, the appellant is required without delay to take all 
necessary steps to have the record transmitted to the registrai of 
the Pnvy Council (r) The record muBt be printed in accordance 
with prescribed rules («), and maybe printed either abioad or m 
England (t) Where the tecord is printed abroad, the registrar 

of the court below must, at the expense of the appellant, transmit 
to the registiar of the Pi ivy Council forty copies of Buch recoid, 
one of winch copies he must ceitify to be correct by signing Ins 
name on, 01 initialling every eighth page thereof, and by affixing 
theroto the seal of tiny of the courts appealed from (a) 

Where the record is printed in England, the registiar must, at 
the expense of the appellant, transmit to the registrar of the Pnvy 
Council one cei tiffed copy of such record, together with an index of 
all the papers and exhibits m the case No other coi tified copies of 
the recoid may be transmitted to the agents in England by or on 
behalf of the parties to the appeal (6) 

Where part of the record ib printed abroad the above ruleB apply, 
as far as practicable, to such parts as aie punted abroad and in 
England respectively (c). 

The reasons given by the judge, or any of the judges, for or 
against any judgment pronounced in the course of the proceedings 
out of which the appeal aiiBes, are to bo communicated by such 
judge or judges in writing to the registrar, and are to be tiansnntted 
to the registrar of the Privy Council at ther same time as the 
record is transmitted (d) 

(o) Judicial Committee Bulos, 1008, r 9 , Statutory Buie* and Olden, 

1908, No 1288, L 43, p 407, [1909] W N , Pt II , pp 60 -58 

(p) Ibid , r 10, ubt supra, to 408 

(g) Wasteneys v Watimeyt, [1900] A 0 440, P 0 That u, no fees of counsel 
are allowed, but the solicitor has lus out of pocket costs and a reasonable 
allowance to oover office expenses etc 
(r) Judicial Committee Bulos, 1908, r 11, ubt tupia, p 408 
(«) Ibtd, r 12 

(<) 2 in demy quarto on paper 11 in by 8 J in , in jpica type, but accouuta, 
tabular matter, and notes in long pnmer, forty-seven lines of pica to tb> j>ige, 
each tenth line to be numbered Fifty copies to cost 38» per sheet of eight 
pages (ibid , Sbhed A) 

(a) Judicial Committee Buies, 1908, r 13, ubt tupia, p 409. 
lb) Tbtd^r 14 . 

(c) Iltd , r 16 
W Ibid., r 16. 
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The regifiti ar, as well as the parties and their agents, must* 
endeavour to exclude from the record all doouments (especially 
such as are merely foinial) that are not relevant to the subject- 
matter of the appeal, and, generally, to reduce the bulk of the record 
as far as practicable, taking special care to avoid the duplication of 
documents and the unnecessary repetition of headings and other 
merely formal parts of documents , but the documents omitted to 
be printed or copied must be enumerated m a list to be placed after 
the index or at the end of the record (e) 

Where one party objects to the inclusion of a document m the 
record, on the ground that it is unnecessary or n relevant, and the 
other party insists on its being included, tho record as finally 
printed must, with a view to the subsequent adjustment of thecostB 
of and incidental to Buch document, indicate, in the index or 
otherwise, the fact that, and the party by whom, the mclusion of the 
document was objected to ( f) 

The record must be registoied m the registry of the Privy 
Council as soon as it is received, with the dato of aruval, the names 
of the parties, the date of the judgment appealed from, and the 
description, whether “ printed ” or “ written ” A record not piloted 
m the prescribed manner (g) is to be treated as wntten Appeals 
are to be numbered consecutively in each year m tho older in which 
they are received (li) 

Tho paitieB are entitled to inspect the record and to I'xtraet all 
necossaiy particulars theiefrom for the puipose of entering an 
appoaiance(i) 

61 When the record arrives in England either wholly or partly 
wntten, the appellant must within foui months, if the appeal comes 
fiom certain courts ( k ), and within two months in other cases, enter 
an appoarauce and bespeak a typewritten copy of tho recoid, or of 
such paits thereof as it may be nocessaiy to have copied (7) 

After enteung hiB appearance the appellant must forthwith give 
notice thereof to the respondent, if the latter has entered an 
appeal ance (m) 

62 When it appeals likely that the decision of a matter on appeal 
will turn exclusively on a question of law, the parties, with the 
sanction of the registrar of the Privy Council, may submit such 
question of law to the Judicial Committoe m the form of a special 


(e) Judicial Committee Buies, 1908, r 17 , Statutory Buies and Orders, 1908, 
No, 1286, L 43, p 408 , [1909] W N , Pt II , pp oO -58 
[/) Judicial Committee Bulee, 1908, r 18, ubt supra, p 409 
fy) See p 35 note (f), ante 

(ft) Judicial Committoe Buies, 1908, r 19, ubt supra, p 409. 

'ft 1 btd r 20 

*} /a , in the case of Australia (and the constituent States thereof), Basuto- 
land, British East Africa,. British Honduras, British North Borneo, Brunei, 
Ceylon, GhinajEastom African Protectorates, Falkland Islands, Federated Malay 
States, Fill, Hong-Kong India Mauritius, New Zealand, Persia, Seychelles, 
Somaliland Protectorate, Stioits Settlements, Zanzibar (tbtJ , Sched B ) 

(0 Ibid , r 21 The ooste of preparing the copies is fixed at per folio 
of English matter) 2d per folio of Indian matter, and id per folio of foreign 
matter (tbtd ) 

(m) IM , r. 22. 
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'case, and print such parts only of the record as may be neoewary 
for the discussion thereof But if the Judicial Committee think fit 
they may order the full discussion of the case. In order to promote 
suoh arrangements and simplification of matters in dispute, the 
registrar may call the parties before him, and, having heard them 
and examined the record, may report to the Judicial Committee as 
to the nature of the proceedings (n), 

63 As soon as the appellant has obtained the typewritten copy of 
the record, he muBt arrange the documents m ordei, check the 
index, mseit marginal notes, and generally do all that is necessary 
to prepare the copy for the printer, and, if the respondent has 
entered an appearance, submit the copy piepaied for the printer to 
the respondent for approval If the parties cannot agree the matter 
is to be submitted to the registrar of the Privy Council, whose docision 
thereon shall be final (o) 

When the typewritten copy of the record is ready for the 
printer, the appellant must lodge iL with a request to the registrar 
to have it printed by His Majesty’s l’nntei or by any other printer 
on the Barae teims, and engage to pay the prescribed price (p) for 
fifty copies, or such other number as m the opinion of the registrar 
the circumstances of the case roquire (q). 

64 When the pi oof pnntB of the record ai e loady, the registrar of 
the Privy Council must give notice to all parties who have enteied 
an appearance, requesting them to attend at the registry, at a time 
named, to examine the proof pi mis and compare them with the 
certified record After the examination the appellant must lodge 
his pioof print, duly corrected and so far as necessary approved by 
the respondent, and the registrar must cause the copies of the 
record to be struck off from this proof print (r) 

Each party who has entered an appearance is entitled to receive 
for bis own use six copies of the record («). 

Subject to any special direction from the Judicial Committee, the 
costs of and incidental to the printing of the record form part 
of the costs of the appeal, but where a document has been objected 
to by either party (t) if such document on taxation is found to be 
unnecessary or irrelevant, the costs of ‘printing it are disallowed 
to nr borne by the party insisting on its inclusion (a). 

(m.) Petition of Appeal 

65 The appellant must lodge his petition of appeal, where it 
arrives m England printed, within four months in the case of 
appeals from certain courts (b), and within two months in othe* 

(n) Judicial Committee Buies, 1908, r 25 , Statutory Buies and Orders, 1 90S, 
No. 1288, L 43, p 409 , [1909] W N , Pt II , pp 60-58 
‘ Ibid , r 23 

See p 35, note (t), ante 

Judicial Committee Buka, 1908, r 24, ubt supra , p 410. 

Ibid , i 26. 

Ibtd , e 27 
r See p 36, ante * 

(<0 Judicial Committee Buies, 1908 r 28 

(6) In case of appeals from the courts mentioned in note (&), P ^ an ^ 
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eases; wheie it arrives m England written, within one month from* 
the date of the completion of the printmg thereof. If there are 
special reasons the appellant may lodge his petition of appeal pnoi 
to the arrival of the record (c) 

The petition of appeal (d) must recite succinctly, and, as far as 
possible, m chronolgical order, the puncipal steps rathe proceedings 
from their commencement down to the admission of the appeal, but 
must not contain argumentative matter, or go into the merits of the 
case (e). 

The appellant must, after lodging his petition of appeal, serve a 
copy thereof indorsed with the date of lodgment without delay on 
the respondent, as soon as the latter has enteied an appeal ance (/) 

66. The petitioner must notify the registrar when a petition is 
ready for hearing, and the petition ib thereupon deemed to be set 
down (g) 

All potitions which have been set down are to be put in the 
paper, unless the Judicial Committee otherwise direct, on each day 
appointed for the hearing of petitions Petitions, however, in the 
absence of special circumstances of urgenoy shown to the satis- 
faction of the legistrar, are not to be put in the paper before the 
expiration of thieo clear days, if unopposed, or ten cleat days, it 
opposed, from tlie lodging thereof, unless m the latter case the 
opponent consents to an earlier day not less than thieo clear days 
fiom the lodging (h). 

67 When the Judicial Committee have appointed a day for the 
healing of a petition, the registrar is to notify all partios concerned 
hy summons (i) If the pra> er of a petition is consented to in 
wilting by the opponent, or the petition is of a formal or non- 
contentxous character, the Judicial Committee may, if they think 
fit, report to His Majesty, or make an order, as the case may be, 
without requiting tlie attendance of the parties, and m such case 
no summons is to be issued, but the registrar is to notify the 
patties of the making, date, and nature of the loport or order (k) 

68 A petitioner who desires to withdraw his petition must give 
notice in writing to the registrar Wheie the petition is opposed 
the opponent is, subject to any agreement between the parties, 
entitled to apply to the Judicial Committee for his costs, but where 
the petition is unopposed, or the parties have agreed as to thecoBts, 
the committee may dispose of the petition as a consent petition (l) 
An appeal once incepted can only be withdrawn by leave of the 
Judicial Committee obtained on petition (m) 

(el Judicial Committee Buies, 1908, r 29 , Statutory Bulea and Orders, 1908, 

No. 1288 , L 48, p 411 , [1909J W N, Pt II , pp. 60—68 

'£) As to the form of the petition of appeal, see p 42, post 
«) Judicial Committee Buies, 1908, r 80, vbt supra, p 411 
'/) IM, r 31, ubt supra, p 411. 
y) IM,, r S3, p 416. 

(h) Iht f,r M 
(«) Ihd , t. SB 
(It) I bid., r. 60 
(f) Ibid., t. 57, p 417 

(m) Heed ▼. Sremutty Gommonty Tkibte (1857), 6 Moo Tnd App 400 
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69. Where a petitioner unduly delays bringing his petition to a 
hearing, the registrar is to call upon Iran to explain the delay, and 
if no explanation, or one, m the opinion of the registrar, insufficient, 
is offered, the legistrar is to treat the petition os set down, and, 
after notifying all parties by summons, to put it in the paper on 
the next day appointed for the hearing of petitions for such 
directions as the committee may think fit to give (n) 

Only one counsel is to be heard on each side on the hearing of a 
petition (o). 

70 Wheie a petition is expected to be lodged, or has been lodged, 
which does not lelate to any pending appeal of which the locoid 
has been registeied in the registry of the Privy Council, any person 
claiming a right to appear at the heating may lodge a caveat, 
and thereupon is entitled to receive from the registrar of the Privy 
Council notice of the lodging of the petition (if not lodged at the 
time of the caveat), and if and when the petition has been lodged to 
require the petitioner to serve him with a copy of the petition, and 
to furnish him, at Ins own expense, with copies of any papors lodged 
by the petitioner in support of his petition The caveator shall 
forthwith, after lodging his caveat, give notice thereof to the petitioner, 
if the petition has been lodged ( p ) 

71 Copies of potitions relating to any appeals of which the record 
has been registered m the registry of the Privy Council are to be 
served on all parties who have entered an appearance Any party 
so served is entitled to lequire the petitioner to furnish him, at his 
own expense, with copies of any papers lodged m support of the 
petition (q) 

72 A petition not lelating to any appeal of which the lecord has 
been registered m the registry of the Privy Council, or which 
contains allegations of fact which cannot be vuihed by reference to 
the registered record, or any certificate, or duly iuthenticated state- 
ment of the court below, must be supported by an affidavit Where 
the petitioner appears m person, this affidavit must be sworn by 
him, and state that to the best of his knowledge, information, and 
belief the allegations in the petition are true. Where the petitionor 
is represented by an agent, the affidavit must be- sworn by the agent, 
an<\ besides stating that to the best of his knowledge, information, 
and belief the allegations in the petition are true, show how bo 
obtained his instructions and information ( 7 ). 

73 A petition for an order of revivor or substitution must be 
accompanied by a certificate or duly authenticated statement from 
the court below, showing who, in the opinion of that court, is the 
proper person to be substituted, or entered, on the record m place 
of, or in addition to, the party who has died, or undergone a change 
of status (s). 

(n) Judicial Committee Buies, 1908, r 68, Statutory Buies and Ordnn 1908, 
No 1288, L 43, p 417, [1909] W N , Pt II, pp 60—68 

0 ) Ibid 69, p 417 Thu refers to all petitions except petition! of appeal. 

p) Ibid 48, p 415 

g) Ibid, 49, p 416 

it) Ibid, 60, p 418 

(!) Ibid , 61, p 416 
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The registrar may, subject to appeal to the Judicial Committee,* 
refuse a petition on the ground that it contains scandalous 
matter (a) 

(iv ) Withdrawal or Non-Prostcubon of Appeal. 

74 An appellant, who has not lodged his petition of appeal, may 
withdraw his appeal by giving notice in writing to the registrar of 
the Privy Council, who must with all convenient speed by letter 
notify the registrar of the court appealed from that the appeal has 
been withdrawn The appeal stands dismissed as from the date of 
this letter ( b ) 

When an appdlant, who has lodged his petition of appeal, desires 
to withdraw his appeal, he must present a petition to that effect 
On the hearing of this petition a respondent who has entered an 
appearance may (in the absence of any agreement between the 
parties) apply to the Judicial Committee for his costs But when the 
respondent has not enteied an appearance, or if he lias entered an 
appearanco but consents in writing to the prayer of the petition, 
the Judicial Committee may, if they think fit, dispose of it similarly 
to a consent petition, mutatis mutandis (c) 

75 Where an appellant takes no step in prosecution of his appeal, 
witlnn four months in the case of appeals from certain couits (d), or 
within two months in other cases from the date of the ariival of the 
recoid in England, the registiar of tho Privy Council must, with all 
couvoment speed, notify bj letter the registiar of the court appealed 
from that the appeal has not been prosecuted The appeal stands 
dismissed for non-piosecution as from the date of this letter without 
fuitber ordei («) 

Where an appellant who has entered an appearance foils to 
bespeak a copy, or part of a copy, of a wntten lecord as prescribed 
within the pi escribed time (f), or having so bespoken a copy fails to 
take all further steps necessaiy to complete the printing of the 
record, or fails to lodge his petition of appeal within the prescribed 
peuod (g\ the registiar of the Pi ivy Council must call upon him to 
explain his default, and if no explanation is offered, or the explana- 
tion is, in the opinion of the legistrar, insufficient, the registrar 
must, with all convenient speed, notify by letter the registrar of the 
court appealed from that the appeal has not been effectually piose- 
cuted The appeal stands dismissSd foi non-prosecution as fiom 
the date of this letter The registrar must send a copy of this 
letter to all parties who have enteied an appearance ( h ) 

76. Where an appellant, who has lodged his petition of appeal, 
fails to piosecute his appeal with due diligence, the registrar of the 


(a) Judicial Committee Buies, 1006, r 62 , Statutory Buies and Orders. 1008, 
Ko 1286, L 43, [1909] W N , Pt II , pp 50—58 
(l>) Jhd., t 32 

(cj Judicial Committee Buies, 1908, r 33 

{a) In the case of the courts mentioned in note (I), p 36, ante. 

(e) Judicial Committee Buies, 1906, r 34 
(/) Seep 36, ante 
(»/) Se o p 37, ante 

{/,) Judicial Committee Buies, 1908,r 35. 
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*Prrvy Council must call upon him to explain hiB default, and 1 ! no 
explanation is offered, or the explanation is, m the opinion of the 
registrar, insufficient, the registiar must issue a summons calling 
on the appellant to show cause before the Judicial Committee, 
at a time named, why the appeal should not be dismissed for non* 
prosecution No such Bummons can be issued before the expira* 
tion of one year from the date of the arnval of the record m England. 
If the respondent has entered an appearance, the legiBtrar must 
send him a copy of the summons, and he may be heard at the 
hearing and ask for costs and other relief The Judicial Committee 
may, after considering the matter, recommend His Majesty to 
dismiss the appeal for non-prosecution, or give Buoh other directions 
as the justice of the case may require (i). 

77 An appellant whose appeal has been dismissed for non- 
pi osecution may piesent a petition to His Majesty in Council 
praying that his appeal may be restored (fc) 

(y ) Appearance by Respondent. 

78 The leBpondent may enter an appearance at any lime aftor 
the arnval of the lecord and before the hearing of the appeal, but he 
must bear or be disallowed costs occasioned by any undue dolay in 
entering his appearance, unlesB the Judicial Committee otherwise 
direct (0 

After entering an appearance the respondent must foithwith 
give notice theicof to the appellant if the lattei has entored an 
appearance (m) 

Where there are two or mole respondents, and only one or more 
enter an appearance, the appearance form must set out the names of 
those who appear (n) 

Two or more respondents may at their own risk as to costB enter 
separate appearances in thd Bame appeal (o) 

A respondent who has not entered an appearance is not entitled 
to receive any notice relating to the appeal from the registrar of the 
Privy Council, noi be allowed to lodge a case (p) 

79 Subject to any special order of the Judicial Committee to the 
contrary, if a respondent, who was a respondent wben the appeal 
wbl admitted, whether by order of the court below or by an Order 
in Council giving special leav# to appeal, fails to enter an appeal • 
ance, and it appears from the terms of the Baid order or Order hi 
C ouncil, or from the record, or from a certificate of the registrar of 
the court below, that the said non-appearing respondent has received 
notice, or is otherwise aware of the said order or Order in Council, 
and has also received notice or is otherwise aware of the despatch 
of the record to England, the appeal may be Bet down ex pai ie 


(i) Judicial Committee Buies, 1908, r 36 , Statutory Buies and Ordeie, 1908, 
p. 412, No 1288, L 43, [1909] W. N , Pt. II , pp 60—68. 

(*) Ibid , t 37, p 413. 
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bkot 8. ft8 against) him, at any time after the expiration of three months' 
Practice and after the petition of appeal has been lodged (q) 

Procednie if the non-appearing respondent was made a respondent by Order 
in Council subsequently to the admission of the appeal, and it 
appears from the record, or supplementary recoi d, or from a certifi- 
cate of the registrar of the coart below, that the non-appeanng 
i capon dent has received notice or was otherwise aware of any 
intended application to bring him on the recoid as a respondent, 
the appeal may be set down ex pat te as against him, at any tune 
after the expit ation of three months after service on him of the 
Older m Council bringing him on the tecord as a respondent (i) 

If it is shown to the satisfaction of the Judicial Committee, by 
affidavit or otherwise, that the appellant has made every reasonable 
endeavour to serve a non-appeanng respondent with the prescribed 
notices («), and has failed to effect service, oi that it is not the inten- 
tion of the respondent to enter an appearance, the appeal may, 
without further order and at the risk of the appellant, be set down 
ex parte as against the non-appeanng respondent (t) 

Dcftnu in 80 A respondent who desires to defend an appeal tn fotmd 
fortud pavpa is may present a petition to that effect to His Majesty m 

paupai in. Council, accompanied by an affidavit stating he ib not worth £25 

ovcopt his wealing appaiel and his mterest m the subject-matter of 
the appeal (a) 

(vi ) Form of Document t. 

Petitions 81 Petitions for oi ders and directions as to practice and procedure, 

ansing after the lodging of the petition of appeal, and not involving 
any change in the paities, aie to be addressed to tho Judicial Com- 
mittee All othei petitions are to be addressed to nis Majesty in 
Council, but a petition properly so addressed may include, as 
incidental to the leliof sought, a prayer for ordeis or diiections as 
to piactice and proceduie (6) 

Orders. Orders, which do not embody any special terms or include any 

special directions, need not be diawn up, unless the Judicial 
Committee so direct, but a note thereof is to be mode by the regis* 
troi of the Privy Council (c) 

Foim. Petitions must consist of consecutively numbeied paragraphs, 

written, typewritten or lithographed on brief-paper with quarter 
margin and mdoi Bed with the namd J of the court appealed from, the 
short title and Pi ivy Council number of the appeal, or the short 
titfp of the petition (as the case may be) and the name and address 
of the London agent (if any) of the petitioner, but need not be 
signed Petitions foi special leave to appeal may be printed (in 
demy quoito or other convenient form) (d) 


(?) J udiuiil Committee Bales, 1808, r 43 a , Statutory Buies and Orders, 
1908, p. 418, No 1288, L-43, [1909] W. N , Pt IL, pp 00-68 
(r) Jhd , r 43 b, p. 414 * 

(«) That is, those mentioned m the two last preceding paragraphs. 

(<) Judicial Committee Buies, 190S, r 43, uSi tupta, p 413 
Ibid., r 44, p 414 
IUd , r 45, p 414, 



Part IV.— The Judicial Committee of the Privy Council. 


48 


* (to.) Lodging 0mm. Biot, DC 

82. No party to an appeal is entitled to be heard by the Judicial 

Committee unless he has previously lodged his case A respondent, 

however, who is merely a stakeholder or trustee with no other Cue tote 
interest in the appeal, may give notice m writing to the registrar ls,a # wl 
of his intention not to lodge a case, reserving his right to address 
the committee on the question of costs (e) 

The case may be printed either m England or abioad, but m 
either case must be printed in the prescribed mannei (/), and shall 
be signed by at least one of the counsel who attends the heating 
of the appeal, or by the party if he appears in person (g) Each 
party must lodge forty copies of his case (h) 

83 The case must consist of paragraphs numbered consecutively, Form of 
and state as concisely as possible the circumstances out of winch ease 
the appeal arises, the contentions to be urged by the party lodging 

the case, and the reasons of appeal References by page and line 
to the relevant poitions of the lecoid are to be, as fai as practicable, 
printed in the margin , long extracts from the record niubt, as fai as 
practicable, not be printed in the case The taxing officer must, 
m taxing the costs, either of his own motion or at the instance of 
the opposite paity inquire into any unnecessary prolixity in the 
case, and disallow the costs occasioned thereby (t) 

Two or more respondents may, at their own usk as to costB, 
lodge separate caseB (I) 

Each party after lodging his case must foithwith give notice to 
the other party (/). 

84 The paity who lodges his case fh st may, at any time after the “0»*e notice” 
expiration of three clear days after notice of lodgment of his case, 

serve the other party (if he has not lodged his case) with a “ case 
notice” requiring him to lodge his case witlvn one month fiom 
service of the case notice, and informing him i<hat m default the 
appeal will be set down for healing ex parte against him If the 
other party fails to comply with the case notice, the pai ty who has 
lodged his case may, at any time after the expiration of tho time 
limited by the case notice, lodge an affidavit of service (setting out 
the terms of the case notice), and the appeal, if all other conditions 
for being set down are satisfied, ib to be set down ex parte as 
against the party in default No case notice, however, may be 
served until aftoi the completion of the printing of the record The 
taxing officer in adjusting the costs of the appeal may inquire 
generally into the circumstances in which the case notice was 
served, and, if satisfied that there was no reasonable necessity foi 
serving it, may disallow the costs of it to the party serving it The 

(e) Judicial Committee Rules, 1908, r 60 , Statutory Rules and Ordem, 1908 
p. 417, No 1288, L 43, [1909] W N.Pt H.pp 60—68 

(/) See note (<), p 86, ante 

!§ Judicial Committee Rules, 1908, r. 61, ubt tupra, p 417. 

Ibid , r 62 
Ibid , r 63 

ft) Ibid., r 64, p 418. 
t)lbid.; t 66 v 

H.L.— IX , » 
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party m default is not precluded from lodging his case, at his own* 
risk as regards costs and otherwise, at any tune up to the date of 
hearing (m). 

85 Subject to the rules as to procedure on non-appearance 
of the respondent (n), and as to case notice, an appeal is to be set 
down t pso facto as soon as the eases on both sides are lodged, and 
the parties thereupon are to exchange cases by handing one 
another ten copies of their respective cases (o) 

As soon as the appeal is set down the appellant must attend at 
the registry and obtain ten copies of the record and cases, and have 
them bound in the prescribed manner (p) for the use of the Judicial 
Committee. The several documents indicated by incuts are to be 
arranged m the following order : (1) appellant’s case , (2) respon- 
dent’s case , (8) record , (4) supplementary record, if any (?) The 
appellant must lodge the bound copies not less than four clear days 
before the commencement of the sittings at which the appeal is to 
be heard (r). 

(vm ) The Bearing 

86 Where the Judicial Committee have appointed a day for the 
commencement of the sittings for the heating of appeals, the 
regiBtiar must, as far as in him lies, make the appointed day 
known to the agents of all parties concerned, and name a day on 
oi befoie which appeals must he set down, if they aie to bo entered 
in the list of business for the sitting All appeals set down on or 
before the day named are, subject to any directions from the 
committee or agreements between the paities, to be entered m such 
list of business, and, subject to directions from the committee, are 
to be heard in the order in which they are set down (s) 

The registrar of the Privy Council, subject to the rule as to non- 
appearing lespondentB (t), is to notify the parties to each appeal by 
summons, at the earliest possible date, of the day appointed for 
the hearing of their appeal, and the parties must be m readiness on 
that day(u) 

87 The hoanng is at the bar of the Pi ivy Council The 
appellant’s counsel begms and has a right of reply (a) Not 
more than two counsel will be heard on a side (b). Several parties 


(*n) Judicial Committee Rules, 1908, r 66 , Statutory Rules and Orders, 1908, 
No 1268, L 43, p 418 , [1909] W N , Pt. H , pp 50—58 
(ft) See p 42, ante (r 43) 

’(e) Judicial Committee Rules, 1908, r. 67, ubt eupra, p 418. 

(jri In cloth or half leather with paper sides , six leaves of blank paper are to 
be inserted before the appellant’s case The front cover must bear a printed 
label stating the title ana Privy Council number of the Appeal, the contents of 
the volume, and the names and addressee of the London agents. The short 
title and Pnvy Council number of the appeal must be shown on the book. 

! g) Judicial Committee. Rules, 1908, i 68, ubt eupra, p 419 
r) IbuL, r 69 
«) TM„ r 70 
t) See p. 41, ants (r 42) 

») Judicial Committee Rules, 1908, r 71, ubi eupra, p 419 
a) Logan v Burtlem (1842), 4 Moo POO 292 

(5) See Judicial Committee Rules, 1908, r 71, and title Bxrkistwis, VoL JL, 
p 417. 
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• in an appeal who ate m different interests ate heard by separate 
counsel, but if the interests are the same they mast be heard 
by the same counsel (e) Persons interested may intervene (d), but 
not when an appeal is part heard (e). 

Where legal points of importance arise, especially if the com- 
mittee who heard the appeal disagree or entertain doubts, the 
committee will hear and, if necessary, direct further argument, in 
which case one oounsel will be heard on each side ( 1 ) Re- 
argument may also be necessary m case of the death before 
judgment of one of the judges who heard the appeal (g). 

88 The committee are very unwilling to entertain any point 
not duly raised and considered in the court below (h), but when a 
question is raised for the fiist time on the construction of a docu- 
ment, or upon facts either admitted or proved beyond controveisy, 
it is not only competent, but expedient, in the interests of justice 
to entertam the plea (?) And if the point is patent on the face of 
the record, the court will deal with it although it waB not taken m 
the court below (k). 

89. The committee have power to take evidence (I) , such 
evidence is usually by affidavit, and is admitted on applications for 
leave to appeal, and where the evidence was not and could not be 
before the couit below, as, e g , when the question is as to circum- 
stances under which the court below dealt with a legal practitioner 
under its disciplinary powers (m). 

90 The committee have also power to refer any matters to he 
examined and reported on to the registrar, or to such other person 
or persons as shall be appointed by His Majesty m Council or by 
the Judicial Committee, m the same manner as matters are 
referred m the Chancery Division to a mastei (n). 

91 The judgment of the committee is in the form of a report 
to His Majesty, advising him ob to the appeal. Only one judgment 
is given , this is delivered in open court, and contains the reasons 
for the report the committee will present to His Majesty (o) When 
the committee have reported, the report & submitted to His Majesty 


(c) R» Doumte and A rr indell (1841), 3 Moo P 0 0 414, 419, Jewa-Ju v 
Tnmbnk-Jee (1842), 3 Moo Ind App 138 

(d) Maharajah fehuree Period Naratn Stag v Lai Chutterput Stnq (1 842), 
3 Moo Ind. App 100, 109 , Eait India Co v. RobtrUon (1859), 7 Moo. Jnu 
App 361 

(e) La Bangui cTHochelaga ▼, Murray (1890), 15 App Ou 414, 419, P O 
(/} Ruehmaboy v Lullvobhoy Mottxchund (1852), 8 Moo P 0 O. 4, atp 11 
(g) Thu was the cose in Falfangham v Vic tartan Railway t Commttitoncr, 

see [1900] W N , Pt II , p 55 

(a) Orey r. Manitoba and North Wutem Rati. do. of Canada, [1897] A (1. 
254, P 0. _ 

(i) Connecticut Pin Iniurawe Co ▼ Kavanagh, [1892] A G 473, 480 
(Jfc) Demme ▼ Holloway (1801), 14 Moo P 0 0 290, 298 
W Judicial Committee Act, 1833 (3 & 4 WilL 4, o» 41), ss 7, 8 
(m) Smithy Sierra Leone Justice* (1841), 3 Moo POO 361,305 
In) Judicial Committee Act, 1873 (3 A 4 WilL 4, o 41), s 17 
Jo) Ibid , s 3 
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Swt s a t tbe next Council, and when approved is embodied in an Order* 
Practice and m Council and then becomes the final decree (p) 

Pr ocedu re The costs of appeals are in the discretion of the committee (a). 

Reserved 92 Where the Judicial Committee after hearing an appeal 

judgment rescire their judgment thereon, the registrar must, m due course, 
notify the parties who attended the hearing of the appeal by 
summons of the day appointed for the delivery of the judgment (b). 
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(ix ) Costs 

93 All bills of costs are to be refened to the registrar of the 
Privy Couuuii, or such other person as the Judicial Committee 
may appoint, for taxation A scale of fees is prescribed by which 
such taxations are regulated (r) Only costs incurred in England 
are to be taxed in England (d) 

The registrar must, with all convenient speed after the Judicial 
Committee have givon then decision as to the costs of any 
ninttei, issue to the party to whom costs have been awarded an 
oidei to tax, and notice of tbe day and hour appointed by him 
for taxation This party must, not less than forty-eight hours before 
the time appointed for taxation, lodge his bill of costs (with all 
necessary voucheis) and seive the opposite party with a copy of 
his bill of costs and of the older to tax and notice ( e ) 

If a party fails to lodge his bill of costs and voucheis within the 
pi escribed time, or otherwise delays or impedes the taxation, the 
taxing oflicei may, if he thinks fit, disallow his charges for drawing 
his bill of costs and attending the taxation (/) 

Any paily aggrieved by a taxation may appeal by way of motion 
to the Judicial Committee Three clear days' notice of the motion 
must be given to the opposite party, and a copy of the notice is to be 
left in the registry of the Privy Council (g) 

The amount allowed on taxation is, subject to appeal to the 
Judicial Committee and to any direction from them to the contrary, 
to be insetted in the Order in Council determining the matter (A) 
Wheio costa are directed to be taxed on the pauper scale, no fees 
to counsel are to be allowed, and agents are only to be awarded out- 
of-pocket expenses to cover office expenses, taken at about three* 
eighths of the usuar professional charges in such matteis(i) 

When an appellant has lodged security for the respondent’s costs, 
the legistiar is to deal with such security in accordance with the 


(p) Pitts v Lafontame (1880), 6 App Cos 483 

(a) Judicial Committee Act, 1833 (3 & 4 Will 4, c 41), s 15 , Order in 
Council, 13th June, 1853, art * Statutory Buies and Oidere Sensed, Vol VI , 
Judicial Committee, p 1 

(b) Judicial Committee Rules, 1908, Statutory Rules and Orders, 1908, 
No 1288, L 43. p 420 , [1909] W N , Pt II , pp 50—58, r 74 

(cl Ibid r 75 The acsle of fees is preaenbea Dy schedule O to the Rules. 

(a) Judicial Committee Rules, 1908, r 76, ubi supra, p 420 
(«) Ibtd., t 77 
(/) Ihd., r 78 

(y) Ibid., r 79 As to appeals involving costs only, see title Defendutcixs 

AND CoLOinKS 

(A) I bid, I 80 
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directions contained in the Order in Conncil determining the 
appeal (*). 

(a.) ATueellantout 

94 The Judicial Committee have power to excuse the parties 
from compliance with the prescribed rules, and may give such direc- 
tions as to practice and piocedure as they consider just and expedient. 
Applications to be excused from compliance with any rules are to be 
addressed to the registiar of the Privy Council, who is to take the 
instructions of the Judicial Committee thereon, and communicate 
them to the parties. If the registrar thinks it deniable, or either 
of the parties so requests in wilting, the application will be dealt 
with in open court In such a case the application is to be put in 
the papei for healing on a day appointed by the committee, and 
notice is to be given to the pai lies interested of the time appointed (!) 

95 Any document lodged m connection with any matter pending 
may be amended by leave of the i egistrar of the Privy Council If 
the registrar is of opinion, or either of the parties requests in 
writing, that the application may be dealt with in open court, the 
application will be so dealt with In Biich a case tho application is 
to be put in the paper for hoanng on a day appointed by the 
Judicial Committee, and notice ib to be given to the parties 
intei ested of the time appointed ( ni ) 

96 Affidavits relating to any matter pending before His 
Majesty m Council or the Judicial Committee may be swoin befoio 
the registiar of the Privy Council (n) Where a party changes Ins 
agent, such paity or the new agent must forthwith give notice to 
the registrar m wilting of the change (o). 

97 . Proctors, solicitors, and agents admitted to practice befoie 
the Judicial Committee n;ust sign a derlaiation in the presenbed 
form engaging to observe and obey tho Rules Regulations, Orders, 
and Practice of the Privy Council, and to pay and discharge, on 
demand, all fees and charges due and payable upon any matter 
pending befoie Hib Majesty in Council (p) 

Pioctors and solicitors piactismg m London ate allowed to sign 
the declaration and practice before the Privy Council on production 
of their certificates without payment of any fees ( q ) 

Solicitors not practising in London, but admitted by the High 
Courts m England or Ireland, by the Court of Session m Scotland, or 
by the High Courts m any of His Majesty’s dominions, may apply, 
by petition to the Privy Council, for leave to practise before the 
Judicial Committee, and may be admitted to practice by an Order 

{k) Judicial Committee Rules, 1908, r 82, Statutory Rules and Ordeis, 1908, 
p 421, No 1288, L 43 

(l) Ibid , r 83 

(m) Ibid , r 84. 

(it) Ibid , r 80. 

(of Ibid , r 86 

(p) Order in Council of 0th March, 1896, r. 1, Statutory Rules and Ordorf 
Revised, VoL YI , Judicial Committee, p 13 The form of declai itwn is con- 
tained in the Order m Council 

( 9 ) Order m Council of 6th March, 1896, r. 2, ubi supra, p 14 
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of Council (a) for such period and under such conditions as the * 
Privy Council may direct (6). 

Any proctor, solicitor, agent, or other person practising before the 
Privy Council who wilfully aots in violation of the rules and 
practice of the Privy Council or of the prescribed rules, or who 
misconducts himself m prosecutmg proceedings before the 
committee, or refuses or omits to pay, on demand, the Council 
office fees and charges payable by him, is liable to an absolute or 
temporary prohibition to practise before the Judicial Committee 
upon cause shown at the bar of the committee (c). 

98 In the case of the death or change of Btatus of either of the 
parties, or a transmission of their interest, the suit abates, and an 
order of revivor must be obtained on petition In the case of joint 
appellants the appeal does not abate by reason of the death of one 
of them (d). If a sole respondent dies the appellant must apply 
for an order of revivor against the peisonal representatives of the 
deceased (e) 


Sub-Seot 2 — Ecclesiastical and Maritime Appeals 

99 Tho practice and procedure of the Judicial Committee in 
ecclesiastical, vice admiralty, and prize cases is regulated by an 
Order m Council of 11th December, 1865, in that behalf (/), and 
by an Order in Council of 21st December, 1908, making rules 
for and establishing a scale of fees to be allowed on taxation in 
appeals (g) 

The petition must be left m the office m duplicate with an office 
copy of the decree or order appealed against (ft) 

When the appeal has been referred to the Judicial Committee, 
the inhibition and citation and monition for process are issued 
by the registrar 0) If the inhibition, citation, and monition is 
not taken out within one month from the date of the petition 
being referred to the Judicial Committee, the appeal stands dis- 
missed (k) The inhibition, citation, and monition must be returned 
duly sorved on the registrar of the court below and the opposite 


(а) An Order of Council id an order made by the Privy Council itself, and 
not by His Majesty with the advice of the Pnvy Council 

(б) Ordor in Council of 0tli March, 1896, Statutory Buies and Orders 
Bevisod, Vol VI , Judicial Committee, p 14, r 3 

<c) lbtd,T 4 

w) Bute (Maichtoness) V Mason (1849), 7 Moo P 0. 0 1 
ft) Gobind Chunder Setn v Ryan (1861), 15 Moo. P 0 C 247 
{/) Statutory Buies and Orders Beviaoi, Vol VI , Judicial Committee, p 98 
\g) Judicial Committee Buies, 1908 These rules are directed (r 87) to apply 
to a*L matters falling within the appellate jurisdiction of the Judicial Committee 
surest to the provisions of any statute or statutory rule or order to the 
contrary. 

(ft) Statutory Buies and Orders Be vised, Vol VI , Judicial Committee, 
p 98, r £ Appeals are either a pud acta (where the appellant gives notice to the 
logistrar of the court below that he appeals, and the registrar enters the appeal 
in the minute book of his oourt) or in script** (where there is an instrument 
of appeal in writing (on a shilling stamp), attested by a notary public and two 
witnesses) 

(«) Ibid , r. 4* 
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party, together with the process (t), within one month from issue See*. % 

in the case of a court within the United Kingdom, and four months Practice end 

in the case of a oonrt without the United Kingdom In default the Proowfags. 

appeal stands dismissed (m) The respondent may enter appearance 

at any time after the appeal is leferred to the committee (n). If 

the respondent desires to adhere (o) to the appeal, he must withm 

one month of appearance lodge deolaration of adherence stating 

from what part of the decree of the court below he desires 

to appeal (p). The appellant must bring in sixty printed copies 

of the appendix ( q ) withm one month of the process being brought 

in and deliver foity copies to the respondent (» ) Both parlies 

are to bring in sixty printed copies of their respective cases 

withm one month of the appendix being brought in and deliver 

forty copies to the opposite party (a) The case then stands for 

hearing (f) The appellant may abandon his appeal by filing a 

pioxy stating that he abandons the appeal and consents to be 

condemned m costs (v) 

100 An appellant residing out of the United Kingdom must, Socurity lor 
within two months after service of a notice on his solicitor to that co8t » 
effect, give security in £200 (x) If an appeal BtandB dismissed under 

the mles, a motion may be made within a fortnight to reinstate 
it. An order to reinstate may be made subject to an order as to 
the costs or otherwise^) 

101 Pleadings and references to the registrar, or to the regis pleadings 
trar and merchants, are regulatod, as far as they aie applicable 

by the Buies of the Probate, Divorce and Admiralty Division 
(Admiralty) for the time being (a) 

In the case of appeals under the Clergy Discipline Act, 1802 (J>), 
it is not necessary to lodge any written statement or printed 
copies of the case with reference to which the appeal is brought (t) 

102 On the hearing of ecclesiastical appeals pi o vision is made Assessors, 
foi the attendance of the archbishops and bishops as assessors 
according to a iota ( d ) 

(l) Statutory Rules and Orders Revised, Vol VI , Judicial Committee, p 98, 
r 6 The process is the wholo of the proceedings and proofs in the oourt below 

(m) Order in Council of 11 th Decembei, I 860 , r 7 

(n) 7 bid , r 8 

(o) That is, to appeal against any part of the order of the court below which 
u prejudicial to Hun. 

(p) Ibid, T 9 

(g) That is, the record 

(r) Ibid , rr 10, 28 

(s) Ibid , rr 12, 13, 28. 

(t) Ibid., t 14. 

(«) Ibid , r 17 

(x) Ibid , r. IS, 

(y) Ibid , r 20 

(a) Ibid., rr 24, 26 See title Admiralty, Vol I , p 117 

lb) 66 ft 66 Viet c 32 

(c) Clergy Discipline Rules, 1892, r 74 (Statutory Roles and Orders Revised, 

Vol IV., Ecclesiastical Court, England, p 61) 

(d) Order in Council, 28th November, 1876 , Statutory Rulae and Orders 
Revised, Vol VI , Judicial Committee, p 114, 
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On the hearing of Admiralty appeals the Judicial Committee may, 
if they think fit, require the attendance of two nautical assessors ( e ) 

The procedure in relation to hearing and judgment is as in the 
case of oidmary appeals (/) 

103 Appeals from the Admiralty Court of the Cinque Foits, 
Colonial Courts of Admualty, and Vice-Admnalty Courts aie 
rogulated by rules made on the 23rd August, 1883 (9), except in the 
case of Indian Vice- Admiralty Courts, for which rules were made 
under the Vice-Admiralty Courts Act, 1832 ( h ), on the 27th June, 

1832 (t) 

Separate rules of procedure have been approved by Order m 
Council for sevewil colonial Couits of Admiralty (A), which possibly 
may supeiscde the rules of 1883, and m case of Indian courts 
those of 1832 

These appeals uie regulated so far as regal ds the Fuze Courts 
of fiist instance by an Order in Council of the 18th July, 1898(A), 
whilo the practice before the Judicial Committee is legulated by 
rules datod the lltli December, 1865 (wi) 

104 The pioceedings in appeals, so far as the couits below are 
oomerned, are regulated by tlio lules of those courts Before 
the Judicial Committee procedure on appeals is governed by the 
Older m Council of 11th December, 1865 (n), and fees by the Older 
in Council of 21st December, 1908 (0) Appeals under the Clergy 
Discipline Act, 1892 (71), are legulated b} the lules made by virtue 
of the Act, both 111 the couit below and before the Judicial 
Commitleo (q) 

Sect 4 — Officers 

105 The officers of the Judicial Committee of the Privy Council 
aie a legistrai and a deputy legistiar(i) The registiai is appointed 

(r) Judicial Committee Rules, 1908 , 1 73, Statutory Rules and Oi ders, 1908, 
No 1288 L 43 , [1909] W N , It II , pp 50-58 

( / ) So*' p 33, mite 

(</) Statutoiy Rules and Orders Revised, Vol II , Colonial Couits of 
Adnuialt}, p 1 Ri loO — 155 doal with appeals These rules were made 
uudti Vice- Admualty Courts Act, 18(>3 (26 &. 27 Viet c 24), s 14 

(A) 2 & 3 Will 4, c 51 

i t) R ,),i of these rules deals with ippoms It is punted in Sufford and 
lenlei’s PnvY Council Practice, p 90b 

(A) Namely , in tlio case of the following courts Aden, Resident’s Couit , 
Bomba}, High Couit, Canada, Exchequer Court, Cyprus, Supreme Court, 
Vijft Supreme Court, Gibraltar, Supreme Court, Jamaica, Supreme Court, 
Queensland, Supreme Couit, Sind, Sadar Court, Straits Settlements Court 
See Statutory Rules and Oiders Revised, Vel II , Colonial Court of Admualty 
and Vioe-Admiralty Court, p 1 

(i) Statutoiy Rules and Orders Revised, Vol IX , Navy, p 27a Br 
229 — 284, at pp 316, 317, relate to appeals 
(m) Statutoiy Rulos and Orders Revised, Vol VI , Judicial Committee, p 98 
l a) Statutory Rules and Onleis Revised, Vol VI Judicial Committee, p 98 
( 0 ) Statutory Rules and Oiders, 1908, No 1288, L 43 , [1909] W N , 
Tt II , pp «C 58 
<p> 55 A 56 Viet e 32 

w) Statutory Rules and Orders Revised, Vol IV , Ecclesiastical Couit, 
England, pp. Al — 109 

(r) By Order is Council of 23rd June, 1904 ([1904] TV N , Pt II , p. 231), 
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under the sign manual (s). In the absence of (he registrar the 
Lord Piesident has power to appoint a deputy (t) The duties of 
the registiar are to be defined m his appointment (u) The 
registrar has power to examine witnesses ana take affidavits and 
depositions on oath (x) 

The Judicial Committee are empowered to appoint euch officer 
or officers as may be necessary to execute processes (y) 


Part V. — The Supreme Court of Judicature. 

Spot 1 — Constitution. 

106 The Supreme Court of Judicature was constituted in 187S (a) 
ns from 2nd November, 1874 ( b ), and in it there were consolidated the 
High Court of Chancei y of England, the Court of Queen’s Bench, 
the Court of Common Pleas at Westminster, the Court of Exchequer, 
the High Court of Admiralty, the Couit of Probate, the Court for 
Divorce and Matrimonial Causes, and the London Court of Bank- 
ruptcy (r) In the next year, 1874, however, the constitution of 
the couit was postponed until 1st November, 1875 (d). Before thi^ 
deferred constitution the London Court of Bankruptcy was seven d 
from the Supreme Court (e), but was again consolidated with that 
court as from and after 81st December, 1883 (/) The Supreme 
Court is regulated by the Judicature Acts, 1878 to 1902 ((f), and 
consists of two permanent divisions (li) His Majesty’s High Court 
of Justice and His Majesty's Court of Appeal (i) 


it was directed that the duties of the registiar of llis Majesty m admiralty 
and ecclesiastical causes shall he discharged by the legistrar of the Pnvy 
Council for the tune being 

(«) Judicial Committee Act, 1833 (3 & 4 \V\11 4, c 41), s 18 
(t) Pnv^r Council Registrar Act, 1853 (16 & 17 Viet o 85), s 2 

Ibid , a 1 

Judicial Committee Act, 1843 (6 & 7 Viet c 38), a 16. 

Judicature Act, 1873 (36 & 37 Viet c 66) 

Ibid , a 2 

76*4,8 3 

i) Judicature (Commencement) Act, 1874 (37 & 38 Viet c 83), a 2 
(e) Judicature Act, 1876 (38 A 39 Viet c 77), a 9 
(/) Bankruptcy Act, 1883 (46 & 47 Viet o 62), as 3, 93 
to) (1873)36 & 37 Viet o 66, (1875)38 A 39 Viet c 77, (1876) V) A 10 
Viet o 59 , (1877) 40 A 41 Viet c 9 , (1879) 42 A 43 Viet. o 78 , (1881 , II & 
46 Viet o 68, (1884) 47 & 48 Viet c. 61 , (1887) 50 A 61 Viet o 70 (1890) 
53 ft 54 Viet c 44, (1801, London Causes) 54 & 65 Viet c 14, (1891) >i A 56 
Viet o. 63, (1894) 67 A S3 Viet c 16, (1699) 62 A 63 Viet o. 6, 0902) 2 
Bdw 7, o. 31. 

(A) It must be noted that the term “ division ” is here used in a sen fee differing 
from that in whieh the term ie need in reference to the constitution of the 
“ divisions ” of the High Coart, and the sitting of the Court of Appeal m 
•* divisions.” * 

(0 Judicature Act, 1873 (36 A 37 Viet o 66), a. 4. 
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Sect 2 — Tits Majesty's High Court of Justice. 

Sub-Sectt 1 — Jurisdiction 
( 1 ) In General 

107 To the High Couit of Justice were transferred the juris- 
diction possessed by the High Court of Chanceiy (k) (including its 
common law jurisdiction), the Court of Queen’s Bench (Z), the 

J fc) The old Court of Chancery consisted of two separate tribunals — an 
mary couit of common law and a court of equity Of these the court of 
common lnw was the most ancient, and had jurisdiction m personal actions 
where a minister or officer of tho court was concerned, in tare feu to* to cancel 
patents, oi to partition lands held m coparceny, and in other matters From this 
court issued out commissions of bankiuptcy, lunacy, l elating to chantios, etc 
11 Ghancm > ( Cancellarta ) is the Highest Court of Judicature in this Kingdom, 
next to the Parliament, and of very ancient Institution The Extraordinary 

Court or Court of Equity, proceeds by the Buies of Equity and Conscience, and 
moderates the Bigour of the Common Law, consideung the intention rather 
than the words of the Law It gives relief for and against Infants, notwith 
standing their M rnonty And for and against married Women, notwithstanding 
their Coverture . AIL Frauds and Deceits, for which there is no Bedress at 
Common Law ; all Breach of Trust and Confidences , and Accidents, as to relieve 
Obligors, Moitgagois, &o , against Penalties and Forfeitures, wheie the Intent 
was to pay the Dobt, are hero remedied Also this Court will give relief 

against tne Extiomity of unreasonable Engagements, entered into without 
Consideration , oblige Creditors that are unseasonable to compound with an 
unfoitunate Debtor and make Executors &c , give security and pay interest 
for Money that is to Tie long in then hands ( Anon (1679) 2 Vent 346) Heie 
Ex<h utois may sue one another, or one Executor alone be sued without the rest 
Oidoi may bo made foi Performance of a Will It may be decreed who shall have 
the Tuition of a Child This Court may confirm Title to Lands, though one has 
lost his Wnlmgs , Bender Conveyances defective thiough Mistake &c , good and 
pm fee t , but not Defeats m a voluntary Conveyance, unh ss where intended as a 
l J i o vision for youngoi Children ( Bonham v Nev>cumb (1684) 2 Vent 365) In 
Chancery Copyholders may be leheved against the lll-Usage of their Lords 
In rl 03ui os of Lands that are Common be decreed, and this Court may decree 
Money or Lands givon to charitable uses , Things in Action, upon Assignment on 
consideration Oblige men to account with each other Avoid the Bar of Actions, 
b\ tho Statute of Limitations, Ac , foi Debts thus barred, ore stall Debts m 
Equity and the Duty remains (Anon (170p 1 Salk 164) But m all oases, 
where the Plaintiff can have his Kerned y at Law, he ought not to be relieved m 
Chancery and a thing which may be tried by a J ury is not triable in this Court " 
(Jacob’s Law Dictionary, sub voce Chancery) 

(2) The jurisdiction of this court was civil and criminal The civil juris- 
diction was on what was called the plea side of the court The civil jurisdiction, 
at Jurat more limited, had become extended to all actions between subject and 
subject, except where the revenue of the Grown was affected, or where tile title 
to really was in question On the plea side the oourt also exercised appellate 
jurisdiction fiom the palatinate courts, inferior courts of reoord, and from the 
Inclosure Commissioners (Inclosure Act, 1845 (8 & 9 Yiot C. 118), s 4). The 
orutiunil jurisdiction, on the Grown Bide, extended to all offences of whatever 
nature* to articles of the peace, and to habeas corpus , also to certtoran, mandamus, 
andewo warranto “ King's Bench is the Oourt or Judgment Seat where the King 
of EdoIium} was sometimes wont to sit in his own parson , and was therefore 
moveable With the Court oi King’s Household, and called Cursa Damn t Begts or 
Aula Begts • aad b\ Statute 28 Ed 1, c 6 thm court is to follow the King King 
Henry Hi, several times aat in person with the Judges in Banco Begts, being 
seated on a High Bench, and the Judges at a lower one at his feet And the 
King's Benckgpas pngmatly the only Court m Westminster Hall ; out of which 
the Courts of rommon Pleas and Exchequer seem to have been derived This 

Couit is the Gustos morum of all the subjects of the realm , and where it meets 
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Court of Common Pleas (m) at Westminster, the Court of Ex- 
chequer (n) (including its jurisdiction as a oouit of revenue)* the 
High Couit of Admiralty (o), the Court of Probalo (p), the Court 
for Divorce and Matrimonial Causes (</), the Loudon Court of 
Bankruptcy (r), the Court of Common Pleas at Lancaster (#), the 

with any offence contrary to the first principles of oommon Justice, may inflict 
a suitable punishment 2 Hawk. P. 0 6, c 3 ” (Jacob’s Law Dictionary, sub 
voce King’s Bench) 

(m) “ Gwyn m the Preface of his Reading, says that till Henry III granted the 
great Charter, there were but two Courts, called the King’s Coui is, vis , the 
King’s Bench and the Exchequer and that upon the Giant of that 

Ch&iter, the Court of Oommon Pleas was elected and settlod in one certain Place, 
i e . Westminster Hall But Sir Edward Coke is of Opinion m his prefaoo to the 
eighth Report, that the Court of Oommon Pleas was constituted before the 
Conquest, and was not created by Magna Charta, at which time there wme 
justtctain de Banco, Ac, . The jurisdiction of this Court is general and 
extends itself throughout England It holds pleas of all Civil Causes at Common 
Law, between subject and subject, m aotions real personal and mixed ” (see title 
Action, Vol I , pp 31 et »eq ), “ and it seems to have been the only Court fori eal 
causes In personal and mixed actions it hath a concurient jurisdiction with 
the King’s Bench But hath no oogmzanre of Pleas of the Crown , and Common 
Pleas ore all that aro not such ” (Jacob’s Law Dictionary, sub voce Oommon Pleas) 
It was the couit of appeal hom revising barristers (Parliamentary Voteis 
Registration Act, 1843 (0 & 7 Viet c 18), « 60) It hod also jurisdiction under 
the Fines and Recoveries Act, 1833 (3 A 4 Will 4, o. 74), ss 81, 83 , the Railway 
and Canal Tiathc Act, 1854 (17 A 18 Viot. a 31), ss 3, 4, 5 , and as to olootum 
petitions under tho Parliamentary Elections Act, 1868 (31 & 32 Viet c 12o), s 7 

(w) This couit had exclusive jurisdiction m matters affooting the revenue o 
tho Ciown “ Exchequei (M E Eschekor, a. 0 F Escheqiuer a chess- 
board) The name originally referred to the table covered with a cloth 
divided into squaies, on which the accounts of the Revenue were kept by moans 
of counters 3 (more fully Court of Exchoquoi , Exchequer of Pleas) a ooui t 
of law, historically representing the Anglo-Norman oxchequer in its judicial 
capacity The jurisdiction or the Court was theoictically confined to matters 
of revenue, but m practice was gradually extended t » all kinds of cases (oxcept 
* real actions ’) by meanB of the legal fiction that the wrong suffered by the 
plaintiff had rendered him unable to pay his debts to the King*’ (New English 
Dictionary, Vol III , E, p 378) Up to 1842 it had also an equity side, but this 
was transfer! ed to the High Court of Chancery by the Oouit of Chancery Act, 
1841 (5 Viot c 5), s 1 

(o) The High Court of Admiralty (constituted a court of round by the 
Admiralty Court Act, 1861 (24 A 25 Viot o 10), s 14), had at tho date of the 
Judicature Act lost its criminal jurisdiction except under the Foreign Enlist- 
ment Act, 1870 (33 & 34 Viet c 90) Its civil jurisdiction extended to all man 
time actions, whether in rsm or tn personam, and was equitable as well us 
legal, and appellate as well as original This court bad also jurisdiction us a 
prize court (Naval Prize Act, 1864 (27 & 28 Viot o. 25) ) 

( p) The Court of Probate was established as a court of record by the Court of 
Prooate Act, 1857 (20 A 21 Viet c 77), and had jurisdiction to grant and rev 
probates and letters of administration and to decide all questions m matters 
testamentary 

(g) This court was established as a court of record by the Matrimonial 
Causes Act, 1857 (20 A 21 Viet e. 85), with exclusive jurisdiction in all muses, 
suits, and matters matrimonial 

(?) This court was established as a principal court of record by the Banki uptcy 
Act, 1669 (32 A 33 Viet o 71) It was a court of equity as well as of law, and 
the chief judge poesessed all the jurisdiction of a judge of one of the supenor 
courts of common, law, and of a judge of the lligii Court of Chancery, m 
addition to his special jurisdiction in bankruptcy. See p. 66, poet 

(») The Court of Common Pleas at Lancaster had within the county palatine 
p concurrent jurisdiction with the oourts of common law in personal actions 
end in ejectment 
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Com t of Pleas at Durham (a), and the courts created by commis- 
sions of assize, of oyei and tei miner, and of gaol delivery (b) 

(11.) Onymal Jurisdiction. 

108 The juusdiction of the High Court is both original and 
appellate The ongiual jurisdiction is general, and extends to all 
causes of action and is unlimited m amount (c) It includes the 
whole of the original juusdiction of the courts before mentioned, 
except the juusdiction m lunacy of the Loid Chancellor or the 
Lords Justices of Appeal in Chancery (d), the juusdiction of the 
Lord Chancellor as to patents (<) and commissions, 01 as the visitor 
of any college or foundation, and that of the Master of the Bolls 
as to iccoids(/) The court has also juiibdiction to grant a 
mandamus oi an injunction or to appoint a receiver by an inter- 
locutory order (g) The eilect of the Judicatuie Acts, and the rules 
made undei them, is not (except as expiessed) to alter the jurisdiction 
of the High Court ns tiunsfened theieto by the Act of 1873 (h) 

The civil juusdiction of the High Cuint includes all causes and 
matters whatever, except pnze c auses (i), cortain excepted lunacy 
nmtteis( 7 '), and actions within a franchise of cognisance of pleas, 
but only where the loid of the franclnso claims his right (k) 

The coin l also cxeicisos the functions of the King as visitor 
of all civil coi potations, and thus has jurisdiction to telieve any 
fieoman in city, boiough, oi town corporate, who is unjustly 
disfranchised ( l ) 

The juusdiction of the Piobate, Divorce, and Admiralty Division 
in ndmnalty, matrimonial ami succession matteis is dealt with 
olsewhcio(m) 

The tiial of parliamentary election petitions is conducted before 
two judges of the kiug’B Bench Division selected from a rota 
appointed annually (n) The couit has also jurisdiction as to 
municipal election petitions (o) 

109 Divisional couits have original juusdiction m cases of habeas 
cot pus, whoie the judge directs the lule nut or the writ to be 


(«) This court had similar juusdiction with.n tho oounty palatine of Durham 
as tho last-mentionod court hod in Lancaster 

(41 Judicature A«t, ! 87.) (36 & 37 Viet c 66), s 18 

(c) \> to rem«*ion to tho county court of actions commenced m the High 
Court w>o titles County Courts, Vol VIII , p 438, Practicr and Procedure 

S I See p 94, post 

See title Pairnts and Inventions 
) Judicature Act, 1873 (36 & 37 Viet c 66), s 17 
Ibid, s 25 (8) 

Bntuh South Africa Co v Companhia de Mozambique, [1893] A, C 602 
See p 28, ante , and title Prize Law and Jurisdiction 
See p 94, post 

(k) Meal v Deucton (1663), 1 Lev 89 
m 4 Oo. Inst. 71 

(m) See pp 59, 62, post, and titles Admiralty, Vol I , p 63, Conflict or 
Laws, Vox vL, pp 218, 262, Husband and Wot 
M Parliamentary Elections Act, 1868 (31 & 32 Viet c 125) , Parliamentary 
ana Corrupt ftmctices Aot, 1879 (42 & 43 Viet a. 75), Judicature Act, 1881 
(44 & 45 Viet 0. 68), 8 13. 

(o) See title Elections. 
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returnable there, m special cases under the London Government Act, 8. 

1899 (p), and m applications to strike solicitors off the rolls (q). His 

HO. Tlie original criminal jurisdiction of the High Court extends H^Tcourt 
over all indictable offences against the law of England, and is of Justice, 
exercised either in the King’s Bench Division or under the oom- Cr , m j~f 
missions of oyer and terminer and gaol delivery (r) on cucrnt, at the jurisdiction 
Central Criminal Court («), or directed to special commisbioneis(t). 

In the case of criminal informations (u), whether by the Attorney- 
General ex-officio or on relation, or to enforce a pecumaiy penalty 
in which the infoimer as well as the Crown has an interest, the 
criminal jurisdiction of the High Court is only exercised m the 
King’s Bench Division 

Where on application an indictment has been removed into the 
King’s Bench Division for trial ( r ), or where au indictment is found 
by the giand jury in the King's Bench Divnuon (x), the King's 
Bench Division has exclusive jurisdiction to try the cause 

The trial in the King’s Bench Division is held before one judge, 
unless on motion an ordoi has been made by the court that the ti ml 
shall bo at bar (a). 

Ill Offences by Colonial Governors ( b ) and other public officers offence* by 
abroad (c) are triable m the Kmg’s Bench Division, either ou mfor- public offlioi* 
znation exhibited by the Attorney-Geneial or upon indictment found * r0 * 
m the division , as are also offences committed by the Governoi - 
General of India, Lieutenant-Governors, Justices of the Higl 
Courts, and other public officers m India Extortion and other 
misdemeanours committed by public officers in India are also tt table 
in the King's Bench Division (d), if the Attorney-Geneial or the 
other prosecntois elect to proceed therein uiHtoad of claiming a 
trial before the special commission which has jurisdiction in sucli 
cases (c) 


(j>) 62 ft 63 Yict c 14 Ear "habeas conus an<l other matters in wluoh there 
is original jurisdiction, see title Crown PKACiirF 
(j) It S C , Ord 59, rr 1, 3 Bee title Summons 
(r) Soe p 87, post 

(«) The Central Criminal Court is a branch of the High Court of J ustico 
(Judicature Act, 1673 (36 & 37 Yict c 66), ss 16, 29 ,11 V Parke, [1903] 2 
£ B 432, 179, seep 87, post) 

(<) See p 90, post 

(u) See title Criminal Law and Proof dure, p 292, post 

(v) Crown Office Rules, 1906, rr 12—19 , Statutory Rules and Orders, 1906, 

pp 606—608 

(x) Middlesex Grand Junes Act, 1872 (35 ft 30 Yict c 52) , Local Govern 
mentAot, 1888(51 ft 52 Yiot c 41), s 69 (2) (3), Crown Office Buies, 1 '•<><>, 
rr 32 — 34, Statutory Buies and Orders, 1906, pp 610—612 
(a) Grown Office Rules, 1906, rr 150—155, Statutory Buies and Orders, 
1906, p 627 

lb) 11 Wdl 3, o. 12 (11 ft 12 Will 3, in Buffhead) 

(e) Criminal Jurisdiction Act, 1802 (42 Geo 3, c. 85] 

(a) East India Company Act, 1770 (10 Geo 3, c 47), s 4 , East India Com- 
pany Act, 1773 , (13 Geo. 3, o 63V ss 33, 39—41 ; East India Company Act, 
1780 (21 Geo 3, e*70), ss. 4 — 7 , East India Company Act, 1793 (U Geo 3, 
o 52), ss 140, 141 , East India Company Act, 1797 (37 Geo, 3, c 142), s 14 
(«) East India Company Act, 1784 (24 Geo 3, boss 2, o 25) , East India 
Company Act, 1786 (26 Geo 3, c 67), A 26. 
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112 The King’s Bench Division has also jurisdiction to try 
persons accused of wilfully neglecting or delaying to deliver 
parliamentary writs ( j ) 

113 The criminal jurisdiction of the High Court also extends 
ovoi offences committed within the jurisdiction of the Admiral of 
England (g), and can be exercised either at the Central Criminal 
Court (h) or under commissions of oyer and lei miner and gaol 
deliveiy (i). 

114 In Bankruptcy the jurisdiction of the High Court is both 
original and appellate The original jurisdiction extends to those 
cases m which it is proposed to present a petition against a debtor who 
lias lesided or earned on business within the London bankruptcy 
distnet, i e , the City of Loudon and the distncts of the Metropolitan 
County Com ts (ft), for the greater part of the six months imme- 
diately preceding the presentation of the petition, or for a longer 
peuod during those six months than in the district of any county 
couit, or who ib not resident in England, or whose residence the 
petitioning creditor ib unable to ascertain (Q 

Au appeal lies m bankruptcy matteis, at the instance of any 
person aggrieved, from the order of a county couit to a divisional 
couit of the High Court of Justice, of which tho judge to whom 
bankruptcy business is for the time being assigned is to be a 
ruemkei The decibion of such divisional couit is final and con- 
clusive, unless the divisional court oi tho Court of Appeal give 
special leave to appeal to the Couit of Appeal, whose decision m 
such a case is final and conclusive (»<) 

115 In company winding-up matters, the High Court has also 
oi iginal and appellate jurisdiction The original jurisdiction applies 
to caseB where the amount of the share capital of the company paid 
up or credited as paid up exceeds £10,000, except that in 
casus whei e the registered office of the company is situated within 
the jurisdiction of either of the Chancery courts of the counties 
palatine of Lancaster or Durham such Chancery court has con- 
cunent jurisdiction (u), and except in cases of companies formed 
for working mines within the stannaries, which are not shown to 
be actually working mines nor to be engaged in anyother undertaking 
beyond those limits (o) 



f) Parliamentary Write Act, 1813 (63 Geo 3, c 89), a 6 
Under the Admiralty Offence* Act, 1844 (7 4 8 Viet, c 2), as 1,2, see 

p. w, 

(h) bcop 87, post 

{«) Under the Central Criminal Court Aot, 1834 (4 4 6 WilL 4, c. 36), s 22, 
Admiralty Offences Aot, 1844 (7 4 8 Yiet c. 2), s 4 , sec p 87, pott 

Yiet c 621, a. 96, Sthed. 3 The Metro* 

iry, Bow, Clerkenwell, Lambeth, Manrle- 

. West London, Westminster, and Wintechaiml 
(7) Bankrupt*} Act, 1888 (46 4 47 Viot c 62), a. 96. 

(•») Bankruptcy Appeals (County Courts) Act, 1884 (47 4 48 Yiet. c 9), a. 2 ; 
ao title BemcKttrroY exp Libolvbnct, Yol. IL, p 301 

(n) Companies (Consolidation) Act, 1908 (8 Edw 7, o 69), a 181 (2) 

(o) /fcdTTlSl *4). 
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116. The admiralty jurisdiction of the High Court (j>) includes bbos.r 

the original jurisdiction of the High Court of Admiralty and also His 
additional jurisdiction conferred by statute It has jurisdiction to Majestf's 
try Bints of possession (g) , questions between co-owners (r) , dis- Court 
putes as to mortgages (*) , bottomry and respondentia (t) , claims °‘ «n»ace. 
for necessaries (u) , claims for towage (x ) ; wages, master's wages Admiralty 
and disbursements (a) ; collisions (b) , damage to cargo (r) ; limita- 
tion of liability (<i) , salvage (r) ; droits of admiralty (} ) , forfei- 
ture (g) ; booty of war (/<) , prize (?) , slave trade (k) , claims for 
payment of substitutes for seamen volunteering into the Navy (Z). 

(m ) S<* vice out of the Junediti\on> 

117 As to service out of the jurisdiction there is no absolute night to 
light to such service m any case, but it is a question for the exer- meawtoi 
cise of his discietion by the judge (?w) f and, in exercising such <1 ib- J urladlcfci0B - 
cretion, the judge should consider all the circumstances of tlio 
case and affidavits relating to the facts of the case, so far as may be 
necessary to see whether the plain tifl has a probable cause of action 
or not(w) 

The kinds of process which can be served out of the jurisdiction 
are writs oi notices of writs , third party notices and counterclaims 

118. The cases in which service out of jurisdiction (o) may bo when may 
allowed are the following Whenever (1) the whole subject mnttei be allowed 

(p) As to this jurisdiction, see title Admibju ry, Vol I , pp 01-79 

(?) Original jurisdiction of the High Court of Admiralty, extended 1>\ 

Admiralty (.Joint Act, 1S10 (3 & 4 Viet c 05), s 4 

(r) Original juimdiction 

m Adiuuaity Court Act, 1810 (3 A 4 Viet e 05) , Admiralty Court Act, 

1801 (24 Viot o 10), s 11 

(t) Original jurisdiction Bottomry is whore the ship nud cargo are hypothe- 
cated , Respondentia, where only tho cargo is hypothecated 

(u) Admiralty Court Act, 1840 (3 A 4 Viet o 05), ■ 0, Admiralty Court 
Act, 186] (24 Vi<t o. 10), s 6 

(*) Admiralty Court Act, 1640 (3 A 4 Viot o 05), • 0, increasing original 
jurisdiction 

(a) Original jurisdiction increased by Admiralty Court Act, 1840 (3 A 4 Viot 
c 65), s 4, Admiralty Court Act, 1661 (24 Vi(*t c 10), ss 10, 35, Merchant 
Shipping Act, 1694 (57 A 58 Viet c 00), as 165, 167, 168, Moiohant Mapping 
Act, 1900 (0 Edw 7, c 48), s 57 

(5) Original jurisdiction, increased b> Admiralty Court Act, 1840 (3 A 4 
Viet o 65), a 6 , Admiralty Court Act, 1861 (24 Viet c 10), a 7 

(e) Admiralty Court Act, 1801 (24 Viet c 10), s 6 

(d) Merchant Shipping Act, 1894 (57 A 58 Viet c 00), as 502 604 , Merchant 

Shipping Act, 1906 (0 Edw 7, c 48), is 69, 70, 71 

(e) Original jurisdiction, increased by Merchant Shipping Act, 1894 (57 A 58 
Viet o 00), ss 544 — 505 

I f) See title ADMiaALTy, Vol I , pp 76 Heeq 
) Original jurisdiction 
) Original jurisdiction 

) Admiralty Court Ac t, 1 840 (3 A 4 \ ict c 65), 0 22* 

) Naval Price Act, 1864 (27 A 28 Viet c 25), s 52 

| Merchant Shipping Act, 1894 (57 A 68 Viet c 00), as. 195, 197 

t) Soe %it£ OSnSmU at Pane v Drtyfue Brothere (1887), 37 Oh D 21 > 0 JL ; 

St De Penny , De Penny v Chnette, [1891J 2 Ch 03 , Strauie v <fr (dechtnid 
(1692), ST L R 512,0 A , PlmktU v Eddie (1398), 70 L. T 130 
(») BocUU GtnSmb de Parte v Dreyfus, eupra, at p 225, 

( 0 ) JL s C, Ord 11, r 1, and see, generally, title Pkacticb am 
Pkocedu&b. 
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of the action is land situate within the jurisdiction (with or without' 
rents and profits) , (2) any act, deed, will, contract, obligation, or 
liability affecting land or hereditaments situate within the jurisdic- 
tion, is sought to be construed, rectified, set aside, or enforced by the 
action , (8) any relief is sought against any person domiciled or 
oidinanly resident within the jurisdiction, (4) the action is for 
tho administration of the personal estate of any deceased person, who 
at the time of Iub death was domiciled within the jurisdiction, or 
for the execution (as to property situate within the jurisdiction) of 
the tiusts of any wntten instrument, of which the poison to be 
served is a trusteo, which ought to be executed according to the law 
of England , (5) the action is founded on a breach or alleged breach 
of a contract, wherever made, which, by its terms, ought to be 
performed within the juusdiction, unless tho defendant is domiciled 
or ordinarily losulent in Scotland or Ireland , (G) an injunction is 
sought an to any thing to be done within the jui lsdiction, or a nuisance 
within the jurisdiction is sought to be prevented or removed, 
whether damages are claimed or not, (7) any person out of the 
jurisdiction is a necessary or proper party to an action properly 
bi ought against some other person duly served in the jurisdiction 
Wheie it is Bought to serve a wnt in Scotland or Ireland, and it 
appears that there is a concurrent jurisdiction in Scotland or Ireland, 
as tho case may be, the court or judge must have legard to the 
comparative cost and convenience of proceeding m England or in 
Scotland or Ireland, and in tases of small demands to the poweip 
and juusdiction of the shei ills’ courts or small debts courts m 
Scotland and of the civil bill courts m Ireland (p) 

In probate actions a writ of summons or notice thereof may, by 
leave of the judge, be served out of the jurisdiction (g). 

119 The application for leave to serve out of the jurisdiction 
must bo suppoited by an affidavit, or other evidence, stating that, in 
the belief of the deponent, the plaintiff has a good cause of action, 
showing in what place or country the defendant is or may probably 
be found, stating whether the defendant is a British subject or not, 
and tne grounds on which the application is made No such leave 
must be granted unless it is made sufficiently to appear that it is 
a proper case for service out of the jurisdiction (r) 

Where the defendant is neither a British subject nor in British 
dominions notice of the writ, and not the writ itself, is to be served 
on him is) 

C , Ord 11, r 2 This provision does not apply to actions for brooch 
of contract, m 'which actions, if the defendant is domiciled or ordinarily resident 
in Sootlaml or Ireland, he cannot be served out of the junsdiotion {Lender* v 
Jndereon (1883), 12 Q B D 50) 

(?) R S 0 , Ord 11, r 3, and see title Practice and Procedure. 

(r) Ibd , r 4 

(a) IM , r 3 Particular rules (R. 8* 0 , Ord 11. r 8) apply to service of 
notioe of a wnt of summons m the case of countries to which they have been 
applied by order of the Ijord Chancellor These countries are the German 
Empire (Older, 4th July, 1904, [1904}W N , Pt U , p 231), and the Russian 
Empire (Order, 21st March, £1906] W N , Pt H , p 99) It is proposed to 
apply these rules to orders and notices directed to be served on any person m a 
foreign country , see draft R S C, July, 1909 (127 L T Jo 27h) See also 
title Practice ahd Procedure. 
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(it ) Appellate Junidietum 

120 The appellate jurisdiction is exercised in some cases by 
divisional coutts consisting of two, or sometimes three, judges 
sitting either m the King's Bench Division or the Probate, Divorce 
and Admiralty Division, and in others by a single judge 

121 To divisional courts of the King's Bench Division come (t) 
appeals from county courts (w) and other inferior couits(r) and 
proceedings on the Crown side of the King’s Bench Division (y), 
appeals from ordeis made by the judge of the King’s Bench 
Division sitting in chambers in matters not relating to praciico and 
procedure (?), from decisions of revising barnsteis (a), on cases 
stated by the Railway Commissioners (ft), by mid wives whose names 
have been removed from the roll (r), motions to set aside the aw aid 
m an arbitration (d), or the decision of a master of the Supiemo 
Court or ofhcial referee to whom an action has been refeirod (e) 

122 To a divisional court of the Probate, Divorce and Admiralty 
Division come appeals fiom count} courtB in admiralty ( f ) and pio 
bato cases (/;), and fiom courts of summary jurisdiction under 
the Summary Jurisdiction (Mamed Women) Act, 1895 ( h ) Also 
appeals fiom the decision of any tribunal cancelling or suspending 
the ceitificate of a master, mate, or engineer, on an investigation 
into his conduct, oi into a shipping casualty (i) 

123 The appellate junsdiction of a single judge is exercised in 
the case of appeals from decisions of the Inland Revenue Commis- 
sioners ij ) , appeals to the judge in bankruptcy from the Boaid of 
Trade, otlic ial receiver, or trustee (k) , appeals fiom orders raado by 
the masteis mchambeisand district registrars in the King's Bench 

1 0 S<tfR a C , Onl u9,r 1 
u) See title Coim\ Co urns, Vol VITT , p 607. 
x) Stop ldJ, port 

y) This include* applications for a prerogative writ of mandamus, for crrtiorari 
(either as appeal from a court of summary jurisdiction, oi to transfer an action 
from an mfeiior court of recoid), for quo warranto , or prohibition, also assign- 
ments of error on outlawry 

(z) Judicature Act, 1873 (36 & 37 Viet c 66), s 50 , Judiratuio (Procedure) 
Ac!, 1894 (57 & 68 Viet c 16), s 1 (4) 

(a) Parliamentary Voters Registration Act, 1843 (6 & 7 Ytct c 18), ss 42, 4 3 , 
8upiemo Court of Judicature Act, 1873 (36 A 37 Viet o 66), ss 3, 16, 31, 34 
(6) All proceedings for review of a decision of the Commissions s are by appeal 
to the Court of Appeal (Railway and Canal Traffic Act, 1888 (51 & 52 Vfct a 25), 
s 17 (2) 

(c) MidwiveB Act, 1902 (2 Edw 7, c 17), s 4 
(i) BSC, Ord 40, r 6 , Ord 52, rr 1 — 3 
(e) Fraser v Fraser , [1905] 1 K. B 368, C A 

(/) County Courts Admiralty Jurisdiction Act, 1868 (31 & 32 Viet a 71), 
26 See title Admibalty, Vol I , p 112 
($) Court of Probate Act, 1857 (20 A 21 Viet c 77), a 58 
(A) 68 & 59 Viet e. 39, s 11 , s*e R. S C , Ord 59, r 4 a, which still <ppliaa 
to such appeals 

(0 Merchant Shipping Act, 1894 (57 & 58 Viot c 60), s 475 
CO I* consequence of R. S C , Ord o9, r 1 (d), being annulled bj it S C , 
July, 1901, t 8 

(#) Bankruptcy Act, 1883 (46 A 47 Viet c 52), as. 90, 139. 
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Division or by the registrars in the Probate, Divorce and Admiralty 
Division , appeals to the j udge to whom company mattei s are assigned 
from the Board of Trade, ofheial receiver, or liquidator (1) , appeals 
to tho judge to whom patent business (m) is assigned (n) from 
decisions of the comptroller (a) as to the revocation of patents. 

124. The ajipell&te junsdiction of the High Court extends to 
appeals from otders made or decisions given by a county court 
having jurisdiction m company winding-up in the same manner 
and to the same exton t as in the case of ordeis and decisions of 
the county court within its ordinary jurisdiction (p) 

Sub-Sect 2 — Constitution 

125 The High Court was at first divided into five divisions, 
namely, the Chancery Division, the Queen’s Bench Division, the 
Common l’leas Division, the Exchequer Division, and the Probate, 
Divoico and Admiralty Division (q) Power, however, was given to 
alter these divisions (r) by Older in Council, m pursuance of which 
the Queen’s Bench, Common Pleas, and Exchequer Divisions were 
consolidated into the Queen’s (now King’s) Bench Division by an 
Order in Council of 16th December, 1880 («) 

Sub-8eot 3 — The Chameiy J>ntsi<m 

126 The Lon! High Chancellor of Groat Britain (f) is tho 
picHidont of the division, of which theio aie six other justices 

127 To the Chancery Division are assigned all causes and mattcis 
in which the Court of Chancery or any judge thereof had exclusive 
junsdiction beforo the Judicatuie Act, 1873(h), adimnibtiation 


(/) Companies (Consolidation) Act, 1908 (8 Edw 7, c 69), ss 158, 224 

(m) Tho Patents and Designs Act, 1907 (7 Edw 7, c 29), m 24, 25, has 
ti m stoned. to tho High Couit the former jurisdiction of the Judicial Committee 
in i impact of the extension of the term ot patents, of compulsoiy licences for their 
usn, and le scission of patents on the ground that tho reasonable requirements of 
tho public have not been satisfied 

(n) Patents and Designs Act, 1907 (7 Edw 7, c 29), s 92 

(o) / bid , 6 20 

(71) Companies (Consolidation) Act, 1908 (8 Edw 7, c 69), s 181 , see title 
Comb inifs, Vol v 

(7) Judicatuie Act, 1873 (36 & 37 Viet c 68), s< 31 

(r) Ibnl , s 32 

(■) Statutory Buies and Orders Be vised, Vol XII , Supreme Court, England, 
p 1. 

ft) For the duties etc of the Lord Chancellor, see title Constitutional 
Law, Vol VII , p 55 

(«) 36 A 37 Viot c 66, see s 34 To the High Court of Chancery exclusive 
l unadiction was given by a large numbor of Acts, including Cestui que vie Aot 
(b Ann 0 is), Legacy Duty Act, 1796 (36 Geo 3, c 52), Land Tax Bedemp- 
tion Act, 1802 (42 Goo 3, 0. 116), Infants Property Act, 1830 (11 Geo 4 4k 
1 WilL4, c 63 ^ , Inf int* Felons Act, 1840 (3 & 4 Viet, c 90), Ecclesiastical 
Houses of Besiduice Act, 1842 (5 & 6 Viet c 26) ; Solicitors Act, 1843 (6 4k 7 
Viot c. 73) J Lands Clauses Consolidation Act, 1845(8 A 9 Viet c 18), as 69*67 , 
Drainage and lmniovement of Land Acts, 1845 to 1864 (8 4k 9 Viet c. 56; 
10 4b 11 Viot. 00 IP 38, 11 4k 12 Viet 0 119, 13 4k 14 Viet 0 31 , 19 4b 20 
Viet c. 9 ; 27 4k 28 Viot c. 1 14) , Limited Owners Residences Act, 1870 (33 4k 84 
Viet* tb) , Parliaments yDi posits Act, 1846 (9 4k 10 Viet c 20) , Trustee Relief 
Acte end Trustee Aots (now repealed and consolidated by Trustee Act, 1893 
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actions, partnership actions, actions for redemption and foreclosure Sn * *» 

of mortgages, matters relating to charges on land, sale and distribn- Bis 

tion of the proceeds of property subject to any lieu or charge, Majesty's 

trusts, the rectification or cancellation of deeds, specific perform- 

ance, partition and sale of real estates, matters relating to infants (a), JTO ” 8 

and the juiisdiction under the Conveyancing (b) and Settled Land 

Acts (c), Vendor and Purchaser Act (d), and also applications for 

the determination of disputos as to the apportionment of estate 

duty (e), proceedings under the Technical and Industrial Institutions 

Act, 1892 (J), Land Transfer Acts, 1875 and 1897 (g), and the 

Public Trustee Act, 1906 (/*) 

Under the Companies (Consolidation) Act, 1908 (t), the Loid Winding up 
Chancellor has power to assign the winding-up of companies eitlior oI oomimnlo* 
to a judge of the Chancery Division or to the judge of the High 
Court exercising jurisdiction in bankruptcy (A) 

Sua-Sivcr 4 . — The Kxng’t Bench Dwuion 

128 The Lord Chief Justice of England is the piesident of this lx>rd Chief 

division, of which there are fifteen (/) other justices Justm 

129 To the King’s Bench Division are assigned all causes and jailBdiction. 
mattors, civil or cuminal, which would have boon within the exclu- 
sive jurisdiction ( m ) of the Courts of Queen’s Bench, Common 

Pleas at Westminster, and Exchequer (n) if their jurisdiction had 
not been transferred to the High Court. 

The Lord Chancellor may from time to time assign bankruptcy 


(36 A 87 Viot c 61), Chai' table Truitu Aota, 1863, 1855, 1860 (10 A 17 Viet 
C 137 , 18 & 10 Viet c 124, 32 A 3d Viet o 110) , Lend Registry Act, 1S62 
(23 A 26 Viet o 33), Infants’ Settlements Act, 1833 (18 & 10 Viet c 43), 
Declaiation of Title Act, 1862 (23 & 26 Yict c 67) , Judgments Act, 1864 
(27 & 28 Viet c 112), Mortgage Debentuio Act, 1863 (28 A 20 Yict c 78), 
Railway Companies Act, 1867 (.10 A 31 Viet o 127) Metropolitan Boiitd of 
Works Loans Act, I860 (32 A 33 Yiot c 102) , and National Debt Act, 1870 
(33 & 34 Yict c 71) See also Yearly Practice, 1009, p 1288, and Daniel, 
Chancery Practice, 5tb cd , pp 17 57 — 1 022, for tbe exclusive statutory j unsdiction 
of the Chancery Division 

(a) Judicature Act, 1873 (36 & 37 Yict c (>6),s 34 

(b) Conveyancing and Law of Property Aot, 1881 (44 A 43 Viot o 41), 
as 9 (xvm ), 69 (1) 

(c) Settled Lana Act, 1882 (45 A 49 Viet c 3H) s 46 

(d) Vendor and Purchaser Act, 1874 (37 A 33 Yict c 78). 

(s) Finance Act, 1894 (37 A 58 Viot c 30), s 14 (2), H S C, Old 55, 
r 90 


(/) 5' A 46 Viet c 20, s 7 (2) 

(a) 38 A 8 1 Viet c 67 , 60 A 61 Yict c 65 
(a) 6 Law 7, o 53 

n) 8 Edw. 7, c. 69, s 132 See title Ookfaniss, Yol Y 
(k) Seep 62, j net 

(11 Increased from fourteen m 1907 on an address from both Houses of 
Parliament under s 16 of the Appellate Jurisdiction Aet, 1876 (39 A 40 \ict 
c. 69) 

(ft) See notes (f), (m), (») on pp 52 and 63 

(*) Judicature Act, 1873 (36 A 37 Yict c 66), • 34. By an Order in Council 
of 16th December, 1880, the Queen's Bench, Common Pleas, and Fr chequer 
Divisions were consolidated, and the offices of Chief Justice of the Common 
Pleas and Chief Baron were abolished (Statutory Rules and Ordeis Revised, 
1904, YoL XEL, Supreme Court, England, p 1) 
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business to the King’s Bench Division and to a specified judge(o), 
and may assign the business of the wmdmg-up of companies (a) to 
this judge or to a judge or judges of the Chancery Division 

Sub-Seot 0 — The Prolate, Divorce and Admiralty Division 

130 The division is presided over by the President of the 
Piobate, Divorce and Admiralty Division (/>), and there is one other 
judge of the division (c) 

131 To the Probate, Divorce and Admiralty Division are 
assigned all causes and matters over which the Court of Probate and 
the Court for Divorce and Matrimonial Causes would have had exclu- 
sive jurisdiction ( d ) if their jurisdiction had not been transferred to 
the High Couit(e) 

Sub-Sect 8 — The Judges 

132 The judges of tho High Court aie the Lord Chancellor, the 
Lord Chief Justice of England, the Master of the Bolls, the Piesident 
of the Piobate, Divorce and Admiralty Division, and twenty-two 
puisne judges In the absence of the Lord Chancelloi the Lord 
Chief Justice of England is president of the High Court 

The appointment of judges is by the Crown by letteib patent (/) 
The qualification for a judge of the High Couit is to be a barrister 
of not less than ton yoars’ standing^/) Eveiy judge of the High 
Couit holds his ollice during good behaviour, and is only removable 
on an addiess to the Crown by both Houses of Pailiament (/<) 

The Lord Chief Justice has a salaiy of 8,000/ a year(i), and 
the other judges £5,000, together with an allowance of seven 
guineas a day for their expenses on circuit After fifteen years’ 
service or on being disabled by permanent infirmity, judges may 
retne on a pension, in the case of the Lord Chief Justice of £1,000, 
and in the case of other judges of £3,500 a year ( k ) 

Sect 3 — Hu Majesty' a Court of Ajspeal 
Sub-Sect 1 — Jurisdiction 

133 There is transferred to the Court of Appeal the juusdiction 
foitnorly possessed by the Lord Chancellor and by the Court of 
Appeal ni Chancety, including its jurisdiction as a court of appeal 
in bauki uptcy, by the Court of Appeal in Chancery of Lancaster, 


(o) litnkTupfcc) Act, 1 88 5 (J6 & 47 Viet c 52), e 94 

(a) Companies ^Consolidation) Act, 1908 (8 Ldw 7, c 69), s. 132 

(b) Theie is some doubt as to the legality of thiB title , eee note (Q on p 64, 
post, 

(c) See titles Admiralty, YoL I , p 59 , Husband and Wipe , Wills 
( a) See notes (o), (p), (y) on p 63, ante, 

(f) Judicature Act, 1873 (3b & 37 Yict c G6). s 34. 

( f ) rbdey 8.5 

(?) Tb%d. t s 8 , and see title Barristers, YoL II , p 381. 

(A) Judicature Aot, 1875 (38 A 39 Yict o 77V, s 5 
(») Chief Justice's Salary Act, 1851 (14 & 15 Yict c 41) 

(it) Judges’ Pension Acts, 1799, 1813, 1825 (39 Geo 3, o 110, 53 Geo. 3, 
e. 153, 6 Geo. 4, o* 84) , Chief Justice’s Pension Aot, 1825 (6 Geo. 4, o. 82). 
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and by the Chancellor of Lancaster both when sitting alone and 8 k t 3 

when sitting with the Lords Justices of Appeal in Chonoeiv on His 

appeals from the Court of Chancery of Lancaster, by the Lord Majesty’s 

Warden of the Stannaries, by the Exchequer Chambei (/), by the Court of 
Judicial Committee of the Privy Council on appeals from the High Appeal 
Couit of Admiralty, or fiom Orders m Lunacy. 

134 The ouginal jurisdiction of the Court of Appeal is very Original 
limited , it appears only to extend to making an order for tho pro- jurisdiction 
tection of property (m), granting an injunction pending an appeal 

either to (n) or from (o) the Court of Appeal where an action lias 
been dismissed, and to making an order to extend time The 
Court of Appeal can also hear an original application to stake 
a solicitor off the ioIIh (/>), and has power to make orders as to 
costs in the case of appeals, and as to security for the costs of 
appeals 

135 The appellate jurisdiction of the Court of Appeal includes Appellate 
appeals from a j udge in chambeis in matters relating to piactice jurisdiction 
and proceduie (q ) , appeals from decisions of a divisional court on 

appeal fiom an inferior couit, or other person (but only by leave 
of the divisional court or Court of Appeal) (r) , appeals from 
divisional courts when exercising original jurisdiction, without 
leave , generally fiom all ordeiB and judgments of the High Court 

01 of any judge or judges thereof (*) , motions for new tuals; 
appeals under the Taxes Management Act, 1880 ( t ) , appeals as to 
the Bombay Civil Fund (a), appeals undoi the Woikmen’s Com- 
pensation Act, 1906 ( b ) , appeals under the Agucultural Holdings 
Act, 1908(c), appeals from Oiders in Lunacy (d) , appeals from 
theChanceiy Court of Lancaster, appeals from the Chancery Court 
of Duiharn , appeals from the county court of Cornwall in its 
stannaneB jurisdiction , applications for a dpv trial of an ihhuo 
tried in the Liverpool Court of Passage, and appeals from that 
court on issues tried therein, and from judgments in actionB 
tried therein (e) , also appeals from decisions of tho Bail way 

(l) Error fiom any one of the superior courts of ‘oonunon law lay to the judges 
of the other two courts sitting in Exchequer Chamber (Law Terms Aot, 1830 
(11 Geo 4 & 1 Will 4, c 70), s 8) 

(to) Hyde ▼ Worden (1876), 1 Ex D 309, 0 A 

(») Wilton y Church (1879), 11 Ch D 576, C A 

(o) Polti i* v Gray (1879), 12 Ch D 438, 0 A. 

(p) He WkUthtad (1885), 28 Ch D 614, 0 A , am per Bagoallat, L J , at 
p 617 It must be observed that this case was before the Solicitors Aot, 1888 
1<>1 & 52 Viet o 65) 

(q) Judicature (Procedure) Act, 1894 (67 & 68 Viot o 16), a 1 (4) 

(r) Judicature Act, 1873 (36 & 37 Viot c 66), a 45 , Judicature (Procedure) 

Act, 1894 (57 & 58 Viet c 16), a 1 (5) See also II ynnt-Fuich v C hay tor, [190 3] 

2 Ch 476, 484, 0 A 

(•) Judicature Act, 1873 (36 A 37 Viot. a 66), a 19 

! t) 43 A 44 Viet c 19, s 59 (J) 

a) Bombay Civil Fund Act, 1882 (45 & 46 Viet. c 45), a 5 
b) 6 Edw 7, c 58, Sched IL (4) 
t) 8 Edw 7, c 28, a. 13 

i) Re Cathcart, [1893] 1 Ch 466, 0 A , Be Cathoart, [1902] W V ««, 0 A. 

(«) Liverpool Court of Passage Act, 1893 (56 & 57 Viet o 37), s 10 Uoatt v 
Moore, [1903] 2 K B 140, 0 A , Andert on V Dean, [1894] 2 Q B 222, 0 A. 
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Commissioners, except as to questions of fact or the locus standi of a 
compIfunant(/), and on questions of law arising upon the reeordB 
of tho London Mayor’s Court (g) 

Sub-Sb0T, 2 — Organisation 

136 The Court of Appeal usually sits m two divisions, one of 
which hears appeals from the King’s Bench and Probate, Divorce 
and Admiralty Divisions, and the other from the Chancery Divi- 
sion (h). The Court of Appeal is empowered to sit in three divi- 
sions at the same time ( h ) 

In interlocutory matters two judges of the Court of Appeal 
constitute a court, but in final matters three are required (i), by 
consent of the patties, however, such appeals may be heaid by 
two judges only, but if tho two judges difier in opinion the case 
must be le argued before three judges before appeal to the House 
of Lords (A.) 

Su.b-Skot 3 —Judges 

137 The Court of Appeal at present consists of the Lord 
Chancellor, who is the piesident of the court, the Lord Chief 
Justice of England, the Master of the Rolls, the President of the 
1'iobale, Divorce and Admiralty Division (/) (these are ex-ojficio 
judges), and iivo ordinary members of the court, entitled Lords 
Justices of Appenl E\-Loid Chancellors of Great Britain aie also 
ex-officio members of tho Couit of Appeal (»i) 

The qualification for a Lord Justice of Appeal is to be a barrister 
of fifteen years' standing or to have boen a judge of the High 
Couit for not less thau a year(n) 

The Lord Chancellor may also request the attendance at any 
time of any judge of the High Court to sit as an additional judge 
at the sittings of the Court of Appeal, and any judge whose 
attendance is so requested must attend accordingly Every judge 
so attending is to be doomed on additional judge of tbe Court of 
Appeal (o) 

Every judgo of the Couit of Appeal holds his office during good 
behaviour, and is only removable on an address to the Crown by 
both Houses of Parliament (p) 

The Master of the Rolls has a salary of £6,000 a year (q), and 
the Lords Justices of £5,000 (r). On resignation tbe pension of 

(f) Railway and Canal Traffic Act, 1888 (51 & 52 Viet c 25), s 17 (1), (2) 
a) Le IUam.K v Reuter's Telegram Co , Ltd (1876), 1 Ex. D 408 
(A) Judicature Act, 1602 (2 Edw 7, c 31), s 1 
(*) Judicature Act, 1875 (38 & 39 Yict o 77), s 12 
in Judicature Act, 1899 (62 Yict o 6), e 1 

mi As to thu title, Bee Judicature Act, 1875 (38 A 89 Yict e 77), f. 4; 
Judicature Aot, 1881 (44 A 45 Yiot o 68), s& 4, 8 , and Judicature Act, 1884 
(47 A 48 Yict c 61), a 3. 

(m) Judicatuie Act, 1891 (54 A 55 Yict c 53), s 1. 

(«) Court ot Chancery Act, 1851 (14 A 15 Yict c 83), • 1 , Judicature Act, 
1873 (88 A S* Ynt o 66), a 8 
(a) Appellate Jurisdiction Act, 1908 (8 Edw 7, o. 51), s 6. 
ip) Judicature Aot, 1875 (38 A 39 Yict a 77), s 5 
(a) Court of Chancery Act, 1651 (14 A 15 Yict e 83), a. 18. 

(r) Judicature Act. 1873 (38 A 37 Y»t c. 66), s 13 
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the Master of the Bolls is £8,760 (•) and of the Lords Jastioes 
£8,600 (t). 

Sect 4 . — Rulea and Ptoeedure. 


138 A council of the judges of the Supreme Court must 
assemble at least once in each year to consider pioceduio and the 
administration of justioe (it). The power of making iuIgb to 
legulate the practice and procedure of the Supreme Court was at 
first vested m the Lord Chancellor and ceitam other judges (a), 
but in 1881 this power was transferred to the present Buie 
Committee (6), which consists of the Loid Chancellor, the Loid 
Chief Justioe, the Master of the Bolls, the President of the Piobato, 
Divorce and Admiralty Division, and foui other judges appointed 
by the Lord Chancellor Buies may be made by any five membem 
of the Bulo Committee, of whom the Lord Chancellor must bo 
one The President and judges of the Court of Appeal have power 
to make regulations as to the conduct of business m the Court of 
Appeal (c) Rales of oourt made by the Buie Committee must 
be laid befoie both Houses of Parliament within forty days if 
Parliament is sitting, and if not, within forty dayB of the beginning 
of the next sitting Thoro is also power to annul auy rules by 
Order in Council on an address from eitber House ( d ). 

Under the above powers the Buies of the Supreme Court, 1888, 
have been made, ana since amended and added to by many Bets of 
subsequent rales (e) 

There are many other rule-making powers contained in different 
statutes lolatmg to particular subjects (/) Practice i ules are also 
made by the masters , these, however, aro not made under any 
statutory power 

The procedure of the court in criminal proceedings is regulated 
by the Crown Office Buies, 1906 (g) 


(«) Judge’s Pensions Aots, 1709, 1813, 1823 (39 Geo ), o 110, 63 Goo 3, 
c 163 , 6 Geo 4, o 84) 

(t) Ibid 

(«) Judicatuio Act, 1873 (38 & 37 Viet c 66), s 76 This enactment, however, 
appears only to have been earned into effect occasionally , see Ghitty's Statutes, 
Vol VI , Judicature, p 28 (n ), and Yearly Siiprome Court Practice, 1909, 
p 1310 

(а) Judicature Act, 1876 (38 & 39 Viet c 77), s 17 , Appellate Jurisdiction 
Act, 1876 (39 A 40 Viet r 69), 8 17 

(б) Judicature Act, 1881 (44 & 46 Viet c 68), s 19 

(c) Appellate Jurisdiction Act, 1876 (39 A 40 Viet, e 60), s 16 

(d) Judicature Act, 1876 (38 & 39 Viet c. 77), s 25 

(e) For the procedure of the Supreme Court, see title Fbaotice and 
Pkogkdurb 


(/) Rules have been made relating to the following subjeots —Acknowledg- 
ments by married women , Finance Act, 1695 , bankruptcy , bills of sale, filing 
etc of powers of attorney , charitable trusts recovery , reduction of capital 
cases , deeds of arrangement , Divorce Rules , Probate Rules , commit tom 
rogatoiru , guardianship of infants, Judgments Extension Act, 1868, Lowlim 
and Middlesex juries , Merchant Shipping Act, 1894 , election petitions , Part VI 
of the Municipal Corporations Act, 1882 , life assurance companies , srarJiea 
for judgments etc , settled estates, settled land , questions as to transfer of 
powers under Local Government Acts, 1880 and 1894, and London Government 
Act, 1899, West Riding of Yorkshne rivers The rules themselv* will be 
found in the Yearly Supreme Court Practice, 1909 
(p) Statutory Rules and Orders, 1906, pp 606—783. 
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Sect. 5 — OJJicert and Central Office. 

Pi/B Sect 1 — Official Referees 

139 Official refeiees are ( h ) permanent officers attached to the 
Supieme Court foi the purpose of acting as arbitrators under sub- 
missions to them ( i ), or of inquiring into and reporting on any 
question arising in a cause or matter refened to them by 
a judge (J) , or of trying causes or matters referred to them for 
trial (k) Three of these officers are appointed , the qualification 
is that they should be either barristers or solicitors of ten years' 
standing (l) 

Rules have been made in regard to the poweis and duties of 
official referees (m) 


Sub-Sfct 2 — Kxnmmers 

Examiners 140 A sufficient number of barristers-at-law, of not less than 
three years' standing, are appointed by the Loid Chancellor to act 
as examiners of the court for five yeais Their duties are to take 
examinations under oiders of the court m all divisions of the High 
Court, except in admiralty actions (n) Examinations are distributed 
among them in rotation (o) They are paid by fees which are 
pi escribed by ruleB of the Supreme Court (p). In determining the 
place and time of examinations the convenience of the witnesses 
and the circumstances of the case are to be considered (g) 
Special examiners may also be appointed to take the evidence 
of any witness at any place (?) 


M naters In 

Kings Buich 
Division 


AasiRtant 

masters. 


Sub-Sect 3 — Masters of the Supreme Court 
(l) King's Bench Dxvuion 

141 There are seven masters of the Supreme Court (King’s 
Bench Division) Of these the senior master is the King's Remem- 
brancer («) The office of King's Coroner and Master of the Ciown 
Office is held by a master (at present the senior master) under 
appointment by the Lord Chief Justice (t) 

There are also two assistant masters, one of whom is attached to 
the Crown Office, and the other to the Court Orders and Associates 
Department of the Crown Office 


(Cairns) to Chancellor of Exchequer (20 
See, generally, title Arbitration, Vol L, 


(A) Judicature Act, 1873 (SO ft 37 Viot o 66), s 83 
(■) Arbitration Aot, 1880 (52 ft 53 Viot & 49), s 3 
j) Ibxd , s 13 
Ik) Ibtd, s 14 

(1) Letter of Lord Chancellor 
d Jo 014) 

(») B 8 0 , Ord. 36. rr 45—51 
pp, 483-492 
In) B. S O , Ord 37, n 39, 40. 

(•) /Aid . r 41 
(*) Ihd r. 51 
fa] Hid., r. 46 

(r) Bui see Buie (Marjueu) v Jama (1886), 33 Ch. D 157 
(*) Judicature (Officer*) Act, 1879 (43 ft 43 Viet o. 78), a 14 Sched. I , 
Part XU See also title Crown Practice 
(i) Ihd , ■ 9 (2) 
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* 142 The duties of these limsters comprise * — (1) the eontrol and 
superintendence of the Central Office of the Supreme Court (u); 
l2) judicial work in chambers (a), and (8) issuing directions on 
points of practice They have also jurisdiction to refei actions for 
inquiry and report, or for tual (b) 

Three masters sit daily in chambers, where they adjudicate on 
nammonses, subject to an appeal to the judge In this capacity 
they have the jurisdiction conferred on, or transferred to, “the 
court or a judge ” by the Buies of the Supieme Court. A master 
can exercise, with certain exceptions, all the jurisdiction of a judge 
in chambers under the Judicature ActB or the Buies of the Supreme 
Court, or the Arbitration Act (c) One master, according to the rota 
arranged between all the masters, sits daily as practice mostei , he 
has to be present at and contiol the business of the Central Office, and 
to give the neceBsaiy directions as to practice and procedure (d) 

143 The masters are appointed by the Loid Chief Justice and 
the Master of the Bolls alternately (c) The qualification is to be 
a practising barrister or special pleader or solicitor of five years’ 
standing (J ) The lenuie of the office is during good behaviour (g) 

(u ) Chancery Division 

144 Theie are twelve masters of the Supreme Court (Chancery 
Division) (h) To every two judges m that division there are 
assigned four of these masters They have a staff of clerkB to 
asbist them 

The masters ( h ) in the Chancery Division have no independent 
jurisdiction as have those of the King’s Bench Division , all thou 
authority ib derived fiom the judge to whom they are assigned, and 
everything the} do is done in his name (t), or by way of certificate. 
Any paity, also, is entitled to have any question brought before the 
judge and to see him personally, and that even if the point be not 
disputed (A) The duties of these masters are ) make investiga- 
tions and take accounts etc., under the direction of the judge (f) 

(u) Judicature (Officers) Act, 1879 (42 & 43 Viet c. 78), a 7 

(а) R 8 C , Ord 54, r 12 

(б) Aibitration Act, 1889 (52 & 53 Viet c 49), *bs 13, 14, K b C , Old 54, 
r 12 a 

(c) “When the rules say the court or a judge it is understood that ‘the 
court’ means a judge or judges in open court, and 1 a judge’ means & judge 
cutting m chambers" ( lie 6 , [18921 1 Ch 459, 0 A , per Kay, L J , at p 461) 
bee Judicature Act, 1873 (3G & 37 Viet c 66), a 39, and R 8 0 , Ord 54, r 12 
(</) R. 8 C , Ord 61, r 2 

(e) Judicature (Officers) Act, 1879 (42 & 43 Viet c 78), s 9 (1) 

(/) Ibid f s 10 
(a) Ibid , 0 11 

(A) These officers, who ^ere formerly oalled chief clerks, havo since Feb- 
ruary 22, 1897, been entitled to be called masters of the Supremo Court by an 
order of the Lord Chancellor made with the concurrence of the Lord Chr«f 
Justice and the consent of the Treasury 
(0 Hayv'ard ▼ Hayward (1854), Ray, App iin , Lloyds Bank v, Princes* 
Royal Colliery Co, (1900), 48 W E. 427 
(A) Hayward r nayward, supra , Re Rtgjj f Wadham v Rtgg (1862), 10 W R. 
365 , Re Home Counties Lift Assurance (Jo (1862), 10 W R 457 , f v ton ▼ 
Brown (1882), 20 Ch D 731, C A , Scott y Homer (1890), 6C L J (c n ) 238. 
(0B. S O , Old 55, rr 15—18 
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bkjt. #. A certificate of a master does not require the express approval Of 
Officers and the judge, but on an application by motion or summons the oertifi- 
Ccntral cate may be discharged or varied (m) 

Offloe. The qualification for muter of the Supreme Court (Chancery 
Division) is to have been admitted and practised as a solicitor for 
ten years (n). 

(ui ) Taxing Office 

Taxing office 145. The Central Office of the Supreme Court conducts the 
mM ^n i’ 1 ' 8 business formerly conducted by the Chancery taxing office, of the 

Bankruptcy taxing office, of the taxing department of the office of 
the masteis in lunacy, and of the taxing office of the Registrar in 
Companies Winding-up (o) All taxations of costs in the Chancery 
and King’s Bench Divisions take place m a department of the 
Central Office called the Supieme Court taxing office There are 
eleven masters of the Supreme Court (taxing office), one of whom 
Bits daily to deal with short and urgent oases, while other cases are 
referred to Borne one of these masters 
There ib, apparently, no qualification prescribed for the appoint- 
ment of a master of the Supreme Court (taxing office) (?>) A master 
has the light, subject to the appioval of the Lord Chancellor, to 
appoint a deputy m case of absence fiom illness or other reason- 
able cause (q) A master may not practice as a barrister or 
solicitor, and if the latter, he must be struck oif the loll on 
appointment (r). 

Sub Scot 4 — Rcqietran of the Chancery Du imon. 

Registrars 146 There may be thirteen (a) registrars of the Chancery 
Division (t) They attend the judges of the Chaucory Division ana 
(he Couit of Appeal upon the healing of appeals from the Chancery 
Division Then duties aie to take notes of the orders and judg- 
ments given, and to draw up and settle and pass them They have 
also to keep distmet lists of the causes and matteis set down to be 
heaid before each judge of the Chancery Division 
On the ocouirence of a vacancy in the office of registrar, 
tho senior of the clerks to the registrars, to whom no sufficient 
objection to the satisfaction of the Loid Chancellor shall be made, 
is to be appointed registrar (a) 

(m) B 8 0 , Ortl 65, rr 65, 71 

E Court of Chancery Aot, 1652 (15 4 16 Viet r 80), a 17 
btatutoiy Buies and Orders Bevised, Yol XII , p 924 
The first masters of the Supreme Court (taxing office) were eithei 
Chancery taxing masters or were appointed to vacancies ainongnt the stitutorj 
masters of the Supreme Court. It is presumed that any future appointment 
will be made under the Court of Chancery Act, 1842 (6 4 6 Viot c 103), under 
which the former Chancery taxing masters were appointed. 

(g) Oonrt of Chancery Act, 1642 (6 4 6 Viet c 103), s 6 
<rj|6.d,sll 

(») The number vanes from time to time, theie are now ton , eee Court of 
Chancery (Officers) Act, 1887 (30 4 31 Viot e 87), s 8 , B 8 0 , Ord 62, r 17 
(t) Far the history of this office, see Yearly 8.0 P, 1909, pp 911 et teq 
(a} Court of Ohanoerv Aot, 1841 (6 Yict c 5), s 38, Court of Ghanoerr 
(Officers) Aot, 1867 (30 4 31 Viot c 87), e. 8 , Judicature Act, 1873 (36 4 37 
Vu-t of 66), a. 77. 
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• In ease of Illness a registrar, with the approval of the Lord saw, §. 
Chancellor, and on failure by the registrai, the Loid Chancellor, Officers and 
may appoint a deputy ( b ). Gf®tril 

Office . 

Sub-Sbot. 6 — Central Offioe of the Supreme Court 

147. The Central Office of the Snpieme Court was created The Central 
in 1879 (c), and consists of the following departments (d ) : — Offioe. 

(1) Writ Appearance and Judgment Department ; (2) Summons and 
Order Department , (8) Filing and Record Department , (4) Taxing 
Office , (5) Enrolment Department , (6) Judgments and Married 
Women’s Acknowledgments Department , (6) Sills of Sale Depart- 
ment , (8) King's Remembrancer’s Department , (9) Crown Office ; 

(10) Associates Depaitment It is stalled by first, second, and thud 
class clerks, appointed by the Lord Chancellor, the Lord Chief 
Justice, and the Master of the Rolls m rotation These clerks are 
removable by a majority of these judges, with the approval of the 
Lord Chancellor, for reasons to be assigned in the order of 
removal (e). 

Sob Sect 6 — Paymaster General and Pay Office 

148 The office of His Majesty’s Paymaster-General was estab- Paymaster- 
lished in 1835 The appointment is by warrant under the Royal QeneraL 
Sign Manual 

In 1872 the business of the Accountant-General of the High 
Court of Chancery was transferred to the Paymaster- General (/), 
and in 1833 (?) all the accounting departments of the Supreme 
Couit of Judicature were consolidated mto the pay office of the 
Supreme Court ThiB office, which is the Paymaster-General’s Pay offloe. 
office for the business of the Supreme Court, is regulated by the 
Supreme Couit Funds Rules, 1905 ( h ) All moneyB and funds which 
are paid into or out of court pass through this office It is under 
the assistant paymaster-geneial for Supieine Co. rt business. This 
officei has under him a deputy assistant paymaster-general and a 
staff of clerks All secuntios and moneys m court are vested in the 
Paymaster-Genet al for and on behalf of the Supreme Court of 
Judicature (t) 

SUB-SECT 7 — Dutrut Ileyiilrari 

149 Distnct registrars of the High Court of Justice are appointed District 
under the Order m Council constituting the diBtiict registry, • **•■**■«■ 
which may provide that any registrar of any county court, 

or any registrar, or prolhonotary, or district prothonotary, of 
any local court the jurisdiction of which was abolished by the 


(b) Court of Chancery Act, 1841 (5 Viet c 6), e 89 

1 c) Judicature (Officers) Act, 1879 (42 A 4 i Viet c. 78), m 4, 0, 0. 
d) R S C , Old 61. r 1 

e) Judicature (Officers) Act, 1879 (42 ft 43 Viet r 78), ■ 9 
/) Court of Chancery (Funds) Ait, 1872 (35 ft 30 Viet c 44) 
g) Judicature (Funds etc ) Act 1883 (46 A 47 Viet c 29) 

A) Statutory Rules and Orders, 1905 (No 931, L 21), p. 479; see also 
Yearly Supreme Court Practice, 1909, 1601 
(t) Judicature (Funds etc ) Act, 1883 (16 ft 47 Viet. e. 29), s 2 
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Swt B Judieatnre Aet$ 1878 (k), or from which an appeal was thereby 

Officers and given to the Court of Appeal, or any person who, having been a 

Central district registrar of the Court of Probate or of the Court of 

Cffl ce - Admiralty, becomes a registrar of the High Court, shall 

bo a registrar of the High Court (Z) Registrars of any 
mfctior court of record having jurisdiction in any part of the 
dibtiict defined by the Order m Council constituting the district 
registry are also qualified (m) If the Lord Chancellor, with the 
concurience of tlic Treasury, considers it expedient from the nature 
and extent of the business that the office should be conferred on 
some person not qualified as above, it is lawful for him to appoint 
a solicitor of five jeais’ standing (n) 

The district registrar may, with the approval of the Lord 
Chancellor and subject to regulations made by the Lord Chancellor, 
appoint a deputy for a period not exceeding three months (o) 

There ir a statutory power to establish district registnes by 
Oidor in Council ( p ) 


Duties of 

district 

ltgiHliiirs 


Proccdme 


150 The registrars have powei to administer oaths and perform 
such duties as shall be assigned to them by rules of court (j) 
Writs of Bummons may be issued, and further proceedings down 
to and including entry for trial, and, in case of non-appearance 
of tho defendant, down to and including final judgment, may be 
had in the district registry (> ), where also accounts and inquiries 
may be taken, and books and documents produced (*) 

151 The proceedings m district registries aie regulated by rules 
of cotut (0 These rules piovide that leave to entei judgments in 
default of appeaianco («), leave to entei mterlocutoi y judgments 
against third parties (6), leave to issuo or renew wuts of execution, 
examinations of judgment debtors, garnishee oideis, chaigmg 
oiders nisi, and interpleader orders, are to be taken m tho 
distnct registry (i) 

A district registrai has all tho authority and jurisdiction of a mastei 
of the Supreme Court cither of the King’s Bench or the Chancery 
.Division so far as relates to proceedings in the district registry (d) 
Tho district registrai s at Manchester and Lneipool have certain 
additional powers m Chancery actions (e) 

There ib an appeal from the district registrar to a judge (/) 


fc) 36 & 37 Y ict o 66 
l ) Ibid t 8 60 

Vn) Judicature Act, 1875 (38 & 39 Yict c 77), s 13 
V) Judicature Act, 1881 (44 & 45 Yiot c. 68), s 22 
o) Appellate Jurisdiction Act, 1876 (39 & 40 Yict c 59), b 22, 
; p) Judicature Act, 1873 (36 & 37 Yict c 66), b 60 
j) IbuL, s 62 

' J6id,s W, R 8 0, Ord 35, r. 1. 

Ibid , s 66 
R S 0 . Old 35 
:«) Old 35, r 2 

Old. Id, rr 50, 51 , Ord 35, r 6. 

B. 8. 0 , Ord 35, r 5 
Ibid., r 6 
(«) IbuL, t 6a 
(/) IbuL,t 9 
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• 152 Actions may be removed as of right from the district registry 
by the defendant in the case of specially indorsed writs when either no 
application for summary judgment lias been made within font days 
from appearance or leave to defend haB been obtained, and in tne 
case of wntB not specially indorsed before delivering defence, and 
also in admiralty actions in rem by any person who lias mtei- 
vened (9) Actions may be removed from London to a district 
registry by the court or a judge on good cause shown (h) 

Sub-Sect 8 — Officers of the Probate , Divorce and Admiralty Dnixion 

153 The offices of the Probate, Divorce and Admit altv Division 
are separate from the Central Office of the Supieme Court, and are 
located at Somersot House, except the Admualty Registry, wlmh is at 
the Royal Com ts of J ustice There are four probate 1 egistrai s, w ho 
deal with summonses in piobate and divorce matteiB in a similar 
manner to masters of the Supreme Couit in matters m the King’s 
Bench Division (i) They are assisted by a staff of oletks There 
are also forty district probate registrars, who deal with non* 
contentious matters m probate 

154 The Admualty Registry has a registiar, an assistant 
registiar or marshal, and a staff of clerks Tlieie in also an admualty 
district registrar at Liverpool, the limits of whoso registiy may 
be fixed by Older in Council (k) 

Sub-Sect 9 — Tht Official Solicitor 

155 Formerly known as the Solicitor to tho Siutois’ Fund, 
and then as tl e solicitor to tho High Court of Chancery, this officoi 
has, since the Judicature Act, borne the title of Official Solicitor of 
the Supieme Court, and has no longei any duties to discharge with 
reference to funds in court A relic of his formei connection with 
those fundH, howeier, survives in the require!) ent that a copy of 
every petition or summons for dealing with funds which have been 
placed in the list of doimant funds shall, wheie the fund amounts 
to or exceeds £500, be served on him unless the couit oi judge 
shall otherwise direct (Q 

The present duties of the office are of d very general nature, and 
include visiting prisoners confined m Bnxton or Holloway Prisons 
for contempt of court, and carrying out the instructions of the 
Lord Chancellor as respects such prisoners (m) , acting as solicitor 
to parties defending actions in formd paupens, if so directed by the 
court under special circumstances (n) , acting as guardian ad hum 
to infants and persons of unsound mind not so found by inqui- 
sition (o) , conducting sales by order of the court if the parties to 

(«) R 8 0 , Ord 35, r 13 

(A) Ibid , r 17 

! .) See R. S 0 , Ord. 64, r 12 

It) Liverpool Admiralty District Registrar’s Act, 1870 (33 ft 34 Viet c 46) 

1) R S C , Ord 22, r 12 b 
m) See title Contempt op Court, Yol YXL, p 326 
n) See Moutrie v Mitchell, [1 901] 1 K B 696, 0 A , aod title Practice AN d 
Procedure 

(o) See R 8 0 , Ord. 16, rr 18 19, end titles Inpants and Children ; 
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Bam.B. the action canfcot agree upon an independent solicitor; making 

Officers and certain investigations and reports m lunacy (p) , acting, when so 

Central appointed, as a judicial trustee (q), and, generally, assisting the 

Mice court in cases where the judge considers that the assistance of a 

solicitor is required Where there is undue delay in any pro- 
ceedings under any judgment or order he may be required to take 
steps to expedite matters, or to himself conduct the proceedings (r). 

Sect 6 — The Ciieutt System • 

Sub-Sect 1 — In General 

The circuits 156* Judges go into every county except Middlesex (s) under 
commissions of the peace (f), of oyer and tei miner (u), of general 
gaol delivery (v) of assize (w) , incident to the commission of 
assize is the jurisdiction to try causes at msi prius These commis- 
sions enable them to try criminal and civil cases m the several 
counties Sometimes King’s Counsel are employed as special com- 
missioneis to relieve the judges from part of their work The names 
of all the judges and of the King’s Counsel and counsel having 
patents of precedence piactismg on the respective circuits are 
usually included in the commission (a:) There is power to include 
in any commission of assize, oyer and terminer, or gaol delivery 
the name of any county court judge (y) There are seven 
circuits ($) 

Lunatics and Persons or Unsound Mind As to costs seeR S 0, Ord 65, 
r 13 f loatly v Jones, [1907] W N lbl , Eady y Etsdon , [1901] 2KB 
460, 0 A 

(p) Rulos in Lunacy, 1893, rr 1, 2, Statutory Rules and Orders Revised 
Yol Till , Lunatic, England, p 29 

(q) Judicial Trustees Act, 1896 (59 & 60 Yict. c. Jo), and Rules mode 
thoroundeT 

(r) R H 0 , Old 33, r 9, Ord 65, r 11, and see Re (\ orsellts (1884), 
50 L T 703, 0 A 

(a) From very euil\ times judges of tlie superior courts of common law 
weio sent into oveiy county annually to try actions Pieviouslv to the intro- 
duction of this systom what were called 41 eyres ” were held not oftener than once 
in <tovou rears in each county , commissions of assize were also issued for the trial 
of notions of novel disseisin and mort d’anoestor, whioh were very numerous 
(t) The names of all the judges Are included m the commission of the 
peace for each oounty The commission of the peace binds the sheriff* and 
justices to give attendance on the judges. 

(«) The commission of oyer and terminer empowers the judges to try persons 
not m guo 1 for treasons, felonies etc 

(t*) The commission of general gaol delivery empowers the judges to try 
every prisoner m the gaol committed for any offence whatever, so as to clear the 
gaol of nnsoners 

(tn) Tho commission of assize empowers the judges to try civil actions 
(«) Judicature Act, 1884 (47 A 48 Viot a 61), e 7 , and see Yearly Supreme 
Court Practice, 1909, p 135J 
(y) Oounty Courts Act, 1888 (51 & 52 Yict c 48), s 16 
(si There were formerly six circuits— the Northern, the Midland, the Norfolk, 
the Home, tho Oxford, and tho Western , to theee were added the North Wales 
and the South Wales Circuit These circuits were discontinued by an Order m 
Council [Statutory Rules and Orders Revised, Yol XU , Supreme Court, 
England, p 22) made under the Judicature Act, 1875 (88 & 89 Viet o 77), 
and new cfrotuts were appointed For a list of the circuits see title Barristers, 
Yol 1L. p 366, and Order m Oounoil of 28th June, 1909 (London tfaMftf, 
July 2, 1 
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• Sub-Sect 2. — Ahum, swv, S. 

187. Assises are held four times m the year (a), but it not more Cfawdt 
thim five days before the commission day it appears to the olerk of SyBt ®ft. 
assize that there is no business to be transacted i squiring the Anim 
attendance of jurors, he may give notice dispensing with the 
attendance of jurors (6) In such a case it is not necessary toehold 
the court of assize unless there is any other business to be 
transacted which does not require the attendance of jurois M 

At the Bummer and winter assizes both civil and criminal 
business is taken on all circuits At the autumn circuit only 
cuminal business is taken, except at Birmingham! Manchester, 

Liverpool, Leeds, and Swansea At the Easter cirouit civil and 
criminal business is taken at Manchester and Liverpool, and * 
cnmmal only at Leeds (d) 

Suu Sect 3 — Officer* 

158 The principal officer iu connection with assizes is the clerk Olerk of 
of assize (e) llis duties are to open the assize by reading the afi8ls * 

(а) Statutory llules aud Orders Be vised, Vol XII , Supreme Court, 

England, p 49 In ancient times assizes were held in all counties — twice m the 
) ear, that is, in the spring and autumn \ acations — except m the counties of York 
and Lancaster, w here no assizes woi e held m spring In the eighteenth century it 
became a common practu o to issue commiHHioiis for assizes to do hold in winter — 
that is, in the vacation following Michaolmas term These latter winter assizes 
aie regulated by the \\ inter Aksizos Acte, 1676 and 1877 (39 & 40 Viet c i r >7 , 

40 & 41 Yict l 46) Under them Acts oountios may bo united for the purpose 
of holding wmtoi assizes This power wus extended to spring assizes by the 
Spring Assizes Act, 1879 (12 Yu t c 1) This is done by Oideis m Council, 
wnich are issued annually These Oraeis m Council aie printed and put on 
pale as statutory lules and oidan, under the liules Public ution \it, 189 1 
(5b & 67 Viet c 66), and the iules mado thereundei (Statutory Buies and 
Orders Itevised, Vol XI , Statutory Buie, p 1) Oidois in Council are 
aJho m force regulating the assizes m Lancislnro (^tatutoiy Buies and Orders 
Bevised, Vol XII, Supreme Court, England, p c >» , in Yoikshno (tbtd , 
p 16), fixing commission da\s and the places for wmte aud summer assizes, 
making special regulations ior Warwickshue, and as u> Churn ory and othei 
causes at Liverpool and Manchester (tbtd , p 27), as to tho termination of the 
winter assizes (i bid , p 38) , amending the order os to places for holding assiztn 
(ibid, p 39), as to commission days, os to the autumn, winter and Easter 
assizes on the Northern Circuit, and as to winter 'assizes on tho North and South 
Wales Circuits (ibid , p 49) , as to summer and win tor assizes on the North and 
South Wales Circuits (ibid , p 61) , and two orders made m 1907 altenng tho 
dates for holding assizes in consequence of the alteration of the commencement 
of the Long Vacation (Statutory Buies and Orders, 1907, p 1016, 1010) 

The Winter Assizes Acts, 1876 and 1677 (39 & 40 Yict c 67 , 40 & 41 Viet c 
46), and the Spring Assizes Act, 1679 (42 Yict c 1), give power to Jlu 
Majesty by Order in Council to extend the jurisdiction of the Central Criminal 
Court during the months from September to May inclusive over the neighbour- 
ing counties Orders m Council are made annually under those powers (w « 
table of Temporary Orders at the end of the annual volumes of Statutory ltuJ < » 
and Orders) See also title Criminal Law and Procedure, p 266, post 

(б) Assizes and Quarter Sessions Act, 1908 (6 Edw 7, c 41), a 1 

(c) Ibid s 2 

(d) A new arrangement of the dates of the holding of assizes was nude by 
Order in Counoil of 28th June, 1909 (London Gazette, July 2, 1909) 

(e) The duties of a clerk of assize under the old practice are set out in detail 
in “The Clerk of Assize, Judges- Marshal l and Qxyer being the trm Manner 
and Form of the Proceedings at the Assizes and General Gad|M)oliu r) , both 
in the Crown Court, and Nm Pnue Court, and The Bight wayes of entering of 
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commissions, and generally to perform such functions of a master and* 
of an asst ssor as may be necessary (/ ) The power of appointment 
is vested m the senior judge going the circuit for the summer and 
wmtei assizes (g) Where the clerk of assize is paid by salary he 
may not take any fee for his own UBe (h) The tenure of the office is 
regulated by the Clerks of Assize etc Act, 1869 (t), under which 
the qualification is three y ears’ standing at the bar in actual practice, 
or as special pleader or conveyancer, or actual practice as a solicitor, 
oi as a subordinate officer of a clerk of assize on circuit 
The clerk of anaigns is an assistant to the clerk of assize, 
and opens the commission in case of his absence He performs 
on the Crown side similar duties to those of the clerk of assize 
The senior judge on the circuit for the summer and vi inter assizes 
has the right of appointment to this office (j) 

Subordinate officers to the cleik of assize who are paid out 
of moneys provided by Parliament may not be removed from office 
without the sanction of the Treasuiy (k) 

Each judge when on circuit is attended by an officer called the 
maishal, who ib appointed by the judge for each circuit, and who 
receives records foi tuals, sweats in the giand jury, and actB as 
Beciotary to the judge. 


Part VI. — Courts of Criminal Jurisdiction <z> 


Sk<t 1 — Courts of Summary Jurisdiction 


Courts of 


Summitry 

jurisdiction 


159 Courts of summaiy jurisdiction are held either before 
justices of tho peace bitting m petty sessions or metropolitan police 
mugistiatos oi stipendiary magistrates (in) 


Sub-Sect 1 — Constitution 

Petty sessions 160 Counties are divided into petty sessional divisions (»), which 


all Pleas, Yerdiots, Judgments, and Orders m either of the said Courts’* (by 
T. W , London, 1600) 

( f) 41 Cloik of the Assize is he who writes all Things judicially done by the 
Justices of Assize m their Cirouits (Crompton, L’ Authentic et Jurisdiction dos 
Courts, 227 ) This officer is associated to the Judge in Commission of Assize to 
take Assurs etc ’’ (Jacob’s Law Dictionary) 

I a) Judicature Act, 1884 (47 & 48 Yiot c. 61), s, 21 
1 %) 82 & U Viet c. 89, a 5 
i t) 32 & 3d Yiot c 89 
/#} 47 Jfc 4b Viot c 61, s “21 

I X) Clerk* of \ssize etc. Act, 1869 (32 & 33 Yick c. 89), s 7 
l) For criminal jurisdiction, generally, see title Criminal Law and Pbo- 
GXDURB, p 225, post 

(rn) For the Appointment, qualification, and disqualification of justices and 
magistrates, sePfotU Magistrates 
(») Dinsion of Counties Act, 1828 (9 Geo. 4, o. 43). 
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*may be altered by quarter sessions (o). In these divisions the sittings 
of the justices out of quarter sessions are called petty sessions. 
Every sitting and acting of justices of the peace, or of a 
stipendiary magistrate, m and for any city, borough, or town 
corporate, having a separate commission of the peace, oi any part 
thereof, within England and Wales, at any police court or other 
places appointed m that behalf, is a petty sessions of the peace, 
and the district for which the same is held is a petty sessional 
division 

A petty sessional court is defined (p) as a court of summary 
jurisdiction consisting of two or more justices, when Hitting 
in a petty sessional court-house, and includes tho Loid Mayor 
of the City of London, and any alderman of that city, and 
any metropolitan or borough police magistrate, or other stipendiary 
magistrate, when sitting m a court-house or place at which he is 
authorised by law to do alone any act authorised to be done by more 
than one justice of the peace (q) 

Convictions on summary proceedings before justices are matters 
of record (?) Up to 1848 they were drawn up on parchment, as was 
the case with all recoids, but now they may be on parchment or 
papa («) 

Justices <ue protected fiom actions on account of enors m judg- 
ment so long as they act witlim the line of their authority (t) 
Some authorities have doubted whether justices out of sessions 
acting judicially aie judges of record, but the better opinion appears 
to be that they are (u) 


Sub-SeOT 2 — Jurisdiction 

161 The jurisdiction of courts of summary jurisdiction and petty 
sessional courts extends to the hearing and deb running of charges 


(o) Petty Sessional llmsions Act, 1836 (6 A 7 Will 4, c 12) 

(p) Ic, a court-house or other place where justices ure accustomed to 
assemble for holding special or petty sessions, or a place appointed as a 
substitute for such place 

fgi Interpretation Act, 1889 (52 & 53 Viet o 63), b 13 
(rj * 4 Convictions have undoubtedly always been tieated as records, and for 
that reason they were, pnor to 4 Geo 2, c 26 (now repealed), required whin 
hied to be m Latui , therefore the returning them, either to this court, or to tho 
sessions, does not alter their character ” [Chancy v raynt (1841), 1 Q B 712, 
per Lord Denman, C J , at p 724) 

(•) Summary Jurisdiction Act, 1848 (11 & 12 Viet c 43) 

(<) MJlcr v Scare (1777), 2 Wm BL 1141, per D E Gket, 0 J , at p. 1145 
See also Justices Protection Act, 1848 (11 & 12 Viet c 44), and titles Maqx~- 
i hates , Public Authorities and Public Officers 
(u) Busten y Carew (1825), 3 B & 0 649 41 It moketh not a little, both hr 

maintenance of the peace, and for the credit of the justices thereof, that th<*y 
are numbered amongst the judges of record” (Lambard, Eirenarcha, J'k 1, 
c. xm ) 44 Now touching our justice of the peace, it is the opinion oi the 

court (Y B,9 Edw 4, o 3 , 14 Hen 8, o 16) and of divers other books in Our 
law, that every one of them (even by himself) is a judge of record, hr • . 

he may take a recognizance of the peace which none oner can do but a 
judge of record, because the knowledgiug of that summo is to remain as a matter 
of record” (t hid), 

H L — IX* % # G 
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Counts. 


ssor !. which are triable summarily (u). These relate to the following* 

Court s of matters Notice of accidents to workmen (to) ; adulteration ox 
seeds (x), agricultural gangs (y) ; aliens (*); alkali etc. works (a) ; 

JNnMiction, junmttig (b ) , apprentices (c) , army and other military forces (d ) ; 

arsenic (e ) , assault, except where accompanied by an attempt to 
commit a felony, or where the court thinks it should be prosecuted by 
indictment(/) , barbed wire tencea(g) ; bicycles (/<)» billiard tables (t); 
births and deaths registration (j ) , boiler explosions ( k ) , brawling 
in churches and chapels (J) , bread (in) , bribery and corruption (n) $ 
brothels (o); building societies ( p ) ; burials (?) ; byelaws of local 


(v) See also, generally, titles Criminal Law and Procedure, p 225, post, 
Magistrates, oto 

(to) Notice of Accidents Acts, 1894 and 1906 (57 ft 58 Yict o 28, s 1,6 
Edw 7, o 53) Bee title Master and Sekvani 

(*) Adulteration of Seoda Aot, 1869 (32 3b 33 Viot c 112), s 3 Bee title 
Agriculture, Vol I , p 292 

(y) Agricultural Gangs Act, 1867 (30 & 31 Viet c 130), ss 4, 5 See title 
Aoriouliurx, Vol I , p 276 

(z) Aliens Act, 1905 (5 Edw 7, c 13), ss. 1, 3, 4, 5, 7 Seo title Aliens 
V ol I,p 328 

(а) Alkali, etc Works Regulation Act, 1906 (6 Edw 7, c 14), ss 8, 13 

(б) Diseases of Animals Act, 1894 (57 & 58 Viet c 57), ss 51- ol Sco title 
Animals, Vol I,p 41 € i 

(c) Employers and Workmen Act, 1875 (38 & 39 Viet o 90), s 12 Seo title 
Master and Servant 


(d) Regulation of the Forces Act, 1881 (44 & 43 Viet c *>7), b 39 , Army 
Act, 1881 (4 I ft 45 Viet c 58) , Reserve Foices Act, 1882 (43 A 4b Viet o 48), 
es 25, 27, Militia Act, 1882 (45 & 46 Viet c 49), ss 42 — 44, Annual Army 
Acts, 1881 —1908 See title Ro\at Forces 

(<*) Arsenic Act, 1831 (14 & 13 Viet o 13), s 4 

(/) Offences against the Person Act, 1801 (24 ft 23 Viet c 100), ss 39, 40, 
42—46 , County Courts Act, 1888 (51 & 52 Viet c 43), s 108 Seo title 
Criminal Law and Procedure, p 605, pott 

(?) Bashed Who Aot, 1893 (56 & 57 Viet o 32), s 3 See title Boundaries 
and Fences, Vol III , p 128 

(A) Local Government Act, 1868 (51 A 52 Viet c 41), s 63 See title Street 
Traffic 

(t) Gaming Act, 1845 (8 A 9 Viot o. 109), ss 11, 12, Licensing Aot, 1872 
(83 ft 36 Viot o 94) s 75 

(j ) Births and Deaths Registration Act, 1874 (37 ft 38 Viet a 881 ss 5, 15, 
17—20, 35, 39, 40 (see also Merchant Shipping Act, 1894 (o7 & 58 Viot ”o 60), 
ss 254, 339 See title Registration of Births and Deaths 

( k ) Boiler Explosions Acta, 1882 (45 & 46 \iot o 22), s 5, 1890 (53 5b 54 
Viet c 36) 

(l) Places of Religious Worship Aot, 1812 (52 Geo. 3, c 1 55), s 12, Eoclesi- 
hstacal Courts Jurisdiction Aot, I860 (23 ft 24 Viot o 32), si See title 
E0(&**tastical Law 

(tit) Bread Act, 1836 (6 & 7 WilL 4, o 37), ss 4 — 10 , see also Weights and 
Measures Aot, 1889 (3*2 ft 63 Viot c 21) Seo titles Food and Drugs, 
Wrights and Measures. 

fn) Bribery etc (Prevention of Corruption Aot, 1906 (6 Edw 7, * 34), 

(*) prevention of Crime* Act, 1871 (34 ft 35 Viot o. 112), s 11 , Criminal 
Lay*Axxi«idmeiit Act, 1885 (48 ft 49 Viot c 69), o 13 

(p) Bedding Societies Acts, 1874 and 1894 (87 ft 38 Viot c 42, ss 31, 43, 
57 ft 0 Viet a 47), ss. 21—23 See bile Building Societies, Vol, IIL, 
p 386* 

(?) Burial A* 1853(18 A 19 Viet c* 123), s 2 See also Bunal of Drowned 
Psreons Act ww (46 Geo 3, o 75), s 1 , Cir Staton Act 1902 (2 Edw. 7, 
o 8), a 8, and title Burial and Cremation, v T,p 401, 
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authorities (r) ; canals (i) , canal boats (0 ; chaff-cutting machines (to) ; 8 Etf 80 l» 

children and infants (v) ; chimney sweepers (w) ; clubs (x) ; com- Courts^ 
pasties (y); constables, neglect of duty by (a); copyright (to); oo» 
returns (fr) cruelty to animals (e); customs (d) ; dogs («) ; drunken- 
ness (/) ; excise (9) ; explosives (A) ; factories ana workshops (t) ; 
fertilisers and feeding stuffB (j) ; fire alarms (fc) ; food and 


(r) Towns Improvement Clauses Act, 1847 (10 ft 11 Viot 0 34), Town Police 
Glauses Aot, 1847 (10 & 11 Viot 0 , 89) , Highways and Locomotives (Amend- 
ment) Act, 1878 (41 ft 42 Viot 0 77) , Public Health Aot* 1875 (38 ft 39 Viet 
0 55), and amending Acts , Municipal Corporations Act, 1882 (45 ft 46 Viot. 
c 60) , Local Government Act, 1888 (51 ft 62 Viet 0 . 41) 

(«) Canals (Offences) Aot, 1840 (3 ft 4 Viet a 60) See title Railways and 
Canals 

(f) Canal Boats Acts, 1877 (40 ft 41 Viet c 60), as 1, 2, 6, 6, 10, 1884 
(47 ft 48 Viot c 75), as 7, 8 

(tt) Chaff Cutting Machines (Accidents) Aot, 1897 (GO ft 61 Viot 0 . 60), • 3 
See title Agriculture, Vol I , p 295 

(v) Elementary Education Act, 1876 (39 ft 40 Viet 0 79), a 56 , Children's 
Dangerous Performances Aot, 1879 (42 ft 43 Viot a 34) , Dangerous Per- 
formances Act, 1897 (60 ft 61 Viet c 52) , Betting and Loans (Infanta) Act, 
1892 (55 Viet o 4), ss 2, 4, Employment of Ohudren Act, 1903 (3 Eaw, 7, 
b 45) , Prevention of Cruelty to Children Act, 1904 (4 Edw 7, c 15) , Children 
Act, 1908 (8 Edw 7, c 67) See titles Education , Infants and Children 
( tv) Chimney Sweepers Regulation Act, 1864 (27 & 28 Viet o 37), ss 6, 7 , 

Chimney Sweepers Act, 1875 (38 & 39 Viet c 70), ss 13—20 , Chimney 

Sweepers Act, 1894 (57 ft 58 Viet c 61), s 1 

(*) Licensing Act, 1902 (2 Edw 7, o 28), Part III Seo title Clubs, Vol IV„ 

pp 429 etaeq 

(y) Companies (Consolidation) Act, 1908 (8 Edw 7, c, 69), s 276 Soo title 
Companies, Vol v 

(z) Parish Officers Act, 1793 (33 Goo 3, c 63), 8 1 , Canals (Offences) Act, 1840 
(3 & 4 Viet, c 60), ss 4, 6, Municipal Corporations Act, 1882 (45 ft 46 Viet, o 50), 
8 194 , County Police Act, 1839 (2 ft 3 Viet, c 93), ss 12, 15 See title Police 

(a) Musical (Summary Proceedings) Copyright Act, 1902 (2 Edw 7, o 16) , 
Musical Copi right Aot, 1906 (6 Edw 7, c 36) , Fine A^ts Copyright Act, 1862 
(25 ft 26 Viet c 68), ss 6, 8 See title Copyright anl Literary Property, 
Vol, VIH , p 169 

(b) Com Returns Act, 1882 (45 ft 46 Viet c. 37), s 17. 

(c; Cruelty to Animals Aot, 1849 (12 ft 13 Viot o 92) , Cruelty to Animals 
Act, 1854 (17 ft 18 Viot o 60) , Cruelty to Animals Act, 1876 (39 ft 40 Viet 
o 77), see also Diseases of Animals Act, 1894 (57 ft 68 Viot o. 67), s 23, Wild 
Animals in Captivity Protection Act, 1900 (63 ft 64 Viet o 33), s 3 See title 
AnimaIe, Vol I , p 409. 

(<Q Customs Consolidation Aot, 1876 (39 ft 40 Viet c 36), and amending 
Acts , Disorderly Houses Act, 1751 (26 Geo 2, c 36), s *8 See title Revenui 
(•} Dogs Aot, 1871 (34 ft 35 Viot c 5b) , Dogs Act, 1906 (6 Edw. 7, c 32) , 
Rabies Order, 1897 (No 57-78, 23rd March, 1907) , Dogs Order, 1006 (No 7124, 
22nd October, 190b), Dog Licences Act, 1807 (30 Viet, c 6), ss 8, 9 See title 
Animals, Vol I , p 394 

(/) Licensing Acts, 1872, 1902 (35 ft 36 Viet c 94, 2 Edw. 7, o 28) Sr>o 
also Metropolitan Police Aot, 1839 (2 ft 3 Viet c 47), s 58 , London Haoknov 
Carnages Act, 1843 (6 ft 7 Viot o 86). s 28, Refreshment Houses Act, J8M> 
(23 ft 24 Viet, c 27), a 41 , Habitual Drunkards Act, 1879 (42 ft 43 Viet 
o. 19) See title Intoxicating Liuuobs. 

(a) See title Revenue 

Ctt Explosives Act, 1875 (38 ft 39 Viet, c 17) See title Explosives 
fO Factory and Workshop Act, 1901 (1 Edw. 7, c. 22) See bile Fm T oltyRi 
and Workshops. 

(j) FertiUserfl and Feeding Stuffs Act, 1906 (6 Edw 7, e» 27) See htla 
Agriculture, VoL I , p 286. 

* (*) False Alarms of Fire Act, 1895 (58 ft 59 Viet, a 28). 
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Shot, 1 , drugs (I) , foreign plate (m) , friendly etc. Bocieties(n) , gam e(o), gam- 
Courtsof ing(y), gasworks (q) , gun licences (r), hawkers (s) , highways©; 
Summary hops (u) , husband and wife (v) , indecent advertisements (to) , 
Jurisdiction mdusLual schools (s) , licensed houses (y) , junes (z), landlord and 
tenant (a) , larceny of deer (fc) f dogs (c) , fences etc ( d ) , fish (e) , 
pigeons (/) , trees otc (q) , libraries (h ) , lighting and watching (i) f 
locomotives on highways (j ) , and motor cars (A), lotteues (ll); 


(l) Sale of Food and Drugs Acts, 1873 to 1899 (38 A 39 Yict c 03 , 42 & 43 
Yut l 30, 30 A 51 Vut r 29 , G2 A 63 Yict c 31) , sen also Customs and 
Inland Revenue Act, 1682 (43 & 46 Yict c 41), s 6 , Customs and Inland 
Revenue Act, 188a (43 A 49 Viet c, 31), ss 8, 9 See titles Food a\I) Drugs, 
Kfvenue 

(m) Hall-marking of Foreign Flute Act, 190-1 (4 Edw 7, c 6), s 1 

( n ) Fnendly Societies Act, 1896 (39 A 60 Yict e 2o ) , Collecting Societies 
ana Industnul Assurance Companies Act, 1896 (59 A 60 Viet c 26) , Industrial 
and Fiovidont Societies Act, 1893 (56 & 57 Yict c 39) , Doan Societies Act, 
1840 (3 & 4 Yict c 110) See titlos jniamm 

(o) Night Poaching Act, 1828 (9 Goo 4, c 69) , Game Act, 1831 (1 & 2 Will 
4, c 32) , Gamo Licences Act, 1860 (23 & 21 Yict c 90) , Laiceny Act, 1861 

g !4 A 25 Viet o 96), s 17 , Poaching Pievontlon Act, 1862 (2 > A 26 Viet c 114) , 
round Gtme Act, 1880 (4 1 A 44 Viet c 47), s 6 See title G ame 
(jj) Gaming Act, 1843 (8 A 9 Yut c 109) , Betting Act, 1873 (16 A 17 Yict 
c 119) , Betting Act, 1874 (37 Viet c 15) See title Gaming ami Wagging 
((f) Gasworks Ol iuhos Act 1817 (10 A 11 Yict c 15) , Gaswoih^ Clauses Act, 
1871 (14 A 35 Vut c 41) Sc title Gas 
( r) Gun lac onto Act, 1870 ( it A H \ut c 57) , Pistols Act, 1903 (3 Edw 7, 
C. 18). 

(*) Hu* bus Act, 1888 (51 A o'2 Vut c 31) See title M arm is and Fairs 
( i t ) Highway Act, 1835 (> A 6 Will 1, < *i0) , Highway Act, 1M>1 (27 A 28 
Vut c 101) "Sootitlo Highways, Strli/is, ami Bridgis 
( a) Hop (Provontion of Fiauds) Act, 1866 (29 & 30 Yict c. 37) Soe title 
Agriculture, Vol I,p 291 

(v) Siinunaiy Juusdution (Mainod Women) Act, 1895 (58 & 59 Vut c 19) , 
Licensing Act, 1902 (‘2 Edw 7, o 29), s 5 , Nlatnmonul ( uuscb Ai f , 18)7 (20 
A 21 Yict c 85), s 21 See title Husband and Wat 
(id) Tudocont Advertisements Act, 1SJ-9 (32 A >1 Viet e 18) 

(?) Soe Childien Act, 190S (8 Edw 7, o 67), and title Intants and 
C lTirDREN 

(y) Rofioshment House Act, 1860 (23 Vut c 27), Public House Closing 
Ait, 1864 (27 A 28 Viet c 61), Licensing Act, 187*2 (35 A 36 Viet c 94), 
Licensing Act, 1874(37 A 38Viot o 49), Intoxicating Liquors (Sale to Children) 
Act, 1901 (1 Edw 7, c 27), Iaoensing Act, 1902 (2 Edw 7, c 28), Children 
A<t, 1908 (8 Edw 7, o 67), s 120 See title Intoxicating Liquors 
( 2 ) Junoa Act, 1825 (6 Geo 4 o 50), s 45 Bee title JURIES 
(<?) Law of Distiosa Amendment Act, 189a (38 & 59 Yict c 21), s 2 See 
title Distress 


15) Larceny Act, 1861 (24 A 25 Yict c 96), a 12 See title Animals, 
Vol I , p 371 

i lbtd , a 18 
Ibi l , a 34 
Ibid , a 24 
) Ibid , s 23 
Unit, ss 33,36,37. 

| libraries Offences Act, 1898 (61 A 62 Viet a 53) 

Lighting and Watching Act, 1833 (3 & 4 W r iU 4, c 90) s 55 
I Locomotives Act, 1865 (28 & 29 Yict o 83), Highways and Locomotives 
(Amendment) Ait, 1878 (41 A 42 Yict c. 77), Locomotives Act, 1898 (61 A 62 
Yict. o to) See title Street Traffic 
(k) Locomotives on Highways Act, 1896 (59 A 60 Yict c 3b) , Motor Car 
Act, 1903 (3 Edw 7, c 36) See title Street Traffic 
(W) Gaming Act, 1802 (42 Geo 3, o 119) a 2, Lotteries Act, 1823(4 Geo 4t 
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iOnaticB (m) ; markets and fairs (a) , marnage (o) , masters and 
servants (p) , medical practitioners (g) , merchandise marks (r), 
met chant shipping («), metal dealeis(t) , mid wives (n ) , mines (a); 
money-lendeis (a) , music and dancing (b ) , obscene publications (< ) , 
patents and trademarks (d) , pawnbrokers (c ) , pedlars ( / ) peisonn- 
tion(jr), petroleum (It), poison (i), poor law (?), post ofhce (k), pound- 


c 60), a 41 , Vagrancy kct, 1824 (5 Geo 4, c 83), ss 5, 21 Soo titlu Gaming 
and Wagering 

(wi) Lunacy Act, 1890 (63 Viet c 5), bs 315, 317,322, 323, 32(i Si o title 
Lunatics and Persons of Unsound Mivd 

(n) Markets and Fairs Clauses Act, 1847 (10 & 11 Viet o 11), s 11 Soo 
title Markeis and Fairs 

(o) Maniago Act, 1898 (61 A 62 Viet c 58) Soe title llusDAND AND Win 
(;>) Frauds bv Woikmen Arm, 1718, 1777 (22 Goo 2 c 27 , 17 Goo 3, c .>0), 

Renaiits 1 Chanctois Act 1702 (32 Gto 3, c ij 6) Tmck Act, 1831 (1 A 2 
Will 1, c 37), I Ionic i v t, 1S13 (8 A 7 Viet t JO), Mi** ippiopu if ion by 
Sen nits Act, 1863 (26 A 27 Viet o 10 3), Conspiracy in<{ Pintoctiou of Prop* 1 1 \ 
Act, 1875 (38 A 38 Viet p 86) , Pavuunt of Wncos in Public Houses Pi oh i hi 
tion Act, 1883 (46 A 47 Viet p 31), True k Amemlmwit \<*t, 1887 (50 A 51 Vic t 
c 16) , Tiuck Act 1806 (50 A 60 Viet c 44) Track' Disputes Act, 1806 (6 Edw 7, 
c 47) Spo titles Master and Siuvant, Trade and Trade Unions 

(q) Medical Act, 16«>8 (21 & 22 Aut r 90), ss 10, 41 , Dentists Act, 187H 
(41 A 42 Viet c 31) ss 3, 4 See titlo MrmciNE and Pharmacy 

(r) Merchandise Maiks Act, 1887 (50 A o\ Viet o 28) 

(*) Merchant Shipping Act, 1S94 (57 A 58 Viot c 60) , Souinoifs Clothing 
Act, 1809 (32 A 33 Viet c 57) So a men's and SoldiorH' Fulso Clmiaetoin A< r, 
1006 (6 Edw 7, o 5) Soe title Mm ping and Navigation 
( t) Old Mrtal Dealers Act, 1861 (21 A 25 Viet c 110), Prevention of Cnmea 
Act, 1871 (34 & 35 Viet c 112' s 13 
(«) Mulwivcs Act, 1002 (2 Edw 7, r 17) 

(x) Coal Mines Kogulation Act, KSN7 (50 A 51 Viet c 58), s 61 Sc o title 
Mines, Minerai a and Quaruits 

(a) Money lenders Act, 1000 (63 A G4 Vut c 51) Seo title Monrv ami 
Mcnfv -IFNDINQ 

(b) Public Health Acts Amendment Act, 1800 (53 A 6 1 Viet c 50), s 51 

(c) Obscene Publications Act, 1857 (20 & 21 Viet c 83) 

(</) Patents and Deigns Act, 1907 (7 Eclw 7, < 29), ns SO 00 Sc o title 
Patents and Inytntjo%s 

(p) Pawnbiokeis Ac t, 1S72 (35 & 36 Viet c 93) Seo tjllo Pahmjiok] n 
and Pledges 

(/) Pedlars Act, 1871 (‘34 & 35 Viet c %j, Focllais Act, 1SSI (11 A 47 Vic t 
c 45) See title Markets and Fairs 
(</) Admiralty Powers Act, 1865 (28 A 20 Viet c 121), s 8 Army Act, ISM 
(44 & 45 Viet c 58), 8 142, Metiopolitan Police Act, IS 30 (2 A 3 Vnt c 47), 
8 17, County Police Act, 1839 (2 A3 Viet c 9 3), a 15, Town Police Clause h 
A ct, 1847 (10 & 11 Viet p 80), s 12 

( h ) Petroleum Act, 1871 (31 & 35 Viet c 105) , Potroleum Act, 1879 (12 A 4 5 
Viet c 47) , Petioloum (Hawkas) Act, 1881 (44 & 45 Vic t c 67) 

(t) Poisoned Gram Prohibition Act, 1863 (26 A 27 Viot c 113), Poisoned 
Flesh Prohibition Act, 1864 (27 A 28 Viet c. 116), Pharmacy Acts, 1868 rind 
1860 (31 A 32 Viet c 121 , 32 A 33 Viet c 117) , Drugging of Animals Act, 
1876 (39 Viet c 13) 

01 Poor Belief Act, 1816 (56 Geo 3, c 137), s 2 , Poor Law Amendment Act, 
1834 (4 A 6 Will 4, c 76), ss 43, 92, 98, Poor Law Amendment Act, JSJI 
(7 A 8 Viet c 101), s 58, Poor Law Amendment Act, 18G6 (29 A 10 \jct. 
c 113), a 15, Pauper Inmates Discharge and Begulation Act, 1871 ('31 A 35 
Viet, c 108), s 7, Divided Parishes and Poor Law Amendment A' h J878 
(39 A 40 Viet c 61), s*44, Casual Poor Act, 1882 (45 A 46 Viet c '6;, s 6. 
See title Poor Law 

*(k) See the Post Office Act, 1908 (8 Edw 7, c 48) See title Po f T Oincv 
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Skot. 1. breach (l) ; prevention of cnmeB (m) ; pi inters (s) ; prisons (o) ; 
Courts of property, damage to (p) , public health ( q ) ; railways (r) ; reformatory 
_ Summary schools (s), salmon and freshwater fisheries (t) , eea fisheries '(a); shop 
Juri sdict ion. c i n kg j shop hours (w ) , solicitors (x) , steam whistles (y) , street 
betting (z ) ; Sunday observance (») , swearing (i) , telegraphs (c); 
theatres (d), throwing machines (e) , towns improvement (/) , towns 
police (g) , tiade unions (h) , tramways (t) , umfoims (J) ; 


(l) Pound breach Act, 1N13 (6 ft 7 Yict o. 30) See title Animals, Vol I., 
p 386 

( m ) Prevention of Crimes Act, 1871 (31 A 35 Yict c 112) 

(n) Newspapois, Printers, and 1 loaning Rooms Repeal Act, 1S69 (32 ft 33 
Yict c 2-1), Corrupt and Illegal Practices Prevention Act, 1881 (46 ft 47 Viet 
o 51), s 10 Soe tale Press and Printino 

(o) Prison Act, 1803 (28 ft 29 Vicf c 126), ss 38, 39, 52 See title Prisons 

(p) Malicious Damage Act, 1861 (24 ft 23 Viet o 97), hs 22, 24, 2 j, 41, 52 , 
Town Gardens Piofceotion \ofc, 1803 (26 ft 27 Viet c 13), s 3 

(y) Public Health Aci, 1875 (38 ft 39 Viet c 5o), and amending Acts See 
title Punrio Hfaiiij 

(r) R ulway Regulation Act, 1840 (3 ft 4 Yict c 97), ss 13, 16, Railways 
* lu uses Consolidation Act, 1816 (8 ft 9 Yict c 20), Malicious PamigeAct, 
1801 (21 ft 2o \ u t c 97), s 37 , Itegul ition nt R ul ways Act, 1868 (31 ft 32 Vick 
c in), ns 23, 40, Rogulition of Railways Act, 1889 (62 ft 53 Viet c 67), 
s 5 See title Railways and C\n at s 

(а) Soe the Cluldion Act, 1908 {8 IMw 7, c 67) 

(/) Salmon and Freshwater Iwaliory Acts, 1861 to 1892 (21 ft 25 Viet 
c 109, 26 ft 27 Vut c 10, 28 ft 29 Yict c 121, 13 ft 34 Viet 
c 33, 36 ft 37 Yict c 71 , 39 ft 10 Viet cc 19, 34, 40 ft 41 Viet o 65, 
41 ft 42 Vnt c 39 42 ft 43 \ut c 26, 47 ft 48 Yict c 11 , 49 ft 50 

Vn t cc 20, 19, 64 & 55 Yict c 37 (Paits IIT , IV ) , 65 ft 56 \ict c 50 Soo 
title PlBHLKILS. 

(n) Fishonos (Oyster, Crab, and Lobstn) Ad, 1877 (40 ft 41 Yict c 42), 
l'Vhones(0\Hter, Grab, and Lobstei) Act, 18 1 7, Amendment Act, 18S4 (17 ft 
48 Viet c 26) 

fr) Shop Clubs Act, 1902 (2 Kdw 7, c 21) 

(w) Shop Hours Acts, 1892 and 1895 (55 ft 5b Vic t c 62 , 58 Viet, o 5) , Seats 
foi Shop Assistants Act, 1899 (62 ft 61 Yict c 21) 

(-r) Attorue) s and Solicitors Act, 1874 (37 ft 18 Yict. c 68), s 12 See title 
SOLIOIIORS 

(t/) Steam Whistles Act, 1872 (35 ft 36 Yict c Cl) 

(z) Streot Rotting Act, 190C(C IOdw 7, o 43) 

(o) Sunday Obhenanco Act, 1625 (1 Car 1, c 1) , Sunday Observance Act, 
1677 (29 Car 2, o 7) , Rroad Act, 1836 (6 ft 7 Will 4, c 37), s 14 , see title 
Tim a 

(б) Profane Oaths Aot, 1745 (19 Goo 2, c 21) 

M Telegraph \et, 1863 (26 ft 27 Yict o, 112) s 45, Post Office Act, 1908 
($, Kdw 7,c 48), Wireless Tolcgraphy Act, 1904 (1 Edw 7, o 24), a 1 See 
title Tei^eoha™* and Telephones 

(d) Theatres Ai t, 1843 (6 ft 7 Yict c 68) See title Theatres, Music Halls 
and Snows 

{*) Threshing Machines Act, 1878 (41 Yict o. 12) See title AGRICULTURE, 
L, p 295 

(/) Towns Improvement Glauses Art, 1847 (10 ft 11 Viet c. 34) 

Cm Town Police OlausSs Acte, 1847 and 1889 (10 ft 11 Viet o 89 , 62 ft 83 
Yict. 0,14) 

(it) trade TJnion Act, 1871 (34 ft 35 Viot o 31), ■ 12 See title Trass and 
Trass Unions 

(») Iriiawaye \et, 1870 (33 ft 34 Yict. o> 78). See title Tramways and 
Liourr Railways 

( fl Uniforms Act 1894 (57 ft 58 Yict. c. 45) 
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vaccination (fc) ; vagrants ( l ) ; veterinary surgeons («) ; water (a) ; Baer. L . > 
weights and measures (o) , wild birds (p) Courts of 

g umm y 

162. There is also juiisdiction as to certain indictable offences : — Jurisdiction. 

(1) In the case of young persons consenting to the justices dealing TuiiniiiHiiim 
with the chaige, over all indictable offences other than homicide (g); over Indict. 

(2) where adults plead guilt) to charges of simple larceny, offences * bIi oSmm. 
punishable as simple larceny, and other kindred offouccn (r) ; 

(3) where adults consent, over like offences where the value of the 
whole of the property the subject of the offence does not in the 
opinion of the court exceed 40s (<) , and (4) trivial oase of libel in 
newspapers (t) 

These courts may take the examinations of persons charged 
with indictable offences, and commit them to prison to await 
their trial, or bind them over to appoai at the assizes or sessions 
as the case may be(i<), and may order peisons to enter into 
recognisances and to find sureties to keep the peace and to be of 
good behaviour (x). 

163 Courts of summary jurisdiction have also civil or quasi Oirt) Juris. 
cml jurisdiction as to basttuuy (a) , dogs (ft) , harbours (c) , lngh- dlotlon - 
way rates ( d ) , landlord and tenant (r) , master and servant (/) , 

(Jfc) Vacunution Acte, 1S67, 1871, and 1898 (30 & 31\ict c 8l,s 32, 314 3* 

Yiot c. 98, & II , 61 4 62 Viet c 49) Bon title Pooh Law 

(l) Vagrancy Acts, 1824 and 1698 (5 Geo 4, c 83 , 61 £ 62 Viet o 39) 

(m) Veterinary burgeons Act, 1831 (14 4 43 Viet c C>2) boo title Medioins 

AXD PHARMACY 

(n) Watei works Clauses Act, 1847 (10 & 11 Viot c 17), Walorwoiks 
Glauses Act, 1863 (2b A 27 Viet c 93) , Wator Companies (Regulation ol 
Powers) Act, 1887 (60 & 61 Viet c 21) Sre title Wais it 8 upily 

(o) Weights and Measures Acts, 1878, 1889, nnd 1901 (41 & 42 Viet c 49 j 
62 & 53 Viet c 21 , 4 Edw 7, c 28) See title Weight * and M&AbViiEb 

( p ) Wild Birds PioD-ction Acta, 1R80 to 1904 (43 & 4 i Viet c 33 , 44 & 45 
Yicfc c 61 , 59 & 60 Viet c 56, 2 Edw 7, c b, 4 fed\7 7, c 4) Sec title 
Animals, YoL I , p 405 

(9) Summary Jurisdiction Act, 1879 (42 A 43 Viot c 49), s ll.Srhod L, 

Summary Jurisdiction Act, 1899 (62 & 63 Y«t c 22), 0 2, and see title 
Criminal Law and Procedure, p 288, posf 

(r) See title Criminal Law and Procedure, p 209, ]>o*t 

(s; Summary Jurisdiction Act, 1879 (42 A 43 Viet 0. 49), ss 12, 13, 14, 

Sched I , Summary Jurisdiction Act, 1899 A 63 Viet c 22), s 1 

(f) Newspaper Libel and Registration Ait, 1881 (44 A 45 Yiot 0 60), g 6 
See title Libel and Slander 

(a) Criminal Law Act, 1826 (7 Geo 4, c 01), s l , Indictable Offences Act, 

1846 (11 & 12 Viet c 42), s, 21 

(x) Summary Juiisdiction Act, 1879 (42 A 43 Viet c 40), a 25 

(а) Bastardy Act, 1845 (8 & 9 Viet c 10), and amending Acts See title 
Bastardy, YoL II , p 4U 

(б) Dogs Act, 1906 (6 Edw 7 y c 32> See title Animals, Yol 1 , 

P 394. 

n Harbours, Docks, and Piers Clauses Act, 1847 (10 A 11 Yiot c J7) 

4, 76 See titles Shipping and Navigation, Waters and Wai**- 

coYasRs 

ftgbway Aot, 1835 (5*6 Will 4, c 60) 

(0) BeuU Tenements Recovery Act, 1838 (1* 2 Viet 0. 74). Sec title Land* 

LORD AMD TB NYWT * 

(/) Employers and Workman Act, lb7<i (36 * 39 Yict 0. 90) bee title 
Master and Servant 
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under the Lands Clauses Act [g ) , licensing (h ) , lunacy (i) , 
poor (A) 

Id the Metropolitan Police District there is also jurisdiction to 4 
order the return of goods detained from the owner not exceeding 
the value of £15, and to enforce the order by committal to prison (i) 

164 One justice of the peace sitting alone has jurisdiction to 
receive any information or complaint, and to grant a summons or 
warrant thereon, and to issue a summons or warrant for the 
attendance of witnesses, and to do all othei necessary acts and 
mnlteis prelnninaij to the hearing (a) He has also jurisdiction, 
when sitting alone in a petty sessional court-house, to hear and 
determine charges under paiticular statutes (fc), but in such cases 
he may not impose a punishment exceeding imprisonment for 
fourteen days oi a fine of 20s (<) 

Si cr 2 — Quarter and General Sessions 

165 Quaiter sessions aie held in the case of counties befoie 
the justices in quarter sessions, or in boroughs having a separate 
couit of quaitei sessions befoie the recorder ( d ) 

Sun Sl< l 1 — Constitution of Quarter and General Sessions . 

(1) fn Counties 

166 . The commission of the peace, in the case of counties, 
assigns to the justices and any two or moro of them (r) “to inquire 
the truth moie fully by the oath of good and lawful men of the 
county, by whom tho truth of the mattor shall be better known, of 
all and all manner of dimes, trespasses, and all and singular other 
offences of which the justices of our peaco may or ought lawfully to 
inquire and to lioai and deter mine all and singular the crimes 

(*/) Luula 01 lines (\msohd ition Act, 1845 (8 & 9 Yut c 18) See title 
Coui l LSORY PuitCUASb OI L 1ND AND COMPENSATION, Yol YI , pp 77, 163, 17 3 

(/*) Licensing Act, 1672 (35 A 36 Yict c 94) etc See title Intoxicating 
Liquoi m 

(0 Luirnv Act, 1890 (33 Viot c 5) See title Lunatics and Persons or 
Unsound Mind 

(A) Pool Pohef Act, 1819 (39 Geo 3, c 12) etc , Distress for Bates Act, 1849 
(12 A 1 J Vut 14) etc See titles Poor Law, Ratfs and Rating 

(/) Metropolitan Police Courts Act, 1839 (1£ & I Yut c 71), s 40 

(a) {Minimal \ Jurisdiction Act, 1818 (11 & 12 Viet c 43), s 29 

(0 broad Act, 1830 (6 A 7 Will 4, c 37) , PI ices of Religious Worship Aot, 
1812 (62 Geo 3 c 16o) , Highway Act, 1833 (5 & 6 Will 4, c 50), Larceny 
Act, ISM (24 & 23 Yict c 96), ss 12, 15, 2i, 24, 33, 36, Malicious Damage 
Aot, ISM (21 & 2 3 Yict c 97), ss 22, 24, 2o t 37, 41, 52 f Railway Regulation 
Aot, (3 A 4 Viet c 97), ss. 13, 16, Piofane Oaths Aot, 1745 (19 Geo 2, 
0.21), V igrancr Act, 1824 (5 Geo 4,c S3) 

J \ Summary Junsdu tiou Act, 1879 (42 & 43 Viot c 49), s 20 (7) 

) See title Magistrates , and also as to London and Southwaik, pp 177, 

(«) Formerly there was a provision in the commission, “of whom A B etc , 
shaft, be one * These spot i illy named justices were called those of the quorum, 
Where fr statute special^ lequires an aot to bo done before two or more justices, 
of whom one mu&t be of the quorum! no Act etc can he impeached, set aside, 
or \aoated on the ground that it does not express that one of the justices is of 
the qtjorum (Justices Act, 1753 (26 Geo. 2, c 27) ) 
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and offences and trespasses aforesaid ” Farther, justices are directed 
to make their sessions four times by tho yeai and moie often it need 
be (/). The sessions are directed to be held in the first week 
after 11th October, 28th December, 81st March, and 21th Jane 
respectively (g) 

All the sessions held under this power are general sessions of the 
peace, but the four sessions held at the pi escribed times are 
propei ly called general quarter sessions (h) 

167 Two justices are necessary to constitute a general sessions 
of the peaco, and if two aie not present, tlieie is no powei to 
adjourn the sessions legally Thus, if two justices aio not parent 
the power to hold a quarter sessions for that quarlei is lost, although 
a general sessions can be held before the next appointed time for 
quaiter sessions (i) 

General sessions, as distinguished fioni genoial quarfcm sessions, 
are m piactico never held, except in the <ase of the county 
of London (A), the piactice being, m cases where more than four 
sessions m tho >oai aie requisite, to adjourn the general quaitor 
sessions (?) This is done because tho jurisdiction of general 
quarter sessions is wider than that of othei goneial sessions 
of the peace (m) 

Geneial quaiter sessions and general sessions of the peace aio 
interim couits of iecoid(>/) 

(/) Stat (14 \i\ 2 lion 5 stnt l f c 4 By this Act the quaiter hosmohs 
were directed to beheld m tho fust week a ftor the feast of St Michael, the 
Epiphany, tho rUus (1 e , close nr conclusion, New English l)ic tionaiy, Vul IT , 
p 470) of Easter, and the translation of St Thomas respectively In f use not 
more than five dajs before the day for hohling a court of quaiter spumous it 
appeals to tho cleik of the peace that there is no biiMnosn to bo ti arum* tec! 
which requires the attondanco of jurore, notico maybe given dispensing with the 
attendance of jurors (Ah«]/<s and Quarter So-sions Act, U )0R (8 Edw 7, c 41), 
s 1), and in such a cx^o it is not necessary to hold the ton t of quarb r sohsioiih 
unless there is uny busmesB, not lequmng the attends me of juiors, to be 
transacted b> the coui t (ibid , s 2) And see Oidei m Council of 28th Jam, 
1909 ( London Gazette, 2nd Julv, 1909) 

(q) Law Terms Act, 1830 (11 (fee 4 A 1 Will 4, c 70), s il By the Ahmi/ph 
and Quarter Sessions Act, 1908 (8 Edw 7, c 41). s, 3, the tune may be ulteiod 
so as to avoid dashing with the assiz* s, so that tne sessions are held not earliui 
than fourteen days bofore, or later than fouitcen days after, the prescribed 
week 

(A) “ It seems the better opinion, that the quarter sessions are a species only 
of general sessions, and that such sessions are properly called general quarter 
sessions, which are holden in the four quarters of tne > ear, in pursuance of tho 
above-mentioned statute of (1414) 2 Hen 5, stat 1, c 4 , and that any other 
sessions holden at any other tune for the general execution of the authority of 
justices of the peace, which by the above-mentioned statute, justices of tho 
peace are authorised to hold oftener than at the tune therein »j»ccified f if need 
oe, may be properly called general sessions ” (2 Hawk P 0 , c 8, s 47) 

(i) A v PoUtsad (Inhabitants) (1747), 2 Stra 1263 , II v West Tomngton 
( Inhabitants ) (1749), Burr S 0 293, R v Westnngton (1760), 2 Bolt’s Poor 
Laws, pi 8S1 , A v Carmarthen Justices (1821), 4 B 3b Aid 291 , H v SiuKancy 
11833), 6 0 &F 96, 100, R v MMlesex Justices (1834), 5 B & Ad 1113 

(A) See Middlesex Sessions Act, 1814 (7 & ! Yict o 71), ss 8, 9, b*sal 
Government Act, 1888 (51 A 52 Viet c 41 1 , 8 42 

(f) Archbold, Quarter Sessions, 6th rd , p 3. 

(f») 2 Hale, P O 49 

{») 3 Hawk P O, Bk 2, e. 8, 7th ed by Leach (1796), p 86, ^ 
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168. A commission of the peace may be granted lor a whole 
county, or for a riding or other division of the same (o) . Coroners (p ) , 
chairmen of county councils (q), and chairmen of district councils, 
including mayors of boroughs other than county boronghs (r), are 
ex officio justices for the county A sheuff is disqualified from 
acting as a justice during his term of office (*). 


(2) In Borough s. 

169 In boroughs under the Municipal Corporations Act, 1882 (f), 
which have the franchise of a separate court of quarter sessions, 
the recorder is the sole judge of the court (a), and the borough 
justices are not to act as justices at any court of gaol delivery or 
quarter sessions (a) 

The recorder is to hold a court of quarter sessions m and for the 
borough once in eveiy quartei of a year, or of tenor, if and as he 
thinks ht or the Secretary of State duects (/>). The recorder may 
m the case of Biokness or unavoidable absence appoint, by writing 
signod by him, a barrister of hve years’ standing to act as deputy 
tecorder at the quaitor sessions then nest ensuing, or then being 
held, but not longer or otherwise (< ) If the recordei is by reason 
of illness, absence, or other cause, incapable of appointing a deputy, 
the Socretary of State may do so (ii) 

Where necessary the recoidoi nmy appoint a propeily qualified 
assistant recoidor(r) 

In the absence of the recoider and deputy recorder, the mayor 
should open the court and immediately adjourn it and all recog- 
nisances to a futuie day, and so from tuno to time (/) 

The quarter sessions of a borough is a couit of record {q) 


Clement (1821), 4 B A, Aid 218, per Hot i.ovw, J , at p 213, Re Pater (1804), 
S3 I, J (MO) 142 

(«) & q , the three Ridings of Yoiksbuo , the puts of Lindsey, Keateven, and 
Holland in Lwoolnsbne the Island of Elj etc 
(/•) See Dame v Pembrokeshire Justice* (1881), 7 Q B D 013, and title 
CORONIRS, Vol VIII , p 201 

(g) Local Government Act, 1888 (61 & 62 Viet c 41), a 2 (6) 

(A Local Government Act 16 ( )4 ( AS A 67 Viet o 73), as 2t, 22 
(a) Shenffa Act, 1887 (60 & 61 Viet c 66), e 17, and eee title Shirivfs 
and Baiutfs Formerly, thoie was a property qualification for a jUBtiee of 
the peace, but this was removed by the Justiocs of the Peace Act, 1906 
(o Eaw 7, o 16) Thm Act only requires the justice to be of full age and to 
iu hi do within the oounty or within seven nulca thereof (a 2) See, further, 
title Magistrates 


(<) Apparently there are now no boroughs hauii" mv jurisdiction, except 
those under the Municipal Corporations Act, 1882 (46 ft 46 Viet o WhexMpt 
the Oitv of London The Municipal Corporations Act, 1883 (46 £ 47 Vifit c. 
18), destroyed all the boroughs reported on, whioh were not within the Act of 
)882. Henkel Hempstead, whioh seems to liavo escaped the notice of the commis- 
sioners on whose report the Act of 1836 (6 ft 6 Will 4, c 76) was founded, 
obtained a new charter in 1898 


'*) Municipal < 
a) IM, a. 1681 
%f Ihd ,s 186 I 
«) IhA, s 166 
(d) Jhooar dots, ' 


orations Act, 1882 (46 ft 46 Viet o. 60), s. 166 (2). 


„ . ipendiarv Magistrates, and Clerks of the Pesos Act 1906 

(efcdw. T.C.46), s 1(4) 

(e) Municipal Corporations Act, 1882 (46 ft 46 Viet c 60), 108. 

(/y/w*.,s i67. 

(p) IbitL, s. 166 (3.) 
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Part VI.—- Courts op Criminal Jurisdiction. 


Bub-Sectt. 2. — Jurudxcbon, 

(1) Orvmnal 

170. The criminal jurisdiction of quartei sessions is both original 
and appellate The original jurisdiction is to hear and determine 
at quarter sessions or any adjournment thereof, or at general 
sessions, an indictment, information or presentment for any offence 
committed within the county, or juaticeable therein, with ceitarn 
exceptions (A) 

The court has o1bo junsdution to sentence incoirigible logues 
who are sent from courts of potty sessions (i) 

171 The appellate jurisdiction lies fiom courts of Bummary 
jurisdiction, and arises where it is given by some particular statute, 
and fiom a conviction and sentence oi doling impiisoument without 
the option of a fine (k), exoept where the conviction is undei the 
Summary Jurisdiction Act, 1879 (l) There is no appeal whero a 
pel faon has pleaded guilty or has electod to bo tried summarily for 
an indictable offence (t«) 

The criminal junsdution of borough quaiter bossious is co- exten- 
sive with that of count) quarter sessions (a) 

( 2 ) Ctvtl. 

172 The present onginal civil jurisdiction of quaiter sessions is 
now lestnoled(A) to the following inatteis (1) Licensing — the 
refusal of an existing licence, on any ground other than that the 
licensed piemisen have boen ill-conducted or aie structurally 
deficient oi unsuitable, oi on gi ounds connected with the character 
oi fitness of the pioposed licensee, or on the ground that the 
renewal would bo void (<) , to impose a late of chaiges on licences 
for the purpose of compensation for licences vbsorbed (d ) , to 
confirm new lu onces and any other poweis of th former county 
licensing committee, to attach conditions to the grunt of a licence, 
or to giant a licence for a teim of years («) This jurisdiction 
belongs to county quaitor sessions, but in the case of county 
boroughs is exeicisable by the whole body of the justicos acting m 
and for the boiough(/) (2) Highways— oi dors for diveitxng or 
closing highways made on the view and certificate of justices not 
appealed against (<?) (8) Pi isons — to appoint a visiting committee of 


( h ) For the ciimes and offences that are not tnablo at quarter sessions, soe 
title Criminal Law and Procedure, p 225, post 
(») Vagrancy Act 1824 (5 Oeo 4, c 83), s 5 , and title Magistrates. 

(Jt) Summary Jurisdiction Act, 1870 (42 &. 43 Viet c 40), s 10 

i f) Tbtd 

m) 11 v London Juittces, Expartt Lambnt, [1802] 1 ft B 064 
a) Municipal Corporations Act, 1882 [45 & 46 Viet c 60), s 165 (8), 
ft) A large part of the cml jurisdiction of quarter sessions was transferred 
U> me county council by the Local Government Act, 1888 (51 & 62 Viet, 
e. 41) , see title Ijocal Government 
'e\ Iaoensing Act, 1004 (4 Edw 7, c 23), s 1 (1) 

<8 Ibid , s 3 

r) IMd ’, 4 . 
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Courts 


justices (7i) (4) Cleigy discipline — to elect tnennially five justices 

on tho panel of asscssois to try criminal clerks (t) (5) Lunatics — to 
bolect justices to exercise the judicial authonty as to lunatics under 
the Lunacy Act, 1890 (j) (6) Outside places which are within the 

immediate jurisdiction of the Lunacy Commissioners (h) to select 
throe jnstices and one or more medical practitioners to visit licensed 
houses for lunatics (/), and to license houses for the reception of 
lunatics (m) 

173. The appellate civil junsdiction is extensive The most usual 
subjects of appeals ate bastardy orders (n) , rating appeals (o) , 
Hcltlemontof paupers and othei poor law matters (p) , appeals fiom 
orders to divert or close highways ( q ) , refusal to renew or transfer 
a licence (a; , and against ihe appointment of overseers (b) 

►Sect 8 — Special 8emona. 

spot lal 174 Special sessions are meetings of justices convened for the 

Demons. pm poseof executing some statutory authority, which is exeicisable by 
jU'tiicsout of quarlei sessions (t) Special sessions aie held for special 
si s u nmal divisions, which aie fixed and may be alteied from time to 
time by quaiter sessions (d) Notice of the special sessions must be 
piw n to ull the juslicts who are usually resident or acting as such 
within tho boumlaucs of the division (r) 

In some cases the tunes foi holding special sessions foi paiticular 
pui poses aio prescribed by statute Special sossions for appointing 
ovoiseeium uihan parodies must be held on 25tli March, or within 
fouiteen dn>s attei ( /), licensing (or brewstor) sessions must be held 
Within tho lust fouiteen days of February, and every adjournment 

h) Prison Ait, 1S77 (10 A 41 Vnt c 21\ s 13 

i) Glorg} Discipline Act, 1892 [oo & 06 \ut < 32) 

( } ) Lunacy Act, 1890 (33 Viet c 5), as 9, 10 

(A) Ibid,B 208, fcGhed III , namely, the citits of London and Westminster, 
tho counties of London and Middlesex, and Barnes, Kew Gioen etc , and every 
pi ice within seven milo* tiom anj part of the utioa of London and Westminster, 
oi of tho boiough of Southwark 

I i) Jbui , s m 
in) Ibid ss 207 — 221 
n) See title Bvsiardy, Vol II , p 426* 
o) See title Bails axd Bai^g 
r ) See title Poob Law 

q) See title Highways, Smi-ns axi> Bhiiiols 
a) See title Intoxicating Liqvoi s 
ib) See title Poor L vw 

ic) See Wharton’s Law Lexicon ivcf Sigmons 

( d ) Division of Counties Act, 182S (9 Geo 4, c 43), Petty Sessional Divisions 
Act, 1SJ6 (6 A 7 Will 4 r 12) 

{*0 4< In oil cabes m which bpecial sessious Are required to be holden for any 
diuaion of any county or place if notice of the intended holding? of such special 
sessious be aignod by anv one justice of the peaco usually acting within such 
division, and if a copy of such notice be sent by post a reasonable tune before 
the day on w inch such sessions are to be holden addressed to each justice of the 
peace resident and usually acting within such division, at his residence in such, 
division, such notice shall M deemed to have been duly given to or served on 
each such Justice of the peace, any law or custom to the contrary notwith- 
standing” (County Bates Act, 1844 (7 & 8 Viet c 33), s 7). 

(/) Poor Law (Overseers) Act, 1814 (64 Geo 3 c 91) 
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thereof must be held within one month of the date on whioh 
the sessions were held (< 7 ) Special sessions, to hx not less than 
eight nor moie than twelve dayB for the holding of special sessions 
for highway purposes, must be held within fouitcon days after 
20th March (h). 

Special sessions may not be held on premises licensed for the sale 
of intoxicating liquors (t). 

There is no geneial statutory power to adjourn speoial sessions 
(except the general annual licensing meeting), but the hearing of 
any matter may be adjourned. Two justices must be present to 
constitute special sessions 

175 The jurisdiction of special sessions is enluely statutory It 
includes highway purposes (4) and appointment of suiveyors of 
highways (l), rating appeals (m), the general annual licensing 
mooting (n) (which also grants bilhaid licences) (o), sessions for tho 
transfer of licences for the sale of intoxicating liquors (p) and for 
billiards (q), and the appointment of overseers in urban parishes ( 7 ). 

In boroughs having a separate commission of the peace there is 
also jurisdiction to giant licences for stage plays (s) 

Sect 4 — Com It of Gaol Dtluery and Oyer and Termtner 

176 Comte of gaol delivery and oyer and teiminer are held at 
the asoizes when criminal business is taken (t) These courts are 
now patt of the King’s Bench Division of the High Court of 
Justice (a). 

Sect 5 — The Central Ciimmal Couit 
Sub-Sect 1 — Constitution 

177 The Central Criminal Couit was constituted m 1834(6), 
and took the place of the former sessions at the Old Bailey which 
had been held fiom veiy early times under special commissions of 


(a) Licensing Act, 1902 (2 Edw 7, c 28), h M (1) 

(A) Highway Act, 1835 (6 A. 6 Will 4, c 50). s 45 

(») Licensing Act, 1902 (2 Edw 7, c 28), s 2l 

(Jfc) Highway Act, 1835(5 & 6 Will 4, c 50), s 45, see tiUo QiuitWAXS, 
Si beets and Bridges 

( l ) Ibid , s 11 , see title Highways, Stmkts and Bridges 

(m) Parochial Assessments Act, 1836 (b & 7 Will 4, i 96), s 6 , see title 
Bates and Hating 

(n) Alehouse Act, 1828 (9 Geo 4, c 61), s 1 , see title Intoxicating Liquors 

(o) Gaming Act, 1845 (8 & 9 Viet c 109), s 10 

Ip) Alehouse Act, 1828 (9 Geo 4, o Cl), ss 9, 12, 14, Licensing Act, 18(2 
(5 & 6 Yict c 44), s 1 , Wine and Beerhouse Act Amendment Act, 1870 (33 A (1 
Viet c 29), s 4 (4), (5) Licensing Act, 1872 (35 A 36 Viet c 94), ss 40, <■) , 
Licensing Act, 1902 (2Ldw 7, c 28), s 16 See title iKTOXlOATnfG Liqi "its. 

(a) Gaming Act, 1845 (S & 9 Viet c 109), s 10 

(?) Poor Belief Act, 1601 (43 Elis c 2), ss 1,9, 10, Poor Law (Ov r^oers) 
Act, 1814 (64 Geo 3. c 91) 

(s) Theatres Act, 1843 (6 A 7 Viet c 68), s 5, Local Government Vt, 1888 
(61 A 62 Viet. o. 41), s 7 (a). See title Theatres etc 

If) See p 72, ante} and title CRIMINAL Law AMD PROCEDURE, p 2o6, foil 

(a) Judicature Act, 1873 (36 * 37 Yict e 66), es. 16, 34 

(b) Central Criminal Court Act, 1834 (4 4k 6 Will. 4, a 36). 
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Comm 
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gaol delivery for Newgate and of oyer and terminer for the city of 
London and the county of Middlesex (c). 

The court sits under a general commission of gaol delivery and 
oyer and terminer , and has power and jurisdiction to proceed 
on the commission until it is renewed (d). The court is a branch 
of the High Court of Justice («). 


Sub-Sect 2 . — jurisdiction 


Joiiadictlon 


Venue, 


Offences 
committed 
on the high 
seas 


Special 

Jurisdiction 


178. The jurisdiction of the Central Criminal Court extends over 
all treasons, murders, felonies, and misdemeanours committed 
within the city of London and county of Middlesex (/) and the 
county of London (g ), and also so much of the county of Ebbox as 
is within the parishes of Barking, East Ham, West Ham, Little 
Ilford, Low Layton, Walthamstow, Wanstead St Mary, Woodford 
and Chingford, the hamlet of Motlmgham, m the county of Kent, and 
so much of the county of Suirey as is within the parishes of Barnes, 
Merton, Mortlake, Wimbledon, Kew and Bichmond (k). This 
diBtnot is to be taken as one county for the purpose of venue, which 
is to be laid as “ Central Criminal Court to wit ” (t) 

Ills Majesty has power by Order m Council to extend the 
district of the Central Criminal Court m the months of November, 
December and January (k), and March, April and May (l), to any 
neighbouring county or part of a county mentioned m the older 

179 The Central Criminal Court has also jurisdiction to hear 
and determine any offences committed or alleged to be committed 
on the high seas or elsewhore within the jurisdiction of the 
Admnalty of England (m), and also minders or manslaughters 
of persons subject to mihtaiy law alleged to be committed by 
peiBons subject to such law (n). 

180 If the King’s Beneh Division make an ordor to that effect, 
the Central Criminal Court is to try any particular offenco com- 
mitted outside the jurisdiction of the court, whether the indictment 


(«.) The Secretaries of State and the Attorney- and Solicitor- General were 
included m the commissions. Sentences of death had to be repotted to the Krug 
until the Central Criminal Court Act, 1837 (7 Will 4 ft 1 Viet o. 77) Under 
a oh&rter of Henry I the citizens of London were empowered to nave their 
own justioee to hold pleas of the Crown, and no citizen could be impleaded on 
a plea of the Grown except in the City Court of Becord (Pulling’s Laws and 
Customs of London, 20ft, note). Under the Charter of Edward III. (1327) the 
mayor was constituted a justice of gaol delivery 
(0) Central Criminal Court Act, )834 (4 & 6 Will 4, c 36), a 2 
(e) Judicature Act, 1873 (36 ft 37 Yiot c 66), sa 16, 29, A v. ParU, [1903] 
2KB 482, atp. 439 
(/) TM , • 2. 

(a) Local Government Aot, 1888 (61 ft 63 Vu,t o. 41), s. 89 (1) 

(a) Qnatral Criminal Court Ant, 1834 (4 A 6 Will 4, c, 86), a 2. 

(0 fjja, e. 3 

(As) Winter Assises Act. 1878 (89 ft 40 Viet c. 67), • ft 
(() Assizes Act, 1879 (42 ft 43 Viot c. 1), a % 

(m) Central Criminal Court Aot, 1834 (4 ft 6 WilL 4,o 36), a 22. The effect 
of this enactment is to give to the court all the criminal jurisdiction of the 
admiral Sin* 8 the passing of the Aot no admiralty sessions have been held. 

(n) Jurisdiction in Homicides Act, 1882 (26 ft 28 Viet a. 66), Central 
Criminal Qrart (Prwoe*) Anti 1861 (44 ft 46 Viet o. 64), a 2 
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has been removed into the King’s Bench Division of the Sigh 
Court or not(o) 

The court has also jurisdiction to try indiotments under the 
Corrupt Piactices Act, 1883 (j>), which have been instituted in or 
removed into the High Court, if, on the suggestion of the Attorney - 
General, the High Court shall so order (q). 

181. The jurisdiction of the Central Criminal Court hae ita City ot 
practice superseded the criminal jurisdiction of the quarter 
sessions for the city of London and of those for the borough of 
Southwark, and all indictments found in the city and borough are 
tried at the Old Bailey (r) 

Sub-Shot 3. — Judge*. 

182 The persons to be named m the commission are the Lord The com. 
Mayor of the city of London, the Lord Chancellor or Lord Keeper mtaaioner*. 
of the Great Seal, all the judges of the King's Bench Division, the 

Dean of the Arches, the aldermen of the city of London, the 
Recorder, the Common Serjeant, the judgeB of the City of London 
Court (a), and any person who has been Loid Chancellor, Lord 
Keeper, or a judge of the King’s Bench Division, together with 
such otheis as II is Majesty shall name therein ( b ). 

183 In piaclice the Recorder and Common Serjeant sit as The judge*, 
judges of the couit, assisted, if neoesBary, by one or both of the 

judges of the City of London Court During the sittings a judge 
of the King’s Bench Division, according to a rota, attends to try 
charges of murder and other serious cnmeB. The lord mayor, 
although m theory the fii fet commissioner, takes no part in the 
proceedings, but the lord mayor or one of the aldermen must be in 
the building to form a quorum when only one judicial commissioner 
is silting (r) 

Sub-Shot. 4 — Siftings. 

184 The court is directed to Bit at least twelve times m the sittings, 
year (and oflener if need be) (d), at times to be directed by four or 

more of the judges of the High Court («). In practice there are 
twelve sessions The court does not sit in the month of Augnst. 

The sessions usually begin on a Tuesday, but sometimes on a 
Monday. 

8ub-Sxot 5 — Officer « 

185. The officers of the Central Criminal Court are the clerk omeanel 
of the couit, with a deputy, who ib also the first clerk of arraigns, court, 
a second and third clerk of arraigns, a clerk of indictments, with an 


o) Central Criminal Court Act, 1856 (19 k 90 Viet e. 18), tt, 1—8, 10, 17. 

p) 46 k 47 Viet c 61 
'«) Ibid , a 60 

r) See pp 177, 203, poet 

fa] Sea title Couhtt Doubts, Vol VIH., p, 416. 

(6) Central Criminal Court Act, 1834 (4 & 6 Viet 0 . 38)* a. 1. 

M Ibid , a 2 » 

td) Ibid., a 16 

(e) Judicature Act, 1881 (44 k 46 Viet 0. 88), a. 18. 
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assistant, and a staff of clerks The duties of these officers are* 
similar to those of the clerks of assize, clerks of auaigns etc on the 
circuit*' (/) 

Sbot. 6 . — The Couit of the Admiral of England. 

186 The temtonal limits of the jurisdiction of the Admual of 
England are the seas or any other haven, rivei, or creek or place, 
where the admiral or admirals have or pretend to have power, 
authority or juusdiction (g) But places within the bodies of 
counties as well by land as by water are excluded, except as 
to homicide or mayhem done m great ships, being and hovering 
m the mam stieam of gteat rivets only beneath the bridges of 
the same rivers nigh to the sea, and m none other places of the 
same nvois (Ji) In some old printed copies of tho statutes the 
word “ point/ ” (i e , points) occurs instend of “ ponts ” (budges), 
but ponts appears to be the correct reading (i) 

The sole jurisdiction to tiy treasons, piracies, felonies, lohbenes, 
murders, confederacies, and other offences committed on the high 
seas or elsewhere within the jurisdiction of the Adtnual of England 
was foimeily exercised under a commission under tho Gieat Seal 
dnocted to the Admiral, his deputies and others, empoweung them 
to try tho same according to the common law as if they had been 
committed within the realm (h) In the case of the Cinque I’oi ts, 
however, the commission was to be directed to the loid waiden (f) 
Concurrent jurisdiction, however, was given in 1835 (in) to the 
Central Criminal Com t (n), and in 1844 to the courts of oyer and 
teimmei and gaol deliveiy (o) Since the passing of those Acts no 
admiralty sessions have been held (p) 

Sect 7 — Speiuil Commission a 

187 In case a speedy trial of ceitaiu offences is necessary the 
Ciown may issue a special commission of oyei and teiminer and gaol 
delivery to paiticular judges of the King’s Bench Division to hear 
and deteimine the tiial of such offences In the case of extortion and 
other misdemeanour being chaiged against the Governor-General 
of India, the Lieutenant-Governor, the chief or other justices of the 
High Courts and other public officers m India, the trial may be had 
before a special commission consisting of foui peers chosen by lot, 
after thirteen challenges have been exhausted, from a list of 
twqut)-8ix peers chosen by the Honse at the commencement of 
each session, and bix members of the House of Commons, chosen 
by lot after twenty challenges are exhausted, from a list of forty 

. I See p 73, ante 

r) Offences at Sea Act, 1636 (28 Hen 8, c 16) 
k) 1# Bic 2 c 3 

,0 Bee If core (k. b.), 892 , Leigh v Burley (1609), Owen, 122 
k) Offences at Sea Act, 1636 (28 Hen. 8, c 16) 

2) Ibid., e. 6 Seep 127 , post 

!*») Genteel Criminal Court Act, 1834 (4 & 6 Will 4, c 36), s 22. 

’») Admiralty Offences Art, 1844 (7 & 8 Viet c 2), ss. 1, 2 
o) bee p 67, ante 

’p) Sen title Admiralty, VoL I , p 69. 
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members chosen by the House, together with three judges o! the Rwr f 
Ring s Bench Division (q) Special 

188 A statute of 1114 (>) provides that m case of default on the TB iS^“ n B 
p&it of justices of the peace, justices of assize, the shenll or tho under- — 
sheriff, to pioporly execute their duties m ease of riots, assemblies, D®** 014 «* 
and routs (c), a commission undoi the Great Seal Bhall issue to oOmh** 
inquire with a jury (to be summoned by the coioner (t) if the sheuff 
is in default) into the riot, assembly, oi tout, and into the default of 
the justices of the peace, justices of assize, sheuff, or undei -sheuff, 
and to return the inquest into the Chanceij (it) 

Sect 8 — The Court of Criminal Appeal, 

Sub-Sect 1 — Constitution and Jurtadntum 

189. The (Joint of Criminal Appeal was constituted in 1907 (r) as Court of 
a supenoi couit of i coord (y), and supeiseded the formei Court of 
Ciown Cases Rebelled (a) and the proceeding* in Iho King's Bench l>pe 
Division on wilts of ciror(/;) fiom couits of assize or from the 
Central Cimnnal Cornt 

The Court lias jurisdiction to cnteitam appeals by persona 
convicted on indictments, cnminal informations, coioners’ inquisi- 
tions, and by persons dealt with at quaitor sessions undei the 
Vagrancy Act, 1824 (c), as lncomgiblo rogues (d) — (1) on any 
ground of appeal which involves a qaostior of law alone, (2) by 
leave of tho couit or on a certificate fiorn the judge who tiled 
the case on any ground of appeal which involves a question of 
fact alone, or a question of mixed fact and law, or any othei 
ground which appears to the court to be sufficient, (8) with the 
leave of the Court of Criminal Appeal against the sentence passed 
on conviction, unless the sentence is one fixed by law (d) 

The couit has the same power to deal with a recommendation 
foi an expulsion ordei against an alien as it 1 is with sentences, 
and also power to make such leooinmendations(e) 

(u) East India Company Aft 1781 (21 Geo 3, sons 2, c 2a), Wf 01 - 83 , East 
India Company Act, 1786 (20 Geo 3, c 57) 

(r) 2 Hen 5, stat 1, c 8 . 

(«} Under 13 Hen 4, c 7 

(t) See title Coroners, Vol VII l , p 218 

(u) See 4 Co Inst 184 

(ac) Criminal Appeal Act, 1907 (7 Edw 7, e 23) For tho law governing 
appeals and the procedure of the Court, see title Criminal Law and Proofduiu', 
p 432, post 

(y) Ad, e 1(7) 

(а) Under the Crown Cases Act, 1848 (11 & 12 Viet c 78), the judge at a 
trial under a commission of oyer and terminer or of gaol delivery, or the justice « 
at quarter sessions, had adiscrotioa to reserve any point of law Suchapoint of 
law was areued before a court consisting of five or more judges of the Hah 
Court, of whom the Lord Chief Justice was to be one (except in case of his being 
prevented by illness or otherwise from attending (Judicature Act, 1881 (41 & 46 
Viet c. 68), s 16) 

(б) Writs of error are abolished by the Cnminal Appeal Act, 1907 (7 lAw 7, 

0. 23), 88 20, 23 (3), in the case of persons convicted after 16th April, 1909 

(c) 6 Geo 4, c 83 

(a) Cnminal Appeal Act, 1907 (7 Edw 7, c 23), s 20(2) , but only as 1o sentence 
(it v Brovm (1908;, 1 Or App Bep 85, R v Johnson, [1909] IK B 4 iO, 0 C A. 

(t) Ibid , • 21 , and see title Aiixns, VoL I , p 323. 
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Biot i, The court has not jurisdiction to deal with convictions on 
The Court indictments at common law for the non-repair or obstruction 
of Criminal 0 f highways (/), nor with convictions of peers or peeresses, or 
*W ,eal other persons claiming the privilege of peerage convicted of any 
offence not now lawfully triable by a court of assize (9). On an 
appeal the court has no jurisdiction to order a new trial (h), bat if 
n judge should reserve a case for the opinion of the court under 
the jui isdiction transferred from the Court of Crown Cases Reserved, 
the court may possibly have power to grant a ventre de novo (1). 


Oon«fftution 
of flip 
COllii 


Sub-Sbot 2 — Judge t and Sitting*. 

190. The Lord Chief Justice of England and all the puisne 
judges of the King’s Bench Division are the judges of the court (k) 

The couit as duly constituted, consists of not Ibbs than three 
judges and of an uneven number of judges The court, if the 
Lord Chief Justice so duects, may sit m two or more divisions (l) 
The couit sits in London, except when the Lord Chief Justice 
gives a special direction that it shall sit elsewhere (J) The Lord 
Chief Justice, or in his absence the senior judge, presides (to) 
The determination of appeals is by the majonty of the judges 
sitting (») 

Thoio is only one judgment, pionounced by the president or such 
othei niemboi of the court hearing the case as the pi esident directs, 
except 111 the case of questions of law where, in the opinion of 
the court, it ib convenient that separate judgments should be 
pi ononneed (0) 


Power io 191 The Loid Chief Justice and the judges of the court, or 
mute rules ftn y thiee of such judges, have power, subject to the approval of the 
Loid Chancelloi, to make rules of couit (p), with the advice and 


(/) Criminal Appeal Aot, 1007 (7 Edw 7, c 21), s 20 (1) The appeal m suoh 
is os if the conviction weie a veidict m a civil action tried at assizes (ibid ), 

(</) Ibid , s 20 (2) 7 

(h) R v I>y*an, [1008] 2 K R 454, OCA 

(i) It v TeiuUm (1861), Le A (Ja 81, C 0 It This case appears to be the only 
icpoitod instance of a venire de nova being granted by the Court of Crown Cases 
lb served The jurisdiction of the King's Bench Division to grant a venire de 
vom on a rule tiwi docs not seem to be affected by the Act. 

(A) By the Criminal Appeal Act, 1907 (7 Edw 7, c. 23), a. 1 (1), 
judges of the King’s Bench Division appointed by the Lord Chief Justice with 
the consent of the Lord Chancellor, for such period as he thinks desirable in e ach 
case, w oio to be judges of the court, but by the Criminal Appeal (Amendment) 
Aot,. 1908 (8 Edw 7, o 46), s 1, all the judges of the King’s Bench Division 
weie substituted 

(l) Criminal Appeal Act, 1907 (7 Edw 7, c 23), s. 1 (21 

i m) Ibid , sl 1 (3) 
a) Ibid, s. 1 (4). 
o) Ibid , s. 1 (51 

p) Ibid ,i 18 (l). Rujos of court have been made under this power as fol- 
lows ■ — Qnumuil Appeal Rules, 1908, dated 17th March, 1908 (Statutory n-V 1 
and Older*. 1*108, Eo 227, L 6), Additional Rules, dated 27th March, IMS 
(Statutory Bulee and Orders, 1908, 277, L. 10). The rules deal with . Inter, 
pietabon and forms, nr 1—3, notices of appeal, r 4 , shorthand writers and 
transcript of notes, r 0 , certificate of judge under a. 3, r 6 , appeals where a 
fine only has been inflicted, r 7 , custody of exhibits used at a trial, r 8 ; orders 
of restitution, nr, 9—12, certificates of conviction, r 13 , notes and reports of 
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assistance of a committee (q). In case the rates affect the governor swap a ^ 
or other officer of a prison, or any officer having the custody of an The Conti, 
appellant, they most also be approved by the Secretary of State, <rf Criminal 
The roles may regulate generally the practice and pioccdore of the ASPStL 
coart and the officers of any coart before whom an appellant has 
been convicted (a). Bales are to be laid befoie Parliament forth* 
with, and if either House within the next thirty days on which the 
House has sat presents an address praying that the lule may be 
annulled, His Majesty in Council may annul the lule, without 
prejudice, however, to the validity of anything previously done 
thereunder (6) 

192 In cases where the grounds of appeal involve a question of stating a 
law only, the court may direct that a case be staled (c) in tho t-UM ’ 
same manner as was directed by the Ciown Cases Act, 1848(d) 

If the judge at the trial consents to state a case for the opinion of 
the court, the proceduie under the Crown Cases Act, 1848 (<-), will 
be followed The court has power to hem a case summarily if the 
registrar is of opinion that the notico of appeal on grounds of law 
alone does not show any substantial ground of appeal In such u 
case, if the couit consideis that the appeal is fnvolous oi vexatious, 
and can be determined without adjourning it for a full hearing, the 
appeal may be dismissed summarily (/) 

Sub-Seot 3 — Office* » 

193. The master of the Crown Office is icgislrar of the C'ouit of 1" regmrw 
Criminal Appeal (<?) 

The dutieB of the registrar are to take the neces&aiy steps for 


judge, rr 14 — 1C , notice of appeal , time for appoalmg , obindoniiieut of 
appeal, rr 17 — 24 , proceedings befoie a single judgo, r, 2 r « , piocoediugs under 
Ciown Gases Act, 1848, r 2f> , duties of Director of Crimim ' Piouocutions, ir 27, 
28, bail, rr 29, 31, lnquiiy as to means of appellant i .10, attendance of 
warden, r 31, documents, r 32, exhibits, r 3), notifying losult of appeals, 
rr 34—36 , legal aid, rr 37, 38 copies of documents foi appellants, 1 39 , 
witnesses, r 40, special commissioner, r 41 , cause lists, 1 42 , miscellaneous, 
IT 43—61 

(j^ Criminal Appeal Act, 1907 (7 Edw 7, c 23) s 18 (2) Tho committee 
consists of a chairman of quarter sessions, appointed by aSiuetary of State, the 
Bannmst Under-Secretary of State for the ifomn Department , the Director of 
Public Prosecutions , the registrar of the Court of Ct lminal Appeal, and a olerk of 
assize and a olerk of the peace appointed by the Lord Chief Justice, a soboitoi 
appointed by the President of the Law Society, and a barrister appointed by the 
General Council of the Bar (Criminal Appeal Aot, 1907 (7 Edw 7, c 23), s 18(2)) 
(a) Ibtd , s 18 (1) 

6) IM, s 18 (3) 

'AIM, s 20 (4) 

a) 11 ft 12 Viok c, 78 See also Criminal Appeal Buies, 1908, r 2G, ult 


(«) liid. 

U)Jbtd,» 15(2) 


fr) By s. 2 of the Criminal Appeal Act, 1907 (7 Edw. 7, a 23), the wi.ior 
mmae of the Supreme Court (King sBeaoh Division) was to be the figst v gmtear 
of the Court. On the occurrence of a vacancy the registrar was to be appointed 
by the Lord Chief Justice from among the masters of the Supreme Court , King's 
Bench Division), but by s. 2 of the Criminal Appeal (Amendment) Act, 1998 (8 
Edw 7, o. 46), fhe master of the Crown Office wee a Destituted. 
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obtainin'; a hearing of appeals, and applications of which he receives 
notice, and to lay before the couit all necessary documents, exhibits, 
and things relating to the proceedings m the court below , to refer 
to the court for summary decision appeals on grounds of law alone, 
which appear to him not to show any substantial grounds of appeal , 
to furnish all necessary forms and instructions relating to appeals 
to any person who demands the same, and to governors and such 
other officers of prisons as he thinks fit , and to report to the court 
or a judge thereof any case in which it appeals to him that a 
solicitor and counsel or counsel only should be assigned to the 
appellant, although no application has been made for the piupose (ft) 
The registrar is to be provided with such additional staff (if any) 
as the Lord Chancellor with the concurrence of the Treasury may 
determine (t). 


Part VII. — Courts having Jurisdiction in 

Lunacy. 

SfcCT 1 — In G facial 

194 The Statute Dc Ptetoqatua Jicqis (It), which is declaratory 
of the common law, declares that the c«ue and custody of the estates 
and pet sons of lunatics and idiots is vested m the King This 
nuthonty is delegated by loyal wanant undei the sign manual (/) 
to the Loid High Chancelloi in his capacity as Keeper of the Great 
Seal 

195 The found Louis Justices of Appeal m Chancery (m) had, 
vvlnui acting together, all the juiisdiction of the Loid Chancellor (n) 
Subsequently this jurisdiction was confeucd on thorn when acting 
bopaiately (o) This juribdiction was transfeired on the con- 
stitution of the Supreme Couit (p) to such judge or judges of the 
High Court of Justice as might be intrusted under the sign manual 
with the care and commitment of the custody of the persons and 
estates of lunatics and idiots This jurisdiction of the judge so 


(h) Criminal Appeal Act, 1907 (7 Edw 7, c lU), s 15 

(*) llnd , s 2 , Cnminal Appeal (Amendment) Act, 1908 (8 Edw 7, c 46), 
• 2 (2) An assistant registrar has been appointed 

(i) Of uncertain d.te(Prerog Beg, cc 11, 12 (17 Edw 2, stat 2,cc 9, 10 
Baff ) See title Consti nmoNAL Law, Vol VI , p 47 o) 

(l) For form of this warrant see Campbell, Lives of the Chancellors, Vol I , 
n H The jurisdiction is distinct from that of the Court of Chancery, now 
transferred to the Supreme Court (see Murray v Frank (1779), 2 Dick 555 , 
Sherwood ▼ Sunderton (1815), 19 Yes 280, 285 , see also Ex forte Lund (1802), 
6 Ves. 781) 

(m) Appointed under Court of Chancery Act, 1851 (14 4 15 Viot. o 83) 

(») Lunacy Regulation Aet, 1853 (16 4 17 Viot o 70), a 2 , repealed by the 
Lunacy Act, 1890 (63 4 64 Viet c 6), a 342 

(n) Court of Chancery (Officers) Act, 1867 (30 4 31 Viet, a 87), #. 13; 
repealed by the Lunacy Act, 1890 (58 4 54 Viet c 5), e 342. 

(p) Lunacy Act, 1890 (53 4 54 Viot, o. 6), • 108. 
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intrusted is separate from his jurisdiction as a member of the 
High Court, as the Judicature Act, 1875 (q), expressly piovides 
that this jurisdiction m lunacy shall not be transferred to or 
\ested in the High Couit(t). 

Sect 2 — The Loid Chancellor 

196 Besides the statutory jurisdiction of tho Lord Chancellor 
(or other person to whom such a warrant might be directed), the 
Lord Chancellor appears to oxeicise an extensive junsdiction by 
virtue of his general power as Keoper of the King’s Conscience (s). 
This authority arises on the grant of the custody of the poiBon and 
estate of a lunatic, but the junsdiction of the Lord Chancellor is 
not usually exercised at the present time, and recouiso is had 
instead to that of the judge m lunacy Petitions, however, are 
addressed to the Lord Chancelloi There is an nppoal from ordeis 
in lunacy made by the Loid Chancellor to the Conit of Appeal (t) 
and thence to tho House of Lords (a) 

197 The Lord Chancellor issues a goueiul commission of 
inquiry to the mastcis in lunacy (/>), and has power to issue a 
commission specially to any person or poisons alone or in addition 
to the masters m lunuty (<) The Loid Chancolloi may make 
i ules for carrying the Lunacy Acts into effect and as to porcenlagos 
and fees (<l) 

Si . it 8 — The Jrnlqc in Lunacy. 

198 The junsdiction of the judgo m lunacy may he exoicisod 
either by the Loid Chancellor or by any one or more of such 
judges of the Supreme Court as may bo intrusted under the sign 
manual with the care and commitment of the custody of the 
persons and estates of lunatics (c) The 1 ords Justices of the 
Couit of Appeal (/) are the judges who are actually so intrusted 

The judge iu lunacy has power by order to direct an inquisition 
whether a person is of unsound mind and incapable of managing 


f </) 38 &. 39 Viet c 77, p 7 

(r) For the procedure in the courts hiving jurisdiction in lunacy, soe title 
Lunatics and Persons of Unsound Mind 
(.) Ft parte Orxmetone (1772), Arnb 70b , see also note as to this case to On n - 
fieri v Compton (Lord) (1793), 4 Bro 0 0 2 il, 235, lie Fitzgerald (180jI 2 
Soh & Lei 432, at p 439 As to the Lord Chancellor, generally, seo title 
Constitutional Law, Vol VII , pp 55 et erg 
(1) Judicature Act, 1873 (36 & 37 Viet r 66), e 18 (5) 

(a) Appellate Jurisdiction Act, 1876 (39 & 40 Viet c 50), s 3 Seo, gouprolly, 
tine Lunatics and Persons of Unsouad Mind 


(5) Lunacy Act, 1690 (53 & 54 Viet c o), s 112 

W * 


/) Ibtd t s 113 As to conditions under which a special commission will be 
waned, see Be BraUhwatie (1823), Pope on Lunacy, p 49 

(d) Lunacy Act, 1890 (53 A 64 Viet c 6), m 148, 338, Lunacy Art, 1891 
(64 A 66 Viet c. 65), s 27 The following rules have been made under these 
powers. — The Buies in LunaC) , 1892, and the Buies m Lunacy 1893, and 
October 9, 1900, printed in Statutory Buies and Orders Bevised, Vol VIII , 
Lunatic, England, *pp 1,29 

(e) Lunacy Act, 1890 (53 A 64 Viet c 6), s 108b 

(/) Be Gut, [1904] 1 CL 398, C A. 
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himself and his affairs (7), and to direct whether the inqnisitaon 
shall be held before a jury when the alleged lunatic demands 
one (k) The judge has also power to direct an inquisition before 
a juiy to be tried as an issue in the lligh Court (1), and to make 
or Jets as to the custody of the peisons of lunatics so found by 
inquisition and for the management of their property and estates (k) 
Koine of the poweis of the judge in lunacy may, in the case of 
lunatics the value of whose real and personal property is under 
A200, be exercised by a county court judge (2) 

199. Theio is an appeal from orders of the judge in lnnacy to 
the Court of Appeal (m) and thence to tho House of Lords («) 

Sun. 4 — The Mattet s m Lunanj 

200 Tlioro are two mas lets in lunacy, who must be barristers 
of not loss than ten years’ standing, and are appointed by the Lord 
(Jhaucelloi («) If the inquisition has not boon oidered to be tued 
as an issue in the High Court it is tried befoie the master with or 
without a jmy, as the caso may be (p) The niasteis have power 
to summon witnesses, to administer oaths, and take affidavits (q) 

The duin ,s of the registrar m lunacy have been transferred to 
tlio masters (/) 

201 Aftor a por.son has been found a lunatic by inquisition the 
mastoia hold mqmiies as to the propeity etc of the lunatic, and 
coilify the result of these inquiries and generally excicise the 
powers of the judge in lunacy, subject, however, to appeal to him (s) 

The masteis aie also ei-ojfuw visitors of lunatics 60 found 
jointly with the Chancei y visitois (a) 

202 Tho masters in lunacy have o&cos at the Eojal Courts of 
Justice, with a chief clork and a staff of first, second, and third 
class tloiks, and a mossengot, as well as cleiks attached to the 
taxing dipai linenl (b) 

{/) l iinm v Act, (33 <£. 64 Viet c 5), s 90 
(b) Ibid , 91, 92 

(0 I hut , s 94 
(A) iW ( e 108(2) 

(0 Ilnd ,b hi boo title Ooumv CoiJUTS, Yi/1 VIIT , p 669. 

(tn) Jmhuituio Act, 1878 (it> & 37 Yiftt l. 68) * 19 (*>) 

In) Appellate Junsdiction Aot, 1876 ("49 & 40 Viet c 69), s 3 
(a) Lunacy Act, 1890 (a3 & 54 Yiot c 5), 8 111 
(p) lUd 8 94 
(7) Ibui j s 114 

M Lunacy Oidere, 1883, rr 7, 8 , [1883] W N Pt II p 80 

(a) Lunac\ Vet, 1891 (54 & 55 Viet, c 65), s 27 (1), Buies in Lunacy, 1892 

(fi) Luaaacv Avt, 1890 (53 & 54 Viet 0. 0), s 166 

lb) See ibid , a 111 (5), (6), and, generally, title Lunatics and Persons or 

lrt£>otna> Mind 
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Part VIII. — Courts-martial. 

Sect 1 — Naval Courti-marttal. 

Sun Sect. 1 — CoiuMutto n 

203 Naval courts-martial are composed of not less than five 
□or more than nine officers, being flag officers, captains, com- 
manders, or lieutenants of His Majesty’s navy on full pay, not 
under twenty-one years of age For the trial of a flag officer the 
president of the court must be a flog officer, and the othei members 
not under the rank of captain , for the trial of a captain the presi- 
dent must not be under the rank of captain, and the otlior members 
not under the rank of commander , in other cases the president 
must not be under the rank of captain, and at least two other 
members must not be under the rank of commander A couit- 
martial cannot be held unless at least two of Ills Majesty’s ships 
not being tendeis, and commanded by captains, commanders, or 
lieutenants of His MajeBty'B navy on full pay, are togethoi at the 
time (c) 

204 Courts-martial aie held either by ordor of the Lords 
of the Admiralty or by the older of officers authoi ised by commission 
from the Admnalty to older courts-martial to ho held Any officoi 
holding such commission and being m command of a fleet oi 
squadron may, in case he should dotach part of the fleet or squadron 
under his command, authorise by a commission under his hand the 
commanding officer of the detachment to order courts -martial (rf) 

Naval courtB-martial ran&t bo bold on board of ono of His Majesty’s 
ships or vessels of war (e) 

Sub-Sect 2 — Judge Advocate of f he Fleet. 

205 There weie two ancient officeis attached to the ancient 
court of the Lord High Admiral entitled the counsel to the 
Admiralty and the Judge-Advocate of the Fleet These two 
offices are now united The duties of this officer aie to advise the 
Admiralty upon all legal matters arising out of the administration 
of military law, to act at a court-martial if appointed to do so by 
the Admiralty, and to review the proceedings of naval couits- 
martial m case the Admiralty refer thorn to him 

206 A deputy judge-advocate is appointed to act at ovciy 
□aval court-martial either by the Admiralty, the commander-in-chief 
of the fleet or squadron, or the president of the court-martial ( f i 
Hu duties are to give notice of the tnal to the prosecutoi, fo 
transmit to the prisoner a copy of the charges and of the lettci to the 
commander-in-chief on which the charges are founded, to Himmon 


(e) Naval Discipline Act, 1806 (29 £ 30 Viot. a 400), s r >H ^lj — (7L 
Naval Discipline Act, 1831 (47 & 46 Viet c. 39), a 2 
Id) Naval Discipline Act, 1806 (29 4 30 Yict a 109), s 68 (9), (12) 

(«) Ibid., a 69 
(/) Ibid . , *. «1 
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Sect l the witnesses (g), to administer the oath to the members of the 

Naval couit (h) Ho is sworn to secrecy as to the vote of any particular 

Courts- mem bet of the court (i) , he admmisteis the oath to witnesses (A) 

martial He does not act as prosecutor, but if tlieie is no prosecutor, he 

must ask such quest ions as will bring the whole case before the 
comt in the fullest manner (/) If theie is no shorthand wnter, he 
takes down the questions to and answers of witnesses, and also 
minutes of the proceedings He is to inform the court as to any 
informality in its constitution I le has to take care that the prisoner 
docs not suffer any disadvantage fiom his position as prisoner, or 
from his ignoranco of procedure, or from any other cause, and for 
that purpose may call witnesses, and put questions to witnesses (m) 
IJe has to adviso the court on points of law (especially as to the 
admissibility ot evidence) and procedure («) He must transmit as 
soon as possible either the ouginal pioceedmgs or an authenticated 
copy theieof to the commander-m-chief (o) 


Sub-Sect J — JurudtHion 

Offend** 207 Naval courts-martial have jurisdiction to try offences 

triable by against tlio Naval Discipline Act, 1866 (j>), wheiever committed 
martini 01 *' 1 '' '-I'hese offences me such as relato to misconduct in the piesence of 
tlio enemy (</), communications with the enemy (r), neglect of 
duty («), mutiny ((), insubordination (a), desertion and abseuce 
without leave (6), and miscellaneous offences (t) They may 
also tiy offences punishable by the ordinary law if committed 
by any person subject to tlio Naval Discipline Act, 186b, in 
any haibour, haven, oi cieek, or on any lake or river, whethei 
in or out of the United Kingdom, or anywhere within the 
jurisdiction of the Admiralty, or at any place on slime out of 


(( r; ) Naval Discipline Act, 1866 (2 ( ) A 80 Viet c 100), s 66 
(h) find ,8 bi 
ft) find , 8 64 

(Ar) King's Regulations for the Navy, chap xvu , art 671, 

(/) I bid , ait 667 

(m) Ibid , art 678 

(n) Ibid , art 674 As to evidence, see titlos Chimin \x TiAW and 
Proofdtxre, p 377, jnud , Evidfnce 

(o) Naval Discipline Act, 1866 (29 & 30 Viet c 109), s 69 

(p) 29 & 30 Viet c 109 

lg) Ibtd t 2 — 5 

fr) Ibid , bs 6—8 
h) Ibid , s 9 
nid , B8 10—16 
(a) Ibid, 17,18 
Ibid , ss 19 — 26. 

(c) I profane sweann^ . drunkenness, and immorality (s. 27) , cruelty or 
oppi BSBiOU by offioers (s 28) f suffering ships to be improperly lost (s 29) , not 
defending ships under convoy fs. 30), master of merchant ship not obeying 
orders of convoy mg officer (s. 31) , taking cargo except bullion or jewels (a 32) , 
embezzling public stores (s 33) , burning magazines not belonging to enemy 
(s 34), miking or signing false musters (s 35), misconduct in hospital (b 36), 
stirring up disturbance (s 37) , not Bending all papers found in prize to Court of 
Admiralty (a. 38) , taking money etc out of pnze before condemnation (b 39) , 
lU-uearg persons on board of pnze (s 40) , collusively capturing or restoring 
pnze (s 41) , breaking bulk on board pnze with intent to embezzle (s 42) , 
acts, disorders, or neglects to prejudice of good order and discipline (s 43) 
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the United Kingdom, 01 in any of Hie Majesty's dockyards, flao*. 1, 
victualling yaids, steam factory yards, or on any gan wharf, Natld 
or m any arsenal, banack, or hospital belonging to His Majesty, Courts* 
whether in or out of the United Kingdom (d) No person, except bimUsI 
offenders who have avoided justice or fled from apprehension, can 
be tried and punished under the Act for any offence after three 
years from its commission, or aftei one year fiorn his return to the 
United Kingdom where he has been absent therefrom during such 
period of three ycais(e) 

208 The persons subject to the jurisdiction of naval courts- Persons 
mai tial aie — (l)all persons in or belonging to His Majesty’s navy and 

borne on the books of any ship in commission ( f) , (2) Ilia Majesty’s J nr “ d,c ,on * 
land foiccs when embarked on any of His Majesty's ships (»/) to 
such extent and undei such legulations as aro prescribed by Oidei 
in Council (/<) , (3) all passengers on His Majesty’s ships (i) undor 
regulations proscribed by tbe Admiralty (/.), (4) all persons home 
on the books of hiiod vessels m time of war ( l ) , (5) crews of sbipB 
wrecked, lost, or captuied until a covut-martial is held to inquire 
into tbe causo of the wreck, loss, or captuie(m), (6) naval coaBt 
volunteeis duiing cxeiciso and on actual Bervice(u), (7) naval 
volunteers dm mg exercise and actual seivice(o), (8) volunteers 
belonging to the Royal Naval Volunteer Reserve during exercise 
and actual service (p), (9) officers of reserve to the Royal Navy 
during exercise and on actual service ( q ) 

209 Naval courts uiaituil have jurisdiction to inflict tho punish i’uumh incut* 
ment of death in cases of mmdoi (»), of iictmg as a spy for the 

enemy, of treachery, cowiudico, mutiui , oi desertion to the enemy («), 
and of burning any luaguzmo etc not belonging to an enemy, pirate, 
or rebel (t) They have also power, unless expressly ’prohibited, 
m the case of offences not punishable with death oi penal servitude 
to inflict punishment according to the laws .nd customs m such 
cases used at sea ( a ) 


210 This juusdiction does not supeisede oi affect tho authority oi 

d) Naval Discipline Act, I860 (29 & 30 Viet c 100), s lb. 

V) Ibid., b 54 
'/) Ibid 9 b 87 
y) IUd , b 88 

h) Order in Council of 6th February, 1882, as amended by Oidor in Council 
of 30th June, 1890 (Statutory Rules and Oiders Revieed, VoL IX , Navy, p 1), 
Older in Oounul os to Royal Marines, 6th February, 1 882 (t bid , p 8) 

(t) Naval Discipline Act, 1866 (29 A 30 Viet c 109), s 89 
tic) King’s Regulations for the Navy, chap ni , art 726 
(I) Naval Discipline Act, 1866 (29 A 30 Viet c 109), e. 90 
(in) Ibid , s 91 

(it) Naval Volunteers Act, 1853 (16 & 17 Viot e 7J), a. 17, Naval R'-«rve 
Act, 1900(63 & 64 Viet c 62) 

(o) Royal Naval Reserve (Volunteer) Act, 1859 (22 A 23 Viet c 40), * 16. 

(j») Ibid , Naval Forces Act, 1903 (3 Edw 7, o, 6), e 1 

(j) Officers of Royal Navy Reserve Act, 1863 (20 & 27 Viet, c 69;, * A 

in Naval Discipline Act, 1866 (29 A 30 Viet c, 109), a. 46. 

W Ibid , SB 2 — W, 16, 19. 

(0 Ibid , a 34 
l*) Ibid , a 44 
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power of any court 01 tribunal of ordmaiy civil or criminal jurischc- 
tion in Ilia Majesty’s dominions m respect of any offence punishable 
by the common or statute law, and does not prevent any person bemg 
proceeded against and punished in respoct of any such offence in the 
ordinary couits(i) 

Sub Sect 4 — Procedure 

211 The procedure of naval courts-martial is regulated by the 
Naval Discipline Act, 1866(c), and by the King’s Regulations for 
tlie Navy ( d ), and is dealt with elsewhere (e). 

Sect 2 — Military Courtt-marttal. 

Sub-Sect 1 —Conetitution. 

212 Military coiuts-martial are either — ( 1 ) regimental, (2) dis- 
trict, or (3) goneiul A regimental court-martial must consist of 
at least throe meinbeis, each of whom has held a commission for a 
yeat The piesidont should not be under the rank of captain, 
except wheie no such officer is available (/) A district court- 
martial must consult of at least three mombeis, each of whom has 
held a commission for two years ( 7 ) A distuct court-maitial must 
consist rb far as piacticable of officers of different corps, and can 
only be composed exclusively of officers of the same regiment of 
cavahy or the same battalion of mfantiy, if other officers are not 
available ( h ) A general court-martial must consist m the United 
Kingdom, India, Malta, and Gibraltar of not less than nine and 
elsowheie of not loss than five officers, each of whom has held a 
commission foi tlnoe whole years, and of whom not less than five 
must be of a lank not below that of captain (t) 

213 Regimental couits-maitial can be convened by any officer 
authorised to convene geneial or distuct courts-martial, any 
commanding olhcoi not below the rank of cuptain, any officer not 
below the rank of captain when in command of two or more coips 
or poitions of corpB, and on board a ship a commanding officer of 
any rank (ft) 

District courts-martial can be convened by officers authorised to 
convene general couits-martial and officers denying from them 
uuthoiity to convene distuct couits-marlial(Q 

Cornual com ts-martial can bo convened by His Majesty or an 
officer dumng authority to do bo immediately or mediately from 
His Majesty (m). 

(b) Navsl Discipline Act, 188(5 (29 A 30 Viet. 0 109), a 101 

(c) 1 bid , s-c 58—69, as amended by the Naval Discipline Act, 1881 (47 & 
48 Viofc. 0 .»'») 

d) King's Regulations for the Nary, chap xru , arts 659 — 697. 

e) Sec title Royal Forces 

1 ./) Army Act, 1881 (41 &-4fi Viet o 58), 8 47 

M IU ft, s 48 (4) 

h) Rule# of Procoduro, 1907, r 20 a , published by the War Office in the 
“ Manual <xf Ifil ton Law " 

l ) Army Act. 1881 (44 ft 45 Vwt o 58), as 48 (8), 50 (1). 

A) Ibtd , is. 47 (1), 30 (1) 

7) Ibid , 88 48 (2) 50 (1), 12J (1) (b) 

m) Ibid., s. 48 (1). Hia Majesty inaj authonao on officer to convene a general 
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214 The president of a district or general ooortanartial is 
appointed by the anthonty convening the court He must not be 
under the rank of field officer, unless the convening officer is under 
that rank or a field officer is not available, in which case he may 
be of the rank of captain, except when in the case of a district 
court-martial a captain is not available (a) 

215 Where a complaint is made to any officer in command of 
a detachment or portion of troops beyond the BeaB, or to the 
commanding officer of any corps or portion of a corps on active 
service, or to any officer in immediate command of a body of forces 
on active seivice, that any offence has been committed by n person 
subject to military law against the properly 01 person of any 
inhabitant of or resident in such country, thon, if, in the opinion 
of such officer, it is not practicable to try the offence by an ordinary 
geneial court-martial, he may, although not authorised to convono 
a general court-martial, convene a field general court-martial for 
the trial of the person charged with the offence 

A field general court-martial must consist of not less than throe 
officers, except where threo officers are not available), in which 
case it may consist of two officers ( b ) The convening officer may 
preside, but if piacticable he should appoint another officer to 
preside, who is, if piacticable, not under the rank of cuptnm (c). 

Sun-SLor 2 — Judy?- Advocates 

216 A judicial officer called the Judge Advocate-Genoial ]<■ 
appointed by letters patent He is a permanent official under thn 
orders of, and acting as legal adviser to, the Secretary of State for 
War(d) JIo never officiates at courts-maitial, the principal pait 
of his duties being to review the proceedings of courts-martial to 
secure the due administration of military justice 

The Judge Ad\ocate-Gencral has by his } alent powerB both in 
the United Kingdom and abroad, except m India, to appoint 
deputies to act as officiating judge-advocates at all couits-maitial 
where it is considered advisable 

217 Where the convening officer of »couit-martml has authority 
to appoint a judge-advocate he shall in the case of a general, and 
may in the case of a district, court martial appoint a judge 
advocate to act at the court-martial (e) The duties of a judgr*- 


court martial in a particular case, ot give to any qualified officer a gow i ii 
authority to convono general courts martial, or empower any qualified officti to 
delegate such a general authority to any officer under his command not umi r 
the rank of fiold officer (except in casos where there is no field oflir/r m 
command) bo far as regards poisons subject to military law under, or vufliiu 
the territorial limits of, his command {tbid , s 122 (1) ) 
a) Army Act, 1881 (44 ft 45 Viet. c 58), s 48 (9) 

%) In this case the jurisdiction as to punishment is limited See n V>4, post 
i ef Amy Act, 1881 (44 ft 45 Viet o 58), s 49 1 

(cf) The Judge Advocnte-GoneriU was formerly a privy councilloi and one of 
tte ministry, and advised the Sovereign on the legality of the proceedings of 
courts-martial Sipce 1892 he has ceased to be a pnvy Councillor, nor does he 
advise the Crown directly (Manual of Military Law, 1907, p 100) 

M Rules of Procedure, 1907, r 101 In the United Kingdom convening 
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Biot. 9 advocate are similar to those of a judge-advocate at a naval 
Military court-mat tial (/) 

Courts* In the case of geneial courts-martial, aftei sentence is awarded, 
it is the duty of the judge-advocate to sign the proceedings and 
forward the same in the United Kingdom for confirmation to the 
Judge Advocate-General’s office, and outside the Unitod Kingdom to 
the geneial or other officer having power to contain the findings 
and Sentences of such courts-martial In the case of district 
courts-martial the judge-advocate foiwaids the proceedings to the 
confirming officer to lay before the Judge Advocate-General for his 
approval before causing the sentence to be promulgated 

Sub-^ect 3 — Juristic turn 

Offences 218 Militftiy courts-m.u tial have jurisdiction to try offences m 

triable by respect of military service (g), and also offences against tho ordinal y 
court* martial criminal law (A), committed by persons subject to militaiy law (i), 
wherever they may be committed But the junsdiction to tiy 
cases of treason, muider, manslaughter, treason felony, and rape is 
restricted to Gibialtar and places out of IIib Majesty’s dominions, 
except in tho case of persons on active seivice out of the United 
Kingdom, 01 wlioio the offence was committed at a place out of the 
Unitod Kingdom inoie than one bundled miles, measured m a 

offlcors have not this power Application must bo made to the «T udgo Advocato- 
Geneial 

if) Soo p 97, ante 

fo) 'Ihe olloncos aie — Shamefully surrendering ports, casting awn.) arms, 
con 08 } »on ding with or assisting tho enemy, having been nmdo pnsonei of w‘ir, 
voluntanl) solving with or aiding the enemy, and cowaidico (Arm) Act, 1881 
(•14 &45 Vut c 581, 8 4), on active seivico leaving tho ranks without orders, 
dosti oymg piopm t) without orders, being t ikon pnsonor through neglect of dutv 
etc , or failing to lojoin wlion able, without due authouty holding coirespor donee 
with oi sending ilug of ti uco to tho onemy, sjm adiugiepoits c ilculatcd to cioato 
uniioct ssary ulmm (ibid s 5), plundt ling, leaving post without orders, striking 
sentinels, impeding or lofusmg to assist provost marshal and his assistants, 
committing oftonces against poison or property of inhabitants, creating false 
alaims, treacheioush making known passwords, detaining or appropriating 
bupphos contraiy to oniois, sentinels sleeping on their posts, or being drunk 
ou them, or leaving them before being relieved (ibid , s 6) , mutiny or sedition, 
or incitiug thereto, or not informing of actual or intended mutiny known to 
offender (tbid , s 7) , assaulting superior officer or using insubordinate 
language (ibid , s 8) , disobedience to lawful oommands (iftid ,89), resisting 
arrest and boldiei breaking out of banackseto (tbid s 10), neglect to obey 
orders (ibid , s 11) , desertion, fraudulent enlistment, and absence without 
leave (mid as 12—15), officers behaving in a scandalous manner (tbid , s 16), 
fraud bv persons in charge of money or goods (ibid , s 17) , disgraceful conduct 
of soldi* rs (ibid , s 18) , drunkenness (t bid , g 19) offences in relation to 
persons in custody (ibid , ss 20 — 22) , offences in relation to property and neces- 
saries (ibid , ss 2*3, 24) , offenoes in relation to false documents and statements 
(itai't ss 25—27), offences m relation to courts-martial (ibtd., ss. 28, 29) , 
offences m relation to billeting and impressment of carnages (tfruf , ss 30, 31) ; 
offences in reUtion to enlistment (ibid , ss 32 — 34), traitorous words (ibid 9 
b 35) , injurious disclosures (ibid , s 36) , ill-using soldiers (*51(1, s 37) , 
duelling and attempted suicide (tbid , e 38) , refusal to deliver prisoner to civil 
power (t bui*, s. 30) , conduct to the prejudice of discipline (ibid , s 40) 

(A) 4mnv Act, 1881 (44 ft 45Tict c 58), s 41 
(t) Ibid t ss 175 — 164 
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straight line, from any city or town where the offender can he tried 
by a competent cml court ( k ). 

819 A person subject to military law may be tried by any 
competent civil court in His Majesty’s dominions for any offence for 
which he would he liable if he were not subject to military law (l) 
If he has been previously tried for the same offence by a couit- 
martial, the civil court must, in awarding punishment, have regard 
to the military punishment he may aheady have undergone (m) 
Where a person subject to military law has been acquitted or con- 
victed of an offence by a competent civil court, he is not liable to be 
tried for that offence by court-martial (n) And he is not so liable 
if he has been previously acquitted or convicted of the Bame 
offence by a court-martial (o) 

220 A regimental couit-martial has not junsdiction to try an 
officer (a) or a warrant officer not holding an honorary commis- 
sion (b), nor to award the punishment of death, penal servitude, or 
imprisonment, or of detention m excess of forty-two days, or of 
discharge with ignominy (c) 

A district couit-martial has jurisdiction to try all persons subject 
to military law, except such as are subject to militaiy law as 
officers (d), for any offence under the Army Act, 1881, but has 
not jurisdiction to award the punishment of doath or penal 
servitude(c) 

A general couit-maitial has jurisdiction to try all person! 
subject to military law, whether as ofliceiB or not, for any offence 
under the Army Act, 1881, and to award the punishment of death 
for tieason and muider(/) and for treachery, cowaidice, wilful 
defiance of authouty, assaulting superior officers in the execution of 
their duty, mutiny (y) or complicity therein, oi not informing of 
any actual oi intended mutiny of which the offender knows, or on 
active service pluudeung or committing offences against the pro- 
perty or person of the inhabitants, striking a sentinel, giving false 
alarms, Bentinels sleeping or being drunk on their posts or leaving 
them before being regularly relieved, and desertion^), and to 
award the punishment of penal Beivitude ft hen applicable Sentence 
of death is not to be passed without the concuricnce of two-thirds of 
the members of the court-maitial (h) 


(k) Army Act, 1881 (44 & 45 Viet o 58), s 41 
(A Ibid , 8 41 (b) 

(m) Ibid, a 162(1) 

(«) Ibid , ■ 162(6} 
fo) Ibid , S 157 

(a) That u, persons subject to military law as officers (s 175), warrant offlt ers 
ana others holding honorary commissions 
lb) Army Act, 1881 (44 A 45 Viet o 68), s 182 (1) 

(c) Ibid , s 47 (5) 
d) Ibid , a 175 


«) Ibid , s 48 (6) 

.<« ( 11 . ( 2 ) 


,/) Ibid 

' 

h\ Ibid 


.IJ. . . 

4, 6-9, 12. 
48 (8) 
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CatfftTS. 


ssot.i A field general court-martial has jurisdiction to try any person 
Milita ry subject to military law who is under the command of the convening 

Courts officer, and may award any sentence which a general court-martial 

is competent to award for the offence It can only award sentence 
of death with the concurtenee of all its members. If the court 
consists of less than three members, the sentence must not exceed 
field punishment (t) or imprisonment ( k ). 

Confirmation 221. The findings and sentences of courts-martial require to be 

Mdaentuiccs coll ^ rm ®^ 0,8 follows : in the crb 6 of regimental courts-martial by 

•o aen uices convening officer, or the officer having authority to convene such 
courts at the date of the submission of the finding and sentence ; 
m the caflo of district courts-martial by an officer authorised to 
convene general courts-martial, or some officer deriving authority to 
confirm the findings and sentences of distnct courts-martial (/) 
fiom an officer authorised to convene general courts-martial , in the 
case of geneial courts-martial by His Majesty or some officer 
dot mng authority to confirm the findings And sentences of general 
com ts-mai tial immediately or mediately (m) from Ilia Majesty (»). 
The confirming authority may send the finding and sentence back 
for revision once, but not more than once The sentence cannot 
be increased on revision (o) A finding of acquittal does notreqmre 
confirmation^) Sentence of doath or of penal seivitude for civil 
oflenct «, also requires confiimation, in India by the Governor-General 
and in colonies by the governor (q). 

Bud-Sect 4, — Procedure 

Procedure 222 The procedure of military courts-martial is regulated by 
the Anny Act, 1881 (?), and by the rules of procedure, 1907 (*), and 
is dealt with elsewheie (t) 

Sect 8 — Courte-mai tial under Mat tial Law 

tffutial law 223 When His Majesty’s forces are in armed occupation of 
hostile territory, it is competent to His Majesty’s commanders to 
declare that martini law shall prevail in such territory, and to lay 
down lull's which they deem essential for the preservation of His 


(t) Army Act, 1881 (14 & 45 Yiot c 68), e 44 (6) , Rules for Field P unish- 
incut Manual of Military Law, 1007, p 698 
(h) Ibid , e 49 

<<) An officer authorised to oonvone general oourta-marfaal may give tins 
autnonty to any officer to whom he delegates power to convene general oourte- 
raartialftM , e 123 (1) (c)) Seep 100, note (to), ante 
(tn) Hw Majesty may empower any qualified officer to oonfirm the findings 
and sentences of general courts-martial or to delegate this power to any officer 
to Whom he could delegate a power to oonvene general oourU-martuil (ibtd . 
s 128 (1) (d), (o) ) See p 100, note (m), ante 
(«} Army Act, 1881 (44-* 45 Viet o 68), s 64 (1) 

V) IMd.s 61 (2) 

p) IbuL, s 64 (3) 

I?) {**, 8,64 (7), (8), (9). 
r) 44 A 46 Viet c 68 .< 

’*) Manual of Military Law, 1907, pp 448—608 
it) See title Royac Forces 
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Majesty’s forces and military stores. In snob a case, the jurisdic- 
tion of courts-martial extends over all persons resenting to this 
territory (not being in the military or naval service of an indepen- 
dent Sovereign («)). This extends to the case of one of Ihs Majesty’s 
ships being at a place inhabited by savages, whore no law prevails, 
and where no redress for outrage can be ootamed from any Govern- 
ment, or m any tribunal (x) In the case of an msuneotion, 
similar powers may arise during the eontinuanoe of the necessity (y). 


Part IX. — Miscellaneous Maritime Courts. 

224 In addition to the Admnalty jurisdiction exercised by the 
Judicial Committee of the Pnvy Council (a), the Supreme Court of 
Judicature (ft) and other courts already referred to m this aitulo, 
there are various courts exercising maritime jurisdiction which 
have been or will be desoribed in other articles, such as the Cinque 
Ports Couit of Admiralty (0, the County Courts (d), the Liveipool 
Couit of Passage («), the Cinque Ports Salvage Commissioners (/ >, 
various Colonial Courts of Admiralty (y), Puze Courts (ft), and it ib 
not thought necessary to make further reference to those. 

Sect 1 — Local Courts of Admnalty 

226 Many of the seapoit boroughs had in their chattels a grant 
of a court of Admiralty (i), but in 1835 all local courts, except that 
of the Cinque Ports, were deprived of any Admiralty juusdiclion 
they might have (ft) Certain titular and honorific rights, however, 
still appear to survive For instance, the mayor of Southampton has 
a silver oar as msiqne of a titular admnalty, and is entitled to 
receive the first visit from foreign raen-of-war vi itang the port, and 
the mayors of some other ports have a similar privilege 


(ti) Opinions of the Law Officers (Stephens, Gifloid, and Smith, Manual of 
Naval Law, 1901, p IJJ) 

lx) (pinion of the Law Offloers (Parliamentary Debates, 3rd ser, VoL 
COXXXVH , p 533) 

(y) R y Eyre (1868), Finlason’s Report This report of the charge of 
B&ackbuun, J , is printed from the shorthand writer's notes as corrected by the 
judge. As to martial law, see title Constitutional Law, Vol VL, p 403 
(«) See p 28, ante 
(b) See p 62, ante 

(cl See fatlo AdkikaIiTT, Vol I , p 139 
(d) Ibtd., p 127 
(«) Ibtd., p. 140 
m /bid., p. m 
fa Ibtd., p *40 

Ik) Sea title Prizb Law and Jtmiamcmoir. 

(*) Some mantime towns had from a very early period courts of the «* iport, 
which administered the law maritime. Disputes as to jurisdiction arose Uveon 
the admiral’s court and these courts, which led to two statutes ((1888) 13 ltie 2, 
st 1, & ft ; (1800) 15 Ru 2, ah 2, c 3) defining and restricting the jurisdiction of 
the udmuM (Carter, History of English legal Institutions, let ed , p 168 ). 

(ft) Municipal Corporations Act, 183d (5 « 0 Will. 4, e> 70), s 108 
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Sect 2 — Courts of the V ice- Admit als of the Coast 

226 The ae&C coast of England and Wales is divided into nine- 
teen districts! for each of which a vice-admiral of the coast can 
be appointed (/) Vice-admirals of the coast represent the Lord 
High Admiral (or the Lords Gommissioneis for executing that 
office) in his capacity so fai as it is not concerned with the navy. 
They are appointed by letters patent under the Great Beal, and the 
appointment is durante bene placito ( m ) The jurisdiction extends up 
to high- water mark and to the hist bridges towaids the sea on 
livers, and is exercisable by a judge (a) The patent of the vice- 
admiral empoweis him to appoint his own olheers, excepting, 
however, the judge, registrar, and marshal of his vice-admnalty 
court These excepted officers are appointed by letters patent, but 
there are none m existence at the present time, and, consequently, 
although the jurisdiction of these courts of vice-admiralty over causes 
of action aiising m the jurisdiction has never been abolished by 
statute, there is now no means of executing it The jurisdiction 
as to wreck was, howevor, taken away by the Merchant Shipping 
Act, 1894 ( b ) 


Sect 3— Slave Trade 


slave trade 227 British vessels seized for breaches of the laws against the 
slave tiade, and foieign vessels, if under a treaty or convention (c) 


(/) (1) Noithumbeilnnd, Duiharn, and Yoik , (2) Lincoln, (3) Norfolk, 
'4) Suilolk, (6) Essex, (6) Kent, (7) Susrgx , (8) Hampshire, (9) Dorset, 
10) Devon, (11) South Cornwall, (l 2) North Cornwall, (13) Somerset , 
^14) Gloucester , (15) South Wales, f 16) North Wales, (17) Chester, (18) Lan- 
caster , (19) Wostmoreland and Cum oei land 

(m) The fonn of patent is printed m Laker, Vice-Admiral of the Coast, pp 60 
tl #C(f , wheio the jurisdiction exerused by the court is stated 

(а) By an order of a committee of the Lords and Commons, 1635, the judge 
was to be a disueet and leamod man in the civil laws dwelling or resorting within 
the ciiouit of his office, or foi want of a civilian one learned in the common laws 
of the realm dwelling within the same circuit In 1663 the Duke of York 
(aftei wards James II ), tho then Loid High Admiral, issued instructions to the 
judge of the Court of Admiralty and to the vice-ndnurals, by which the powers 
and duties of those officers were regulated Under these tho whole of the 
judicial powers was directed to be exercised by tho judge, but the levying and 
receiving the perquisites of tho office or droits of Admiralty remained with the 
vice-admirals Those instruction 4 did not apparently mterfero with the juris- 
diction of the judges of the Vice- Admiralty Courts, as these judges continued 
tube appointed (Encjilop&dia Britaniuca, Vol I , pp 159, 160) The patents 
confer no juusdiction m prize matters See Baker, Vice-Admiral of the Coast, 
p 69 

(б) 67 & 58 Viet c, 60, s 529, re-enacting tho Merchant Shipping Act. 1854 
(17 a 18 Viet c 104), s 440 

(«) The following nave been deolared by Order in Council to be existing Slave 
Traae Treaties within the meaning of the Slave Trade Act, 1873 (36 & 37 Viet 
c 88) —Brussels General-Act of 2nd July, 1890 , Ab>Bsmia of 3rd June, 1884 , 
Kg} pi Qt 4th August, 1877, Germany of 29th March, 1879, Italy of 21st 
December, 1885, and 14th September, 1889, Johanna of 10th October, 1882, 
Mohillaof 24th October, 1882 , Persia of 2nd March, 1882 , Spain of 2nd July, 
18**0, Turkey of 25th January, 1880, and 3rd March, 1883 All these treaties 
together with the Orders in Council are printed in Statutory Buies and Orders, 
Revised, Vol. XI , Slave Trade. 
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they are liable to be condemned by British tribunals, are amen- 8 >°» & 
able to tbe jurisdiction of the High Court of Admiralty (d), the Slave 

Colonial Courts of Admiralty (e), and the Vice-Adnmnlty Courts, Trade 

the jurisdiction of which is by their commissions limited in matters 
relating to the slave trade (j ) 

In certain cases slave trade tieaties and conventions contain 
provisions for the appointment of mired courts or commissions ; in 
such case His Majesty has power to appoint such cormnisMonors, 
judges, arlntratois, secretary, legistrar and othei officer, as are 
mentioned m 6uch provisions (g) 

Sict 4 — Coin ts of Suivey. 

228. A court of suivey for a poit oi district consists of a judge courts of 
with two assessors The judge is eithei a wreck commissioner, a survey 
stipendiary or metiopolitan police magistrate, a judge of county 
courts, or other ht peison appiovcd by the Home Secietiu y But 
m any special case the Boaid of Tiade may appoint a wieck com- 
missioner to be the judge The assessor are persons of nautical, 
engineering, or other special skill and ovponencc, one appointed 
by the Board of Trade, and the other summoned by the logistnir 
of the couit out of a list nominated by the local manne boaid, or 
if there is none, by a body of local shipowners oi merchants 
approved by tbe Home Secretary, or if there is no such list, 
appointed by tbe judge (h) 

229 Couitsof survey have jurisdiction to heai appeals by the j udicUon 
owneis of ships detained by the Boaid of Tiudo as unsafe or 
unseaworthy (t), oi from a declaration of suivey of a passenger 
steamer ( k ), or by the owner of an emigrant ship from the refusal 

by an emigration officer of a certificate for clearance (() 

Sect. 5 — Foimal Investigation of Shipp in , Casualties. 

230 The investigation is held either by a couit of suminaiy inquiries m 
jui lsdiction or by a wieck commissioner, accoidmg to tho direction to wrecks etc. 
of the Board of Trade If a stipendiary magistrate ib a member 

of a local manne board of any place, a ioimal investigation at that 
place must be held before him if lie happens to be presont (m) If 
tbe investigation involves or appears likely to involve any question 
as to the cancellation or suspension of tbe certificate of a master, 
mate, or engineer, the couit must be held with the assistance of 
not less than two assessors having exponence in the merchant 

! ) Slave Trade Act, 187.) (36 Sc 37 Viet c 88), s 5 
i Colonial Courts of Admiralty Aot, 1890 (53 ft 54 Viet o 27), s 2 
') Slave Trade Act, 1873 (36 & 37 Viet c 88), m 2, 5 
) Ibid , a 7 

) Merchant Shipping Act, 1894 (57 ft 58 Viet c 60), s 487, (1), (2), (3) 

| Ibtd., a 459 

) Ibid , ■ 275 , Merchant Shipping Aet, 1906 (6 Edw 7, o 48), a 7 > 

(1) Merchant Shipping Act, 1894 (57 ft 58 Viet o 60), • 318 bVu further, 
bile Shipping and Navigation 
(m) Ibtd , a 476(1) 

Bt-II 


H 



108 

Ant B, 
Fomal 
Utmtiga 
don of 
Shipping 
Casn&ltles. 

Jurisdiction 


Naval courts 
on foreign 
station 


Jurisdiction 


Courts. 

service (a) chosen oat of a list of persons approved foi three 
years (b) 

231 Tlie court hus jurisdiction to hear the evidence relating to 
a shipping casualty (r), or, if the Board of Trade think fit, loss 
of life fidm a fishing vessel’s boat (il), and to make a report to the 
Board of Trade containing a full statement of the caue and of 
the opinion of the court thereon, accompanied by such report 
of or extracts from the evidence, and such observations as the court 
think fit ( e ) The court has all the powers of a court of summary 
junsdiction a< ting as a court in the exercise of their ordinary 
jurisdiction ( J ) 

The court has power, if one of the assessors concuis in the 
finding, to cancel or suspend the certificate of a master, mate, or 
engmeet , if the coui t finds that the loss or abandonment of, or serious 
damage to any ship, or loss of life has been caused by his wrongful 
act 01 default (<?). This decision muBt be made in open court (h) 

StcT 6 — Natal Coui ts, 

Suu-Skot 1 — Constitution 

232 A naval court can ho summoned by any officei in command 
of any of His Majesty’s ships on any foreign station, or m the 
absence of such officer by any consular officei (i) in casus where 
such a couit lias jurisdiction (k) A naval couit consists of not 
more than five noi less than three mombeis, of whom, if possible, 
one is a Bntish naval officer not below the rank of lieutenant, ono 
a consulat officer, and one a master of a Bntish meichant ship, 
and the lest aie eithei British naval officers, masleis of British 
meichant ships, or British merchants The couit may include 
the officer summoning it, but not the master or consignee of the 
slap to which the paitios complaining or complained against 
belong (/) 

Sum tihLl 2 . — Jurudtilvm 

233 The jurisdiction of a naval couit atises (1) whenever 
a complaint ib made to the summoning officer, which appears to 
him to require immediate investigation, by the master of any British 
Bhip, or by a certificated mate, oi by any one or moie of the seamen 
belonging to Buch ship , (2) whenever the interest of the owner of 
any British ship or of the cargo theieof appears to the summoning 
officei to require it, (8) whenever any Bntish ship is wrecked, 
abandoned, or otheiwise lost at or near the place where the 


[al Merchant Shipping Act, 1894 (57 it j8 Viot c SO), s 406 (4). 
6) Ibid , s 4(>7 
cj ibid, s 460 (10) 
a) 1 bid , 8 4bH 
'•) Ibtd , s 406 (0) ■ 

'/) JibMl , 8 40b (10) 

f a) IM., b 470(1) 

Al IbuL, a. 470 (2) See also title Shipfekq akd Navtoatios. 
fM..> 400 
See tn/ra 

Merchant Shipping Act, 1694 (57 & 58 Viet c 60), t 481 
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summoning officer is, or whenever the ciew or part of the crew of sm.e.' 

any British ship winch has been wrecked, abandoned, or lost Ratal A 

abroad, arrive at that place (m). Courts. 


A naval court must hear the complaint or other matter brought 
before them, or investigate the cause of the wreck, abandonment or 
loss, m such a mannei as to give every person against vshom any 
eomplamt or charge is made an opportunity of making a defence. 

Naval courts have power to administer oaths, to summon parties 
and witnesses, and to compel their attendance and the pioduction 
of documents (n). 

234 Naval courts can exercise the following poweis (1) If the Power* of 
court is unanimous that the safety of the ship or ciew or the intei est COttrt 

of the owner require it, it may remove the master, and, with the con- 
sent of the consignee of the ship, appoint another person to act in 
his stead , (2) where authorised by law (o), cancel or suspend the 
certificate of any master, mate, or engineer, (3) discharge a seaman 
from his ship , (4) order the whole or any part of the wages of a 
seaman so discharged to be forfeited either as compensation to the 
ownei, or as a fine to be paid into the exchequer; (ft) decide any 
questions as to wages, fines, or forfoiture arising between the 
parties , (6) duect that costs incurred m obtaining tho imprison- 
ment of any seaman or apprentice in any foreign port may be 
deducted from his wages , (7) send home for trial masters, seamen, 
and apprentices charged with offences against propel ty or persons 
out of His Majesty’s dominions, or with offences on the high seas(p); 

(8) punish a master or any of the crew of a British ship for any 
offence undo tne Act winch is punishable on summary conviction , 

(9) older a survey of the ship , (10) deal with the costs, and order 
jieisons making frivolous or vexatious complaints to pay compensa- 
tion for any loss or delay caused thereby Orders mado by a naval 
court within its jurisdiction are conclusive of the lights of the 
parties ( q ), hut sentences of imprisonment must ho confirmed by the 
Benior naval or consular officei present at the place 

235 A naval court must make a report to the Board of Trade, Report to 
containing (1) a statement of the proceedings, the order mode, and a Board or 
report of the evidence , (2) an account of tho wages of any seaman or lr * 
apprentice discharged from his ship by the court , (8) in case 

of an inquiry into a case of wreck or abandonment, a statement of 
the opinion of the court as to the cause of the casualty, together 
with any requisite lemarks on the conduct of the master 
and crew (r) 


(in) Merchant Shipping Act, 1894 (87 & 68 Viet o. SO), s 460 Sea also title 
8htppinq and Navigation 
(«) Ibid , a 482 

(o) In the same cases as courts boldine formal investigations into shipping 
casualties are authorised to do so (see p 108, ante) 

>) Merchant Shipping Act, 1894 (67 & 68 Yiet c. 00), s 689. 
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Part X. — Courts of Escheat. 

236 Where any i »*.il estate («) is alleged to have escheated (a) or 
been forfeited to the Ciown, or to the Sovereign m right of the 
Duchy of Lancaster or to the Sovereign or the Pimceof Wales m 
right of the Duchy of Cornwall, a commissioner is or commissioners 
are appointed undei the Great Seal or the wafer Great Seal to hold an 
inquest touching the real estate or any intei est therein escheated 
01 supposed to have escheated (b) The inquest is held openly and 
publicly (c) befoi en jury of twelve (d) which is returned and impanelled 
by the sheaf! and sworn by the commissioner ( e ) The attendance 
of witnesses may be compelled by Ciown Office subpoena (/) Any 
poison claiming any title to the leal piopeity may be heard by 
himself, aitoinoy, oi counsel {(]) Tho commissionei may discharge 
tho juiy and have a fiesh jury returned and impanelled (h) In 
the <ase of witnesses who ate unable to attend oi aro dead, affidavits 
and statutory declarations may be accepted (t) The commissioner 
may take the verdict of the majonty of the jury (A) The inquisi- 
tion must be in writing or punt oi both and undei the hands and 
seals of the commissioner oi commissionei s present and of the 
juiois concumng (/) It should find of whom tho land was held and 
any otln l material mattci specified in the commission (in) The 
commission with the inquisition is i etui nod into the Central Office 
of the Supicme Court and filed in the Ciown Office (n) An awaid 
of melius inquit end urn may be awarded on the fiat of the Attorney- 
General oi by order of the Lord Chancellor (o) On a melius 
viquncndim the proceedings commence de hoi o in the same manner 
as bofoie (/>) The inquest may be tiaveised by uny person claim- 
ing any title to the real estate or intei est theiem (q) m manner 
dueetod by Rules of the Supicme Comt(i) Inquisitions are not to 


(*) Including Ihobonefioial interests of redm que trust a (Intestates Estates Act, 
1844 (47 & 48 V let o 71) a 4) 

\a) Where tlie\ are not held of i manor undei a tenure created before the 
Statute of Quia Einptorcs (18 Edw 1, i c 1, 2, 3) As to escheat geneially, see 
title Real Pbopebty anti Chu-ieis 1U al 
(A) The Escheat Proceduio Rules, IMS'), r 1 dated 25th July, 1889, made by 
tno I ,oid Chancellor with assent of the Treasury, pursuant to the Escheat 
(1’nHtdiue) Aet 1887 (50 & 51 "V let o 6J), s 2, Statutory Rules and Oiders 
Reused, Vol IV , Il-a li at, p 1 

I i) Ibid , i J 

<jfi The commissions may ptoceed with not less than nine jurors (ibid , r 4) 
t) Ibid , r 1 
/) lb,d , r 5 
Ibid , i 6 
w Ibid, i 7 
Iti Ibid , l 8 
'*) Ibid . r ** 

tf/M.i 10 

W) Ihd, r 11 
n) Ibid , r 18 
o) Ibid , t 14 
» /*»*, r 15 
‘ Jbtd,T lb 

r) Np Rules of the Supreme Court have been made m this benalf 
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be quashed foi infoimahty («). These rules apply to lands held of 
the Duchy of Cornwall, but not to lands held of the Duchy of 
Lancaster (t) In respect of these latter no rules have been made by 
the Chancelloi of the Duchy (a) Any existing practice is therefoie 
preserved (b) The commission issues under the seal of the Duchy, 
and the proceedings aie filed in the Chanceiy of Lancaster. 


Part XI. — Forest Courts. 

Sect 1 — In Gena al 

237 The Sovoioign is possessed of ceitain foiosls(c), for file 
protection of which there are particular laws and oflicois For 
the execution of the forest laws thoie are four comts appointed 
the Attachment or Woodmote, also called the Forty Dnys’ Court, 
(2) the Regard oi Survey of Dogs , (3) the Swainmote , and 
(4) the Eyre or Justice Scat The gioater mnnbei of foiests 
m England have been disaffoiested, but three (<7) still loniain 
In these the forest laws (e) aie to some extent in fmee, and the 
forest comts are still held, although many of then functions me 
obsolete (f) Tho jurisdiction of foiest courts is of a private and 
special nature, confined to a pmticular spot, and instituted only 
to ledress particular injuries and nuisances, nnmoly, such as i elate 
to the King’s venison ( q ), to tho vert (It), and to the covei ts, and no 
other trespasses are cognisable by these courts (i) 


t) Escheat Procedure Buies, 1889, r 17 
<) Ibtd , rr 19, 20 

(a) Soe generally 4 Co Inst 225 Tho inquest can bo held virtule offirn by 
an escheator, but no such officois are now appointed in England, although in 
Ireland the title survives, e g , escheator of Munster, whirh is used in respect 
of Irish members of Parliament m the same way as tho office of steward of the 
Chiltem Hundreds, so as to vacate the soat in Pallium* nt 

ft) Escheat (Piocednre) Act, 1887 (50 & 51 Viet c 53), s 3 (3) 

(c) As to Boyal Forests and the Forest 00111*18, see also title COiNSHTUTiONiL 
Law, Vol VII , pp 181 et sen 

(d) Alice Holt, Forest of Dean , the New Forest 

fe) The statutes relating to forests are the following 25 Edw 1, Carta <le 
Libertatibus de Forest© f 34 Edw 1, Ordmatio de Foresfca, Ahsiza de Fomti, 
temp « ncert , 1 Edw 3, etat 2, a 2, 25 Edw 3, sfeat 5, c 7, 7 Ilic 2, oc 5, 4, 
7 Hen 4, o 1,4 Hen 5, stat 2, c 1 , 22 Edw 4, c 7 , 27 lion 8, c 7 , 
32 Hen. 8, o 35, 16 Car 1, c 16 See title Constitutional Law, Vol VI f 
p 182, note (r) 

(/) As to the decay of the forest courts and the present control of for* ^ts, 
see title Constitutional Law, Vol VTI , pi 85 

(?) See title Constitutional Law, Vol VI , pp 490, 491 , Vol VII p 181, 

note(<ri 


364 . 


title Constitutional Law, Vol VII , p. 181, note (p) Stubbs, 
ect Charters, 347 et se£ , Manwood, Treatise of the Forest Laws (1 7 1 7), 346, 


(4) See Select Pleas of the Forest, Sehlen Society, Vol XIII 
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Sect 2 — The Court of Attachments. 

238 The Goutt of Attachments, Woodmote, or Forty Days* 
Court, should be held before the verderers (j) of the forest once 
in every forty days (lc) Its jurisdiction is to inquire into all 
offences committed in the forest, whether against vert or venison (1). 

Under its ancient jurisdiction this court inquires into and receives 
attachments and presentments of the foresteis and keepers, and 
eniols them for the purpose of presenting them to the Bwammote. 
The court has no power to convict offenders or to proceed to 
judgment (m), except where the trespass is under the value of four* 
pence, m which case the verderers in the Court of Attachment have 
power to assess the fine, and cause the same to be levied to the use 
of the King, which must bo entered on the roll (n) 

All unlawful encioachments in forests may be inquired into by 
the veuleieis in the Court of Attachments, and the persons who 
made and continued them piosecuted in these courts, and fined by 
the verdeiers for ovcry such offence in a sum not exceeding £20, 
to be recovered befoie a justice of the peace , and the encroachment 
may be ordered to be abated. The forest ofiieeis may present all 
encioachments to the court, which is empoweied to fine them for 
neglect If it is alleged by the defence that the place m question 
was bovond the limits of the foiest, the veiderers bn\e no power to 
deteinime the cause, but must certify it to the Attorney -General 
The light of the Ciown to proceed by inhumation or any other 
legal process is oxpiossly preseived (/>) 


SacT 8 — The Couit of lteqaul 

Court of 239 The Couit of Begard or Survey of Dogs was directed to be 

*** ard held every Hurd year (p) by the Begarders (q) of the Forest to see 
what dogs are expeditated ( 7 ) and what not All dogs (») not 
expeditated were to be presented and their owners amerced 8s (a) 
This couit, although the statute relating to it has not been repealed, 
has been obsolete for centuries ( b ) 


(j) Seep 115, post 

(k) Carta de Forest* (1217), 0 . 8, see 4 Co Inst 280. 

S The lolls of the Court of Attachments of Eppmg Forest, 1713*1848 are 
, island m four volumes by order of the Hipping Forest Commissioners 
(m) Manwood, Treatise of the Forest Lavs (1717), pp 23 — 25 
(«) I bid , p 25 “ But it is to be observed that no man ought to be attaohed 

bv his body for vort or venison, unlesse he be taken vnth the manner within 
the foiest, otherwise the attachment must be by his goods ” (4 Co Inst 289). 

( 0 ) 52 Geo 3, c 161, as. 11, 13, 15, repealed and re-enacted by the Crown 
Lands Aot, 1829 (10 Geo 4, 0 50), ss. 100, 102, 103, 104 
p) 4 Co Inst 289 
|) Seep 115, vott 

A “That is, three claws of the forefeet shall be out off by the skin " (Carta 
de Foreata, 0 6) 

(«) Only mastiffs are liable to be expeditated (Manwood, Treatise on the 
Forest Xjkwb (1717), 112, 113) Formerly no other doge, exoept by special 
grant, were allowed to be kept m a forest (Lewis, Historical Inquiries oou 
terning, Forests and Forest Jaws, p 37). 

(a) Carte d* Forest*, c 6 

(b) The Cour t of Regard had soma other dntaes, see title Cowstitutioitax 
Law, vol Vll„ p .183 
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Shot 4. — The Court of Sumnmote. 

240 The Court of Swainmote (c), Sweynmote, Sw&nimota, or 
Bwainemote was held before the verdereis os judges by the steward 
of tihe swainmote (d) three times m the year, and no moie (e). All 
offences against vert (J) or venison (g) could be presented at the 
next swainmote before the foresteis, veiderers, regarders, agisters, 
and other ministers of the forest ( h ) All freeholders and all other 
honest and lawful men of the forest were bound to attend (») The 
pleas in this eourt were called plan! a foieeta (k) The jurisdiction 
extended to offences committed in the purlieus (1) of the forest (m) 
After the court was opened the steward charged the juiy to mquue 
into offences concerning— (1) gathering of acoins , (2) agistmonts 
to the huit of deer , (8) assarts (n) newly made , (4) browse out bv 
warden or foresteis , (5) burning heath, fern, or ling , (G) straighten- 
ing of churchways , (7) crabs growing m the forest , (8) deei killed 
without wan ant, (9) dogs, (lO)extoition byfoiest officers, (ll)com- 
moning sheep at fawning time, (12) fences, (18) number of foresters; 
(14) foxes killed without warrant , (15) goats in the forest, (1G) bares 
killed without warrant, (17) taking hawks’ or heions' rggB; 
(18) unimged hogs, (19) unlicensed hogstyes, (20) hunting the 
King's deer within seven miles of the forest within forty days 
before or after the King’s hunting , (21) mtlosures , (22) meers (o) , 
(23) mills, (21) mines, (25) nets, (26) pannage (p) , (27) taking 
partridges’ or pheasants’ eggs, (28) pounding cattle out of the 
county , (29) hunting in the purlieus , (80) purprestures (q ) ; 


(e) ‘“Swainmote’ is denvod of ewnn, that is, Saronic^, minuter, and mote or 
gemote, which in cuna, t e euna minmtrorum foreetn , so called because it is but u 
preparative for the Justice Seat ” (4 Oo Inst 280) 

(d) “ The steward, custodian, hooper, or loid warden of the foiost, was not a 
judicial ofhror although a claim was sometimos made >i them to hold the 
swainmote Tho officer heie lefoned to is the steward of the swainmote, who 
should be a learned man, especially in the laws of the forest ” (Min wood, 
Tieatisoof the Forest Laws (1717), p 340) 

(t) (1217) Carta de Forosta, c 8 See title Conbiuutional L\w, Vol VII , 

(/) See title CoNsnruTiOHAi, Law, Vol VII , p* 181, note (;>) 

See ibid , note (j). 

Manwood, Tieatise of the Forest Laws (1717), pp 3 18, 3 10 
34 Edw 1 , Ordinatio de Foresta, cc 1 , 2 , 1 Edw 1 , stut 2 , c. 2 

k) Manwood, Treatise of the Forest Laws 0717), p 330 

l) See title ConmnimoNAL Law, Vol VII , p 184 

*n) Manwood, Treatise of the Forest Laws (1717), p 344 

n) “ Auertum , assert, u so called of the eaoot, as some hold, and is donved, 
say they, of ad and eero, aesero, because of wood grounds, in&nshes, or wa«(o 
grounds, that ore converted to be sown with corn Others fetch it oth< r 

ways , but we hold that it is derived of the French woid eeearter, to grab up, nr 
dear a ground of wood ” (4 Co last. 306, 307) 

(o) "Carrying away or removing anvmeere, stones, or other metes, marks, or 
boundaries of the forest ” (Manwood, Treatise of the Forest Laws (1717) 112 ) 

{ ») " Pannagtum is the mast of such trees, which bear fruit to feed hogs, 
or ins money made of such mast" (Manwood, Treatise of the Eoiu-t Laws 
(1717), p 227). 

( 9 ) "A puxpresture in, the Sing’s forest is any b adding or indoeuro, or using 
any liberty or privilege there without warrant so to do” (Manwood, enpra, 
p 304) See true CoNsxmmoiMX Law, Vol VII , p 183, note (;-) 
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(31) salteriee, (82) sheep, (83) sheep-houses, (84) suits and services; 
(85) surcharge of the forest (r) , ( 86 ) timber or trees cut down and 
othei offences against vert, (87) waifs and strays, ( 88 ) straightening 
ways, (89) abuse of warrants to take vert or venison , (40) getting 
underwood, and (41) surcharges of the foresters and other ministers 
of the forest, and their oppressions brought upon the people (a). 

The Court of Swainmote had only power to try offences, but not 
to give judgment oi to award execution, for that waB reserved 
to the Justice Seat (b) Swainmotes are still held, but they are 
meie foimalitics Persons indicted m this court as common 
malefactors of the King’s venison in the foiest are liable to be 
outlawed (c) 

Slid 5 — The Justice Seat. 

241 The Justice Seat or Eyie was the principal court of the forest 
and a coiut of record (d) It waB held before the Chief Justice m 
Eyie or his deputy On the abolition of the offices of Chief Justice 
and Justices m Eyre of His Majesty’s Forests, Chases, Parks, and 
Wairens, noith and south of Trent respectively (e), all the powors 
and authorities belonging to the said offices weie vested in the 
Fit it Commissioner of Woods (/) 

No Court of Justice Scat has been held Bince 1662, and it maybe 
icgardod as obsolete, but it may bo revived by the King’s writ 

At the Justice Heat all tiespasses within the forest, all 
claims of franchises, liberties, oi privileges, and all pleas and 
causes whalevoi theiein arising wore hoard aud determined ( 3 ) 

The court had also jurisdiction to try presentments enrolled m 
tho inferior courts of the foiest, and to give judgment on con- 
victions in the Court of Swainmote (/i), and when judgment had 
bieu entered up a wan ant was issued to the officeis of the forest 
to appiohtnd the oflenders ( 1 ) 

Slot 6 — Judu lal and uthci Officeis oj the Foicsts 

242 As the Chief Justice mEjre was commonly a man of greater 
dignity than of knowledge m the laws of the forest, there were 
associated to him persons appointed by the King, who, together 
with the Chief Justice, woie to deteimme all pleas of the forest, 


(t ) “ Snperonctaito /orestos is wlion a commouor in the foiest putteth on more 
beasts than he ought, and so sunhargeth the foiost H (4 Co Inst 293) 

(a) 34 Edw 1, Ordm&tio de Foresta, o 4 

(b) 4 Co Inst 289 

(c) M iu wood, Ti eat lee of the Forest Laws (1717), p 344 

(a) Lewis on Foiests and Forest Laws, pp 39, 40 , Manwood, Treatise of the 
ForestLaws (1717) pp 57—79, 4 Co Inst 291 

(*) 57 Geo 3 c 81, s 1 

(/) Ciowu Lunds Act, -1829 (10 Geo 4, o 50), s 95 

$) 291, 315 

( h ) See Foiest of Waltham Presentments etc at Forest Courts respecting 
Assarts Purprestures and unauthorised inolosures recorded before 1713, and 
Miscellaneous Prosen tmont* of Forest Courts recorded before 1713, published 
by older of the Eppmg Forest Commissioners 

(i) 1 Edw. 3, afcat 2, & 2, Ajmm de Foroeta 



Part XI. — Forest Coubts. 


118 


with a patent oi n non omnct and a writ de admittendo. The Chief 
Justice and these associates were called capitalet justiaam forestall 
A similar course apparently would have to be followed in oase the 
First Commissioner of Woods should hold a court of justice-seat (k) 

Theie was also a stewaid of the swainmote (J). 

243 Verdeiers (vtridam) (m) are judicial ofhcers of the forest 
chosen m full county by the King’s writ Their office is to observe 
and keep the laws ot the forest, and to view, receive, and cniol all 
attachments and piesentments of trespasses aB to veit and venison, 
and to do equal right and justice to rich and pool There ate 
usually foui veiderers m each of the King's foiests («) 

244 Begarders are good and lawful men chosen by virtue of 
the King’s writ and elected by the fiecholdeis and sworn m by the 
sheriff (o) Their duties are to look after the woods aud timber m 
the King’s foiest, to view aud make strict inquiry in eveiy bailiwick 
of the foiest as to offences lelatmg to veit and venison, to cause all 
forfeitures to be enrolled and to mquue of all wastes, purpiestures, 
and assarts ( j > ) of the forest, and to make a “ regaid ” or perambula- 
tion of the forest before the holding of a court of judgment-seat ( q ) 
Theie should be twelve legal deis in a forest 

245 The rangor ib an officer only appointed m the case of forests 
having known and acknowledged purlieus (» ) His duties are con- 
fined to the purlieu, and consist in lelurmng back into the forest 
deer coming thence, and lnquuing into offences committed m the 
purlieu (s) 

The agister’s (t) duties aie to collect the dues for cattlo etc 
pastuimg m the forest, and to account to the judge at the next justico 
seat He is also to pievent trespasses boing done by the cattle in 
the forest Four agisterB should be appointed in each foiost (a) 

The foi ester’s duties were to preserve the V(<t and venison, to 
watch them, to attack offenders or trespassers in Lhe foiest, and to 
present all manner of offences in the forest at the next court of 
attachment or swainmote (b) 

The woodward’s duties were to look after the woods, and to bo 
present at all the courts of attachment rind other courts of the 
forest (c). 


(ft) 4 Co Inst 315 

I t) See p 113, ante 
m ) Vtrtdanu* d vxrvix, vort 
n) 4 Co Inst 292 

o) Manwood, Treatise of the Foiest Laws (1717), p 319, where the form of 
oath is given 

(p) “Grubbing up, or foiling woods and converting the soil where they d'd 
grow into tillage" (Manwood, Treatise of the Forest Laws, p 19) 

(q) Manwood, Treatise of thn Forest Laws (1717), pp 317, 321 etc , as to flic 
court of regard, see p 112 ante 

1 r) See title Cosstitutionai, Law, Vol V1L, p 184 
•) 4 Oo Inst 304 

f) From gyter, to lie down (4 Co Inst 293). 
a) 4 Co Inst 293 , 

b) Manwood, Treatise of the Forest Taws (1717), pp 162—167 
e) Ibid, pp 389—392 
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Part XII. — Court of Chivalry. 

246 The Court of Chivalry (d) takes cognisance of questions 
relating to the right to use armorial ensigns and bearings (e) An 
nppeal lies to the lung from the decisions of the Court of Chivalry 
in case of arms (/) In 1695 an attempt was made by the Court 
of Chivalry to pi event an undertaker painting unauthorised arms 
on coaches and palls, but prohibition went against this as not being 
causa armarwm (q) The court fell into disuse, but m 1732 an 
attempt was made to revive it, and a court was held m the Fainted 
Chamber, Westminster, on the 3rd and 80th of March, at which 
complaints were exhibited against vanous peisons for using divers 
ensigns of honour contrary to the law of arms, but the court 
adjourned without deciding any case, and has never since been 


(d) The Court of Chivalry was originally a court, held before the Lord High 
Constable of England and the Earl Marshal jointly, whioh had a civil jurisdic- 
tion relating to redrossing injuries of honour and encroachment on armorial 
ensigns, procodonoy and distinctions of families, and a criminal jurisdiction over 
persons in military service, especially m foreign parts m tune of war The 
cnrmnal jurisdiction practically ceased on the attainder of Edward Staff oi d 
Duke of Buckingham in 1521, when the ofhee of Lord Hmh Constable was 
forfeited to the Crown, and the remaining jurisdiction of the Lord High 
Constable, namely, that of prosiding at a wager of battel, was exercised by a 
constable appointed pro h& c vice Inis was a separate juiisdution of tho Lord 
High Constable, independent of the Couit of Chivalry The last appointment 
foi this purposo * ns m 1631 for the trial of the appeal of high treason by Donald , 
Lord liea v Hamiay (1631) (3 State Tr 483), but the letters patent were revoked 
bofoie the battel (by 59 Geo 3, o 46) This jurisdiction also ceased on the 
abolition of nppeal of murder and wager of battel in 1819 After there ceased 
to bo a Loid High Constable the Court of Chivalry was held before the Earl 
Marshal alone. The Court of Chivalry in early times attempted tv draw to 
itself pleas concerning the common law, but in 1 38 1 (8 Kic 2, c 5) and again 
in 1 )M) (13 It ic. 2, c 2) statutes were passed to prevent this abuse 

This couit is called ruria mt/tfarts (Hot Pat Hen 4), and the Marshal Court 
(Hot Pail 2 lien 6, note 9 , 4 Co Inst 123) 

Cm m atabuh, count or officer of the stable (New English Dictionary, Vol II , 
871) "To the constable it appertained to have conusance of contracts and 
deeds of arms, and of war out ox the realm, and also of things that touch war 
within the realm which oannot be determined or discussed by the common 
law " (4 Co Inst 123) The only remaining exorcises of the office of Lord High 
Constable are the ceremonial functions at a coionation, on which occasion un 
appointment is made pro hdc inct 

“Marshal," from the old Teutonic marhoe , a horso, and skalkot , a seivant 
(Now English Dictionary, Vol VI , p 186), originally meant a farrier, but came 
m time to signify one oi the chief functionaries of a royal household or oourt 
In 1169 the office was held by the Earl of Pembioke, and since then it has never 
been held by any nnder tho dignity of an earl Thus the former title of Marshal 
of England became alteied to that of Earl Marshal The office is hereditary 
The only remaining functions, except the coremomal ones on the occasion of a 
coronation are the jurisdiction in the Conit of Chivalry and the superintendence 
of th 4 College of Arms, with the power to grant armorial bearings on behalf 
of the Crown 

(«) Nvfc&My in the case of Scroop y Orowsnor (1368), Hot Let Claus 12 Hie. 2, 
memb. 4, and a special roll (14 ftio 2) entitled u BoL Process in cuna nulitan 
m cam* artajrum int* Bic’um le Scroop, chevalier, et Bobertum Grovenor, 
chevalietf/ 1 
(/) 4 06 Sort* 126 

(g) Oldu v. Donmtlle (1695), Show FarL Oas 68 
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Ilf 


hell (AX Although no statute has ever abolished or interfered with **** 0& ' 
its authority. The three kinge-at-arms (t) and the six heralds (A) Court A < 
ate attendants upon this coart (fi. Celyalif^ 


Part XIII. — Court of Claims. 

Sect 1 — Constitution and Jurisdiction 

247 On the occasion of a coionation the Sovereign issues a Court of 
commission to certain high officers of state, peers, and judges to C&atuu. 
hear petitions and claims relating to sei vices to be done and per- 
formed at the coronation in respect of the tenure of manors, lands, 

and hereditaments (m) held by the tenure of grand sergeautr y («) 

Claims m respect of services connected ruth the paits of the 
ceremomal perfoinicd m Westminster Hall and with the prooession 
are excluded from the consideration of the commission when those 
ceremonials are omitted at the coronation (o) 

The court has power to decide on these claims, subject to the 
pleasuie of the Sovereign, who may witlidiaw a claim from the 
commission, and transfer it to some other tnbuual (p) The court 
may, however, refer any claim to the Sovereign’s pleasure ( q ). 

Slot 2 — Piotedure and OJtccis 

248 In 1901 sixty years had claused since the last Couit of 1'uoedam. 
Claims had been held, and very little evidence was foifchcoming 

as to the procedure The court, however, proceeded to issue a 
notification (1) that petitioners need not appear m peison if not 
summoned , (2) that petitioners might appear by counsol, sohcitoi s, 
or agents , and (8) that, where there was no counterclaim, evidence 
that the petitioner represented a person whose c’aim was admitted 
on the last occasion was sufficient As to evidence, the strict rules 
of evidence weie relaxed so far that the court did not inquire 
too strictly mto whether documentary evidence was pioduced hom 

i h) Noble, History of the College of Arms, pp 373 -375 
t) Garter, Glarenceux, and Norrov 

k) Chester, Lancaster, Somerset, Richmond, Windsor, York 
Q 4 Co Inst 123 See also title Peerages and Other Dignities 
m) The first Court of Claims of which a record exists was held on the 
occasion of the coronation of Richard II , in 1377, when John, King of Castile 
and Leon and Duke of Lancaster, presided as Lord High Steward The 
prootMAUi foetus of this court is on the Close Boll of 1 Bio 2, memb 45 , and is 
printed in Legg’s English Coronation Becords, p 1 31 See title Constitutional 
Law, Yol VI , p 329 

(a) See Littleton, Tenures, s 153 11 He which holdqth by grand sergeantry 
ought to do some special service to the Krug ” 

(o) See proclamation of 28th June, 1001, London QautU, 28th June, 1001, 
p 4329, 

(p) As, for instance, m 1901, the opposing claims to the office of the Lord 
Great Chamberlain were transferred to the Committee of Privilege* of the 
House of Lords 

(?) As m the case of the claim of the Earl of Huntingdon in 1SJ8 to carry 
one of the swords. 
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tfae ptoper custody Petitioners had to give notioe whether they 
appeal (d m person or by counsel or agent (r) 

The Clerk of the Crown and the registrar of the Privy Council 
acted as the clerks of the court 


Part XIV. — Courts held by the Sheriff. 

Secx 1 — In Genet al 

249 The jurisdiction of the sheriff m ancient times was both 
civil and ciiininnl, and was exercised respectively in the sheriffs 
county couit and the sheriff’s tourn The lattei of these, which 
was a couit of lecoid, has been abolished (s) , while the foimer, 
whuli is not a court of lecoid, need only be held foi the purpose of 
an election, or for the due execution of some wilt, or for some other 
Bpei llic pui pose ( t ) The sheuft at one time had also powei to hold 
ploaa of the Ciown and to take inquests whereby peisons might be 
indicted, but this jurisdiction has been abolished (a) 

Sect 2 — Inquisitions on Wnts oj EUqit 

250. By the Statute of Westminster II (b) a judgment creditor 
is entitled, instead of having a wnt of fi fa , to have a writ dnectmg 
the sheriff to deMvci to him all the chattels (t) of the defendant 
(saving only his oxen and beasts of the plough) and the one half of 
his land until the payment of the sum due under the judgment 
The whole of the defendant’s land is now liable to be delivered (d) 

251 The execution of a writ of elcqit necessitates an inquisition 
on lcceipt of the writ The shenff proceeds at once to summon a 
juiy of twelve to mqune as to what lands the judgment debtor holds 
m the county and what is their value The juiy are charged and 
sworn to well and ti uly tiy of what lands, tenements, rectories, tithes, 
tents, and hereditaments, including lands and hereditaments of 
copyhold oi customaiy tenme, the judgment debtor, or anyone m 
tt ust for him, is seised or over which he has a disposing power for 
his own benefit The proceedings ai e cx pai tc, and it is not necessaiy 


(0 See Wollaston’s Coionation Claims 

(*) Sheiiils Act, 1887 (JO & 51 Viot c 55\ s 18 (1) Ly a. 40 (1) every 
couit loot, couit but on, law day, view of frankpledge, or other luce court 
held at the pulsing of the Act (16th September, 1887), shall continue to be held 
on the accustomed days and plaoes “The touin is a couit of record holden 
befoto the shonf the ancient institution whereof was before Magna Carta, to 
hear and do tot mine ail felonies (death of man excepted) and common nuisances ” 
(4 Co Ii^t 2b 0) See, generally, title Sh Entire and Bailiffs 

(0 ShudTs Act, 1887 (50 & 51 Yiot c 55), s IS (1), (2) The sheriffs 
county court hod not jurisdiction in actions of debtor damage wherein more 
thou 40s ^ is claimed, nor in actions of trespass vi et armts (4 Co Inst 266). 
The sheriff n county oouitwas m use until 1846, when the establishment of 
the stafojton comity couits caused it to fall mto disuse 

(a) Sheriffs Act, 1887 (oO A 51 Yict c 55), s. 18 (3) See, however, ft at 
(1354)J28 Edw 8,i 9, repealed by the Act of 1887 

(b) Stat, (1285) 13 Edw l, & 18 

(c) Bankruptc} Act, 18S i (46 A 47 Viet o 52), s 146 

(d) Judgments Act, 183b (l & 2 Viet a 110), s 11 
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to give notice of them to the judgment debtor (c). As the inquisition 8 *». It 

is not conclusive against the judgment debtor, it is sufficient to give Inqulritloii 
prtmd facte evidence of the title. The finding of the jury, whether 
in favour of the creditor or of the debtor, may be set aside by the 
court ( f), and the sheriff may be dnected to take a new inquisition (y) 

The sheriff 01 under-sheufi piesides at the inquisition The writ 
and inquisition must be returned and filed m the couit from which the 
writ issued ( h ). 

Sect S . — Inquiries as to Damages. 

252 Whon in an action for unliquidated damages or for do ten- Inquiries a» 
tion of goods, the plaintiff signs mteilocutory judgment (i), m default 40 
of appeal ance, 01 of pleading, if the couit or a judge does not 
order some other mode of ascertaining the damages or the value of 
the goods detained (k), the plaintiff can take out a writ of mquny 
directed to fho sheuff requiring him to summon a jury of twelve 
men ( l ) to OBsess the damages In counties the jurymen are sum- 
moned fiom the oidinaiy jury book, and in cities and boroughs m 
tho manner accustomed before 1825, that is, from the listn of 
burgesses («i) A spocial juiy can only he had by index of the couit 
from which the writ issues (a) It seems that theie is no right to 
challenge jmymon (w). Ten days’ notice of tho time and place of 
tho mquny must be given to the defendant (p) The plaintiff is 

entitled to appeal by his solicitor and by counsel, but notice of an 
intention to appeal by counsel must be given to the defendant (q). 

The undei-shcnff usually piesides, but the sheriff may appoint a 
deputy for tho puipose by a wutten authonty under his seal of 
office (x) The pioieedmgs at the inquisition are regulated by the 
Buies of the Supieme Couit («) 

The defendant is only entitled to plead in mitigation of damagoa, 
and may not, under coloui of seeking to reduce the damages, set up 
allegations which would be a defence or a bar t( the action ( 1 ) 

(?) bleed v Luyner (17 Jo) 2 Ld Harm 1 <382 

(/) rutten v Pinbuk (1700), 2 Walk obd, Harries v Harding (1867), 1 C B 
(i* b) 56S , Dm d Evans v Owen (18dl), 2 Cr <ScJ 71, Jenny v Dai rant 
(1817) 1 B A Aid 40, 41 

(g) Haines v ! I aiding, supra • 

[h) 3 Bac Abi Execution, C, 2, Co Litt 289 b , Johns v Ptnl i, [1900] 1 Ch. 

29b 

(t) That is, a judgment that the plaintiff is entitled to lccovor, but leaving 
the quantum to be ascertained , see It S C , Ord Id, r 5 

i k) R S C.Ord 13, r 6 
/) bee Junes Act, 1825 (6 Geo 4, c 60), s 52. 
m) Ibid , b o0 

») Puce \ WxUvms (1836), 5 Dowl ICO 

o) Mather, Sheutf and Execution Law, p 409 (2nd ed , 1903, p 506) 
p) B S C, Ord db, rr 14, 56 See Iteellcnxje v Patkinqtan (Sir 11 ) (1729), 

1 Barn (k 11 ) 2dd, Williams v Jitth (1779), 1 Doug (k B ) 198 
W See ElluM v Nxckhn (1818), 6 Price, 641 

(r) In the Citj of IiOndon tho secondary is tho deputy to hold the liiqunj 
( 1 ) BSC, Ord. *16, rr «J4— d7, 56 Whcie the ascertainment of the d iw igee 
is a matter of calculation, the court or a judge may direct them to bo «wer- 
tained by an officei of the court instead of by means of a wilt of inquiry 
(B S C p Ord 36, rr 67, 57 a) See Yearly Supieme Court Placet. 1909, 
p 103 ♦ 

(0 Speck t Phillips (18J9), 5 M & W 279. 
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The finding ol the jury can lx* set aside on the ground of mis- 
direction (a) or of being contrary to the weight of evidence ( 6 ). The 
application for a new trial mast be made to the Court of Appeal, 
and not to a divisional court (r) 

If the sheriff does not make a return in due time, he will be 
compelled to do bo by a rule (d). The shenff may return that he 
and the jury are in doubt and pray the advice of the court («). If 
the sheriff return that the jury found no damages, he is not 
responsible for the default of the jury (/) 

Scot. 4.— ■ Court to assess Compensation under the Lands Clauses 

Act, 1845 

258 Where lands over the value of £50 are compulsouly tuken 
or injuiiously affected under the Lands Cluu&ea Act, 1815 (#), if the 
owner of the lands taken does not reqmie arbitration, the compensa 
tion payable to such owner is to be ascertained by a juiy presided 
ovei by the sheriff (//) 


Part XV. — Palatine Courts. 


S*.or. 1 — Couit of the l)uihy Chambn of Lam aster 

254 This court, which is not a couit of recoid, may be held before 
the Chancellor of the Duchy of LancasUu 01 his deputy It had 
jurisdiction concerning equities roluting to lands holden of the King 
111 right of the Duchy of Lancastoi ( 1 ), whether situated within the 
county palatine of Lancaster or not This jurisdiction was not 
exclusive (/c) The proceedings weie conducted as on the equity 
side in the old Courts of Exchequer and Chancery (/) This couit 
has never been abolished, but has not sat for a long peiiod(m) 

Slot 2 — Chancen/ Couit of the County Palatine of Lancasteu 
SuB-HiCT 1 — Constitution 

255 By a chattel of Edwaid III dated the 6th Maicb, 1851 (n), 
thore was granted for his life to Heniy, Duke of Lancaster (inlet 


la) Qatneford v Carroll (1824), 2 B ft C 624 
(6) Kingston v Hayehurch (1819), 1 Chit 614 

(0 II tlliam Radam's Microbe Killer Co , Ltd y Leather, £1892] 1 Q B 84, 

(rf) Stoddale y Hansard (1840), 8 Dowl 297 
(e) Dalton, Ofti< <* of Sheriff, 260 
If) Vettifer's Case (1603), 6 Go Bep 32 a, 32 b 
8 ft 9 Viet o 18 

(a) rbid See title Compulsory Purchase of Land and Compensation, 
VhLVI.p 86 

(fl Owe n v Holt (1615), Hob 77 , Fisher y Patten (1671), 2 Lev. 24, Case 
of the Duchy of Lancaster (1$ 61), 1 Plowd 212 See alao title Constitutional 
Law, Yal Vll , p 217 

(fc) AaWtfton T Woton (1631), 1 Bep. Ch [*321, Fleetwood v. Fool (16618, 
Hard. 1?}. See also cases w TothiU under tide “ Duchy.” 

(0 4 Oh. last 206 

In) The laatpleadmg on the file is in Ord v Wood, March 13th, 1833 
(a) Hardy, Charters of tho Duohy of Lancaster, p. 9 
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did), a court of chancery, a chancellor (o), and such other jdfit **ew%, 
regalia (p) in the county of Lancaster as pertained to a oount 
palatine On the 28th February, 1877 (a), a similar charter was Oatftofl 
granted for the term of hiB life to John, King of Castile and Leon, .fW 
Duke of Lancaster. On 16th February, 1890 (b), Richard XL by 
charter granted these jnra rtgalta to the Duke of Lancaster and Mb 
heirs male Henry IV on his accession by a charter of the 14th 
October, 1899(c), declared that these jura regaha were not to be 
changed by the King’s accession and severed the Duchy from the 
Grown, the reason being that he had the Duchy by a sure and 
indefeasible title, but specially because his title to the Crown was 
not so assured, as the light to the Crown was in the heir of Lionel, 

Duke of Clarence, second 6on of Edward III (d) Since that time 
the county palatine of Lancaster has remained in the possession of 
the Sovereign as an inheritance sepaiate from the Crown 

The county palatine of Lancaster under these charters has 
a court called the Court of Chancery of Lancaster, which is now 
regulated by a numbei of statutes, also an Attorney-General of the 
County Palatine and Duchy of Lancaster ( e ) 

Sob-Sbct 2 — Jurisdiction and Antals* 

256 The Gouit of Chancery of Lancaster has within the county jurisdiction 
palatine the like powers and jurisdiction as the High Court of 
Justice in its Chancery Division (/) The jurisdiction is thus 
unlimited in amount, although limited in area The jurisdiction is 
concurrent with that of the High Court of Justice (tf), and depends 
upon the existence within the jurisdiction of the persons, though 
not of the piopeity, in question (h) If, however, any action is 


(o) The first Chancellor of the Dnohy was Sir Henry de Haydock, 1532, and 
the first Chancellor of tho County Palatine was Thomas de Thelwall, appointed 
the 16th April, 1377 (Baines, History of Lancashire, YqI < , p 182)* 

(p) Until 1873 the County Palatme had also its own Coart of Common Pleas, 

and special commissions of assise were issued m regard thereof (Judicature Act, 
1873 (36 & 37 Viet o 66), s 09) The appointment of justices of the pearo 
ib not affected by this section, and they are still appointed by the Chaiioellor 
of the Duchy * 

(a) Hardy, Charters of the Duchy of Lancaster, p 32 

(b) Tbid , p Go 

(c) Ihtd, p 102 

(a) 4 Co Inst 205 

(s) Court of Chancery of Lancaster Aot, 1850 (13 A 14 Yict o. 43) , Court of 
Chancery of Lancaster Act, 1854 (17 A 18 Yict c 82) , Chancery of Lanoastei 
Act, 1890 (53 A 54 Yiot c 23) , Chancery Amendment Aot, 1858 (21 A 22 Viet 
c. 27) , Chancery Regulation Act, 1862 (25 A 26 Yict e 42) Both these lattoi 
Acts were repealed b> the Statute Law Revision and Civil Procedure Act, 188 J 
(46 A 47 Yiot o 49), with the proviso that they are to be construed as if con- 
tained in a local and personal Act relating to the Court of Chancery of 
Lancaster* 

If) Chancery of Lancaster Act, 1890 (53 A 54 Yict* o* 23), s 3# 

M Wynne v Hughe* (1859), 26 Beav. 377 , Re YaJUe , Bradley v* Btdfox (1862), 
8 De G. J. A Sm* 402 , Re Alison'* Trusts and Be Johnson (infants) (IH 78), $ 
Ch. D 1, 9, 0 A See also the report m 26 W. R. 450, par Jmmu M R,, at 
p 458 14 It must be remembered that tho Palatine Court tod the High Court 
are coordinate jurisdictions'” 

(A) Re Longdmdale Cotton Spinning Co • (1878), 8 Ch# D. 150 See also 
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6 eot i commenced in the palatine court which is not within the ancient 
Ghanony chancei > jurisdiction of the court (t), and would not if commenced 

Court of the in the High Court be assigned to the Chancery Division, it may be 
Comity transferred to the High Couit by the Chancery Court of Lancaster 

WtaCne of or the Court of Appeal ( k ) 

Lancaster This court also possesses the summary jurisdiction of the 
Chancery Division (f), the statutory jurisdiction as to the property 
of infants and other persons under disability, power to administer 
assets (m), as well as jurisdiction under the Convoj ancing Act 
1881 (n\ the Trustoe Act, 1893 ( o ), and the Judicial Trustee Act, 
1896 (p), and as to money paid into couit(?) undei the Lands 
Clauses Act, 1845 (r) 

.Juries 257 The couit lias power to direct that any question of fact 

arising in a suit or proceeding be tiled by a special or common 
jmy before the couit itself (s), or to direct an issue to try any 
question of fact by a jiuy at the assizes (a) 

Paten tg 258 The Chancety Couit of Lancaster ib not a court, nor is the 

Vice-Chancellor a judge, within the meaning of the Patents and 
Designs Act, 1907 (6) , the Vice-Chancelloi has not power to grant 
a certificate that the validity of a patent came into question m 
an action for infringement so as to entitle the patentee to solicitor 
and client costs in a subsequent action foi mfnngement unless the 
court othciwise dnects (c) 

Appeal 259 An appeal lies fiom this court to the Couit of Appeal (d), 

and thence to the House of Jjoids (e) 


I) unmare v Wharain (1 8 f >S) , 67 L J (ch ) 221 , Tie State Banhng Corjioratun), 
Ltd ( 1 007), 61 Sol Jo 265 

(i) S 23 of the Couit of Chaucery of Lancaster Act, I860 (13 & 14 Yict 
c 43), abolished the jurisdiction ot the Palatine Couit ovoi peisons of unsound 
mind 

(A) Chancery of Lancastci Act, 1890 ( * J A 54 Viot o. 23), s 5 
(l) Couit of Chancery of Lnncnstei Ait, 1850 (13 & 14 Viet c 43), s 11 
(to) Couit of Chancery of Lum aster Act, 1854 (17 & 18 Yict c 82), s. 12 
(ti) 44 A 4o Yiot c 41, s 09 (9) 

(o) 56 A 57 Viet c 53, 8 46 

(p) 59 A 00 Viet. o 3o, s 2 

[g) Couit of Chancery of Lancastei Act, 1850 (13 & 14 Yict c 41), s 12 
m 8 A 9 Viet c 18 

(a) Chancery Amendment Act, 1858 (21 A 22 Ynt c 27), s 3, Yates \ 
Kyjffm- Taylor and JfarA, [1899] W N 141 

(a) Chancery Regulation Act, lbo2 (25 A 26 Yict c 42), s 2, Yates v 
Kwhn- Taylor and Wark, supra 
pn T Edw 7, o 29 

(c) Ibid , s. 35 , aee Pi actor v Sutton Lodge Chemical Co (1888), 6 R P 0 184 
(a) Judicature Act, 1873 (36 & 37 Yici c 66), b 16 (2) By the Court of 
GhanCeiw of Lancaster Act. 1854 (17 A IS Yict c 82), b 1, the Chancellor of 
the Dually and the two Loras Justices of Appeal were constituted the Court of 
Appeal in Chuncery of the County Palatine, with an appeal thence to the House 
of Lords Mid , a 3) The Judicature Act, 1873 (36 A 37 Viet c 66), s. 18, 
transferred this jurisdiction to the Court of Appeal (see p 62, ante), and the 
section* it the Act of 18o4 were repealed by the Statute Law Revision and 
Civil Procedure Act, 1881 (41 A 45 Yict c 59) 

\e) Appellate Jurisdiction Act 1876 (39 A 40 Yict c 59), s, 3 As to appeals, 
see lee v KuMott (1879), 12 Ch D. 61, 0 A , Kershaw v Vickers (1868), 3 
App 513 
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Sub-Seot 3 — Judge* 

260 The Chancellor of the Duchy and County Palatine formerly 
exercised judicial functions The appointment now, however! is of 
a political nature, and caines with it as a lule a seat in the Cabinet. 
The Vice-Chancellor, with the exception of ceitain mteilooutoiy 
matters (/), performs all the judicial functions He ib appointed 
on the nommation of the Chancellor of the Duchy by letters patent 
from the Crown, which aic oxpiessed to be dining pleasmc, but 
in point of fact aie quam dm se bene qeseent Whenever the office 
of Chancellor of the Duch\ and County Palatine of Lancaster 
becomes vacant, the Vice Chancellor continues in office subject 
to the powors of the succeeding Chancelloi (g) 

Sub-Sect 4, — Procedure, 

261 The Chancelloi of the Duchy and County Palatine has 
statutory pow r eis(A) to make iuleB of procedure subject to the 
approval of the authonty foi the time being empowered to make 
rules foi the Supieme Couit Under those powers rules of pioco- 
duie have been mado(t) winch assimilate tho procedure of the 
Palatine Court to that of tho High Couit of Justice Rules have also 
been made undoi the Settled K states Act, 1877 (A;), the Settled Land 
Act, 1882 (0, and under the Trustee Act, 1893 (»i) Theie are also 
l ules dealing with court fees (/?), solicitors’ costs (o), suitors’ fund 
and fee fund accounts (p) The Chancellor of the Duchy has 
powei to make lules regulating proceedings undor the Con- 
veyancing and Law of Pioperty Act, 1881 ( 7 ) 

In ca^es whoie any of the parties are out of the jurisdiction of 


(/) The Chancory of Lancister Rul^s, Old 48 

( ff ) Chancery of Lancaster Aft, 1800 (53 & 54 Viet c 2 5), e 7 

(A) Com t of Chancery of Lam aster Act, 1850 (13 & 14 wet c 43), ss l — 4, 
Chancel y of Lancaster Act, 1890 (W & 54 Viet c 23), s 6 

(?) The Chancery of Lancaster Rules, 1884, which were ainenchtl by tho 
Chancery of Lancaster Rules, 1887, by a genoial order and rule (Litod 19th 
Decern bei, 1803, and by the Chancery of Lancaster Rules, 1S94 Those lulus 
are printed as now in forde m Statutory Rules and OiduiH Revised, Vol VI , 
Lancaster, pp 23, 223, Snow and Wmstanhy, Chancory ('unit of Lancaster, 
P *2 

(l) *0 & 41 Viet c 18 (Settled Estates Ac t, Chuiceiv of Lancaster Orders, 
1880 , Statutory Rules and Orders Revised, Vol VI , Lancaster, p 1 , Snow 
and Wmstanley, p 205) 

(/) 43 & 46 Viet c 38 (Settled Land Act, Chincery of Lancaster Rules, 
1883, Statutoij Rules and Orders Revised, Vol VI, Lancaster, p 12, 
Snow and Wmstanley, p 212) 

(m) 56 & 57 Viet c 53 (Rules under Trustee Act, 1807 , Statutory Rules and 
Orders Revised, Vol VI , Lancaster, p 2o8) 

(n) See Statutory Rules and Orders Revised, Vol VI , Lancaster, pp 22 1, 
243, 257 , Snow and Wmstanley, pp 218, 244 

(o) See Statutory Rules and Oiaeis Revised, Vol VI , Lancaster, pp 2 
243 , Snow and Wmstanley, pp 229, 244 As to costs and court fc< ^ M*e 
Orders of 27th and 28th November, 1884, and Re Manchester Real Ice Slating 
and Supply Co , [1900] 1 Ch 57 1, C A 

(p) See Statutory Rules and Orders Revised, VoL VI , Lancaster, pp 244, 
255, Snow and winstqjnley, p 246, Statutory Rules and Older*, 1908 , 
Addenda, pp 1009 1010 

(ff) 44 A 45 Viet a 41, s 69 (9) 
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the court the Court of Appeal may either direct the cause to he 
transfei red to the High Court or service to be effected out of the 
junsdic tion (r). Where a decree or order of tho court cannot he 
enforced because the party to be bound thereby is out of the juris* 
diction, it can be enforced by making it an order of the High 
Court (s). 

The Vice- Chancellor has power to hear interlocutory matters 
out of the jurisdiction (u), but he can only hear causes out of the 
jurisdiction by consent (fc) 

Sub-Sect 6 — Officers 

262 There is an Attorney-General of the County Palatine and 
Duchy of Lancaster There are three district registrars of the 
Liverpool, Manchester, and Preston districts respectively, with one 
assistant registtar at Liverpool and two at Manchester The 
legistrars are appointed by the Chancellor of the Duchy and 
County Palatine, and hold office during his pleasure. The regis- 
trars m the Palatine Court perform the duties which the Masters 
of tho Supieme Court (Chancery Division and Taxing Office), the 
Chanceiy Registrars, and the clerks m the Cential Office perform 
in the High Comt (t) 

Tlioio is also a comptroller, who is appointed by the Chancellor. 
Ilis duties arc to check receipts and payments of suitois’ moneys 

Tho other officers are a seal-keeper and a cursitor (d) 

Seer 8 — Chanceiy Cotut of the County Palatine of Durham. 

Sub-Sfot 1 — Constitution, 

263 Even before the Norman Conquest the bishops of Durham 
appear to have claimed palatinate or gutm-palatmate rights and 
juiibdiction This piescnptive franchise was confirmed by charters 
of William the Conqueror, William Rufus, Henry I , and 
Homy II (e) In the reign of Edward I Anthony Bek, the then 
Bishop, was summonod to appear before the King’s Justices under 
the Statute of “Quo Wan an to” (/) to show how he held his franchise, 
and on his refusal to appeal his franchise was seized into the 
King’s hands in the name of distress. The Bishop appealed to the 
King and liis council in Parliament, who held that he was entitled 


(r) Court of Chancery of Lancaster Aot, IS 54 (17 ft 18 Viet. c 82), & 8 See 
St H iftmough, Set gtntan v Helot (1883), 24 Oh 1) 280,0 A., Cooke t Smith 
44Ch D 72, C A, Waltham v (ioodter (1855) 8 W. B 352, Walker v. 

(1867), 87 Oh D 188, C A 

(*) Court of Chancery of Lan carter Act, 1800 (13 ft 14 Viet c 43), s. 15 
(a) Ihd . s 13 

(b\ Ghancnn of Lancaster Rules, Ord 33, rr 1, 2. 

M Ihd Onl 48 

(«Q (Stunt tors (cimet de cis reu) were cleiks of the Court of Chancery who 
out adgwal writs , see title Acrriow, Vol I , p 32 
(e) 4 uo Inst 216 See also Bishop William de Si Canleph's oharter to 
con rent of Durham (1082), Registrant Pslatinum Dunelmsnse, Vol I, 
pp lxvi —lx via. See also Williamson, Palatine Court of Durham Act, 1889, 
fp 3—14 

(/) 18 Edw. 1. Statute "De quo Warranto” (1289— 1290) 
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to jura regaha between Tyne end Tees, and in Norhaxnahire and 
B edhngton . In 1886 the jura regalia ol the Bishop of Durham Chanotaj) 
were tr ansfer red to the Crown (p). The only one now surviving is Court of m 
the Court of Chancery of the County Palatine of Durham, the ^County 
exercise of the jurisdiction being now assimilated to that of the 01 

High Court of Justice (h). Dl ™- 


Sub-Sect 2 — Jurisdiction 

264 . The jurisdiction of the court is unlimited m amount, but Jurisdiction. 
limi ted in area to the county palatine, which ceLtamly includes 
the whole of the piesent county of Durham, and possibly other 
districts (t) The jurisdiction apaitfrom statute is the old juris- 
diction of the High Court of Chancery within the county palatine. 

This is a jurisdiction tn personam over the person within the area 
of jurisdiction, extending, m effect, to propeily wkeievoi situate (/.), 
but enfoiceable only, apait from statute, againBt the person, and 
not the property. This jurisdiction haB been supplemented by 
statutes enabling orders of the Palatine Court to be enforced by 
making them orders of the High Couit of Justice (f), empowering tlio 
court to deal wilh the property of infants and other peisoiiB under 
disability, the udminiBtiation of assets (»«), giving to it the summaiy 


(a) Dui ham (County Palatmo) Aot, 18.10 (6 & 7 Will 4, c 10) The juincdiction 
of the Chancery Court and the Court of Pious was not alteml hv this Aot The 
jurisdiction of the Couit of Pleas was Inmslwrod to the High Court by the 
Judicature Act, 1873 (.16 & 37 Viet c 66), a 16 Seo p 62, ante, and title 
CoNsrirunoNAi, Law, Vol VII, p 216 

lh) Palatine Court oi Duiham Aot, 1888 (62 A 63 Viet c 47) 

Q Durham (County Palatine) Act, 183b (0 & 7 Will 4, < 18), doftnos • county 
of Durham” as “including the dotachod parts of Oralkslure, Bedlingtonshmi, 
Norhomshire, Allertousluio, and Iblandshu e, and all otliei pi ices hoielofmo 
Within tho jurisdiction of the Bishop of Durham, m right of the said county 
palatin e ” It has never been docided what tho effect up >n this is of the emu t- 
ment of the Counties (Detached Parts) Aot, 1844 (7 ft 8 Viet o 01), annexing 
detached ports of couuties to the oouuty of which it forms part foi the put pesos 
of parliamentary elections It is, howevei, suggested that an Act of this natute 
would not effect tee jura rrqalia without express enactment Tho I’lilrtmo 
Court of Durham Act, 1888 (62 ft 63 Viet c 47}, does not dohne tho una over 
which the oourt has jurisdiction 
Ik) Its LongdendaU Cotton Spinning Oo (187S), 8 Ch D 160 
(i) Palatine Court of Durham Aot, 1889 (62 & 63 Viet o 47), e 3 
(m) Ibid , s 6 The powers conferred on the couit by this enactment are 
under the following statutes —Beal property of infants Debts Recovery Ait, 
1830 (11 Geo 4 ft 1 Will 4, c 47), s 11, Infants’ Fioperty Act, lh so 
(11 Geo 4 ft 1 Will 4, e. 66), ss 18, 17 j Debts ltocovery Act, 1839 (2 ft 3 Vut 
o. 80), Land Diainage Act, 1845 (8 & 9 Viet o 66), es 3—6, Partition Act, 
1868 (31 & 32 Viet c 40), ■ 3 (see, however, Partition Act, 1376(39 & 
Viet o. 17), s 6) , Settled Estates Act, 1877 (40 ft 41 Viot o 18), ss. 4, 10, 4 <> , 
Conveyancing and Law of Property Act, 1881 (44 ft 46 Viot o 11), bn tl, 
42 , Settled Land Act, 1882 (16 ft 48 Viet c 38), ss 69, 60. Peisonal pi op* i ‘y 
of infants Legacy Duty Aot, 1796 (86 Goo 3, c 52), a 32 , Trustee Act 1 swd 
(66 ft 67 Viot o 63), ss 26, 28 Marriage settlements of infants Infant 
Settlements Aot, 1866 (18 ft 19 Viot o 43) Maintenance of infants Infants 
Property Act, 1830 (11 Geo 4 4 1 Will 4, c 85), s 32 Pioperty of khm 
Forfeiture Act, 1870 (33 ft 34 Viet c. 28), s 28 Investment ot moneys 
of persons under disalulity Copyhold Acts, 1841 , 1843, 1 852 ( 1 ft 5 Viet. c. 7 >, 
a 73, S ft 7 Viet o 23, s 14 , 15 ft lb Viot c 61, ss 22, 89), which are no v 
repealed and contained in the Copyhold Aot, ISSN! (57 S 58 Viot 6. 46), blo 
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jurisdiction of the High Court (n), and the High Court jurisdic- 
tion (o) under the Charitable Trusts Acts, 1853 to 1869 (p), and also 
the jurisdiction (?) under the Partition Acts, 1868 (r) and 1876 (*), 
the Settled Estates Act, 1877 (f), the Conveyancing Act, 1881(a), 
end the Settled Land Acts, 1882(b) and 1884(c) There is also 
jurisdiction unda the Trustee Act, 1898(d), and the Judicial 
Trustee Act, 18% (e) As in the case of the Chancery Court of 
Lancaster, the jurisdiction is concurrent with that of the High 
Court of Justice (/) 


Sub Sect 3 — Judges 

266 The Chancellor of the County Palatine of Puiliam is the 
sole judge of the court 

He is appointed by wairant under the royal sign manual^) 


titlo Cox YU oi ns, \ol Vi II , p 121, Defence Acte, 18X2, I860 (5 & 6 Viet 
c 91, s 20, 23 A 24 Viet c 112, s 20), Euli siastical Houses of Residence 
Ait, 1842 (5 A 0 Yiot c 20), Housing of the Working; Classes Act, 1890 
(M & 54 Viet o 70), s 20, Schedule, r 20, Lunds Clauses Consolidation Act, 
1M j (8 A 0 Viet c 18), 8 09 A dm i mat i ation of assets Judicature Act, 
1875 (50 A 57 Viet c Oo), ss 10 o4 , Judicature Act, 1875 (58 & 59 Viet 
C 77), s 10, IDnkiuptcy Act, 1885 (40 A 47 Viet c 52), s 125 
(/<) Palatine ( ouit of Dui hum Act, 1889 (o2 & o5 Viet 17), s 7 Tho 
powers coiifoned on tho couit b> this section aio under the following statutes 
Cestui quo vie Act, 1707 (6 Ann c 72) s 1 , Law of Piopuit> Amendment 
Acts, 18ti9 and 1800 (22 & 2 1 Viet c 55 25 A 24 Yict r 18) , Mailing© Act, 1825 
(4 Geo l,o 72), s 17, Ousted* of Inf mts A< t, 1875 (56 A 57 Viet i 12), s 1, 
Guuidutnhlnp of Infants Ait 1880 (19 A 50 Viet i 27) , Comp lilies Acts, 1802 
and 1807 (21 A 2b Viet < 89, 50 A 31 Viet c 111), see now the Companies 
(Consolidation) Act, 1908 (8 Edw 7, c 09), and title CoMrvMLS, Vol V , 
Moitgugo Dobentuie Acts, 1805 and 1870 (28 & 29 \iot c 78 , 13 A 34 Yict 

c 20), Railway Companies Act, 1807 (39 A 31 Yict c 127), Life Absuian e 
Companies Acts, 1870-2 (5 1 A 31 Yict c 61 , 54 A to Yict c 58 , 35 & 5b Viet 
i 41), Linds CLuu^tsCoiisolidition Acts, 181 1 and 1800 (8 A 9 Yict c 18, 23 & 
21 \nt c 100), Public Money Dialling© Act, 1610 (9 A 10 Vut c 101), Improve 
moot of Lind A't, 1804 (27 A 28 Yict c 114), ft 21 , Ernes and Recoienes Act, 
18 to (3 A 4 Will 4, c 74), e 48 , Decimation of Title Act, 1862 (25 & 26 Viet 
c (>7), Land Registn Act, 1802 (25 A 20 Yict c 53), Judgments Act, 1864 
(27 A 28 Yict c 112) , Yonder and Purchaser Act, 1874 (37 A 38 Viet c 78), 
s 9, Mumod Women's Piopeitv Act, 1882 (45 A 46 Yict c. 75), ss. 10, 17 , 
Land Tax Rodomption Ait, 1802 (42 Goo 3, c lib). Local Loans Act, 1875 
(38 A 39 Viet i 83) , Customs Consolidation Vet, 1876 (39 & 40 Yict c 36) f 
s 4o , Aibitiation Act, 1889 (o 2 & 53 Yict c 49) 

(o) Palatine Court ot Duiham Act, 1889 (52 A 53 Yict c 47), s 9 

( p ) 16 A 17 Yict c 137 , 18 A 19 Yict c 124 , 2 \ A24 Viet c 136 , 25 A 26 
\ict a 112 ) 32 A o3 Yict c 110 The court has also inherent jurisdiction to 
conti ol dial itablo trusts, but this jmisdichon is onlj exercisable by information 
in tho name of the Attoi noy- General 

(g) Palatine Couit of Durham Aot, 1889 (52 A u5 Yict c. 47), a 10 
r) 31 A 32 Yiot c 40 

39 A 40 \ lot c 17 

40 A 11 Vut c 18 

a) 44 A 15 \ ict c 41 * 

45 A 10 Yict t oS 
i) 47 *48 Vut c is 
Id) 36 A 67 Viet r «, s 46 
(r) o9 & 60 Viot < tJu i 2.* 

(/) Sseop 82, anti 

(g) Site London Qastttt, 31st October, 1905. p 7248 
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266 The Chancellor has a prescriptive power to regulate the 
procoduie of his court, and fiuther, with the concunonce of the 
Lord Chancelloi, power to adapt and modify the Mules of the 
gaprome Com t to the Palatine Court (A) 

The Chancellor has juusdiction to hear mteilocutoiy matters 
out of the jurisdiction (t) 

In case of any person who has entered an appeal anco, or 
come in, or otheiwise submitted to the juusdiction of the court, 
the Chancelloi may, upon special application, make an Older for 
bemce of piocesson him out of the juusdiction (A.) Tho soivice 
of subpoenas on witnesses out of tho juusdiction is valid (f) 

267 The Chancery of Durham Rules, 1889, woie made by the 
Chancellor on the 1st Febiuary, 1889, and weio amended by iulen 
made the 6th July, 1889 These uiles aie now in force An oi dei as 
to court fees and another as to hohuiois’ costs ncio also made by 
the Chancelloi on tlie 1st Felnuaiy, 1889 (hi) 

268 There is an appeal flora the Palatine Court to the Court 
of Appeal, and thence to the House of Louis (/t) 

Si'B Si 01 5 —OJjMTt 

269 Thore is an Attorney -General, a Solicitor Goneral, a con 
voyancing counsel, and a registrar of tho court, who is appointed 
by the Chancellor and eveiuscs the functions of a Master of the 
Supieme Court (Cluncoiy Division (o) and Taxing Ofbco)(p) and of 
a Chnncciy Rogistiar etc Ho also has the custody of doeumonts 
etc ( q ) Tlieio is an appeal from the Rogistiar to tho Chancelloi (r) 


Part XVI. — Courts of the Cinque Ports. 

ShCT 1 — In Geneial 

270 Very little remains of the foaner jurisdiction of the 
Lord Warden of the Cinque Ports («), ^hose civil juriB- 


(A) Pilatme (Joint of Duih im Ac t, 1889 (o2 & 5 i Viet c 47), 8 1 

(i) Ibid , b 4 

(A) Ibid , e 2 

(l) Ibid , B 3 

(m) These rules, which arc adapted from the Rules of the Supieme Court, are 
printed and put on hale They wero made under the Chancellor's prescriptive 
power, and not under thepou-eis conferred by a 1 of the Act of 1889 

(») Palatine Court of Duiham Act, 1889 (32 A 03 Viet c 47), 8 11 lh«> 
change that this enactment made m the appeal was to substitute an appeal jh 
the first instance to the Court of Appeal for an appeal direct to the House of 
Lords. 

(«) The Chancery of Ihirluun Rules, 1689, Ord 46. 

(p) Ibtd , Ord 30, r 11 

(q) Ibtd , Preliminary Order, 

(r) Ibid , Ord. 46, r ^103 

( J ) The privileged ports woie ongmally throe in number Dovci, q mdwuh, 
and Romney Hastings and H>the were added by William the Conrpieior, and 
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diction (0 was abolished, except as to salvage, in 1855 (a) A 
commission for the punishment of offences may be issued (b), 
directed to the Lord Warden jointly with the admiral or admirals 
or his or their lieutenant, deputy or deputies (c) The Admiralty 
Court of the Cinque Torts (d) is also preserved (e). 

271 Justices are appointed m the five ports and two ancient towns 
and such of their members as are boroughs, as in the case of other 
boroughs The Ciown has power to appoint justices having 
jurisdiction throughout the whole of the hbeities of the Cinque 
Potts other than in the towns of Bye and Winchelsea and their 
corpoiate membeis, except for licensing puiposes theiem or 
matters which go before the genoial sessions of the Cinque Ports, 
ancient towns, oi corpouto members (/) 

Scot 2 - Salvage Commisnonc) » 

272 The Cmquo Ports Sail age Commissioners consist of thiee 
oi moie poisons fiom each of the Cinque Poits, two ancient towns, 
and their members appointed by the Loul Warden They have 
junsdiction to decide on all claims made by pilots, hovelleis, 
boatmen, and otheis for services icndcied to slaps, foi can yin g 
anchors oi storos to ships, or picseiving goods oi meichandise 
wreckod, within the jurisdiction of the Cinque Toitb(o) An appeal 
lies either to the Cmquo Poits Adnmalty Comt oi to the Adirualty 
Division of the High Court (A) 

The Lord Waidun, the Lieutenant of Dovei Castle, the deputy 
win dins of the Cmquo Poits, and the judge of the Cinque Ports 
Admually Couit have tho bame junsdiction (i) 

WmcboNea and lljo were also added befoie the fn -it yom of King John (1199) 
Tlio Lend W.ud* n op Kequi of tlio (Jinquo Toils (yuarrfmuu'i (/uwque partuum) 
is also tho Const ible of Dovoi CWlo lie is also udnuidl. and is e\enipt from 
tlio junsdiction of the Hugh Couit m the exorcise of its Adinualti iiiritsdiotiou 
(A Co lust 22J) The bound uies of the junsdiction of the Loitl Warden aro 
fi om llio point called Red Cliff, w ostwaid of Soafoid, in tho county of Sussex, alon^ 
tho coast to K mi sham, thonce across the water to Shellness Point, m the l&le 
of Sheppey, thonoo to IShce Bacon, thence m a direct line to Bnghtlingsca, thence 
along the shorn to St Ossyth, m Lssex, thence along the shoio to Maze Towei, 
and thence back to Rod Cliff bj way of an imaginary line m the sea (Cinque 
Tents A<t, 1S21 (1 & 2 Geo 4, o 76), s 18) 

(0 Thoio was a couit of chancery and a court of load manage foi tho 
regulation of pilots 

I n) Cinque Toits Act, 1853 (18 & 19 Viet c 48 \ ss 2, 10. 
b) OJlonces at Sea Act, 1531 (28 lien 8, o 1 1 ) 
c> Cinque Ports Act, 1821 (1 A 2 Geo 4, c Tbj s 16 
a) See ns to this court, title Aioiiiuxiy, Vol I , p 189 
(c) Muniupal Corporations Aot, 1882 (43 & 46 Viet c 50), s 258 8oe also 
Municipal Corporations Act, 1883 (46 A 47 Viet c 18), s Id, and Merchant 
Shipping Act, 1894 (57 & 58 Viet c 60), s 571 
(jr) Unque Ports Act, 1811 (51 Geo 3, c 36) For the territorial jurisdiction 
of the Justices of the Cinque Ports, see tho Municipal Coiporations Act, 1882 
(45 A m Viot e 50), s 248 

( g ) Cinque Poits Act, 1MH (1 & 2 Geo 4, c 76), ss 1, 2, Merchant Shipping 
Ait 1894(57 <&58 Viot c 60), s 371 

(A) /*#., e 4 gee The (,fcna de Marta (1856), Sw 106, The Elm (1859), 
S\v 436 

(0 •• 15, and tee title Admiralty, Vol I , p 139. 
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Sect. 8. — The Court « of Shepway, Brotherhood, and CuMliiuf. 

373 The Court o! Shepway (k) was the auoieut court fo which 
the pleas of the Cinque Poits were heard and determined before the 
Lord Waiden Its only remaining funotion is to be summoned on 
the occasion of the installation of a new Lord Warden, and to have 
the patent of appointment read to the members of the court, and 
to receive his undertaking to maintain the franchises, libeities, and 
usances of the Cinque Forts (1). 

274 The Courts of Brotherhood (m) and Guestling (n) nie courts 
which take cognisance of matters affecting the Cinque Poits and 
ancient towns, and the Forts and ancient towns and their momberB 
respectively 

The Couit of Brotherhood is first held, and then there is a 
general meeting of the Biotheiliood and Guestling In the Couit 
of Brotherhood the mayor, two jurats, and two froemen fiom each 
port or town sit, with the addition m the Couit of Guestling of a 
similar deputation fiom each corporate membor The presiding 
officer is entitled the Speaker, and the office goes by rotation 
through the five Foits and two ancient towns (o) These courts 
are now usually only held on the occasion of a coronation to select 
the batons of the Cinque Ports who aie to attend and to claim all 
the pnvilcges of the Cinque Forts before the Court of ClaimB (p). 


Part XVII. -Borough and Local Courts of 

Record. 

Sect 1 — In Genet al. 

Sub Sect 1 — Jurisdiction . 

275 Besides the count; courts (g), a large number of local 
courts of record have been established either by royal charter, 
or by local and personal Acts of Pailiameut or prescription 
Forty-two of these courts were abolished m 1888 (r). The re* 


(A) Cana Quinquo Poituum apud Shepway (4 Co Inst 224) 

(l) Knocker, Grand Court of Shepway 

(m) Brotherhood, in Queen Elisabeth's charter called “ brothoryeeld general , ' 99 
ib the joint association and brotherly community one with another of the Cinque 
Porta and two ancient towns (Jeako, Charters of the Cinque Poits, p 90) 

(n) So called because the corpoiate members are guests that are invited to 
appear and sit with the Ports and towns to consult about the gonoral stato of 
their affairs (Jeake, Charters of the Cinque Poits, p 91) 

(o) See Jeake, Charters of the Cinque Ports, pp 90 ef $?q 

l p) See p 117, ante The last occasion on which the courts were held was 
just before the coronation of His Majesty King Edward VII 

(q) These courts were established by the County Courts Act, 1846 (9 & 10 ^ ict. 
e 95), to supersede the Courts of Bequest, and other courts for the ret <>v< rv of 
small debts, created under a great number of local and personal statu Ub The 
coupty courts are now regulated by the County Courts Act, 1888 (51 d b'2 Viet 
o 48), and the County Courts Act, 1903 (3 Bow 7, c. 42)» and the rules made 
chereunder. Bee title vountt Courts, VqI. VUL, p 405. 

(r) Municipal Corporations Act, 188 J (46 & 47 Viot c 18). 
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mainder still exist, and although the greater part of them have 
been m abeyance for many years («), the corpoiations to which they 
were gi anted can still be compelled by mandamus to hold them ana 
to entertain pleas (a) , mere non-user does not take away the 
jurisdiction (b) 

276 In 1885 (c) there was conferred on such of these courts not 
logulated by any local Act of Parliament as had not pieviously 
possessed it, and m which a barrister of five years’ standing acts as 
judge or assessor, junsdiction to try actions of assumpsit, covenant, 
debt (whether by specialty or by simple conti act), trespass, and 
tiover, provided the sum or damages sought to be recoveied does 
not exceed £20, and actions of ejectment wherein the rent of the 
premises possession whereof is sought to be recovered loes not 
e\ceed £20, and upon which no fine is lc&eived 01 made payable 

277 If the town council of a city or borough, or a majonty of 
the latopayors in any pansh within the limits of which a couit of 
local jurisdiction, othei than a county couit, is established, 01 into 
the limits of which city, boiough, or palish the junsdiction of such 
coiut shall extend, pi esprit a petition to His Majesty m Council that 
the junsdiction of the local court be excluded in any causes wheieof 
tbo county court huR cognisance, then after two months* notice of 
the petition by public advertisement m such city, borough, or 
parish, and in somo newspaper therein circulated, if no caveat be 
entered 01 countoi -petition presented, an Ordei m Council may be 
made declaring the exclusion of the jurisdiction of such local court 
throughout the whole oi any pait of the district assigned or which 
may horoaftei bo assigned to such county couit 

If a cavoat is issued or a counter-petition presented, the 
matter is to ho rofotred to the Judicial Committee of the Pi ivy 
Council for lopoit (J) 


(s) Thore are reports in the Civil Judicial Statistics, 1868 — 1905, of twenty- 
four of those courts holding sittings 

((/) R v Hast ini] a Corporation ^ 1S22), 1 Dow & Ih (m o ) 53 (m this case 
no couit had been hold tor fiftj-two joars) , R v Wei 1 8 Corporation (1836), 4 
Dowl 662 fin this case no court had been hold for two hundroa years, 
and it was alleged by the corporation that the form of procedure was unknown, 
but in each case a rule nisi was made absolute) In 1894 the Recorder of 
Wcucestoi doubted whether he was the pioper ] adge of the Woi coster Court of 
Pleas, and i of used to entoitam a plea for broach of promise of marriage (96 L T 
Jo 267) A mandamus was applied tor on the part of the plaintiff to compol 
the coipoiation of Woi tester ana their rocoider to hold a court and entertain 
the plea A rule nisi was granted on 13th March, 1894, and was directed 
to be solved on the Attorney-General {hmea Newspaper, 14th March, 1894) 
On 7th May, 1894, the mle mat was made absolute after counsel for the 
plaintiff and the coiporation and for the Attorney-General had been heard 
No wjcit of mandamus was actually issued on the corporation, and the Recorder 
acted on the older 

(6) of Jalt of Mim v Cowley (1859), 12 Moo P C C 27 , R ? 

Havmng~4tte*liouer (1822), 3 B & Aid 691 
(r) Municipal Corporations Act, 1835 (5 & 6 Will 4, c 76), s 118 This 
lui lsdiotion wan continued bv the Municipal Corporations Act, 1882 (45 & 46 
Viet o. 50), a 183, which Act repealed the former Act See also the Borough 
and Local Courts of Record Vet lb72 (35 A 36 Viet c 86) 

(d) County Courts Act, 1S52 (15 & 16 Viet c 54), s. 7, ropealed and re enacted 
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276 His Majesty has power, by Order in Council, to enlarge the 
district of any inferior couit of record, or wheie any part of the 
district is compused within the jurisdiction of any like court to 
contract the same, and to make any alteration or 1 emulation for 
the holding or sitting of the court both as to tune and place, 
notwithstanding any provision m an> Act constituting tho court. 
No such Order can take effect m respect of any court not having a 
judge who is either a barrister or special pleader, or a solicitor 
who has practised as a solicitor for ten jeais(e) This power has 
never been exercised 

There is also power by Order m Council to confer on tlie^e courts 
the same juusdiction m equity and in Admnalty respectively as any 
county court now has, or may heieaftei littve(./), and powoi by 
Ordor m Council on the joint petition of the council of a boiongh 
and of the justices foi the county in quaitor sossions to extend the 
area of the jurisdiction of a boiongh civil court over any distnct 
adjacent to the borough within tho juusdiction of thoso quaiter 
sessions (gr). Neither of theso powoi s lias ever boon exercised. 

279 Inferioi courts of locoid which have juusdiction in equity, 
or at law and m equity, and in Admnalty respectively, have also had 
conferred upon them juusdiction to entertain defences or counter- 
claims involving matter beyond their jurisdiction so tar as thoy 
lelate to the demand of tho plaintiff and to the dofonce thoioto, but 
no re lief excooding that which the court has junsdii tion to administer 
can be given to the defendant upon any such counlfu claim In case 
of such a countei claim power is given to the High Couit on the 
application of either paity to older the tiansfci at tho whole pro- 
ceeding fiom the infeiior court to tho High Couil(/i) 

The jurisdiction of these infeiior couLts to entertain counter- 
claims has been fuithei extended (i) so as to enable an inferior 
court to hear and determine ft counterclaim- ( l ) when the cause 
of action is outside the local limits of its jurisdiction, but is 
within the limits of the juusdiction of any other inferior couit of 
record (/*), or (2) when the countei claim involves more than one 


by County Courts Act, 1888 (ol A 52 Viet c 43), s 7, Tho Oidors in Council 
made under this power are roforiod to under the several courts m rospoct of 
nhioh they have been made Appai eutly ( *idi*rs m Council already made under 
this enactment are not affected oy tho recent increase in the limit of the juris- 
diction of lounty courts to £100 (County Courts Act, 1001 (3 Edw 7, c 42), s >) 
(e) tSinall Debts Act, 1845 (8 A 9 Vut c 127), s 9 As to compensation of 
officers and notice of the Older, see the soction 
(/) Judiciture Act 1873 (36 & 37 Yict c 60), s 88 An inferior oourt has, 
as regards all causes of action within its jurisdiction for the tune being, po*f*r 
to grant the same Telit f, redress, and reined} , and to give offoct to ever} d< ft mo 
or countei claim, in as full and ample a manner a« might and ought to be done 
in the like case by the High Court (ibid, s 89) See also Tearly Supicme 
Couit Practice, 1909, p 1314 

(g) Municipal Corporations Act, 1882 (45 A 46 Viet c 50), s 185 
(//) Judicature Act, 1873 ^36 A 37 Viet c. 06), s 90 See also titlow 1 ° T OTY 
Comas, Vol Vm, pp 432, 434, Sei-off akd Cootekci aim , aid Yeaily 
Supreme Court Practice 1909, p 1315 
(i) Judicature Act,«1884 (47 A 48 Wt c. 61), s 18 

(&) This provision may be very far-reaching Thus, if in an action in the Salford 
Hundred Court (which has jurisdiction up to £50) a countei claim was raised 
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sior.l. cause of action, as to each of which a separate action might have 
la General, been maintained being within the jurisdiction of the court, and the 
aggregate amount of the counterclaim exceeds the jurisdiction of 
the < ourt , or (8) when the amount of the counterclaim exceeds 
the juiif-diction, piovided the plaintiff does not object in writing 
within the presuibed time In addition, in any case where the 
counterclaim invokes matter beyond the jurisdiction of the oonrt, 
the court may on such termB, if any, as it thinks just either 
adjourn the ht.uing or stay execution on the judgment to enable 
any party to apply to romove the proceedings into the High Court, 
or to enable the defendant to prosecute a cross action in any court 
of competent jurisdiction, and in default of any such application 
being made or action being brought the couit shall after the expira- 
tion of the time limited have jurisdiction to hcai and determine the 
whole matter in controversy to the same extent as if the parties 
had consented thereto. 

Application of 280 The rules of law contained m s 25 of the Judicature 
Act m” 0 Act. 1878 (l), as amended by s lOof the Judicata le \ct, 1875 (m), are 
• *25. applied to inferioi couits («) so far as the mutters to which they 

refer are cognisable by such couits 

Sub-Si* cr 2 — Proa dine uud Pmer to make Jiulet 

Procedure 281 The pioccdine in infeiioi couits of lccoid is genomlly 
and rule* similar to that which oxistod in the superior corn ts of common law 
before the passing of the Common Law Procedure Act, 1852 (o), 
with the exception that all actions aie to be commenced by writ of 
summons (a) In Borne cases, however, rules regulating practice 
and pioeodure have been made by the judges, and approved by the 
judges of thu superior courts In other cases Ordeis in Council 
have applied to particul.ii couits the provisions contained w the 
schodule to the Borough and Local Courts of Becord Act, 1872 ( b ), 
and the provisions of other Acts 
All the powois utidei which these Oiders were made (c) continued 
m force until 1888, when thev weie repealed, except tho power 
of the Act of 1872, with the condition that where any repealed enact- 
ment had been extended to a local court by Order in Council such 

baaed on a causa of notion arising wholly at WnUingfmd, the section would 
give the Salford lluudied Court jurisdiction, whatever tho amount of the 
oountcrc’uun 

E 3C A 37 Viet c 66 
\ 38 & 39 Vat c 77 

Judicatuio Act, 1S78 (36 & 37 Yiot e 6f»), s 91 See King v ffau kes worth 
<1879), 4 Q B D 371 See title CocwrY Coubib, Vol VIII, p 432 
fo) 15 A lb Viot a 76 

m) Municipal Corporations Act, 1882 (45 & 46 Viot c 50), & 181 
rtf 35 & 56 Viot c 86 The schedule to tho Act has been applied to the 
fouoviug courts -Lnatol Courts of Tolzey and Pio Poudre, Great Yarmouth 
Borough Court, Kingston upon-Hull Court of Becord , London Mayor’s Court, 
N or widh <5 uildhail Court , Poole Civil Court of Becord , Scarborough Court of 
Pleas , York Court of Becord See under those courts, post 
(.) Cotumfm Law Procedure Act, 1852 (15 & 10 Viet o 76), s 228, Common 
Law Procedure Act, 1854 (17 & 18 Viot. a 125), s 105, Summary Pro- 
cedure pn Bills of Exchange Act, 1855 (18 5b 19 Viet c. 67), s 9, Common 
Law Procedure Act, i860 (25 & 24 Viet ©. 126), a 44. 
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enactment should be construed as if it were contained in a local b*ct. L 
and personal Act relating to such court (d) A power was InGenerifc 
Substituted to apply by Order in Oouncil to any local eourt the '“™ 
provisions of the Judicature Acts and the Buies of the Supreme 
Court This last power has only been exeicised in the case of the 
Court of the Vice-Chancellor of the University of Oxford, and in 
that case only as to appeals (e). 

The procedure varied in different courts, but it was 
genorally based on either the old practice of the Oouit of King’s 
Bench or on that of the Court of Common Pleas, that is to say, 
by attachment of the goods or peisoti of the dofendant to answer 
the claim of the plaintiff But this procedure ceased m 1838, 
when arrest on mesne process was abolished (/) So that the pro- 
cedure m those couits foi which rulos have not been made since 
that date would not appeal to l>e very deteiinmaio Probably, 
however, the next step aftci the scrvico of the wnt of summons, if 
the defendant doos not enter an appeal ance, would bo to pioceed m 
the case of actions of debt 01 covenant by distiess on tho 
defendant's goods to compel an appeal ance (</), except m the case 
of those couits where judgment went in default of appoaiance. 

The object of compelling tho defendant to appear is that in his 
absence the plaintiffs complaint cannot bo houid (//) If appear- 
ance is entexed, the ensuing steps would be declaialion, plea, 
joinder of issue, and trial 

The judge of a borough civil court, if he is a barrister of five 
yoars’ standing, has powoi to make rules of procediuo to bo 
approved by the recorder, if he is not judge of the coml oi does not 
act as the judge’s deputy (t), and also by the Bulo Committee of the 
Supreme Court (A,) 

There is also powoi by Order in Council to make luloa ( l ) as to 
the appointment of deputy and assistant jndgori (m) 

Sub-Sect. S —Appeals. 

282 An appeal lies from all mfenoi courts of lecoid to a Aj.jmiif 
divisional court of the King s Bench Division on notice of 
motion (n) 


(d) Statute Law Be\imon and Civil Procedure Act, 1883 (46 & 47 Viot c 49), 
Bfl 3, 5 — 8 
(i e ) See p 187, post 

(/) Judgment* Act, 1838 (1 & 2 Viet c 110), s 1 Mesne process was tho 
wnt of c apuu issued after tho wnt or other process commencing the action It 
was so called because it came between the primary process and tlio final prcn 
to execute the judgment See Tidd, Practice, H)(h e<l , p 127, note (a) 
fy) Willtam v Bngoi (Lord) (1825), 3 B & 0 772 
(A) Ibtd at p 768 

It) Municipal Corporations Act, 1882 (45 & 46 Viet e 50), a 182 (l), (2) 

\k) Judicature Act, 1884 (47 & 46 Viet c 61), s 24 This appiovul had 
formerly to be given by throe judges of the Superior courts oi common law 
(2 & 3 Viet a 27, s 1), afterwords by three judges of the ITi^h Court 
(Miimicip&l Corporations Act, 1882 (45 <& 46 Viet & 50), s 182) 

U) Borough and Local Courts of Record Act, 1872 (35 & 36 Virt r 86), s 7< 
(») See p 135, post 

(n) DarUno y. tohutttmvertk, [1902] 1 K. B 721 Pnor to tins cose it was 
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All conditions precedent to the former right to bring error 
are slill conditions precedent to the nght to appeal, and the 
objection mast have been distinctly taken and brought to the 
attention of the judge before verdict The objection also mast 
be on a point which could have been the subject of a bill of 
exceptions ( o ). 

But it is unnecessary to draw up a bill of exceptions (p) before 
verdict, or to have the same sealed by the judge, 01 to comply with 
any other requirements m the natuie of procedure on which the 
right to bung erior depended 

Sob Sect 4 — Judges and Sittings, 

283 In very few of the charters granting these courts was there 
any provision made foi the judge being a professional lawyer But 
now where there is a lccorder of the borough he is to act as judge, 
except wheie tho com t is regulated by a local Act of raihament, 
or where at the time of the passing of the Municipal Coiporations 
Act, 1885(7), a barrister of ^ lve jeais' standing acted as judge or 
assessor of the court In those cases wheie there was m 1885 a 
judge who was a bairisler of five jeais 1 standing the appointment 
of the judge is by the corpoiution In othei cases the olhcer of the 
boiough designated by tho dun ter oi bj custom oi the couit is to be 
the judge, and power is given to the coiporation to appoint such 
oilicoi (0 

If an Older m Council (a) should be made enbnging the district 
of any mfeiior couit of lecord the judge of which is not a barrister, 
or a special pleader, or a solicitor who has practised as such for 
ten years, the persons m whom the appointment is vested must 
within tlnee months of the Older m Council, at a meeting called for 
the pin pose, appoint a judge qualified as afoiesaid, subject to His 


doubtful how far and m what manner appeals to the Iligh Court lav from those 
liifenoi cciuits of lecoid to whuh tho enactments as to appeals fxom county 
coiuts had not boon nppliod by Older in Council under s 15 of the Judicature 
Act, 1875 (J8 & 39 Viet c 77), and where there were neither any statute 
nor an} rules of the mlonor court regulating such appeals In 1888 a parlia- 
mentary paper (Parliamentary Paper, 1888(0 187), continued by Parliamentary 
Paper, 1888 (C 187 I )) repoited that in 6ome cosos it was unknown whether 
there was an appoal, and that in nthers thoie was none 

(o) Darhnv y Shuttleworth , [1002] 1 K R 721, at p 73J By the Inferior 
Courts Act, 1779 (19 Geo 8, c. 70), s 5, as amend'd the Imprisonment for 
Dob* Act, 1827 (7 A 8 Geo 4, c 71), s 6, euor or supersedeas in the case of a 
verdict under £20, m any wfenoi court of lecord, may only be brought if the 
defendant finds two sureties to assure the pxo*eoution of the appeal, and the 
payment of the debt and costs of the appellant if unsuccessful. 

Ip) By the Judicature Act, 1873 (36 & 37 Viet c 66b s 69, Sched XLIX , 
repealed by the Judicatme Act 1875 (38 & 39 Viet c 77), s 16, bills of exception 
and proceedings in eiror weie abolished so far as regards the High Court 
(q) 6 6k 6 Will 4, c 76 ' 

hr) Municipal Corporations Aot, 1882 (45 & 46 Viet c 50), ss 175, 176 In 
1894 the Recorder of Worcester had doubts as to the meaning of this enact- 
ment, and refused to hold the Court of Pleas of the borough A mandamus, 
however, was applied for, und a rule absolute made commanding him to hold 
the court (see 96 L T Jo 2t>7) 

($) Under the Small Debt* Act, 1845 (8 ft 9 Viet e 127), a. 9. 
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Majesty’s approval, and m default of such appointment His Majesty Rkct i. 
has power to appoint a duly qualified judge (a) la General, 

Every judge 01 assessor of a borough civil court other than the — 
mayor holds (b) his office dm mg good behaviour. 

284. The lecorder has power given to lnra to appoint a barrister Deputy 
of five yeais’ standing to act as deputy for him at tho present or 

next court or couits 

The Crown is empoweied (r) by Order in Council to make rules 
as to the appointment of deputy judges and assistant judges This 
power has been exercised by an Older in Council of 26tli .Tune, 

1873 (d), which lequues the appointment to be m wilting, specify* 
ing the reasons for, the extent of, and the duration of the appoint- 
ment, and that it shall be approied by the Lord Chancelloi 

The aulhoiily having the appointment of a recordoi has power 
to appoint a deputy if the reooidei is unable to do so (c) 

285. The Lord Ghana lloi is empower od to lemove any judge Removal of 
of an infoiior couifc of reooid for misbehaviour or incapacity (/). judge* 

286 The counts aie dnocted to bo held for tho trial of issues Sittings of 
of fact and of law four times nt least in each year, and with no court* 
gioatei interval than four months between two consecutive couits 

Subject to tins pi o vision, in cusob where the recordei is the 
judge, the couit is to bo held when the lecoider thinks fit 01 the 
Societal} of State for the JJorae Pepaitraent directs ( g ) 

SldSjcot 5— Junes 

287 All bui gCRses are, unless exempt or disqualified, qualified furies 
and liable to serve on juries foi tho ti nil of issues in the borough 
civil court The clcik of the peace and tho registrar of Hie borough 

civil couit are dnected to summon a sufficient numbei of persons 
qualified and liable if there is any cause to be » lod at the borough 
civil couit No person shall bo summoned to serve as a jiuor 
more than once a yeai (either at quarter sessions or m the civil 
court) until every person qualified and liablo has been summoned 
Non-attendance 01 wilful witlidiawal is ^punishable by fine at Lim 
discretion of the court (h) 

Sub Sect 6 —QJfurrs avd Fee* 

288 Corporations are under the obligation to appoint a rogisti ai officers and 
for the borough ciul court, who is to be either the town clerk or i ***** 
separate officer, and also other requisite officers (i) 

(a) Under the Small Debts Act, 1845 (8 & 9 Viet c 127), a s 

\b) Municipal Corporations Act, 1882 (45 & 46 Viet o 50), s 177 

Icj Borough and Local Courts of Record Act, 1872 (35 A J 6 Viet c 86) * 7 

(d) Statutory Rules and Orders Revised, Vol VI , Inferior Court, hn^lmd, 

P 6 

(e) Recorders, Stipendiary Magistrate*, and Cleiks of the Peace A<t 1906 
(6 Bdw 7, c 46) 

(/) Small Debts Act, 1845 (8 & 9 Viet o 127), s 10 
\g) Municipal Corporations Act, 18H2 (45 & 46 Viet c 50), s 1R0 
(A) Ibid , s 186 Am to jurors in the Cinque Ports, see s 218 ((>), which, 
however, only mentions quarter sessions See generally title Jiiih 
( i) Municipal Corporations Act, 1882 (45 & 40 Viet c 50), s 178 (1), (2) 
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The town council are empowered to fix fees subject to the 
approv.il of the Home Secretary. If fees are not so fixed, they are 
to be the same as those taken before 18S5 ( k ). 

Sub-Sect 7 — Removal of Cause* 

289 The removal of causes from inferior courts of record into 
the High Court is effected by writ of certiorari issued to the inferior 
court of record (/), directing the record to be removed into the High 
Court (m). Ceitioiari always lies except where taken away by 
statute (n) It appears, therefore, that any action in an inferior 
court can be lemoved into the King’s Bench Division at any stage 
before judgment (o) In addition to removal by cei tiorari, any 
pioceedings in an inferior court in which the defence or a counter* 
claim involves matter beyond the jurisdiction of that court may be 
transfer! ed to the High Court on an order of the High Court or a 
judge thereof, which may be made on the application of any party 
to the proceedings (p) Judgments of an inferior court may be 
removed into the High Court for the purpose of execution ( q ). 

Sect 2 — Court i of Pic Poudi e. 

290 Courts of pie poudre(r) are in many cases granted to 
boroughs in their charter These courts, which are courts of 
record, had jurisdiction to decide as to all manner of contracts, 
trespasses, covenants, and debts dono within the time of fairs or 
maikets and within then piecincts. The jurisdiction only extends 


(k) Municipal Corporations Act, 1882 (43 & 40 Viet c 50), 8 178 (3), (4) 

(l) There woie two modoB by which causes m the inferior courts could be 
removed into the superior couits at Westminster The first was by certiorari, 
and the second by a writ o I habeas corpus cum causa , which lay when the 
defendant had been attached by his person or arrested on mesne process, and 
was directed to the officer m whose custody he was to bring him up and 
surrender him to the nuushal of the King’s Bench or the warden of the King’s 
prison It also lay to his bail for the same purpose Since 1838, when mesne 
nrocess m infeiior couits was abolished by the Judgments Act, 1838 (1 & 2 
Viet c 110), this mode of remo\ il by habeas corpus cum causd is no longer m 
use (Ree Arch bold, Practice, 8th ed , p 1 152) 

(m) formerly into the Chancery or the King’s Bench (Fits. Nat Brev 245; 
see also Archbold, Practice, 8th ed , p 1156) 

S Ooodriyht d Sadler v Drmg (1823), 2 bow & Ry (K b ) 407 , Patterson d 
ridge y Kades (1824), 3 B ft C 530 “ A writ of certiorari is a matter 

of course *’ , Symonds v Vt meddle (1848), 2 Ex 533 As to certiorari generally, 
see title Crowu Practice 

y Seton (Inhabitants) (1797), 7 Term Hep 373 , Kemp y. Balne (1844), 
1 Dow ft L 885 


Ip) Judicature Act, 1873 (30 & 37 Viot c 66), b 90 See title Count? 
Courts, Vol VIII , p 434 

(e) Infeiior Courts Act 1779 (19 Geo 3, c 70), s 4, Judgments Act, 1838 
(1 JtSTrnt o 110), s 22, Borough and Local Courts of Record Act, 1872 
(35 ft 86 Viet c. 86), Sched 9, 12. And see titles Execution , Judgments 
and Orders 

(r) Piet poudre is usually derived from pes puhencatns (dusty foot) Dames 
Barrington, however, suggests that the true derivation is pied pulaerawe (eld 
French for ° pedlar ”) (Observations on Statutes, 3rd ed., p 382. See also 
Gneiat History of the English Constitution, Vol I,p 381, Carter, History of 
English Legal institutions, 1st ed , p 256). As to these courts see stat (1477-8) 
17 fidw 4, o 2* 
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to questions arising at the particular fair or maiket is question, ■«»,*», 
and not to those ausiog at any previous one If it appears Court* of, 
that the cause of action is not within the jurisdiction of tiw court Pie Poudra.' 
of pie poudre, the plaintiff is remitted foi his remedy to the ordinary 
courts. The law administered in the couits of pie poudre is the 
law merchant The court of pie poudre is only authonsed tout on 
a day for which the fair or market is granted by the clmitm , and not 
on any other day on which the fair or market mav actually bo held (*). 

The procedure in courts of pie poudre is simple — pleas are begun 
without a writ, and an answer has to he made within a day, in 
many cases within an hour Pleas may be adjourned fioni horn to 
hour and from day to day Judgment may be deferred to the time 
of anothoi fair or market (t) Courts of pie poudre aie almost 
obsolete, except in the case of Bnstol («). 

Sect. 8 — Cowt of the Clah of the Mm let* 

291. There was fonneily an officer of the King’s household cieik of the 
called the Cieik of tho Markets of the King’s Household, who MukoU ‘ 
had jurisdiction to mquue whethei weights and moasuios weio 
according to the King’s standard oi no («) The chaiteis of many 
boroughs contain a grant of a court of the Clerk of the Markets (/>). 

By such a giant the jurisdiction of the Clerk of the Markets of the 
King's Household is ousted, and tho corporation has jurisdiction to 
mquue of weights and measuies(c) m its couit of the clerk of the 
maikets. 

The Clerk of the Markets is entitled to a fee foi sealing weights 
and measutes, but not meiely for viewing thorn id) 

Secp. 4. — Corn ts oj the Staple 

292 Some boioughs possessed a court oi the staple (e), in which Courts of the 
justice was administered according to the la \ morchant by tho Bta P le 

(a) Y B 22 Edw 4, 33 (B) 

M Selden Society, Vol XXIII , p 2(5 44 Secundum naturam curio podifi 

pulveris ati percusum fieri debet dc hora in hornjn a die in die in et non ul tonne M 
P. B. O Coram Bege Bob, 802, in 87a This was on account of the nerd of 
expedition 4 1 propter personas qui celerom babere debent juaticiam, sicut aunt 
mereatoree quibus exnibetur lustieia popoudious” (Bract f 334) 

(u) Selden Society, Yol XXIII , p 2o 

(a; He is to this day called clerictu mercati hoaptin regia , for of ancient time 
there was a continual market kept at the court gate (4 Co Inst 273) 

(b) 44 Le clerke de market eet auciet officer, et cornet voire qua touts, weight? 

et measures soient accordant al estanderd le roy, que demur in leschequer a 
Wests, et ll tient court, et fait procos al vicount, et bailios de \illee de retorurx 
panels auant lui a oertame jour, per que ll inquirera de chones incidents a boh 
office 99 (Crompton on Courts, p. 220} 44 This officer hath a court wluch lie umy 

•fall keep, and Void plea therein of that which belongs to his office » bid it 
seems he can inflict no punishment, nor proceed further than to take the pit m fit- 
ment of the offenders, and then impose fine or amerciament upon them at < ‘hug 
to tho statutes ” (Sheppard, Office of the Clerk of the Market, pp 1 1 8, 1 1 W) 

a 4 Co Inst 274 

As to corporations having a grant of this franchise! see poet, under the 
name* of the several corporations 

<•} 114 The word staple, anciently written estaple, eommeth of the I 4 much word 
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major and constables of each staple A statute of Edward 111. (/) 
enacted that merchants coming to the staple should be ruled by the * 
law merchant as to all things touching the staple , pleas of land, 
however, were to be ti led by the common law A mayor of the 
staple and two constables were elected annually by the merchants 
aliens as well as denizens , and two aliens weie chosen by the mer- 
chant stiangeiB to try causes touching such moichantB ( g ) When 
an inquest (juiy) was had to try a cause it consisted wholly of aliens 
or denizens when both paities were aliens or denizens respectively, 
but half of aliens and half of denizens when one party was an alien 
and the other a denizen (li) The mayor and the constables were to 
be sworn in the Chancery to do lawfully that which pertain unto 
them (i) These courts aie now practically obsolete. 

Secp 5 — -Pm titular Couits {]) 

( 1 ) Abingdon 

293 Tlie Abingdon Court of Record Las jurisdiction m personal 
actions up to £10 (A.) It is directed to be held weekly There is 
a iceorder of Abingdon, who is consequently judge of the couit (1) 

The proceedings .ne as at common law under the old practice 
of the supenoi couits before 1852 The couit has been in abey- 
ance since 183C No rules of court or tables of fees are m 
existence 

Tliero is also a coui t of jn o poudro (ni)» which liad long been out of 
use in 1835, and a couit leet («) 

(n) Alston Moor 

294 The Lords of the Admiralty are loids of the manor of 
Alston Moor, m the county of Cumberland, and have theie a court 


( J ) Statute of the staple ^27 Edw 3 slut 2), repealed b\ btatuteLuw Revision 
Act, 1863 (26 A 27 \nfc o 12.3) This repeal does not “affect any principle 
or rule of law or equity, oi established juiisdiction, form or course of pleading, 
pi net ico or pioceduie, oi existing usigo, fianchiso, libeity, custom, privilege, 
resti lotion, exemption, office or appointment, notwithstanding that the same 
respectively may have been m any manner affirmed, rocoguised, or derived by, 
m or fiorn any enactment hereby repealed ” The staple of wools, leather, 
woolfols, and lead were directed to be held at Newcastle-upon-Tyne, York, 
Lincoln, Norwich, Westminster, Oanteibury Ohichestor, Winchester, Exeter, 
and Bmtol, and at Kaormerdyn m Wales (ibtd , c 1), “and because that 
mei chants may not ofton long tarry m one place foi levying ot their mer- 
chandises, we will and grant, that speedy right be done fiom day to day and from 
hate to hour” ( ibid , c 19) 

(g) Statute of the Staple (27 Edw 3, stat 2, cc 21, 24) 

(h) Ibut , o b 

ffl Ihid,c 23 

C h Wheie a boiough referred to m this section has a recorder it is so stated 

(S) This court is held under the authority of a charter of Queen Elizabeth 
(PatRol 7 Elm, Part II* (1565)) 

(J) Municipal Corporations Act, 1882 (45 & 46 Yict c 50), ss. 175, 176 See 
p 134, ante. 

Cm) Seep. 137, ante 

\n) This court is held under the authority of a charter of Philip and Mary 
(Pat Rol 3 & 4 Phil d Mir, Part VI (1557)) Appendix to Report of the 
Municipal Corporations Commissioners, 1835, Part L, pp. 3—6 Informatior 
kindly given by the town deik. See p 215, post* 
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, leet (o) and view of frankpledge with a court baron (p) and customary 
' court (q). He jurisdiction extends to debts and amerciaments up to 
£2, and to the assessment of damages done by the working of 
mines and minerals within the said manor The judge is a oerimed 
solicitor appointed by the Lords of the Admiralty, with a salary of 
£10 a year There is also an officer of tho court, with a salary 
of £5 a year (r) The latest plaints entertained m this court 
seem to have been in 1895 (*). 

(in.) Andover. 

295 The borough of Andevor, or Andover, has a corn t of record (a) 
with jurisdiction over all classes of actions where the amount m 
dispute does not exceed £40 The court has apparently been in 
abeyance since 1812 (5) The borough has a recorder, who is 
consequently judge of the court (r) The corporation has also a 
court leet (d). 

(it ) Arundel 

296 The incorporation of Arundel reslB on a j’udgment of the 
Queen’s Bench m the reign of Elizabeth (e) on an information of 
quo wananto, in which it was held that the inhabitants are entitled 
to hold a court every three weeks with a jurisdiction limited to 40s , 
and in that court to choose portreeves, constables, and sergeants- 
at-mace Appaiently there has been no action in this court since 
1798 (/). 

(▼ ) Banbury 

297 The Banbury Court of Becord ( g ) has jurisdiction over all 
classes of actions where the amount m dispute does not exceed £40. 
The pleadings are as at common law under the old practice The 
court was held befoiethe mayor or his deputy, assisted by the town 
clerk as assessor and registrar The court w s for a long time m 
abeyance, but was revived shortly before 1885, and the practice 
and machinery revised by Serjeant Talfourd, the thon deputy 
recorder The borough has a recorder, who is consequently the 
judge of the court 

A copy of regulations or “ Ordynances for the Courte and the 


(o) See p 215, poet 
(j>) See p 210, poet. 

(g) Seep 216, poet 

(r) Parliamentary Paper, 1687 [C 187], Ixxxii 16!) 

ft) Judicial Statistics for 1894, Parliamentary Papei, 1896 [0 6263], xcir 1. 
a) Thu court u held under the authority of a charter of Queen Elizabol h 
(Pat Bol 41 Eliz , Part XII , f. 23) 

(b) Appendix to Beport of the Municipal Corporations Oommusioners, 1835, 
Part II , pp 1081—1088 

(<) Municipal Corporations Act, 1882 (45 & 46 Viot o 50), ss. 176, 176 

(a) Seep 216, poet 

(«) 28 Elis , 22nd June, 1586 

i/)Appendix to Beport of the Municipal Corporations Commissioners, 1836, 
PartIL, p 669 

(f) «us court u held under the authority of a charter of George I (Pet Bed, 
4 Geo 1 (1718), Part YU., No 1), confirming charter 1 Mary, granted 26th 
January, 1664 

* HL.— IX. , l 
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Courts. 


Biot. K Offys’s of the Same,” dated 4 & 5 Phil & Mar , is in existence, as 
Faitlciilar is a printed set of rules and forms dated 1841 
Cents The borough has also a grant of courts of pie poudre (A) daring 
the fairs and maikets, but these courts have long been disused (t). 
There is also a court leet (7c) 

(vi ) Barmote Courts of Htgh Beale 

High Peak 298 . The Groat Barmote (1) Courts and the Small Barmote 
Barmote Courts of High Peak are ancient courts with jurisdiction relating 
Courtfc to mining rights and civil pleas in the Kmg’B Field or King's 
Fee(m) and other parts of the hundied of High Peak, in the 
county of Derby, where His Majesty is entitled to mineral duties 
These courts are now regulated by statute (n), and are courts of 
record (o) The judge is the steward, who is appointed by His 
Majesty under the seal of the Duchy of Lancaster, or Jus deputy 
The qualification for the office is eithei being a barnstor of five 
y eats’ standing, a special pleader of ten yeais’ standing, or a 
solicitor of seven yeais’ standing (p) 

The officers of the courts aie the head bai master and deputy 
barmasteis (q) Two Great Barmote Courts aie directed to bo 
held at Momnsh duung the yeai, but at presont only one is held, 
about Midsummer (? ), and Small Barmote Courts at places fixed by 
the stewurd as they may be requited (a) The business transacted 
m the Great Bnimote Court is the sweanng in of the grand jury, 
and bills of duoctions, cross bills etc lelatmg to mining lights (t) 
The jurisdiction of the Small Barmote Couits includes actions of 
title, trespass, and del>t(u) This junsdiction is not exclusive (»;). 

Causes may be removed by cn tioian on leasonable cause shown 
by affidavit, but not otherwise (w) 

The steward and giand juiy have power to make new lules and 
customs, with the approval of the Chancelloi of the Duchy of 
Lancaster, for the better regulation of the woiking and carrying on 


(h) Soep 13C ante 

(*) Appendix to Report of the Municipal Corporations Commissioners, 1835, 
Part I , pp 9—15, Information kindly given by the town clerk 
(it) See p 215, post 

(!) Barmote, i e. “baigh-mote ” Bargh=“ a mine wheieout of mctalls are 
digged " (\V Robertson (1693), Fhraseologia Gen era] is 207) The privileges 
of the miners in High Peak weie ascertained and confirmed at an inquisition 
hold' at Ashbourne 1287 A n 

(t») The Ring’s Field of High Peak includes the hbeities of Castleton, 
Brad well, HuckJow, 'Winster, Moniash, Taddmgton, and Upper Haddon 

(ft) High Peak Mining Customs and Mineral Courts Act, 1851 (14 A 15 
Tim. e 94) Sec also title Mikes, Minerals ahd Quarries. 


(») II id , b 15 
is) Ibid , ss 8, 4, 5, 15 
(g) Ibid., ss 9— 14. ' 

(?) Information kindly j 

(») High Peak Mining C 
e. 94), s. 8. 
ti Ibid., sl 7. 


iven by the Barm aster of the High Peak 

Lstoms and Mineral Courts Act, 1851 (14 A 15 Tick 
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of $he mines within the distriot, and for the guidance and protec- 
tion of the mines, and for regulating the praoboe and proceedings 
of the Great and Small Barmote Courts and of viows and other 
proceedings, and for the execution of any process of these oourts (x). 
New and additional rules and customs were made m 1859 under 
this power (y). 

The procedure as to grant of new trials, setting aside judgments, 
and stay of proceedings is similar to that of the High Court (*). 
The issue of subpoenas (which may be served in any part of 
England), execution, and other matters are regulated by statute (*). 

(vu ) Barmote Court* of Wirksworth and i If Liberties, 

299 These are similar courts to those of High Peak (a). They 
also are regulated by statute ( b ). The jurisdiction extends over the 
King's Field in the soke and wapentake of Wirksworth, and also 
over hve other libeities(<) The Crown has power to appoint a 
steward for the Wirksworth Barmote Courts (d), and the persons 
entitled to the first estate of fieehold in the mineral duties payable 
in the several liberties have power to appoint stewards for these 
liberties (e) The qualification of stewards ( f), provisions as to 
certiorari (g), jurisdiction of courts ( li ), procedure etc , are similar 
to those in the case of the Barmote Courts of High Peak The 
courts are couits of record (i) Buies and customs are scheduled to 
the Act regulating the court (A.) 

(tiu ) Barnstaple. 

300 The corporation of Barnstaple have a court of record (Z), 
which was directed to be held before the mayor, recorder, and aider- 
men, or any two of them, and has jurisdiction in personal actions to 
any amount The practice is similar to that < f the King’s Bench 
before the Common Law Procedure Act, 1852 (it) It is said that 
the only table of costs m existence is nearly thiee hundred years old. 


(ar) High Peak Mining Customs and Mineral Courts Art, 1851 (14 & 15 Viot 
c. 94), s 66 • 

(v) Statutory Rules and Orders Revised, Vol VI , Inferior Courts, England, 
p 63 

(z) High Peak Mining Customs and Mineral Oourts Aot, 1851 (14 A 15 
Viet c 94) 

(a) See p 140, ante 

( b ) Dorbvshne Mining Customs and Mineral Courts Act, 1852 (15 & 18 Viet, 
e clxui) 

M Ashford, Hartmgton, Peak Forest, and Tideswell , (2) Onch, 
ey Middleton and Eyam , (4) Youlgrave , and (5) Litton 
(d) Derbyshire Mining Customs and Mineral Courts Act, 1852 (15 A 16 Viet 
c cum), s 3 
(«) Ibid , ss 3, 4 
(/) Ibid 

(g) TM ,ss 38, 60 
(a) Thd. t t 18 
(*) Ibid, s 24 
(&) Ibid , Schedule. 

(2) Thu court is held under the authority of a charter of 8 James T (1610) 
(Pat RoL, 9 Jae 1, Part II , No 15) 

(m) 15 A 16 Viet c 76 
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bwoti lb No rales of the court Are known to be in existence (n) The borough 
Psittchlsr has a lecorder, who is consequently judge of the court (o). 

Marts. 

— (lx ) Banngitokt 

BMlngitoke, 301 The Basingstoke Court of Record has jurisdiction in personal 
actions up to £10 (p) The couit is directed to be held weekly 
before the mayor, chief steward, and aldermen It has been m 
abeyance for a very long penod 

There is also a court of ancient demesne for the levying of 
fines and recoveries of landB of ancient demesne within the manor 
of Basingstoke ( 9 ) and a court leet (» ), having jurisdiction over 
nineteen tithwgs, which is held twice a year before the town clerk 
as stewaid of the leet («) 

The charters also grant to the corporation a court of pie poudre (t), 
which, however, has not been held for many years. 

(x ) Bath 

Path 302 The Bath Court of Recoid (u) has junsdiction in personal 

actions to any amount within the city and its suburbs, liberties, 
and precincts, including Bath wick ( x ) The procedure is the 

same as that of the old supenor courts before 1852 There is 
a recorder, who is consequently judge of the court The last trial 
held m this court was in 1821 

Thero is a court leet (?/) held befoie the town clerk as steward of 
the manor (z). 

(xi ) Beaumnns 

Beaumaris 303 The Beaumaris Court of Record (a) has junsdiction over 
personal actions up to or exceeding 40s The court is directed to 
be held weekly every Thursday before the mayor or bailiffs. It 
has been in abeyance since 1779 


(n) Appendix to Report of the Municipal Corporations Commissioners, 1835, 
Part I, p 427 

( 0 ) Muinoipal Corporations Act, 1882 (43 & 46 Yict 0 50), ss 175, 176 

( p) This court is hold under the authority of charters of James L and Charles I 
(Onsnnalia Rol f 20 Jao 1, Port I v Rot 61, granted 1st July, 1622, and 
Fat. Rol , 17 Oar 1, Part VI , No 11, granted 20th August, 1621) The charters 
only differ in the title of the corporation 

(q) See title Real Pboferty and Chattels Real, and Fines and Recoveries 
Act. 18.1J (3 & 4 Will 4, c 74), s 6 

(r) See p 215, post 

(«) Appendix to Report of the Municipal Corporations Oomimssionen, 1835, 
JJart II, pp 1101, 1102 The court leet dates oack at least to 1J90 (Baigent 
And Millard, History of Basingstoke, pp 173, 247) Information kindly given 
fay the town olerk. 

J f) See p 136, ante 

i») This court is hold under the authority of a charter of George HL (Pat 
U 34 Geo 3 (1790), Part VI , No Id), granted 12th February, 1794 
jfo) Under a charter of 32 Ehz (Pat Rol , f 7) the jurisdiction did 
mow include Bathwiok,~ but in 1769 the jurisdiction was extended over that 
* * 41 ^statute (9 Geo 3, o. 95). This statute is confirmed by the of 


fy) See p* 315, po*U 

(*) Appen dix to Report of the Municipal Corporations Commissioners, 1835, 
Part XL, pp. 1111—1117 

M Thi* oourt is held under the authority of a charter of Elisabeth (Pat Sol* 
4 EH*., Part VII., p. 89) 
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A court leet (6), to be held twioe a year, was granted by the 
charter, and there is a court of pie poudre (c). 

(xu ) Beedu. 

304 . The corporation of Beccles have a court of record, entitled 
the Beccles Fen Court (d), which has jurisdiction m actions which 
concern the fen or the ordinances and statutes relating to it. The 
court is directed to be held weekly every Tuesday befoio the portieeve 
(now mayor), surveyors, and common clerk (e) The court has been 
m abeyance since 1741 The procedure is regulated by the laws 
and ordinances of the town (/) 

(xni ) Btdfotd 

305 The Bedford Couit of Pleas (q) has juiisdiction m real and 
personal actions to any amount, except where either the corporation 
or the Grown is a party The court has been m abeyance since 1789 
The procedure appears to be unknown There is a recorder of the 
borough, who is consequently judge of the court (ft). There is also 
a court leet (t). 

(xiv ) Berwtck-upon- Tweed. 

306 The Couit of Pleas of Berwick-upon-Tweed (k) has jurisdic- 
tion ovei all actions, real, personal, and mixed, to any amount The 
court is directed to be held every second week The procedure is 
by attachment of goods or by seiviceable process (l) There is a 
recorder of the borough, who is consequently judge of the court (w'J 

The corporation also has a court leet (n), held twice a ycai (o). 

(xv) Bevei ley 

307 The Beveiley Court of record (p) has juiisdiction m actions 
personal and mixed to any amount The court is directed to be 

( b ) Seo p 215, post 

(c) Appendix to Report of the Municipal Corporations Comraisaioneis, 1835, 
Partly , pp 2581 — 2587 Seep 13G, ante 

(d) This court is held under too authority of a charter of Jamos I 

(«j) Appendix to Report of the Municipal Corporations Commission oi 8, 1835, 
Partly, pp 2129 — 2138 

( f) “ A Collection of divers Publio Lawes, Oidinances, and Constitutions etc., 9 * 
confirmed 28th September, 1615 

(g) This court is held under the authonty of a charter of Charles II (Pat RoL 
16 Car 2, Part L, No 3) 

(h) Municipal Corporations Act, 1882 (45 & 46 Viet o. 50), ss 175, 176 

(i) Appendix to Report of the Municipal Corporations Oomimssionois, 18*5, 
Part I Y , pp 2103 — 2116 There is a regular record of the proceedings of the 
court from 1626 to 1789 Information kindly given by the town oleik See 
p 215, post 

(k) This court is held under the authority of a charter of James 1 , 2 Jut 1, 
Port XVI The court was originally granted by a charter of 30 Edw 1 

(J) A table of costs is given m the Appendix to the Report of the Municipal 
Corporations Commissioners, 1835, Part IIL, p 1446. 

(m) Municipal Corporations Act, 1682 (45 & 46 Viet, c 50), ss. 175, 176 

(a) See p 215, post 

(o) Appendix to Beport of the Municipal Corporations Oommissioneis, IS* 5, 
Part Hi, pp. 1435-^1445 

(p) This court is stated to be held under the authority of a charter of James 
1L, which is not on the Patent Boll The charters of James 11 are m many 
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Courts. 


Scot 5 

Particular 

Courts. 


Bewdley. 


Bideford 
Civil Court 


Birmingham 


held weekly before the mayor, recorder, and aldermen, or any three 
of them, of whom the mayor or recorder is to be one. The 
procediue is by way of serviceable process A table of fees is m 
existence (?) The court fell into abeyance about 1846, after the 
establishment of the present system of county courts (r). 

The corporation also has a court leet (s), granted by a charter 
of Elizabeth ( t ). 

(xvi ) Bewdley 

308 The Bewdley Court of Record (it) has jurisdiction in 
actions, mixed and personal, up to £100 It is directed to be 
held fortnightly before the mayor or hiB deputy, but has been 
in abeyance since about 1817 

The corporation has also a court leet (n), held twice a year, 
which also has fallen into desuetude (b). 

(xvn ) Jhdefvrd 

309 The Civil Couit or Couit of Record of Bideford (c) has 
junsdiction over real and personal actions to any amount It is 
dnected by the chatter to be held every thieo weeks, or at such 
other times as shall seem expedient. There is a recorder of the 
borough, and consequently he is the judge of the court (d). The 
practice is that of the former Couit of Common Pleas at Westminster 
bofoie 1852 Tho couit is still held four tunes a year, but no 
process has been issued for many ycais(e) 

(xvm ) Bumwgham 

310 The Boiough Couit of Bnmingliara (f) had jmisdiction 
confeiieil on it in poisonal actions up to £20, and in actions of 


casos of doubtful vnlulitv, but wifh 1 expect to courts they are usually identical 
with I he pn u ding elm tors, i e , in tho nso of Beverley, Pat Rol , 4 Car 1, 
Part III, No 51 , Pat Rol 15 Car 2, Pait XVI, No 3 Each of these 
charters confiimed tho charter of 15 Eliz , which granted the couit to the 
corporation 

lq) Printed m Poulson, Beverlac, p 419 

fr) Information kindly given by the town clerk 

(s) Appendix to Repoit of the Municipal Corporations Commissioners, 1835, 
Put III , pp 1453 — 14<>0 See p 215, post 

(0 Sne Beverley Town Documents SSelden Society, p xxvvn 

[it) This charter is held undei the authority of a charter of James I (Pat. 
Rol , 3 Jac 1, Part XTV ) This patent was surreudeied to James II and a 
new charter gianiod, which surrender and grant was held to be invalid, 
and the chaitcr of James L was confirmed by a choiter of 7 Ann 

(a) See p 21*>, post 

(b) Appendix to Report of the Municipal Corporations Commissioners. 1835. 
Part in , pp 1771-1773 

(c) Hus court is held under the authonty of a charter of James I (Pat BoL 4 
16 Jao 1), granted 20th Deoember, 1618 

(d) Municipal Corporations Act, 1882 (45 & 46 Viot a 60), ss 175, 176. See 
p 134, ante 

(0 Appendix to Report of the Municipal Corporations Commissioners, 1835, 
Part I ,pp. 435—440 Information kindly given by the town clerk 

(/ ) This court was granted to the corporation by a charter of Queen Victoria 
(Pat Rol , 2 Vmt , Part XIV , No 7), granted 31st October, 1838 N 3— This 
is the latest instance of the grant of a local court of record by charter. 
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ejectment between landlord and tenant where the rent does not 
exceed £20 and no fine is reseived. This jurisdiction is now 
excluded in all oases m which the county court has jurisdic- 
tion (g). There is a recorder of Birmingham, who is consequently 
judge of the court ( h ). The oouit has not been held for many 
years. 

(xix) Bland ford Forum 

311 The Blandford Forum Court of Recoid (t) has juiiBdiction Blandftnd 
m personal actions up to £10 The couit is dnocted to he Fonun * 
held every three weeks before the mayor or his deputy or the town 
clerk (j) The court has been in abeyance since the end of the 
eighteenth century, and no recoids aie known to be in existence 

The corporation has also a couit leet (k), undci a grant of the 
manor by James I of even date with the chatter (/). 

(xx ) Ihdtnin 

312. The Bodmin Couit of Record (hi) has jurisdiction in all Bodmin, 
personal actions not exceeding £100 It is dnocted to be held on 
Monday m each week before the mayor or common cleik or town 
clerk It has also jurisdiction in actions as to land within the 
borough Theie aie no rules of couit or tables of fees in exiBtonce. 

This court has not been held for oxer ono hundred years 

There is also a court of pie poudie («) , but it has been in 
abeyance fiom before 1835 (o) 

(xxi ) Boston 

313 The Boston Couit of Pleas ( p ) has jurisdiction in all Boston Oonrt 
actions, real, mixed, and personal, to any amount The court is °* Plea8# 
directed to be held twice a week before the mayor, four aldeimen 
justices of the peace (two of the quorum;, the recoidor, and 
town clerk 

The process of the court is as in the old superior courts of 
common law before 1852 The court appeals to have been in 
abeyance for many years 


Parttsiilw 

Courts. 


(a) By Order in Council dated 29th Docomber, 1853 (Statutory Buies and 
Oraers Be vised, Vol VI , Infonor Court, England, p 6) 

(h) Municipal Corporations Act, 1882 (45 & 46 Viet c 501 ss 175, 176 See 
p 134, ante 

(i) This court is held under the authority of a charter of James I. (Pat Bol , 
3 Jao 1, Part VII , f 12), granted 15th November, 1605 


3 Jao 1, Part VII , f 12), granted 15th November, 1605 
(,;) Formerly before the bailiff, or the steward or recorder, or his deputy, the 
town olerk. 

Ik) See p 215, p oaf 

(Z) Appendix to Beport of the Municipal Corporations Commissioners, 1835, 
Put XL, pp 1133, 1134 

(m) Thu court is held under the authority of a charter of George Til (Pat. 
Bol, 38 Geo 3, Part IX, No 6) 


Bol, 38 


This court is granted by the charter of George III ; see p 136, ante 
Appendix to fteport of the Municipal Corporations Commissioneis, 1835, 


> TO 443 445 

This oonrt is held under the authority of a charter of Henry VilL (Pat. 


87 Hen. 8, Part IV.). 
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The corporation has also a court of pie poudre (q) and a grant of a 
comt of the Clerk of the Maiket (r). 

The charter of Henry VIII grants a court leet («) to the corpora- 
tion, with jurisdiction over the manorB of Boose Hall, Hussey 
Hall, and Hall Garth, within the borough (t). 

(xxu ) Brecon 

314. The Brecon Court of Record (n) has jurisdiction in all 
actions, real, mixed, and personal, to any amount. The court is 
directed to be held twice a week before the mayor, aldermen, and 
town clerk, or any two of them 

The process of the court is by summons and attachment of 
goods If the defendant does not appear, judgment goes by 
default , if he appears, the steps in the action aie declaration and 
bill of paiticulars, a plea is demanded at the next court and issue 
joined, and a juiy is summoned for the court next following (x) 
The couit has been in abeyance for many years. 

The coiporation also has a court leet (a). 

(xxiu ) Bi idy north. 

315 The Bridgnoith Court of Record (b) has jurisdiction in 
all actions, real, mixed, and personal, to any amount The borough 
has a lecorder, who is consequently judge of the court (r) The 
practice is as m the old Court of King’s Bench before 1852 (d). 

(xxiv ) Bridgwater 

316 The Bridgwater Civil Court or Court of Record (e) has 
jurisdiction m personal actions to any amount The court is 
dncctod to ho held eveiy week The borough has a lecorder, 
who is consequently judge of the court The piactico of the 
court is similiu to that of the old Court of Common Pleas before 
1852 (/), and uilea were made m 1827 and 1882 m conformity 
with those of the Court of Common Pleas ( 7 ) 


y) See p 13(>, ante 


(r) See p 137, ante 
(«) Seep 215, post 

(t) A oharter of Queen Elizabeth (1572-3) granted a court of Admiralty to 
this corporation (see p 105, ante) Appendix to Report of the Municipal 
Corporations Commissioners, 1835, Part Iv , pp. 2151—2156 
(») Trus court is held undor the authority of a charter of Philip and Mary 
(Pat «ol , 2 & 3 Phil & Mar , Part 1IL, granted 3rd May, 1556) 

(r) Information as to the costs will be found in the Appendix to the Report 
of the Municipal Corporations Commissioners, 1835, Part I , p 180 
(a) Appendix to Report of the Municipal Corporations Commissioners, 1835, 
Part I*, pp 177—181 , see p 215, post 

E Xhis court is held under the authority of a charter of Henry VI. (1425). 
Municipal Corporations Act, 1882 (45 & 46 Viot c. 50), ss 175, 176 
Appendix to Report of the Municipal Corporations Commissioners, 1835. 
Part HI, p 1781 

{e) This court » held under the authority of a oharter of Charles Q, (Pat 
Rol, 3501 Burt VL, No 6). X 

(/) Information as to the fees of the oourt is given in the Appendix to the 
Report of {he Municipal Corporations Commusxoners, 1835, Part 1 , n. 464. 

&) Aft, ML. ft **.«* 
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(zxr.) DndporU twr.fc. 

317. The Bridport Court of Record (A) has jurisdiction in all 

personal actions up to £20. The court is directed to be held WUB * 
once in three weeks before the mayor (t). Bridport, 

The process is by seiviceablo process, and the subsequent 
proceedings ore as those in the superior courts of common law 
before 1852 

The court has been in abeyance since 1787 No rules or tables of 
fees are in existence. 

The corporation has a court leet (j), held before the mayor, the 
town clerk acting as clerk of the court (1). 

( zxti ) Brutal 

318. The Tolzey Court of Bristol ( l ) has jurisdiction m all Bristol 
mixed and personal actions to any amount The court also Toltey Court, 
possesses the power of foreign attachment. At the time of the 

passing of the Municipal Corporations Act, 1835 (in), a barrister 
of five years’ standing was judge of the court, and consequently 
the recorder is not necessarily the judge At the present time, 
however, the recorder of Bristol is the judge of the court (n) 

The corporation has also a court of pio poudre (o), which is held Oourt of 
during fourteen days annually The holding of the Court of Tolzey P ic P oudre * 
is suspended duung the holding of the Court of Pio Poudre, which 
court is hold as a continuation of the Court of Tolzey 

In 1871 an Older m Council was made applying ceitmn provisions .rooeduzo. 
of the Common Law Procedure Acts, 1852 ( p), 1854 (q), and 1860 (r), 
and of the Summaiy Procedure on Bills of Exchange Act, 1855 («), 
to the Bristol Courts of Tolzey and Pie Poudie (/) In 1873 another 


(A) This court is hold under the authority of a oh.'rt* i of Churl os II (Pat 
Boil , 18 Oar 12, Part V , No 10), granted 15th August, 1<> 6, confirming a charter 
of 17 Jac 1 (gi anted 2nd November, 1619), and lnucsuig the jurisdiction 
of the court fro.n £10 to £20 

(t) Formerly befoie the bailiffs (of whom there woro two) and the doputy 
recorder, or any two of them 
(J) See p 215, post 

(e) Appendix to Bepoit of tho Municipal Corporations Commissioner)/, 1836, 
Fart II , pp 1139 — 1143 Inhumation kindly given by the town clerk 
(l) This court, which is held under the authority of a charter of Queon Anne 
(P»t Bol , 9 Ann ,PartV, No 11), granted 24th July, 1710, was originally that 
of the bailiffs of the hundred When Bristol beoame a royal residence this 
court became united with that of the Lord Steward of the Household lhchord 


II by a charter of the nineteenth year of his reign granted that tho Steward, 
Marshal, and Clerk of the Market of the King's Household should not sit or 
exeroise their office withm the town As to securing attendance of defendant, 
see Be Price, hx parte Bear (1881), 17 Ch. D 74, C. A 
(m) 6 & 6 WilL 4, e 76 

(«) It must be noted that the three Orders in Council mentioned later direct 
that tho powers of the court or a judge are to be exercised by the recorder of 
Bristol or his duly appointed deputy Parliamentary Paper, 1888 (0 187), lxxxu. 
169, states that the recorder is tx-offiao judge of tho oourt 
(o) See p 136, ante 
p) 13 & 16 Yict c. 76. 

' 17 & 18 Viet c 125 


28 & 24 Viet o 126. 

16 & 19 Viet c. 67 

, Order in Council of 16th May, 1871 (Statutory Rules and Oidcrs Be vised, 
. VL, Inferior Court, England, p. 9). 
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shot. 5. Order in Council (a) was made extending the whole of the provisions 
Particular of the schedule to the Borough and Local Courts of Record Act, 
Courts 1872 (b), to these courts In 1878, however, ruleB were made by the 
then judge and confirmed by three judges of the High Court (c). 
These rules extended, with certain exceptions, all the provisions of 
the Judicature Acts, 1878 (d) and 1875 (e), and all rules made or 
which thereafter should be made thereunder, to the Bristol Courts 
of Tolzey and Pie Poudre. The effect of this appears to be to leave 
m force only that part of the Order in Council of 1871 which applied 
to these couits certain sections of the Common Law Procedure Act, 
1852, relatiug to actions of ejectment (/) 

In 1883 another Order in Council was made (g) applying to 
these courts certain provisions of an Act of William IV (h) and 
of the Common Law Procedure Act, 1860 (i), relating to inter- 
pleader The Rules of the Supreme Court, however, appear to 
supeisode these provisions except the provision in the Act of 1860 
as to the finality of judgments (/c) 

officers The officers of the court are the legistrar and two sergeants-at- 

mace appointed by the corporation ThiB court is still held (l) 

Bnstol 319 A chartei of Edward III (m) confirmed to the corporation 

Mayor’s of Bristol a Mayor's Court, which is presumed to be analogous 

Court to tlio London Mayor’s Court (n) This court, after a contest for 

jurisdiction with the Tolzey Couit, fell into disuse about the 
seventeenth century 

staple Coart 320 Theie was also a couit of the Staple (o), which, hke the 
Mayor’s Court, was superseded by the Tolzey Court (p) 

Frankpledge. A charter of Edward III recognised that the burgesses of 
Bristol from time immemorial had enjoyed the view of frankpledge, 
and confirmed the privilege ( q ) 


(a) Order in Council of 26th J une, 1873 (Statutory Buies and Orders Sensed, 
Vol VI , Infeuor Court, England, p 11) 

(h) 36 & 36 Viot c 86 

(<) Statutory Buies and Orders Bevisod, Vol VI , Inferior Couit, England, p 14 
id) 36 & 37 Viot. c 66 
(e) 38 & 39 Viot o 77 

f f) 16 & 16 Viet o 76. That is to say, ss 209—214, 218-220 

(?) Statutory Buies and Orders Bevised, Vol VL, Inferior Court, England, p 13 

(h) 1 & 2 Will 4, c 58 

(i) 23 & 24 Viet o 126 

(k) “The judgment in any such action or issue as may be decided by the 
court or judge in any interpleader proceedings and the decision of file couit or 


judge in a summary manner shall be final and conclusive against the parties 
and all persons claiming by, from, or under them ” (t bid , s 17) 

(l) In 1905 there were 1,899 plaints issued, of which forty-nine came on for 
trial (Civil Judicial Statistics for 1903, Parliamentary Paper, 1907 [0 3477], 
p. 164) 

(m) 47 Edw 3, granted 8th August, 1373 

(n) See title Mayor's Court, London By charters of Henry VI (1446) and 
Edward IV (1461) a Court of Admiralty (see p 105, ante) was granted to the 
corporation of Bnstol, but in 1637 they resigned the exclusive power of 
Admiralty jurisdiction 

(o) Seep. 137, ante. 

Ip) Seep 147, ante 

If) Appendix to Report of the Municipal Corporations Commissioners, 1836, 
Part II., pp. 1151—1178. See p 215, post 
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(zxtu.) Buckingham 

881 The Three Weeks Court of Buckingham (r) has jurisdiction 
oyer all causes of action not exceeding £5 The court is directed 
to be held from three weeks to three weeks before the mayor, three 
burgesses, and the steward or his sufficient deputy The court has 
been m abeyance smce 1818 

The corporation has also a court leet (a), held befoie the 
mayor (t). 

(xxyui ) Bury St Edmund* 

322 The Bury St Edmunds Couit of Becoid («) hns jmis- 
diction over all actions, real, mixed, and peisonal, up to 1200 (?)• 
The court is directed to be held woekly, except in Christmas week. 
The boiough has a lecorder, who ib consequently judge of the 
couit (a) 

The process of the court is by summons, attachment, and 
distress, or by any other piocceding which is consistent with the 
common, Btatute, or customary law of the country The court has 
been m abeyance smce 1853 Buies and formB dated 1st Decombor, 
1841, and a table of fees dated January, 1839, are in existence (b) 

There was formeily a court called the Much Court, held before 
the steward of the hbeity, with juusdiction limited to 40s This 
court was apparently a court baron, and not of record, and its civil 
jurisdiction is therefore abolished (c) The corporation has also u 
court of pie poudre ( d ), and a court leet (<?) 

(xxix ) Cambridge Unuersity 

323 The University of Cambridge has a Chancellor’s Court ( f ), 
having jurisdiction over personal actions to any amount, as well 
as criminal jurisdiction ovei offences agaun ' the peace, mayhem 
and felony excepted, in which a master, schour, sizar, or common 
servant of the university should be one party, but, after long 
disputes with the corporation of Cambridge, the jurisdiction was 
excluded m all actions and criminal matters m which a person 


(r) This court is held under the authority of a charter of Queen Mary (Pat 
Bol , 1 Mary, Part III ) 

(«) See p 215, post 

(t) Appendix to Beport of the Municipal Corporations Commissioners, 1835, 
Parti, pp 27—29 

(u) This court is held under the authonty of a charter of James I , granted 
17th September, 1614 This chaitor is confirmed by Pat Bol , 20 Car 2, 
Part VIII , No 5 

x) Under the previous charter (Pat Bol , 6 Jac 1, Part XI , No, 14), granted 
J April, 1606, the jurisdiction only extended to £50 
a) Municipal Corporations Act, 1882 (45 & 46 Viet c 50), ss 175, 176 

! b) Information kindly given by the town clerk 
cj County Courts Act, 1867 (30 A 31 Viet c* 142), s 28 See p 215, post, 
a) See p 136, ante 

e) Appendix to Beport of the Municipal Corporations Commissioners, 1835, 
EartlV.pp 2171— J01 77, seep 215, port 
(/) Th(a court was granted by a charter of Queen Elizabeth, dated 26th 
April, 1651, printed in Dyer’s Privileges of the University of Cambridge, 
fol I , pp, 113—131. This was in confirmation of a grant of 7 Bic. II f 10th 
December. 
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Scot. 6. not a member o! the uuiversity is a paity (g ) Since then the 

Par ticular court has practically fallen into abeyance 
Courts The Chancellor, the Vice-Chancellor of the University, and the 
Commissary (h) are Dio judges of the court Causes are to be 
detii mined with as little delay as possible, and without the 
fonnalities of law 

There are two couits, one for persons who are not tn statu 
pupillan, the other for those who are tn statu puptllan In the 
foimer case the Chancellor or Vice-Chancelloi is the judge, m the 
latter the Chancellor, Vice-Chancellor, and the Commissary 

There is an appeal from the Commissary to the Chancellor or 
Vice-Chancellor, and from the Chancellor or Vice-Chancellor to 
the Senate This lattei appeal is heard by five judges elected 
singly by giace of the Senate (i) 

(xxx ) Cambridge 

Cambridge 324 The Cambridge Court of Fleas (j) has jurisdiction in all 

Court of actions, real, mixed, and personal, to any amount. The jurisdiction 
.ess. does not extend to members of the umveisity The court is 

directed to be held once in four weeks The borough has a 
lecordei, who ir consequently judge of the court (k) The pro- 
cedure is regulated by the Common Law Procedure Acts, 1852 (l) 
(with the exception of certain sections) and 1854 (7/t), and the rules 
made under them (n) The piovisions of the Summary Procedure 
on Hills of Exchange Act, 1855 (o), have also been extended to this 
conit {p) 

The officeis of the court aie the town clerk and sergeants-at-mace 
of the boiough {q). 

(xxxi) Canterbury 

Canterbury 325 The Mayor’s Court of Canterbury (r) has jurisdiction 

Mayor's m a n actions, real, mixed, and peisonal, to any amount The 

Courts * 


(</) Onmbndgo Awaid Act, 18oG (19 A 20 Vjct c xvii ), 8 18 

(/<) The Commissary is an oflicor appointed by the Chancellor by letters 
patent 

(t) statutes of the Umveisity of Cambridge, Statute A, approved by the 
Queen m Council 27th Februaiy, 1882, chap \iu Information kindly given 
by the i < gistrar 

(j) Tins court is held under the authonty of a charter of Charles I (Pat 
Rol, 7 Car 1, Pait XII , No 5) 

(A) Municipal Corporations Act, 1682 (45 & 46 Viet o 50), ss 175, 176. See 
p 154, ante. 

(1) 15 & 16 Viet c 76 

?m) 17 A 18 Yict c 125 

{«) Orders m Council of 30th Januaiv, 1854, and 28th February, 1855 
(Statutory Halos and Orders Revised, Vol VI , Inferior Court, England, 
PP IT, 18) 

(o) 18 A 19Viot c. 67, by Order in Council of 19th Ootober, 1855 libuL, 
P !*>). 

{p) Appendix to Report of the Municipal Corporations Commissioners, 1835, 
Pint iVjpp. 2185—2192. 

to) Parluoaentary Paper, 1886 (C 187), Ixxxn. 169 

(r) This oourt is held under the authority of a charter of 26 Henry VL (Rot. 
Cart., 27*39 Hen. 6, No, 23), granted 22nd August, 1448 , confirmed by Rot, 
Cart , 1 Edw. 4, Part I , No 8, granted 2nd August, 1461 
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recorder of Canterbury is judge of the court (*). In 18p5 nothing 
was known of the practice of the court. The last action tried 
appears to have been one of ejectment m 1792. 

Under a charter of Edward IV. the sheriff is to hold a county 
court monthly, but such courts are now piactically obsolete. 

Each of the wards of the city has a couit leet (0, to be held 
once a year (u) 

There was an ancient couit of the staple at Canterbuiy (i). 

(xxxu) Cardiff. 

326 The Caidiff Court of Record (y) has jurisdiction in all 
actions, real, mixed, and peisonal, to any amount (z) The couit 
is directed to be held weekly The recorder of Cardiff is judge of 
the court (a) 

The procedure is by writ of summons returnable at the next 
court after six days from service If the defendant does not appear 
and plead, judgment goes by default , if the defendant appears and 
pleads, the cause is then at issue, and trial is had at the next 
court (b). 

The corporation have also (c) a court of pie poudre (d). 

(xxxm) Carlisle 

327 The Mayor and Bailiff's Court of Carlisle (c) has juris- 
diction over personal actions to any amount There is a recordei 
of the city, who is judge of the court (/) The court should Bit 
weekly. T he procedure is by service of writ of summons followed 
by declaration and plea In actions under 40s the proceedings are 
summary without pleadings (g). The town clerk, as registrar, is the 
officer of the court (h). 


(*) Municipal Corporations Act, 1882 (45 & 46 Viet c 60), ss 175, 176, see 
p 134, ante 


Seep 215 , post 


Appendix to Report of the Municipal Corporations Commissioners, 1836, 
PartIL, pp 685—700 

(x) Statute of the Staple (27 Edw. 3, stat 2, o 19), see p 137, ante 

(y) Thu court is held under the authority of a charter of Queen Elizabeth, 

granted 12th June, 1600 

(*) 6 Jao 1, Pat Rol , Part XXVill , No 26, granted 18th July, 1608 

(a) Municipal Corporations Act, 1882 (45&46Yict e 60), es 176, 176, seo 
p 134, ante. 

(b) Appendix to Beport of the Municipal Corporations Commissioners, 1835, 
Part I , pp 187 — 191 

(r) Selaen Society, Vol XXITL, p 16 

(d) See p 136, ante 

(e) Hus court is held under the authority of a charter of Charles I (Pat. 
BoL, 13 Oar. 1, Part XXII , No 8), granted 21st July, 1637 

(/) Municipal Corporations Act, 1882 (46 A 46 Yiot, c. 60), as. 175, 176, see 
p. 134, ante 

(g) Appendix to Beport of the Municipal Corporations Commissioners, 1833, 
But m , pp. 1467—1476 As to costs, see tbuf., p. 1476 

(1) A number of ancient rules of this court are printed in “ The Mu ni ci pal 
Beoorda of Carlisle, "‘published by the Cumberland and Westmoreland Ante* 
and Archaeological Society. Information kindly given by the town 
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(xxxiv ) Carmarthen 

828 The Fortnight Court of Carmarthen ( 1 ) has jurisdiction in 
all actions, real, mixed, and personal, to any amount As appears 
from the name, the court is to be held on every Monday from 
fifteen days to fifteen days The recorder of Carmarthen is judge 
of the court 0). 

The procedure in actions for the recovery of debtB is by assumpsit, 
or concetnt solvere, and is similar to that in the superior courts before 
1852 The court has been in abeyance since 1846. No rules or 
tables of fees are known to be in existence 

The charter also granted a court of pie poudre (k) to be held 
before the recorder or town cleik at all fairs and markets, and a 
court of Admiralty 

There is a court Ieet(Z) or view of frankpledge, directed to be held 
before the mayor, recorder, and peeis(m) 

There was also a Court of the Staple at Carmaithen(n). 

(xxxv ) Chester. 

329 The Chester Court of Portmote (o) has juiiBdiction in all 
actions, real, mixed, and personal, to any amount There is a 
recordei of the city, who is consequently judge of this court and of 
the Courts of Pentice and Passage (p) The couit is directed to 
be held once a fortnight 

Under the Bame charter the Chester Court of Pentice (q) has 
junsdiction m personal actions to any amount The court should 
be held three times a week befoie the recoider. The Passage 
Court (i ) is a sort of branch of the Pentice Coui t, held at less frequent 
intervals, for the attendance of counsel It has been in abeyance 
Bince 1748 

The procedure m these couitB is that under the Common Law 
Procedure Acts, 1852 (*), 1854 (f), and 1860 («), the provisions of 


(«) This court is held under the authority of a charter of George HL (Pat 
Eol , 4 Geo 3, Port V , No 15), granted 27th July, 1764 

(/) Municipal Oorpoiations Act, 1682 (45 & 46 Yict c 60), ss 176, 176, see 
p 134, ante 

(k) See p 136, ante 

(l) See p 216, post 

(m) Appendix to Beport of the Municipal Oorpoiations Commissioners, 1836, 
Part I , pf> 203 — 211 As to costs, see ibid , p 211 Information kindly given by 
the town clerk 

to Statute of the Staple (27 Edw 3, stat 2, c 19) See p 137, ante 

(o) This court is held undei the authority of a charter of Henry VII , granted 

6th April, 1506 " Portmote ” or “ portmanmote ” is the court of a borough, a 

borough mote, see New English Dictionary, sub t ore 

(p) Municipal Corporations Act, 1882 (45 & 46 Viet o. 60), bs 175, 176, see 
p 184, ante 

(q) “ Pentice ”=“ penthouse”=“ appentitmm ” is a smaller building attached 
toe mam one, an annexe, tee New English Dictionary, nib wee “ The Pentioe 
at Oheetfer was an ancient building attached to St Peter’s Church, which was 
token down about 1806 ” (Holland, Chester Glossary, sub voce) 

(r) Sea, as to this name, p. 173, note (p), post, 

(.) 16*1# Viet o 76 

(f) W *18 Viet c 185 
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which Acts were extended to them in 1870 (a). There Are also rales too*'#* 
made by the recorder, and approved by three judges of file superior FtrtUfMl 
courts on the 17th May, 1870, with tables of solicitors* costs and Court* 
allowances to witnesses (b) 

A statutory provision (c) allows these courts to be held at the 
castle of Chester (d) 

The registrar must be a fit person not a member of the council (e). 

(xxxvl.) Chichester 

830 The Court o! Record of Chichester (/) has jurisdiction in Chichester, 
all actions, real, mixed, and personal, to any amount The court is 
directed to be held weekly The recorder of Chichester is judge 
of the court (g) The process is serviceable If the defendant does 
not appear and plead, judgment goes by default. At the trial any 
person may appear as advocate 

There is also a bailiff’s court of liberty, to be held every alternate Bailiffs 
week Nothing is known as to the business of this couit or the coutt * 
purpose for which it was intended 

The charter of Henry VII granted to the corpoiation a court 
of pie poudre (fe), and there is a court leet (i), held annually before 
the town clerk as steward (k) 

There was a Court of the Staple at Chichester (Z). 

(xxxvu ) Chipping Norton 

331 The Chipping Norton Court of Record (ro) has jurisdfc- Chipping 
tion in personal actions up to £4 The court is directed to be Norton# 
held weekly before the bailiffs or the town clerk or his deputy 
The pleadings are in writing The court has been m abeyance 
since about 1780 

The corporation has under the same charter a grant of a court 
of pie poudre (n), which has also long been in abeyance 


(а) By Order m Council dated 0th July, 1870 (Statutory Buies and Ordeis 
Revised, Vol VI , Inferior Court, England, p 20) 

(б) Statutory Rules and Orders Revised, Vol VI , Inferior Court, England, 

pp 21 — 43 . 

(c) Chester Courts Act, 1867 (30 & 31 Viet c 36) This provision has been 
repealed by the Statute Law Revision Act, 1878 (41 & 42 Yiot c 79). See, 
however, the terms of that Act 

(d) Appendix to Report of the Municipal Corporations Commissioners, 1833, 
Part IY , pp 2618—2625 Information kindly given by the town clerk 

(e) Parliamentary Paper, 1888 (C 187), Ixxjoi 169 

(/) Thu court u held under the authority of a charter of Henry VII This 
charter was surrendered m the first year of James II , and another granted »n 
similar terms as to courts, but the validity of this surrender and regrant is 
doubtful. 

(£) Municipal Corporations Act, 1882 (45 & 46 Viot c 60), ss. 176, 176 f^ee 
p 134, ante. 

(A) See p. 136, ante 

ft) See p 215, port . 

(&) Appendix to Report of the Municipal Corporations Commissioners, 1836. 
I*4rt II . pp 715—723 

fl) Statute of the Staple (27 Edw 8, stat 2, e 19) See p 137, ante 

(m) Thu court u held under the authority of a charter ox James I (Pat. RoL, 
4 Jac. 1, Part V , f 10). 

(«) See p 136, ante. 
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smt. ft. The charter gives power to hold a court leet to) twice a year, 
Particular which m 1885 was obsolete, having been superseded by the court 
Oouij ft. leet of the manor (p) 

(xxxvni ) Chipping Wycombe or High Wycombe 

Chipping 332 The Chipping Wycombe Court of Record (q) has jurisdic- 

Wyoombe. non in personal actions up to £40 The recorder of the borough 
is judge of the court (r) The court has been in abeyance since 
the end of the seventeenth century 
Under the same charter the corporation has a giant of a court 
leet (a) and view of frankpledge, to be held before the mayor, 
recorder, and such aldermen as have been mayors Incidental to 
this court is a Clerk of the Markets (t), who may hold a court for 
making presentments of false weights etc (a) 

The charter also granted a court of pie poudre ( b ). 

(xxxix ) Clitheroe 

OlithoM. 333. Under a prescriptive right (c) the borough court of Clitheroe 
has jurisdiction in personal actions to any amount The court is 
directed to be held every three weeks before the mayor, with the 
town clerk as assessor There is no recorder of Clitheroe ( d ). 
The process is serviceable, or, in cases where the debt exceeds 
40« , by attachment of goods on affidavit of the amount of the 
debt In the latter case a rulo may be obtained foi a venditioni 
exponas. If the defendant does not appear and put m bail, the goods > 
aie sold, and the plaintiff is paid the sworn amount of his debt (e). 
In 1887 it was stated that a barnster-at-law was judge of the court 
and a solicitor the registrar (/) The court has been in abeyance 
for about fifty years No rules or forms have been made subsequent 

to 1852 (g) 


See p 216, post 

(p) Appendix to Kcport of the Municipal Corpoiations Commissioners, lb 16, 
Part 1 , pp 33—35 A copy of the charge to the jury in the court leet and court 
baron will be found m Ballard’s Notes on the History of Chipping Noiton, 
p 36 Information kindly given by the town clerk 

(q) This court ib held under the authority of a charter of Charles II (Pat. 
Bol , 16 Car 2, Part IV , No 49) 

(r) Municipal Corporations Act, 1882 (45 & 46 Viot o 60), ss 175, 176 See 
p. 134, ante. 

See p 136, poet 
t) Seep. 137, ante 

a) Appendix to Beporfc of the Municipal Corporations Commissioners, 1836, 
Parti ,pp. 41 — 43 
(6) aee p. 136, ante 

(fl) Henry de Lacy the seoond, by an undated charter (temp Edw 1), granted 
the buxgeMa of Clitheroe the liberties and customs whicn the burgesses of 
Chester had, and also the pleas of the courts A charter of 34 Hen 8 contains 
an fagMtfRtM and confirmation of this oharter Attached to a translation of this 
charter the corporation has what is alleged to be a transcript of the privileges of 
ChestetJnciudrag a court to'be held before the mayor for pleas real and personal. 

(d) Tlsefft was a recorder of Clitheroe at the tune of the passing of the 
Municipal Corporations Act, 1882 (46 & 46 Viot. c 60) 

(*) As tooostb, Bee Appendix to Maport of the Municipal Corporations Com- 
missioners, 1896, Part ILL, p I486 
(/) Parliamentary Paper, 1888 (0 187), lxxxiL 169, 

(g) Information kindly given by the town clerk, 
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The corporation has also a court of pie poudre (h), and there is 
a court leet (t), held before the town clerk as steward (k). 

(*1) Colchester 


Saor.ft,- 

Partie&htf' 

Courts, 


384. The Colchester Law Hundred and Foreign Couth (Z) have Coiohwter 
jurisdiction in all actions, real, mixed, and personal, against free 
burgesses, and personal actions against foreigners to any amount, courts? 
There is a recorder of Colchester, who is judge of these courts (m). 

The procedure is regulated by the Common Law Procedure Acts, 

1852 (n) and 1854 (o), and the rules thereunder (p) The provisions 
of the Summary Procedure on Bills of Exchange Act, 1855 ( q ), were 
also extended to these courts (» ), which have, however, been m 
abeyance since 1878. The town clerk is registrar (*) 

The charter of Henry V also granted a court of Admiralty (a) to 
the corporation, and there waB a court of pie poudre (5). 


(xli ) Comjleton. 

335. The Congleton Court of Becord (c) has jurisdiction in Oongletoa. 
personal actions to any amount The court waB formerly held 
twice a year before the High Steward, who must be a person of 
“ rare and special eminence,” or the doputy steward of the borough. 

The pleadings are in writing The catchpoll executes process, 
which issues upon a common affidavit of debt The officers of the 
court are a catchpoll (d) and crier 
*The corporation has also a court of pie poudre (c), and a court 
leet (/) to be held by the High Steward or his deputy (p) 


h) See p 136, ante 
t) Seep 216 ,po>t 

k) Appendix to Report of the Municipal Corporation? Commissioners, 1836, 
Part III, pp 1481—1487 

(I) This court u held under the authority of a charter of George HI. 
(Pat Bol , 3 Geo 3, Part VH ), granted 0th September, 1763 This charter was 
a regrant consequent on default in the election of officers The oourt was 
originally granted by Henry V (Moiant, Essex, Vol L, pp 83 — 86) 

(to) Municipal Corporations Act, 1882 (46 & 46 Viet o 66), ss 176, 176. See 
p 134, ante 

(n) 15 & 16 Viet o. 76 

(o) .7 & 18 Viet c 125 

(p) Orders in Council of 25th November, 1663, and 28th Febiuary, 1865 
(Statutory Rules and Orders Revised, Vol VI , Infenor Oourt, England, pp 
43, 44) 

(q) 18 & 19 Viot c 67 

(rj Order in Council of 2nd Deoember, 1867 (Statutory Rules and Ordeis 
Revised, Vol VI , Infenor Court, England, p 44) 

(•) Civil Judicial Statistics, 1879, 

(a) See p 105, ante 

lb) Morant, Essex, p 86 See p 136, ante 

(e) This court » held under the autbonty of a charter of James L (Pat Hoi . 
22 Jao. 1, Part II , No 1) 

(d) A catchpoll (cacqwtiusschase-fowl) is equivalent to a sheriff’s officer. 
See New English Dictionary, VoL H , p. 167 
(«) Seep 136, ante. 

(/) Seep 215, post . 

iff) Appendix to Report of the Municipal Corporations Commissioners, 1835, 
Part IV, pp. 2649—2653, Parliamentary Paper, 1888 (0 187), lxxxu. 169. 
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(xlu ) Conway . 

336 The Court Baron of Conway (h) has jurisdiction in personal 
actions under £2 The court was held every three weeks before 
the bailiffs , it has been in abeyance for a long time (0 
There is also a court leet(k), formerly held before the recorder 
twice a year, together with a court baron (Z). 


(xlui ) Coventry 

Coventry 337 The Court of the Mayor and Bailiffs of Coventry (m) has 
jurisdiction m all actions, real, mixed, and peisonal, to any amount. 
The court is directed to be held every fortnight before the mayor 
and bailiffs The jurisdiction of the court extends over the whole 
of the former county of the city of Coventry, including besides the 
city the panshes of Foleshill, Exhall, Anstey, Stoke, Stmchall, the 
greater pail of Sowe, and a small part of Shilton 

The practice of the court is that of the Court of King’s Bench 
before 1852 The costs are regulated by an ancient table of fees 
The court has been in abeyance since 1824 A book of rules dated 
1585-9 is in existence 

The corporation as loids of the manoi have a court leet(n) 
annually. The town cleik piesides as deputy of the steward (o). 


(xliv ) Daitmouth 

Dartmouth 338 The Court of Recoid of Dartmouth (jp) has juiisdiction m 
all actions, real, mixed, and personal, up to any amount It has 
also jurisdiction upon the watei extending about a mile from the 
castle and as far ns the White Rock, a mile below Totnes The 
court is directed to be held weekly before the mayor and bailiffs 
There is no recorder of the borough (q) 

Theie are no wntten lules of practice The process is by 
summons and attachment No tual has boon held in this court 
since 1821 (r) 


(/*) This court ib held under the authority of a charter of Edward VI This 
chaiter is an xnspexvmus and confirmation of a charter of 1 Ren 8 V granted 
7th Mai oh 1510 

(f) Information, kindly given by the town clerk, states that the last record of 
business is m 1768 Mr Hogg’s report (see note (/), ivfra), however, states that 
ten casos weie entered m 1833 
ik) See p 216, post 

(l) Report upon certain Boroughs by T J Hogg, Parliamentary Paper, 
1837 8 (b86), p 13 

(m) This court is held under the authont\ of a charter of James I (Pat Rol , 
19 Jac 1, Part VI , No 16), confirming a charter of 18 Edw 3 (cl 2), granted 
20th January, 1345 The oourt, by the name of a portmote, was originally 
granted by Ranulph, Earl of Chester, in the reign of Henry II 

(ft) See p 215, post 

\o) Appendix to Report of the Municipal Corporations Commissioners, 1835, 
Part lit , pp 1795 — 1803 Information kindly given by the town dark 
( 0 ) This oourt is held under the authority of a charter of James I (Pat RoL, 
2 JaC. I, Part XU ), granted 3rd August, 1604 The oourt was first granted by 
a charter of $ Edw 3 (14th April, 1331) 

(?) There was a recorder of Dartmouth at the time of the passing of the 
Municipal Corporations Act, 1882 (45 & 46 Viot c 50) 

( r ) .Appendix to Report of the Miaaicapal Corporations Commissioners, 1835, 
Put L, pp 477— *479. 
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Fart XVII — Borough and Local Courts or Bbcord. 

(xlv ) Daventry. Bwot, C. 

389 The Daventry Court of Recoid (a) has jurisdiction in 
personal actions above 40a and below £100 (b) 

The corporation of Daventry, as successors of the prior and D » TBntI 7« 
convent of Daventry, have a court leet(c) and view of frankpledge 
under a grant of Edward II (d). 

(xlvi ) Dial 

340 The Deal Court of liocord (e) has jurisdiction in mixed and Deal, 

personal actions up to £100 The court is directed to be held 

weekly There is a recoidei of Deal, who is consequently judge 

of the court (/) 

Buies of piactice and a table of fees were m the possession of 
the corpoiation m 1885 The process is by way of attachment of 
goods to compel appearance No trial has beeu had since 1808 m 
this court (fl) 

The coipoiation under then cliaitcr have also a couit of pie 
poudre (h). 

(xlvu ) Denbigh 

341 The Denbigh Court of Pleas (t) has jurisdiction in personal Denbigh, 
actions to any amount The couit is directed to be held eveiy 
fortnight before the bailiffs 

The pioceduie is by wilt of summons and distiess m default of 
appeal ance Theie are no written pleadings except in actions 
on the case ( k ) The costs are as those in the foimei sheriffs’ 
county courts The couit lias long been in abeyance. 

The corporation has also a court of pie poudre ( l ). 

(xlvui ) l)ci by 

342 The Dei by Couit of Record (jw) has jurisdiction in all Derby* 
actions, real, mixed, and peisonal, up to any amount The court is 


(a) This court is held under the authority of a charter of Quoen Elizabeth 
(Pat Bol , 18 Eliz , Part VII , f 11) 

(b) Appendix to Beport of the Municipal Corporations Commissioners, 1835, 
Part ILL, pp 1843—1840 

(c) See p 215, post 

(a) Merowethei and Stephens, History of Boroughs, Vol II , p 597 

(e) This court is held under the authority of a ch&iter of William III. 
(Pat Bol , 11 Will 3, Part III , No 9), granted 13th October, 1099 

(/) Municipal Corporations Act, 1882 (45 & 46 Viet c 50), ss 175, 170 See 
p* 134, ante . 

{g) Appendix to Beport of the Municipal Corporations Commissioners, 1815, 
Part II , pp 931—935, 

(h) See p 136, ante 

(i) This court is held under the authority of a charter of Charlos II (Pat BaL, 
14 Car 2, Part VI , No 8), granted 14th May, 1662. 

(&) See title Action, Vol I , p 39 

(0 Appendix to Beport of the Municipal Corporations Commissioners, 1835, 
Part IV , pp 2661—2665 See p 136, ante 

(m) This court is held under the authority of a charter of 34 Charles IL t 
granted 5th September, 1682. 
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Courts. 


SWTj 

Particular 

Courts. 


Devirci 


Doncaster 


directed to be held every fortnight (n). The recoider of Derby 
is judge of the couit (o), which is still held (p) 

The Common Law Procedure Acts, 1852 ( 9 ) and 1854 (r), and 
tho 1 ules made under them, have been extended to this court (t), as 
has also been the Summary Procedure on Bills of Exchange Act, 
18*55 (t) Rules were made m 1861 by the then recorder, and con- 
famed by three judges of the supenor courts (a), directing the court 
to be held for trials foui times a yeai, and the registrar’s office to 
be open on every weekday, and making various regulations aB to 
pleadings etc , and fixing tables of solicitors’ costs and court fees. 
Rules under the DcbtoisAct, 1869 (b), weie also made 27th December, 
1869 (c) 

(xlix ) Dev ism. 

343 The Devizes Couit of Recoid (d) has jurisdiction m all 
actions, leal, mixed, and peisonal, up to the amount of £40. The 
court is directed to be held weekly There is a recorder of the 
borough, who is judge of the court (e) 

The procedure and forms of pleading are as in the superior 
couits of common law before 1852 There are no rules of court 
in existence The court has been in abeyance for a long period (/). 

(1 ) Limeade* 

344 The Doncaster Couit of Pleas (g) has jurisdiction in all 
actions, real, mixed, and personal, to any amount The court is 
directed to be held weekly. The lecordei of Doncaster is judge 
of tho court (/<) Theie is no table of costs in existence, but costs 


(h) Appendix to Ropoit of the Municipal Coiporations Commissioners, 1835, 
Part 111 pp 1849 — 1851 

(o) Municipal Corporations Act, 1882 (45 & 40 Yict o 50), ss 175, 176 See 
p 104, ante 

(j>) In 1905 there were 883 plaints issued only throe, however, of which came 
on ior trial (Civil Judicial Statistics for 1903 , Parliamentary Paper, 1907 
[C *1477], p 164) Nino hundiod and eight j -six wnts of summons were issued 
m 1907 Information kindly given by the town clerk 
(q) 16 & 16 Viot c 7b 
\r) 17 & 18 Viet c 125 

(a) Tty Older m Council of 23rd January, 1860 (Statutory Buies and Orders 
Be\is<d, 1904 Vol VJ , Inferior Court, England, p 45) 

(f) 18 & 19 Yiot c 67, by Order in Council of 2 Jrd January, 1860 (Statutory 
Buies and Orders Bevised, Yol VI , Inferior Court, England, p 46) 
fa) Statutory Buies and Orders Beyised, Yol VI , Inferior Court. England, 
pp 47—56 

(b) 32 & 33 Viot c 02 

(of Information kindly given by the town clerk 

(a) This court is held under the authority of a charter of Charles I (Pat Rol . 
10C*r 1, Part X , No. 2 ) * 

(e) Municipal Corporations Aot, 1882 (45 & 46 Yict a 50), ss 176, 177. See 
p 184 , ante 

( f) Appendix to Report of the Mumoipal Corporations Commissioners, 1835, 
PartlCpiX 1261—1266 

( 17 ) This court is held under the authority of a charter of Charles II. (Pat. BoL. 
1 C Car 2 , Part IX, No 4) 

( h ) Municipal Corporations Act, 1882 (45 A 46 Viot 0 00), as. 175, 176, See 
p 134, anti. 
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' were formerly allowed on the scale charged by a London agent Ban «. a 
to his country client The court has been in abeyance for many FavHoultt 
years Oourta. 

The chailer of Charles II also granted a couit of pie poudre (t), “““■ 

and the corporation has a court leet 0). 

(li ) Dorchester 

345 The Dorchester Court of Becord (/.) has jurisdiction in all Dorchester, 
actions, real, mixed, and personal, under the amount of £40 The 

court is directed to be held every throe weeks before the 
mayor, aldermen, and town clerk, or any two of them, of whom 
the mayor or town clerk must be one There is no recoider 
of Dorchester The procedme is as m the old superior courts of 
common law beforo 1852 No table of fees is in existence 

The corporation has also a court leet (/), hold annually befoie 
the mayor (m) 

(lu) Doitr 

346 The Couit of Becord of Dovei (n) has jurisdiction in Dover, 
all actions, leal, mixed, and personal, to any amount The 
court is dnected to be held on the days and times accustomed 
Theie is a recorder of Dovei, who is consequently judge of the 
court (o) 

In 1888 the practice of the court was not accurately known even 
by the officers of the court The charter gives power to draw 
defendants to plead by summonses, attachments, oi distresses (jj). 

The court has been in abeyance since about 1801 

The corporation has also the right to hold a hundred court (q). 

This court appears to have once been of great importance, and to 
have had junsdiction over all kinds of actions and offences It 
had fallen into entire disuse long before 1885 (r) 

The barons of the Cinque Ports (*) have n couit leet (t) in 
Dover. 


(t) See p 136, ante 

(j) Appendix to Report of the Municipal Corporations Commissioners, 1835, 
Part Ilf., pp 1493—1502 

( k ) This court is held under the authority of a chartoi of Charles I (Pat Rol , 
5 Car 1, Part X , No 1) 

(l) See p 215, post 

(m) Appendix to Report of the Municipal Corporations Commissioners, 1835, 
Partn.pp 1273-1277 

(n) This court is held under the authority of the charter of the Cinque Ports 
of Charles II , granted 23rd December, 1668, printed m Jeake, Charters of the 
Cinque Ports This charter oontains tnepextmus and confirmation of previous 
charters of 1 Eliz* (granted 8th March, 1 559) and 43 Elia (granted 26th January, 
1601). See Jeake, Charters of the Omqna Ports, pp 135—139* 

(o) Municipal Corporations Act, 1882 (45 A 46 Viot. o 60), es. 176, 176 See 
p. 134, ante 

Ip) Jeake, Charters of the Cinque Ports, p. 140. 

w) See p 214, post 

(rj Appendix to Eepprt of the Municipal Corporations Commissioners, 1836, 

ut IL, pn. 941 — 948 Information kindly given by the town clerk 

M Seep 127, ante. 

(t) Jeake, Charters of the Cmque Ports, p. 67. 
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Courts, 


s*jt. b 
Puttenlar 
Courts. 

Droitwioh, 


Evesham, 


Exeter, 


(lrn ) Drentmch . 

347 The Droitwich Court of Record (u) has jurisdiction in 
personal actions up to £10 The court is directed to be held 
weekly before the recorder or bailiffs and the town clerk or 
his deputy. The court has been in abeyance since 1835. The 
procedure and pleadings were as in the superior couits of common 
law before 1H52 No rules or tables of fees aie to be found (a) 
The corporation has also a court of pie poudre (b) and a court 
leet (c) 


(liv ) Evesham 

348 The Evesham Court of Becord (d) has jurisdiction in all 
actions, real, mixed, and personal, up to the amount of £100 The 
court is directed to be held weekly before the mayor, senior 
alderman (and recorder) The process is by writ of summons, 
and the pleadings as at common law before 1852 A table of fees 
was in existence m 1885 The court has been in abeyance for 
many years 

The chatter also authorises the corporation to hold a court leet 
and a court of pie poudre (?) 

(lv) Exeter 

349 The corporation of Exetor has a Couit of Bccoid (/) with 
jurisdiction in all actions, real, mixed, and peisonal, to any amount 
This court is to be held weekly It seems that when sitting on 
the Monday it was called the Mayor’s Court, or ciuia cu itatts, and 
when bitting by adjournment on other days of the week it was 
called the Provost Court (g) The lattoi title is the only one m use 
at present There is a recordei of Exeter, who is consequently 
judge of the court (h), which is still held (i) 

The piocedure is regulated by the Common Law Procedure Acts, 


(u) 22 Jac 1, Put Iiol , Part III , No 6 

(a) Appendix to Beport of the Municipal Corporations Commissioners, 1835, 
Port I , pp 47, 48 
(5) See p 180, ante 

(c) Information kindly given by the town deik See p 215, post. 

(el) 3 Jac 1, Pat Kol , Part XV , No 31, granted 3rd April, 1605 
(0 Appendix to Beport of tho Municipal Corporations Commissioners, 1835, 
Part I , pp 53 — 55 See p 136, ante 

( f ) Inis court is held under a charter of Edward II , granted 12th November, 
1320 This charter is confirmed by that of 3 Car 1, dated 17th December, 1627, 
which is the governing charter of the corporation and is printed at length in 
Oliver’s Bistory of Exeter, pp 289 — 304 Polls of the cur%a civitatts, however, 
are in existence dating back to the reign of Edward I , which shows that the 
'grant by Edward II. must have been a regrant of a franchise already possessed 
by the corporation 

(y) Oliver, History of Exeter, p 307 The Mumoipal Corporations Commis- 
sioners, 1835, reported that the Provost's Court and the Mayor’s Court were 


separata and distinct coui+s 


See 


(h) Municipal Corporations Aot, 1882 (45 & 46 Viot c 50), ss 175, 176. 
p 134, ante 

(t) Appendix to Beport of the Municipal Corporations Commissioners, 1835, 
Part I , pp 487—499 , Parliamentary Paper, 1887 (C 187), lxxxu 169 Ten 
plaints were issued in 1905, and one cause came on for trial (Chyil Judicial 
statistics for 1905, Parliamentary Paper, 1907 [0 3477], p 164) 



Part XVII.— Borough and Local Courts or Record. 

1852 (&), 1854 (l), and 1860 (to), the Summary Procedure on Bills of 
Exchange Act, 1855 (n), and the schedule to the Borough and Local 
Courts of Record Act, 1872 (o), with certain variations (p). 

The officers of the court are the registrar, deputy registrar, and 
sergeants-at-mace 

There was also an ancient Court of the Staple at Exeter (q). 

(lvi) Eye 

350 The Eye Court of Record (t) has jurisdiction in mixed 
and personal actions to any amount The court is directed to be 
held weekly before the bailiffs or one of them. The court has been 
practically in abeyance since about 1755, but there were isolated 
proceedings up to 1889 

There is also a court leet (s) held twice a year ( t ). A court of pie 
poudie (it) was granted to the corporation (a). 

(lvu ) Falmouth 

351 The Falmouth Court of Pleas of Record (5) has jurisdiction 
in personal actions up to £66 13s 4<f (100 marks) It is directed 
to be held once every foitmght befOie the mayor (reoorder) and 
aldermen, or any three of them, of whom the mayor or his deputy 
must be one There is no recorder pf Falmouth 

No rules of court are in existence The court has practically 
been in abeyance since 1783 In 1832 some summonses were 
issued, but no case came on foi trial (r) 

The jurisdiction of the court of the manor of Pemyn Forryn 
extended over Falmouth (d) 

(lvm ) Faversham 

352 The Portmote Court of Faversham (e) had jurisdiction in 
all actions, real, mixed, and personal, to any amount, but the court 


(fc) 15 & 16 Viet c 76 

(l) 17 & 18 Viet c 125 

(m) 23 & 24 Viet c 126 
(a) 18 & 10 Viet c 67 

(o) 35 & 36 Viet c 86 

(p) Certain provisions of the Common Law Procedure Acts, 1852, 1854, and 
1860, and of the Bills of Exchange Act, 1855, and the whole of tho schedule to 
the Borough and Local Courts of Record A^t, 1872, wore extended to this court 
bv Ordor in Oounoil of 12th May, 1874 (Statutory Rules and Orders Revised, 
vol VI , Inferior Court, England, p 66) 

(yj Statute of tho Staple (27 Edw 3, stat. 2, c 19) See p 137, ante 
(r) This oourt is held under the authority of a charter of William III (Pat 
Red , 9 Will 3, PartY, No 17) 

(«} Seep 215, post 

(t) Appendix to Report of the Municipal Corporations CommissionerH, 18*5, 
Part IY , pp 2229, 2230 Information kindly given by the town clerk 

(u) See p 133, ante 

(а) Selden Society, Yol XXHf , p xv Records of this court exist fin the 
period 1732—1813 Ibid , p xix 

(б) This court is held under the authority of a charter of Charles li (Pat 
BoL 13 Car 2, Part XX , No 8) 

(c; Appendix to Report of the Municipal Cmporations Commissioners, 1833, 
Part L, pp 501, 502. * 

(d) See under “ Penryn,” p 189, post 

(«) This court is held under the authority at a charter of Henry Yin* (Pat 


m 
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Baor.1. 

Paitkmlar 

Courts. 


Folkestone. 


Gloucester 
Tolsej Court. 


CoufcTS. 

has been in abeyance since about 1779 (/). Thete is now no recorder 
of Faversham (g). 

There is also trader the charter of Henry VHI a court of pie 
poudre ( h ), a court leet (») and view of frankpledge, and a court of 
the Cleik of the Market (/«), held annually before the mayor, to 
examine the weights and measures used withm the town, of which 
latter court the town clerk is clerk ( l ) 

(lix.) Folkestone 

353 The Folkestone Court of Record (m) has jurisdiction in all 
actions, real, mixed, and personal, to any amount The court is 
directed to be held every fifteen days There is a recorder of 
Folkestone, who is judge of the court (n) The couit is still formally 
held, but there is no lecord of any business being done since 
1833 ( 0 ) There is also a court leet(p) 

(lx) Gloucester 

354 The Gloucester Court of Recoid, or Tolzey Court (g), has 
jurisdiction m all actions, real, mixed, and peisonal, to any amount 
The recorder of Gloucester is judge of the court (r), which m 1883 
was stated to have long fallen into entire disuse 

The corporation had a court of pie poudre (a), and a court leet (b), 
which dates back as far as Henry VII at least (c) 


Rol , 37 Hon 8, Part XVI ), granted 27th January, 1546, confirmed by charter 
of 1 Edw 6, Pat Rol , Part IV The Cinque Ports charter of 20 Car 2, 
granted 23rd December, 1668, also grants this court of record to the corporation 
of Faversham See under “ Dover/ 1 p 159, ante 

(/) On the passing of an Art abolishing arrest on mesne process in infenor 
courts for sums under £10 (19 Goo 3, c 70) 

(</) There was a recorder of Faversham at the time of the passing of the 
Municipal Corporations Act, 1882 (45 & 46 Viet c 50) 

(A) See p 136, ante 

MSeep 215, post 

i k) See p 137, ante 

v) Appendix to Eepoit of the Municipal Corporations Commissioners, 1835, 
Pait II , pp 961 — 971 

( m ) This court is held under the authority of a charter of Charles U , granted 
to tho Cinque Ports 23rd December, 1668 (Jeako, Charters of the Cinque Poits, 
pp 135 — 139) 

(n) Municipal Corporations Aot, 1862 (45 & 46 Viet c 50), ss 175, 176 See 
p, 134, ante 

(*f) Appendix to Report of the Municipal Corporations Commissioners, 1835, 
Part II , pp 981, 982 Information kindly given by the town clerk 

(р) Bee p 215, pod 

(a) This court is held under the authority of a charter of Charles II (Pat 
BoY, 24 Cor 2, Part III , No 13) This charter co nfirms a grant of 
franchise by a charter 21 Eic 2 (1398) 

(t) Municipal Corporations Act 1882 (45 & 46 Viot. o 50), ss 175, 176. See 
p 164, ante 

(a) See p 136, ante 

(b) Appendix to Report of the Municipal Corporations Commissioners. 1885# 
Part I., pp. 59 — 62 

(с) Unlar a charter of 8 Car. L (1 627), confirmed by 24 Oar II. (note (e), supra) 
the sheriffs had cognisance of pleas in the Tolsey Court “ Rules and directions 
for the proceedings in the pleas of the Tolsey Court at the City of Gloucester" 
are set out at the end of a book of reoorde of the oral dated 1682, Fourteen 
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(In.) Godananchuter Bmt, | 

$65. The Godmanehester Court of Pleas (d) has jurisdiction in 
personal actions up to £2. The court is directed to be held before wwn *‘ 
the badiifo and assistants every three weeks. The procedure is as God. 
m the Court of King’s Bench before 1852. The cost of a summons ““««*** 
is sixpence. In 1835 a table of fees was in existence (e). 

The corporation has also a court leet (/). 

(lxu ) Grantham. 

356 The Grantham Court of Becord (q) has jurisdiction in Grantham, 
personal actions up to the amount of £40 The court is directed to 

be held weekly. There is a recorder of Grantham, who is con* 
sequently judge of the court(fc) The process is almost exactly 
similar to that of the Court of Common Pleas before 1852. 

The jurisdiction of the court extends over the soke of Grantham, 
including the parishes oi townships of Barkston, Belton, Braseby, 
Colstesworth, Woolsthorpe, Denton, Stoke Bochford, Easton, Great 
Gonerby, Harbaxton, Londonthorpe, Gieat Ponton, and Sappeiton. 

The court has been in abeyance for many yeais (i). 

(Ixm ) Qravuend 

357 The Gravesend Com t of Becord (fe) has jurisdiction in all Gravesend, 
actions, real, mixed, and personal, to any amount It is directed 

to be held every three weeks The recorder of Gravesend is 
judge of the court (Q. A table of fees was in existence in 1834 (in). 

(lxiv) Great Gnimby. 

358 The prescriptive Great Grimsby Mayor’s Court (n) lias a rut 
jurisdiction in all actions against freemen, real, mixed, and personal, Gnaub j, 
to any amount The Great Grimsby Foreign Court has similar 
jurisdiction m actions brought against residents who are not free- 
men. The courts are directed to be held weekly, and there is a 


books of the reoords of the Tolzey and Pie Pcnidre Courts fiom 1616 to 1728 
are in the possession of the corporation Information kindly given by the 
town dark 

(d) This court is held under the authority of a charter of Jamos II (Pat Bol , 
2 Jac 1, Part iVU ) 

(e) Appendix to Report of the Municipal Corporations Commissioners, 1833, 
Part 1Y , pp 2236 — 2237 

(/) Seep 216, post 

la) 7 Car 1, Pat Bol , Part VI , No 2 

(a) Municipal Corporations Act, 1882 (46 & 46 Viet o 60), ss 176, 176 See 
p. 134, ante 

(t) Appendix to Beport of the Municipal Corporations Commissioners, 18J6, 
PartIV, pp 2241—2244 

(£) This oourt is held under the authority of a charter of Charles I (Pat Rol , 
7 Car 1, Part XXXII, No 1) 

(Z) Municipal Corporations Act, 1882 (46 A 46 Viet a 60), ss 176, 176 Sea 
P 134, ante 

(m) Appendix to Beport of the Municipal Corporations Commissioners, 1836, 
Part IV., pp 2866 — 2887 

(a) This oourt is hold under the authority of a charter of James II (Pat. BoL, 
4 Jac. 2, Part IX, No 4). 
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Courts. 


iMT •• recorder of Great Grimsby, who is judge of the courts (o) The 
Puttctil&r pleadings are as m the superior courts of common law before 1862. 
Courts. The courts have been m abeyance for sixty years (p) 

The corporation has also a court leet (g), to be held before the 
mayor twice a year (r). 


(lxv) Great Yarmouth 

Great 359 The boiough court of Great Yarmouth ( 9 ) has jurisdiction 

Yarmouth m all actions, re.il, personal, and mixed, to any amount The court 
is directed to bo held weekly There is a recoider of Groat Yar- 
mouth, who is the judge of the court ( t ) The procedure in the 

court is that under the Common Law Procedure Acts, 1852(a), 
1854(6), and 1860(c), certain provisions of which Acts, and also 
the rules made under them, have been extended to this court (< d) t 
as have the whole of the provisions of the Summary Procedure on 
Bills of Excbango Act, 1855(c), and the schedule to the Borough 
and Local Courts of Becord Act, 1872 (/) The court is still held, 
but no process was issued m 1904 or 1905 (q) This court appears 
to have ongmally been a court of busting (A) on the model of that 
of London (i) 

By the ancient custom of the borough a foieign court was to be 
held bofore the baihfts for “ speedy expedition and despatch of 
merchants and other strangers coming into the said burgh ,f The 
bailiffs weie to have respect to the truth and equity of the case. 
No writ of error was allowed ( k ) 

Under the charter of John the giant of thol — le the right of 
keeping a rnaihot — involved the grant of a couit of pie poudre (l) 


(o) Municipal Corporations Act, 1882 (45 & 46 Yiot 0 50), ss 176, 176 Soe 
p 134, ante 

(/») Information kindly given by the town clerk 

(q) See p 215, post 

(r) Appendix to Keport of the Municipal Corporations Commissioners, 1835, 
Part Iv , pp 2249 — 2233 For twenty years pnor to this report the court had 
only boon held once a > ear 

(«) The oouit is held under the authority of a charter of Queen Anne (Pat 
Bol , 2 Ann , Part. II 2, No 8) The court was ongmally gi anted by a 
chaiter of King John (1208 ad), which is confirmed by the charter of Anne 
(Manship, History of Great Yarmouth, Vol I , p 61 , Yol II , pp 2, 41) 

(0 Municipal Corporations Aot, 1882 (45 & 46 Yict. c 50), ss 175, 176 See 
p 134, ante 

(a) 15 & 16 Yict c 76 
Q>) 17 & 18 Viet e 125, 
fcj 23 & 24 Yict 0 126 

(a) By Orders m Council of 28th November, 1856 (Statutory Buies and Orders 
Bevised, Yol YI , Inferior Court, England, p. 59), and 12th May, 1874 
1 ,*Ai P 61) 

(«) 18 & 19 Yict c 67, by Order in Council of 28th November, 1856 (ibid , 
p 61) 

(/) W & Yict 0 86, by Order in Council of 12th May, 1874, ubi supra 
(q) Civil Judicial Statistics, 186S— 1905 
(A) See p, 176, post 

(0 See Xkote(d), p 176, post, and Manship, History of Great Yarmouth, 
Vol II , p. 12 

(A) Manship, History of Cheat Yarmouth, Yol, IL, p 49. 

(0 See p 136, ctnU. 
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Under a charter of James I.(m) there is also a court leet(n) Bht s 
* and view of frankpledge (o). Particular 

Courts. 

(Ixyi ) Guildford 


360 The Guildford Court of Record (p) has jurisdiction in all Qniwiori. 
actions, real, mixed, and peisonal, to any amount The court is 
directed to be held every three weeks There is a lecorder of 
Guildford, who is judge of the court (9) 

The procedure is that of the old courts of common law. No issue 
has been tried in the court Bince the middle of the eighteenth 
century (r) 

The mayor, as Clerk of the Markets, has authority to hold a 
court of Clerk of the Markets («). 

Achartei of Edwaid III (a) also gi anted a com t of pie poudre (l). 


(lxvn ) Hartlepool 

361 The corporation of ITaillcpool (c) haB a court of pie 
poudie (d), and alBO a court baron (e), with jurisdiction up to 40 s , 
which was formerly held twice a year before the recorder There 
was also a court leet (/), held with the court bai on Neither of 
these courts appears to have been held since 1848 (g ). 

(lxyui ) Harwich 

362 The Harwich Court of Pleas (h) lias jurisdiction in personal n» (W jch. 
and mixed actions up to £100 The couit was dnocted to be held 
weekly before the mayor (lecoider) and stewaid or deputy steward. 

There is no recorder of Harwich Tho proceduie was as in the 


(m) 6 Jac 1, granted 22nd July, 1608 , Manship, Histoiy of Groat Yarmouth, 
Yol n , p 31 

(n) See p 216, poet 

(o) Under a charter of Queen Elizabeth (Pat Rol , 1 Eliz , Pait VI ), granted 
26th May, 1559, the corporation of Gieat Yarmouth were gi anted & Court of 
Admualty See p 105, ante 

(p) This court is held under the authority of a charter of Henry VII , 
granted 1st July, 1488 This charter is set out bv way of t nepexnnue in a 
charter of Henry VIII (Pat Rol , 11 Hen 8, memb 3) 

(g) Municipal Corporations Act, 1882 (45 & 46 Viet c 60), ss 176, 176. See 
p 184, ante 

(r) Appendix to Report of the Municipal Corporations Commissioners, 1885, 
Part IV, pp 2871 — 2873 Information kindly given by the town cleik 

(e) Seejp 137, ante 

(а) 14 Edw 3 (Rot Cart , Part I , No 1), 14th January, 1341 

(б) Manning and Brav, History of Surrey, Vol I , p 35 See p 136, ante 

(c) This court is held under the authority of a charter of Queen Elizabeth, 
granted 3rd February, 1593 (Appendix to Report of the Municipal Corporations 
Commissioners, 1835, Part HI , p 1531). 

(d) See p. 136, ante . 

' Ssep. 2l3 t post 


J) See p. 216, poet, 
g) Surtees, Hist of 


_ Durham, Vol 3U., pp 105, 108. Information 

kmdly given by the town cleik 

(A) This oourt is held und*T the authority of charters of Jame« I and 
Charles H (Pat Bol : 2 Jac 1, Part XXV , Pat Rol , 17 Car 2, Part H. # 
6) Under the charter of James I the limit of jurisdiction was i'40* 


No 


166 


Courts. 


courts of common law before 1852. The coort has been in 
Fartteolar abeyance emoe 1824 (t). No rules or tables of fees are in 
Ceurts. existence (k). 

The corporation has also a grant of a court of Admiralty (2), 
which has not been held since 1791, and a court of pie poudre(m). 

(lxix ) Hastings 

Hastings, 363 The Hastings Court of Becord (n) has jurisdiction in all 
actions, real, mixed, and peisonal, to any amount The court is 
directed to be held at the accustomed times, that is, every fifteen 
days There is a recorder of Hastings, who ib judge of the 
court (o), which has been in abeyance since 1854 (p) 

The corpoiation has also authority to hold a hundred court (q). 
At this court freemen were summoned and municipal officers chosen 
The hundred court also exercised the functions of a general court 
leet (/), and had fallen into abeyance before 1885 («) 


Intrlnslcal 
Court of 
Haverford- 
west. 


(lxx ) Haverfordwest 

364 The Inlnnsical Goui t of Haverfordwest (0 has jurisdiction 
in all actions, real, mixed, and personal, to any amount. The court 
is directed to be held “ as well from month to month as from fifteen 
days to fifteen duys” befoie the mayor or his deputy The 
procedure is that of the old Gouit of Common Fleas 

The corporation has also a court of pie poudre (a) and had a com t 
of Admiralty (It), both to be held before the mayor (r) 

There was also a hundred couit(d), hold twice a year before the 
sheriff, for the election of officeis and the transaction of the other 
buBineBS of a coiut leet (e) 


(i) Appendix to ltoport of the Municijial Coipoiations Commissioners, 1835, 
Part IV , pp 2261— 226b 
(A) Information kindly given by the town olerk 

(l) See p 105, ante 

(m) See p 130, ante 

(n) This couit is hold irndei the authority of the charter of tho Cinque Ports, 
granted by Charles II 23rd December, 1668, printed in Jeake, Charters of the 
Cinque Ports See pp 135—139. This charter contains t nspeximus and 
confirmation of 1 Eliz, (granted 8 th March, 1559) and 13 El us (granted 26th 
January, 1601) 

(<>) Municipal Corpoiations Act, 1882 (45 & 46 Viet c 50), ss 175, 176 See 
p 134, ante 

(p) Information kindly given by the town clerk In 1800 this court fell 
hato abeyance, but was revived by mandamus in 1822 
to) Seep 214, post 
If* I See p 215, post 

(*) Appendix to lieport of Municipal Corporations Commissioners, 1835, 
Bart II, pp 997 — looo 

0) This court is held under the authority of a charter of James I (Pat. Bol , 
t Jac 1, Part XXni , -No 3), granted 20th February, 1620 
to) See p 136, ante 
lb) See p. 105, ante 

lei Appendix to Bepoit of the Municipal Corporations Commissioners. 1636. 
Part L, pp« 233—239 
Id) See p. 214, post 
(a) Appendix* Fart L, p 230. 



Part XVII. — Borough and Local Courts or Record. 

(ben ) Bedim, 

966 The Hedon Court of Pleas (/) has jurisdiction in personal 
actions to any amount The couit was directed to be held before 
the mayor and bailiffs. The procedure was analogous to that of the 
superior courts of common law before 1852. The couit had fallen 
into abeyance before 1884 (y) 

(Ixxu) EtUUm 

366. The Helslon Court of Recoid(/i) has jurisdiction in personal 
actions to any amount The court is directed to be held every 
three weeks before the mayor or his deputy, two of the aldennen 
(and the lecorder or his deputy) There is no lecoider of 
Helston (i) 

The piocess is by attachment and distress No rules of the 
court are in existence, nor any lecords of the holding of the 
court. 

The mayor, as Cleik of the Market (/i), holds acomt of theCleik 
of the Maiket once a yeai to inquire into the weights and measures 
in use in the boi ough (t) The Coui t of the Hundred (m) of 
Kerner, held at Pemyn («), has jurisdiction within the borough of 
Helston 

(lxxm ) Hneford 

367 The Mayor’s Court of Herefoid(o) has jurisdiction in all 
actions, real, mixed, and porsonal, to any amount The court 
directed to be hold twice a week Thoie is a lecorder of Hereford, 
who is consequently judge of the couit(p) 

The practice of the court is that of the supenoi courts of common 
law befoio 1852. No table of costs is in existence Solicitor have 
audience m the court 

The court has been in abeyance since about L846 

The charters also giant a couit leet (q) and view of frankpledge 
and a couit of pie poudre (r) 


(/) This court is held under the authority of a charter of Queen Elizabeth, 
granted 1564-5 

(i g ) Appendix to Beport of the Municipal Corporations Commissioners, 1835, 
Pait 111 , pp 1537—1540 


(h) This court is held under the authority of a charter of George III (Pat 
Bol , 14 Geo 3, Part VL, No 7), granted 3rd September, 1774 

of Helston 


Geo 3, Part VL, No 

(t) There was a recorder of fielston at the time of the passing of the 
Municipal Corporations Act, 1882 (45 & 46 Viet c 50) 

(k) See p 137, ante 

(!) Appendix to Beport of the Municipal Corporations Commissioners, 1M5, 
Parti, pp 511—513 
(to) Seep 214, prof 
(ft) Seep 189, jpost 

(o) This court is held under the authority of charters of Queen Elizabeth and 
of James I (Pat. BoL, 39 Eliz , Part IX , fo 23, 17 Jac 11 

(p) Municipal Corporations Act, 1882 (45 & 46 Yict c 50), ss 175, 176 See 
p. 134, ante. 

(?) Seep. 215, post. 

(r) Appendix to Beport of the Municipal Corporations Commissioners, 1835, 
Parti., pp. 253— 259. Seep 136, ante 
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SHOT. B. 

Particular 

Courts. 

Hertford. 


Huntingdon 


Hythe. 


(lxxiv ) Hertford, 

368 The Court of Record of Hertford («) has jurisdiction in 
personal actions up to £60 The court is directed to be held weekly 
befoie the mayor (or the recordei) or their respective deputies. 
There is no recoider of Hertford The court fell into abeyance m 
1782, was revived in 1827, and again fell into abeyance 

The mayor is entitled to bold a court of the Clerk of the 
Maiket(t) once a year (a). 

(lxxr) Huntingdon. 

369 The Huntingdon Com t of Pleas (b) has jurisdiction mall 
notions, leal, mixed, and personal, to any amount The court is 
directed to be held every three weeks before the mayor The 
procedure is similar to that of the superior courts of common law 
before 1852 There is no table of fees in existence, but there is 
a custom to take half the fees allowed in the old Court of King’s 
Bench 

The charter also giants a court leet(c) to the corporation^). 

(Ixxvi ) Hythe 

370 The Ilythe Couit of Record (e) has jurisdiction in all 
actions, leal, rm\td, and personal, to any amount The couit is 
dnectod to be held at the accustomed times There is a recoider 
of Hythe, \Uio is consequently judge of the couit (/) The 
pioccduie is similar to that m the supenoi couits of common law 
befoie 1852 The court has been m abeyance since 1777, but is 
still foimally hold with the boiougli quarter sessions (< 7 ) The 
Dai oris of the Cinque Poits havo a couit leet, as m the case of 
Dover The chaitei of ElizabeLli also giants a court leet(/j) and 
view of frankpledge to the corporation, and there is a court of pie 
poiulie ( 1 ) 


(■>) This court is hold under tho authonty of a charter of Charles II (Pat 
Eol , 32 Uai 2, Pait III , No 22) 

(t) See p 137, ante 

(a) Appendix to Hopoit of tho Municipal Corpoiations Commissioners, 1836, 
Part IV , pp 2885 — 2888 

( b ) This court is held under the authonty of a charter of Charles I (Pat. 
Eol , 6 Car 1, Part I (l No 2) 

(t) See p 215, post 

(d) Appendix to Eoport of the Municipal Corpoiations Commissioners. 1836. 
Part Iv , pp 2287, 2288 

(c) This court is hold under the authority of a charter of Queen Elizabeth 
(Pat 1 Eol , 17 Ehz , Part \III , fo 16) The franchise seems to have been 
conferred ontnnally by the Custumal of ID the, temp area E 10 IIL, and also 
under the authonty of the cliartei granted by Charles 11 to the Cinque Ports, 
23rd December, 1063, printed in J^ke, Charters of the Cinque Ports This 
charter contains wspeximus and confirmation of charters of 1 Eliz (granted 8th 
March* 1669) and 43 Eliz (granted 26th January, 1601) See Jeake, pp 135— 
139 

(/) Municipal Corporations Act, 1882 (45 & 46 Viet. c 60), as 176, 176 See 
p 134, ante* 

( 9 ) Appendix to Beport of the Municipal Corporations Commissioners, 1835, 
Part U , pp 1007, 1008 Information kindly given by the town clerk. 

(h) See p. 216, post 

(%) Selden Society, VoL XXIU , p xv. 
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« (lxxvu.) Ipswich 

371 . The Ipswich Court of Small Pleas (k) has jurisdiction in all 
actions, real, mixed, and personal, to any amount The comt is 
directed to be held every fortnight The recordei of Ipswich is 
judge of the court (Q. The jurisdiction of this coui l has been 
excluded in all cases in which the county court haB jurisdiction (iw) 

The piocedure is under the Common Law Frocedui e Acts, 1852 
and 1854, the whole of which Acts, and the lules under them, have 
been applied to this court (n) 

No proceedings appear to have keen had m this couit since 
1878 (o), but the court is held if there is any business to be 
done (pi) 

Theie are also (1) a court called the Petty Court of the BaililTs 
for passing the real estate of a mmoi situated within the borougli , 
(2) a court of Poitman’s Mote for fines and rocovenes and 
acknowledgments of murned women , and (8) a couit loot (7), but 
since 1793 (r) this couit has fallen into abeyance (s). 

(lxxvui ) Kingston upon-Hull 

372 The civil court of Kmgston-upon-Hull, called the Court of 
Venire (a), has junsdiction in all actions, real, mixed, and personal, 
to any amount The couit days me dnected to be every foitnight, 
except for six weeks piecedmg the quaiterly sittings of the couit 
for the trial of actions, when they are to be weekly The recorder 
is judge of the couit ( b ) 

The procedure of the court is regulated by the Common Law 
Procedure Acts, 1852 (c), 1854 ( d ), and 1800 (r), certain piovisions 
of these Acts having been applied to this court, as have the whole 


(7*,) This comt is hold under the authouty of chnibis of Edwaid IV mid 
Charles II (Rot Cart , 3 Edw 4, 23 6u 24 Edw 4, No « , Pat ltol , 17 Cai 2, 
Part VI , No 2) The court as originally granted a charter of 1 John, 
printed in Rot Cart , Vol I , p 63 b 

(/) Municipal Corporations Act, 1682 (45 & 46 Viet o 50), st§ 175, 176 See 
p 134, ante 

(m) By Order in Council of 6th June, 1858 (Statutory Rules and Orders 
Revised, Vol VI , Infeuor Comt, England, p 76) 

(») By Order m Council of 5th June, 185S ( ibid , p 75). 

(o' Parliamentary Paper, 1888, (0 187) lxxxu , 169 

(p) Information kindly given by the town clerk 

(q) See d 215, post 

(r) On the passing of a Paving Act (33 Geo 3, c xcn ) which gave powers to 
commissioners to deal with nuisances 

($) Appendix to Report of the Municipal Corporatioi s Commissioners, 1835, 
Part IV , pp 2293 — 2317 Under oharteis of Henry VIII the corporation of 
Ipswich has a grant of a Court of Admiralty (Pat Rol , 10 Hen 8 and 15 
Hen 8) The boundaries of the jurisdiction of this comt are from the Platt* is 
and (north-east of Landguard Fort) south-eastward to the west side of the Cork 
sand, thence in a straight line to the Naze, along the coast by the town of 
Harwich, and up the river to Ipswich, and no farther See p 105, ante 
(a) This court is held under the authority of 18 Hen 6, charters of Rot Cart , 
No 29, Henry VH and Charles II , Pat Rol , 13 Car 2, Part XXHI , No 22. 

(5) Municipal Corporations Act, 1882 (45 & 46 Viet. 0. 60), ss. 175, 176 See 
p 164, ante 
(c) 15& lOYiota 76 
(<*) 17 6 18 Yict c 125 
to 23 & 24 Viet e» lift# 
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Sms. ». 0 f the provisions m the schedule to the Borough and Local Courts 
Particular of Bocord Act, 1872 (/), and the provisions of the Summary 
Courts Procedure on Bills of Exchange Act, 1855 (g) Buies were also 
made between 1852 and 1857 by the then recorder, and confirmed 
by three judges of the superior courts of common law, as to 
pleadings etc. (h). The court is still held (t). 

There is also a couit of pie poudre (k) By a charter of 
Henry VI (2) the mayor and aldermen are entitled to choose 
from among thomselves an admiral of the Humber (m). 

(lxxix ) Kingston-on-Thames, 

Kingston on- 373 Tho Coiut of Record of Kingston-on-Thames (w) has juris- 
rhames, diction in all personal and mixed actions to any amount. The 
court is directed to be held weekly before the bailiffs and the recorder 
and the steward of the court, or two of them There is a recorder of 
Kingston, who is consequently judge of the court (o) The 
office of the stewaid of the court was held ex ojfino by the Attorney- 
General, but there is no lecord of his ever having attended The 
jurisdiction of the couit extends over Kingston, Elmbridge, 
Copthorne, and Effingham hundreds The process is by summons 
The costs aie stated to be model ate, the average expense of a trial 
and final process not exceeding ±*10 The couit has been m 
abeyance since the introduction of county couits m 1846 

The corporation has a court leet(p) and view of frankpledge, 
with junsdiction foimeily extending over the whole hundred of 
Kingston, but m 1629 (q) the coiporation released to the Crown 
that part of the jurisdiction which was withm the manor of Rich- 
mond and tho hamlets of Richmond and Kew and Petersham, and 
the manor of Ham, appurtenant to the manor of Richmond (?). 


(/*) 35 & 36 Yict c 86, by Order m Council of 26th June, 1873 (Statutory 
Rules and Oideis Revised, Yol YI , Infenor Court, England, p 78) 

((/) 18 A 19 Viet c 57, by Older in Council of 21st Novomber, 1855 (ibid t 
P ”) 

(A) 10th November, 1852 , 7th November, 1853 , 23rd January, 1857 
(Statutory Rules and Ordeis Revised, Vol VI , Inferior Court, England, 
pp 80—85) R 23 of these rules runs aB follows “ That in all other respects 
the practice and pleading of this court shall be oonfonnable to and as much as 
may be regulated by tho town practice and pleading in the superior courts of 
oornmon law at Westminster, whether such practice or pleading be regulated 
from time to time by Act of Parliament, rules of court, or otherwise ” 

(t) Eighty-three plaints were issued in 1905 (Parliamentary Paper, 1907 
ffkMttj.p 164) 

(fc) See p 136, ante 
m 26 Hen 6 

(to) Appendix to Report of the Municipal Corporations Commissioners, 1835, 
Part HI , pp. 1545— 13o6, and information kindly given by the town clerk 
(a) The court is held under the authority of a charter of James I (Pat Rol , 
l Jac. 1, Port YI J, granted 17th November, 1603 
(0) Municipal Corporations Act, 1882 (45 & 46 Viet. o. 50), ss 175, 176 See 
p 184, ante 
(p) Bee p 216, post 

(g) In consideration of a charter extending the junsdiction of the Court of 
Record Over the hundreds of Copthorne and Emngtiiim 4 Car 1, 13th December, 
1628. 

(■» "Dm corporation hu also a oourt beron. See p. 216, pmt. 
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The Hundred Court of Kingston is a court of ancient demesne (a), hot, 8. 
The latest entiles in its retards are a recovery suffered 1 Jao. I. Particular 
and a fine levied 6 Jac. I. Court s. 

There is also a court of pie poudre (t) 

(lxxx ) Ktrkby-in- Kendal. 

374 The civil court of Kirkby-in-Kendal (a) has jurisdiction in Klrkby-in- 
personal actions fiom 40s to £40 The court is duceted to be Kend * 1 * 
held every three weeks before the mayor and the two senior 
aldermen. The court has been in abeyance since about 18i)5 ( b ). 

(lxxxi ) Lancaster 

375. The Gouit of Pleas of the Borough of Lancaster (t) has Lancaster, 
jurisdiction m personal actions to any amount. The court is 
directed to be held every week befoie the mayor The process is 
either by service, caption of the person (bailable), or attachment of 
the goods The town cleik is appointed registrar of the court No 
rules or tables of feos are in existence The court has been in 
abeyance foi many years (r) There is also a court of pie poudrei 
held befoie the mayoi (/) 

(lxxxn.) Launceston 

376 The Launceston Court of Becord (g) has juiisdiction in TAunceiUm. 
personal actions to any amount The court is directed to bt 

held eveiy week befoie the mayor and aldermen. The court has 
fallen into abeyance since 1835 (k) 

(lxxxrn.) Leicester. 

377 The Leicester Court of Record (i) lin jurisdiction in all Leicester, 
actions, real, mixed, and personal, to any amount. The court is 
directed to be held weekly or oflener if necessary. There is a 
recoider of Leicester, who is consequently judge of the 

($) Seep 211, post 

(f\ Appendix to .Report of the Municipal Corporations Commissioners, 1836, 

Part Iv , pp 2892 — 2900 Soo p 130, ante 

(i a ) This court is held under the authority of a chaiter of 86 Charles U 

(b) Appendix to Report of the Municipal Corporations Commissioners, 1835, 

Part III , pp 1589 — 1592 Information kindly given by the town clerk 

(c) This court is held under the authority of a charter of George III (Pat. 

Rol , 59 Geo 3, Part XII , No 2) Information kindly given by the town 
clerk 

(e) Appendix to Report of the Municipal Corporations Commissioners, 1835, 

Part III , pp. 1597 — 1607 , information as to costs will be found at p 1607 

(/) See p 136, ante 

(g) This court is held under the authority of a charter of Philip and Mary 
(Pat Rol , 2 & 3 Phil A Mar , Part VII ), granted 15th February, 1550 

(h) Appendix to Report of the Municipal Corporations Commissioners, 1835, 

Port I, pp 517, 519 Information as to costs will be found on p 519. 

Information kindly given by the town clerk 

(t) This court is hdld under the authority of a charter of Queen Elisabeth 
(Pat Rol , 41 Elis, Part I, f 1 ), granted 1st June, 1599 This charter is 
punted at length in Nichols’ Leicestershire, VoL I , Part II., pp 409—416 

HL— IX. K 
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court (ft). The procedure is the same as that of the Court of 
King’s Bench before 1852. The court haB been in abeyance 
since about 1886 ( l ) The charter of Queen Elizabeth also grants 
a court leet (m) and view of frankpledge, to be held twice a year 
before the mayor etc. (n). The corporation have also (o) a court of 
pie poudre (p). 

(lxxxiv ) Leominster 

378 The Leominster Court of Becord (q) has jurisdiction in 
personal actions up to £100 The court is directed to be held 
every other w ek before the mayor and burgesses The procedure 
is similar to that of the superior corn is of common law beloie 1852 
No rules oi tables of fees are in existence The court has been in 
abeyance since about 1846 

There is also a court of pie poudre (i), held before the mayor (s) 

(lxxxv ) Lichfield. 

379 The Lichfield Court of Becord (t) has jurisdiction in all 
notions, real, mixed, and personal, from 40s to any amount 
The court is directed to be held weekly The recordei of Lichfield 
ib judge of the court (a) The procedure and pleadings are 
similar to those in the supeiior courts of common law before 1852, 
and the costs about one-third of those of the supeiior courts The 
court haB been m abeyance since the establishment of county com ts 
m 1846 (b). 

(Ixxxvi ) Lincoln 

380 The Borough Mote Court and the Court for Foreigners of 
Lmcoln(c) have jurisdiction in all actions, leal, mixed, and personal, 
to any amount The two courts became amalgamated undei the 
title of the Lincoln Couit for Foreigners Theie is a recoider of 


(A.) Municipal Corporations Aot, 1882 (45 &46 Yict. c 60), bs. 176, 176 , see 
p 134, ante 

0 1 ) information kindly given by the town clork 
(m) See p 216, poet 

i n) Appendix to Report of the Municipal Corporations Commissioners, Port 

: , pp 1886—1897 

(o) Solden Society, Yol XXDI , p xv. 

(p) See p 136, ante 

(c) This court is held under the authority of a charter of Charles II (Pat 
BoT, 17 Car 2, Fart V , No 9), granted 6th June, 1666 Undei the charter 
1 Jtfw (Pat Hoi , Part XV,), granted 26th May, 1554, the oornt was originally 
granted with jurisdiction limited to £5 
Or) See p 136, ante. 

m Appendix to Beport oi the Municipal Corporations Commissioners, 1835, 
Part I** pp 293—296 , and information kindly given by the town derk. 

(t) This court is held under the authonty of charters of James I and 
Charles II (Pat Eol 21 Jac. 1, Fart L, No 8; Pat Hoi , 16 Car 2, Part XX., 
No 1) 

(a) Municipal Corporations Act, 1882 (45 A 46 Yict c, 50), bs 175, 176, see 
p. 134, emit, 

(b) Appendix to Beport of the Municipal Corporations Commissioners, 1835, 
Part III., pp. 1925—1928 , and information kindly given by the town clerk 
c) These oourts are held under the authority of a charter oi Charles L (Pat 
l, 4 Oar. I, Part XLL, No. 1), granted 18th December, 1628. 
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the city of Lincoln, but in 1835 the Judge of the court was a 
barrister of five years’ standing, and consequently the Recorder is 
not ex officio the judge of the court ( d ) The court has been m 
abeyance for about a bundled years This court appears to 
have originally been a court of husting, modelled on that Of 
London (e) 

There is alBo a court leet ( f), to be held twice a year before 
the judge of the court of record ( 9 ) 

This was an ancient Court of the Staple at Lincoln (h). 

(bcxxvii ) Lteleaid 

381. The Liskeard Court of Record (?) has jurisdiction in all 
actions, real, mixed, and personal, to any amount. The court is 
directed to be held befoie the mayor or his deputy, two capital 
burgesses (councillors), and beforo the chief stewaid (town cleik) if 
he be present Theie are no rules of the couit or tables of fees 
in existence, and the procedure is unknown The court has been 
in abeyance for nearly a centuiy 

There is also a couit leofc (A) and view of frankpledge, to be 
held twice a 3 ear before the mayor or his deputy and two 
capital buigesBos (councillors)^), and a couit of pie poudre (m) f 
which has also long been disused (n) 

(Ixxxvrn) Liverpool 

382. The Liverpool ( 0 ) Couit of Passage (p) has jurisdiction in 
peisonal actions to any amount whore the defendant 01 ono of the 
defendants 1 elides or carries on business within the jurisdiction of 
the court, or, by leave of the judge or registiar, when the whole or 
part of the cause of action arises within such jurisdiction, provided 
that, except wlieie the whole cause of action arises within the 


(d) Municipal Corporations Act, 1882 (45 <fc 46 Viet u 50), ss 175, 17 6, see 
p 134, ante 

U) See note (d), p 176, post 

(j) Seo p 21 C),post 

(g) Appondix to Report of the Municipal Cozporatious Commissioners, 1615, 
Pait Iv , pp 2345 — 2355 

(A) Statute of the Staple (27 Edw 3, stat 2, c 19), see p 137, ante 

( 1 ) This court is held under the authoiiLy of a chartei of Queou Elizabeth 
(Pat RoL, 29 Eliz., Part XIII , f 32), granted 20th July, 1567 

(k) See p 215, post 

(l) Appendix to Report of the Muuicipal Corporations Commissioners, 1675, 
Paitl,pp 525—527 

(m) See p 136, ante 

n) The court leet and the court of pie poudie are both held under the 
authonty of the charter of Queen Elizabeth 

( 0 ) A charter of Henry HI (Rot Chart, 13 Hen. 3, Part I. 9 memb % 
granted 24th March, 1229, contained a grant to the burgesses of Liverpool of 
the franchise of “ sac and soc,” the word sac meaning a free court 

(jp) This oouit was granted by charters of Charles I and William II T (Pat 
Bob, 2 Oar 1, Part XV., No 8), granted 4th July, 1626, 7 Will 3, granted 26th 
September, 1695 The name seems to be derived from the fact that the court 
was ongm&Uy intended for causes arising ou t of t he imports and exports 
. TEnc^clopaBdia Bntanwca, VoL XIV., p 714). Up to 1853 all 
entitled “in the borough court of LiverpooL” Information 
' given by the registrar. 
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swff.i. jurisdiction, no action under £20, m which the county court has 
Particular jurisdiction, shall be commenced m this court (q) The court also 
Gouts has jurisdiction to try all actions of ejectment between landlord and 

‘ ” tenant wherein the annual rent of the premises in question does 

not exceed £100, and where no fine is reserved or made payable (r) 
This court, which is still in full operation (*), is regulated by 
certain local and personal Acts (t), and also by two public and 
general Acts (a) The local Act of 1834 provided for the appoint- 
ment by the corporation of an assistant banister of seven years’ 
standing In 1893 the title of this judicial officei was changed to 
the “ Presiding Judge of the Court of Passage ” (b), with the same 
power, jurisdiction, and authonty in regatd to causes m the Court 
of Passage (subject to rules of court) as is possessed by a judge of 
the High Court sitting in chambers or at nisi pnus 
In case of the death, sickness, or unavoidable absence of the pre- 
siding judge, the recorder of Liveipool may act m lieu of him (c) 

Buies and 383 The presiding judge has power, with the concurrence of the 
procedure authority for the time being empowered to make rules for the 
Supreme Court, to adopt and applv to the Couit of Passage any or 
all of the Rules of the Supremo Court, with such modifications, if 
any, as may be thought fit Such rules are not to be invalid by 
reason of extending or othorwise affecting the jurisdiction of the 
Court of Passage (cl) Rules weio made and confirmed under this 
power in 1903 and 1909 (<•) 

These lules practically assimilate the pioceduro of the court to 
that of the King’s Bench and Admit alty Divisions of the High 
Court (/), except that summaiy judgment under Old 14 cannot be 
obtained against a defendant who is a domestic oi menial servant, 
a labourei, a seivant in husbandly, a journeyman, an artificer, a 

(7) Liverpool Court of Passage Act, 1893 (56 & 57 Yict c 37), s 2 
(?) Liveipool Court of Passage Pjocedme Act 1853 (16 Virt c xxi ), s. 48 
Ab to the Admiralty jurisdiction of the Court of Passage, see title Admiralty, 
Vol I , p 140 

(«) Three thousand throe hundred and twenty five plaints were issued in 1905, 
of which a hundred and nineteen came on for trial (Civil Judicial Statistics, 
1905, Pailiamontury Paper, 1907 [C 3477], p 1G4) 

(t) 4 & 5 Will 4, c xui , 6 tic 7 Will 4, c cxxxv , 7 Will 4 A 1 Yict 
c xcvm , 1 & 2 Viet c xeix , 5 A 6 Yict c In , Liverpool Court of Passage 
Procedure Act, 1863 (1G Yict c xxi ), Liveipool Coipoiation Act, 1880 (43 & 44 
Yict o xxvin ), s 4 , and Liverpool lmpioveinont Act, 1886 (49 & 50 Yict. 
0. lxxx), ss 29,30 

(а) Liverpool Court of Passage Act, 1893 (56 & 57 Viet c. 37) , Liverpool 
Court of Passage Act, 1896 (o l ) A 60 Yict c 21) 

(б) Liverpool Court of Passage Act, 1693 (5G & 57 Viet c 37), B 6 

S 4 A 5 Will 4, c xtii , s 2 

) Liverpool Court of Passage Act, 1893 (56 & 57 Yict c 37), 8 8 As to 
the power to moke rnles, see R v Liverpool Corporation (1887), 18 Q B D 510 
(e) The 1901 Pules aie published by the corporation ox Liverpool, pnee 
10s. 6 d. For the 1909 Rules see [1909] W N , Pt IL, 123 
(/) The following is a list of the Rules of the Supreme Court, reproduced in 
the Buies of the Liverpool Court of Passage Ord l,r 1 , Ord 2 , it 1— 3,7,8, 
Ord 8, tr. 1—4, 6, 7, Ord 4,rr 1,2, Ord 5, rr 3,10-13,16, 17, Ord. 6, r 1, 
Ord 7, ix. 1, 3, Ord 8 , Ord 9, rr 1—5,8—15, Ord 10, Old 11 (adapted); 
Ord. 12 , it. 8—14, 17—22, 24—30 , Ord 13, it 1—10, 12—14 , Ori 14 , 
Ord. 16, rr, 1—9, 11—13, 16—31, 48—55 ; Ord 17 , Ord 18 , Ord 18 a , 
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handicraftsman, a miner, or any person engaged in manual S * 0T *■ 
labour (g). The rules also contain tables of court fees and of Particular 
solicitors' costs (h), and a scale of allowances to witnesses. Courts 

384. Actions or matters may be removed from the Court of Removal of 
Passage by writ of certwran or otherwise, if the High Court or a • ct,0,,, • 
judge theieof deem it desirable, upon such terms ns to payment of 

costs, giving security, or otherwise as the High Couit or a judge 
thereof think fit to impose (i) There is a power to remit actions 
of tort(j) commenced m the High Court to the Court of Passage 
when the plaintiff has no visible means of paying the defendant's 
costs, and the plaintiff fails to give security lor such costs, 01 to 
satisfy a judge of the High Court that his action is fit to be 
prosecuted in the High Court 

Actions of contract commenced in the High Court where the 
amount in dispute does not exceed £100 may be lemitted to the Court 
of Passage in a similar manner as it might have been remitted 
to the county court (l). Actions of contract commenced m the 
Court of Passage where the amount m dispute ib less than £10 may 
be similarly transferred to the county court (l) An appeal upon 
any issue tried m the Court of Passage ib allowed under the same 
circumstances and rules as m the case of a trial at nisi pi ius (m) 

385. There are a registrar and a deputy registrar of the court, Officer*, 
who must be either practising barnsteis or practising solicitors of 

Ord 19, Ord 20, rr 1,3,4, 6,7, Ord 21, it 1 — 7, 9 — 21, Old 22, rr 1 — 9, 11, 

13—16, 20—22, Old 23, Ord 24, Ord 26, rr 1—4, Ord 20, Ord 27, 
it 1—9, 11—15 , Ord 28 , Ord 29, rr 1—8, 10—12, 14—18 , Ord 30 , Ord 31 , 

Ord 32, Old 33, l 1, Ord 34, rr 1 — 7,9 — 12, Old 33, r 8, Old 36, rr 2, 

4— 8,. 11— 19, 22b, 28, 30—34, 36-40, 42, 43, 56—68, Ord 37, rr. 1—36, 

Ord 38, rr 1 — 19,21 — 24, Ord 39, Ord. 40, rr 1 — 9, Ord 41, rr 1, 3 — 10, 

Ord 42, rr 1, 2, 5—9, 11—24, 26—34, Old 43, n 1—4, 8—13, Ord 44, 

Ord 43, Old 47, Ord 48, Ord 48 a, rr 1—10, 111 49, r 8, Old 60, 
rr 1—8, 11, 12, Ord 51, rr 14—16, Ord 62, rr 1—11, 13, 14, 2'3, Old 63, 

Ord 54, rr 1—12, 20, 22, 26—29, Ord 56, Ord 67, rr 1—13, 15—17, 

Ord 59, r 3, Ord 61, rr 6, 7, 16, 20, Old. 6-4, Ord 63, rr 1, 2, 5—7, 11, 

13 — 17, 23, 27 Impart) , Ord 66, rr 1, 2, 4, and 7 (m part), 8, 9, Old 67, 
rr 1 — 7. 9 — 14 , Ord 70 , Ord 71 (adapted) , Ord 72, r 2 
(g) Liverpool Court of Passage Rules, 1909, Ord 14, r 9 
(a) There are three scales of fees and costs higher scale where the amount 
recovered exceeds £50 , middle scale where in coutract the amount rocoveied is 
not less than £20, and in tort than £10, lower scale where the amount 
recovered is less The higher ecale is based on the lower scale of the High 
Court, and the middle andlower on the county court scales, B and A 
(*) Liverpool Court of Passage Act, 1893 (58 & 67 Viet c 37), s 5 The 
defendant's common law nght to remove an action by certiorari has not been 
taken away (Edward* v Liverpool Corporation (1902), 86 L X 627) 

( j ) Ibid ,a4 

He) Ibid , s 3, see also title Oobntt Courts, Vol VIII , p 438. 

(l) Liverpool Court of Passage Act, 1896 (39 & 60 Viet c 21), e. 4 

(m) Liverpool Court of Passage Aot, 1697 (56 & 57 Viet c 37), a 10 An 
application lies to the Court of Appeal for a new trial of an interpleader issue 
or any other issue under this section (Coate* v Moore, [1903]] 2KB 140, < ' A ). 

The judge of Hie Court of Passage can give leave to appeal in any caso in uhicn 
a judge at chambers has power to do so (Hunter v Jacobten (1899), SO L, T 
641, O. A ) An appeal on an application for a new trial is to the Court of 
Appeal (Anderson v Dean, [1884] 2 Q. B 222, 0 A As to procedure in appeal 
see Bridge r Dome (1873), 29 L T 477. 
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Sm. 6 five years’ standing They are appointed by, and hold their office 
Particular daring the pleasure of, the city council (n) They have the powers 
Courts, (subject to rules of court) of a registrar, district registrar, master, 
taxing officer, and associate of the High Court (o) There is an 
appeal froin all oiders, decisions, and directions of the registrar and 
the presiding judge (p). 

The officer of the court is the Sergeant-at-mace ( q ). 

Admiralty 386 In 1869 Admiralty jurisdiction was confeired on the county 
jurisdiction court of Lancashire liolden at Liverpool (j ), and consequently the 
Court of Passage acquired Admiralty jurisdiction to the like 
extent («) The piactice and procedure aie regulated by the Rules 
of 1903 before referred to, and are similar to those of the High 
Court. 


Court leet 


Llandovery. 


City of 
London 


Court of 
Busting 


387 The corporation of Liverpool have also a court leet (t) and 
view of fiankpledge under their charter 

(lxxxix ) Llandovery . 

388 Tho Bailiff's Court of Llandovery ( 11 ) has jurisdiction m 
all actions, leal, mixed, and personal, to any amount The court is 
tin e< ted to bo held monthly before the bailiff (now the mayoi) 
Nothing is known of the practice and procedure of this couit, which 
had fallen into abeyance long before 1834, and no rules 01 tables of 
fees are in existence (a). 

(xc ) London 

389 The courts of the city of London aie (1) the Court of 
Ilustmg, (2) the Mayor's Couit (6), (3) the couit of equity before 
the Lord Mayor , (4) the City of London Court (c) , (5) the sheriffs’ 
courts , (6) the Court of Quarter Sessions for the City of London , 
(7) the Court of the Chamberlain; (8) courts leet and views of 
frankpledge 

390 The Court of Husting (d) is the highest and most ancient 
couit m the city of London (e) The jurisdiction of this court 

! n) Liverpool Iinpiovement Act, 1886 (49 & 50 Viet c lxxx ), s 29 
o) Liverpool Oouit of PasBage Act, 1893 (56 & 57 Yiot o 37), 8 7 
(p) Ibid , b 9 

(q) See Appendix to Report of the Municipal Corporations Commissioners, 
18 >5, Part IV , pp 2689—2713 Information kindly given by the registrar 
(r) By Ordez m Council of 14th January, 1869, now repealed and consolidated 
by the County Couits (Admualty Jurisdiction) Order in Council, 1699 
(e) County Couits Admiralty' Jurisdiction Act, 1868 (31 & 32 Viot c 71), 
a* 25 See also title Admiralty, Vol I , p 140 
It) See p 215, povt 

(u) This court is he Id under the authority of a charter of Bichard III (Rot 
Chart , 2 Rio 3, Part I., memb 4), granted 26th January, 1485 , confirmed 
by charters of 22 Hen. 8, granted 5th April, 1531 and 32 Eliz, granted 
10th July, 1590 

(a) Appendix to Repoit of the Municipal Corporations Commissioners, 1835, 
Parti., pp 301 — 303 Information kindly given by the town clerk 
(1) Bor this court see title Mayor’ s Cou rt, London 
(c) See title County Courts, VoL TIH t p 412 

((f) “Busting" = “house and 1 thing/* and thus signifies a “thing 1 * (from 
tmqu, to speak) or ooujt held in a house* Courts of husting also were granted 
to Lincoln, Norwich, Oxford, Winchester, Cheat Yarmouth, and York 
(e) 2 Co Inst 321, cited per Willbs, J^ in London Corporator* v Cox (1887), 
LBSHL 239, at p 256 
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originally extended over all actions real, nixed, and personal, to 
any amount, but the extent of the business in time ( f) caused the 
erection of the separate jurisdictions of the Mayor’s Court and the 
sheriffs’ coarts for personal actions and ejectments, while the 
jurisdiction of the Court of Husting was restricted to real and 
mixed actions (with the exception of ejectments), and to the notion 
of replevin 

The court was then divided into two divisions, the Court of 
Husting for Pleas of Land (#) and the Court of Husting foi Common 
Pleas, which were directed to be held m alternate weeks The 
recorder is the actual judge of the court, although, as m the case 
of the Mayor’s Court (h), the lord mayoi (or in his absence an 
alderman who has passed the chan) and shenffs are technically the 
judges of the couit. 

Wills and deeds may also be enrolled in this coiut, but of late 
years very few have been so enrolled The rolls of pleaB of land 
commence 1273 and end 1724, while thoso of common ploas 
commence m 1272 and end 1506 (i) 

391 The two ancient sheriffs’ courts for the Poultry Compter 
and for the Giltspur Stieet Compter have never been formally 
abolished (A), and in 1901 the Court of Common Council appointed 
the existing judges of the City of London Court to be respectively 
judges of the Poultry and of the Giltspur Street Compters 

392 The couit of equity held before the Lord Mayor was a 
species of court of review of the sheriffs’ couits. A defendant after 
judgment might enter into recognisances to pay the debt or 
damages in case of affirmance, and to abide by such order as the 
Lord Mayor should make. The judge of the sheriffs’ court attended 
with the record and his notes together with the recorder and the 
City Solicitor After argument the Lord Mayc 1 has authority to 
Older that the plaintiff bs debarred from recovering the debt or 
damages, or that the debt or damages shall be abridged, te, 
reduced, or that the defendant shall have time on giving security 
for payment, or that the judgment shall be suspended to allow tho 
defendant to file a bill in equity for an injunction, or he may decline 
to interfere (1). 

393 The Court of Quarter Sessions for the City of London 
is held (m), before the Loid Mayor, the aldermen, and the 


(/) Apparently about the thirteenth century 
(g) This oourt was last held on 2nd June, 1908, to enrol a deed 
(a) See title Matos’s Court, London In the absence of the Lord Mayor 
the Court of Husting could be held by six aldermen (Markvnck y London 
(1707), 2 Bro Pari Cae 409) 

(») Sharpe, Calendar of Wills, Court of Hnafang, London, Vol I , Introdm tn»n, 
PP aox , xx. ; Polling, Laws, Customs, and Regulations of London, i> 170, 
Appendix to Report of the Municipal Corporations Commissioners (London and 
Southwark), Parhaiissntary Paper, 1837 (60), p. 123. 

(*) Cohen, The Law and the City, p 18 

(l) 4 Co lost 248 This court has fallen into disuse 

(m) Under the authority of charters of Edward IV., James I„ and Charles L 
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recorder, of whom the Lord Mayor or an alderman who has passed 
the chair, or the recorder, and at least tlnee other aldermen must 
be present Since 1851 (n) this court has the same powers to try 
criminal offences as other quarter sessions (o), but as the Central 
Cuminal Couit has concurrent jurisdiction in the case of offences 
occurring m the City, such offences are, as a matter of convenience, 
tiled at the Central Criminal Court (p) Appeals, however, from 
courts of summary jurisdiction are heard at the City Quarter 
Sessions The Coui t of Quarter Sessions has in addition jurisdiction 
as to — (1) estieats, (2) examining and allowing the accounts of 
the City of London Trophy Tax, as a preliminaiy to the issue of a 
warrant for tho raising of the tax (q ) , (8) expenses m cases dis 
missed and other small matteis , (4) the assessment of compensa- 
tion for lands taken under Michael Angelo Taylors Act (?) , 
(5) business with regard to forfeited recognisances, (6) poor law 
and luting appeals 

394 The Chamberlain of the City of London has also a couit (s), 
which existed in the time of Edwaid VI , for hearing and deter- 
mining diflerences and disputes between apprentices and then 
masters The judges of the couit are the Chamberlain and the 
Contiollei of the Chambei (who is the Vice-Chambeilam) Sum- 
monses are granted for a fee of Is Counsel and solicitois have 
audience as the “friends" of the parties An appoal lies to the 
recoidei and a jury in the Mayoi’s Couit (l) 

395 In each of the twenty-six wards of the City of London 
theie is a ward-mote, held annually on St Thomas’s Day, which is 
equivalent to a couit leet and view of frankpledge (a) 

396 There is also a court leet and court baron for the manor 
of Fiusbuiy, held yearly before the stewaid of the manor, and 
another for the manor of Duke’s Place, held before the Lord Mayor 
as stewaid of that manor. 


(Hot Cart , 1 Edw 4 , 2, 3 & 4 Edw 4, No 10, granted 9th November, 1462 , 
(> Jac 1, gi anted 24th September, 1608, 1 Oar 16, granted 18th Ootober, 1638), 
Maitland, History of London, Vol I , pp 2%, 308 
(») Onminal Justice Administration Act, 1851 (14 & 15 Viet c 55), s 13, 
which repealed b 17 of the Central Criminal Court Act, 1834 (4 & 5 Will 4, 
c 36, 

(o) See p 82, ante 
ip) Seep 87, ante 

M Militia (Citj of London) Act, 1820 (1 Goo 4, o 100) The tax is raised 
nnaei U & 14 Car 2, o 3, s 27 

! r) 57 Geo 3, c vxix 

i) Tho j unsdiction of this court has been upheld on proceedings on mandamus 
(Royal Commission, 1893, Statement as to the Origin of the Position, Powers, 
Puttee and Finance of the Corporation of London), and is expressly preserved 
by th« Employers and Woikmen Act, 1875 (38 & 99 Viot c 90), s 13. 

(t) See Scyal Commission, 1893, Statement as to the Origin of the Position, 
Powers, Duties and Finance of the Corporation of London, and Appendix to 
Beport of the Municipal Corporations Commissioners (London and Southwark), 
Parliamentary Paper, 1837 (60), p 100. 8ee also Emerson, Courts of Law of 
the City of London 
(a) Seep 216, poet. 
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(xm.) Ludlow. Sect B 

397 The Ludlow Court of Record (b) has jurisdiction in all 
actions, real, mixed, and personal, to any amount The court is u __ a 
directed to be held every week There is a recoidor of Ludlow, Ludlow 
who is consequently judge of the court (c) The proceedings 
are assimilated as nearly as possible to those m the Court of 
Common Pleas before 1852 A table of fees existed in 1884. 

Solicitors have audience in this court 
A charter of Edward VI. granted to the corporation a couit of pio 
poudre (d), which had fallen into abeyance before 1884 

The corporation has also a court leet (e), held onco a year 
before the town clerk as steward (/) 


(xcu ) Lyme Regie 

398 The coi potation of Lyme Regis (g) had a grant of a court T.ymeRegta 
of husting (/i), to be held according to the custom s of Loudon. 

The court has junsdiction m actions of debt and assumpsit to 
ly amount The court is directed to be held weekly before the 
vyor and capital buigesses (now councillors) Tlio proceduio and 
dings are similar to those in the supenor courts ot common law 
, / 're 1885 Rules of practice dated 1841 aie in existence No 
l. >le of fees is in existence, but certain bills of costs aie pieseivcd 
'immoimes aie still issued, but judgment is usually obtained 
oy default 

The corporation has also a couit leet (i). 


(xcm ) Lynn or King's Lynn 


399 The Guildhall Couit of King’s Lynn (A;), or Lynn Regis, Lynn, 
has jurisdiction in all actions, leal, mixed, and personal, to any 
amount The court is directed to be held twice a wetk Thoro 
is a recoider of the boiough, who is judge ol the court (l) The 
procedure and pleadings aie similar to those in the suporior courts 
of common law before 1830 A table of fees is m existence (/»), 
but the court has been m abeyance for many yeais 


{b) This court is held under the authority of a charter of Edward JV (Hot 
Cait , 1 Edw 4, Part IT , No 12), granted 7th December, 1 161 

(r) Municipal Corporations Act, 1882 (45 & 46 Viet c 50), bh 175, 17C See 
p 134, ante 

(d) See p 136, ante 

(e) Seep 215, post 

if) Appendix to Eeport of the Municipal Corporations Oommiasioneia, 1835, 
Part IV , pp 2783— 2793 

(9) This court is held under the authority of a charter of Edward I (Rot. 
Cart v 13 Edw 1, memb 31), granted 1st January, 1285 

(h) As to this name, see note (d), p 176, ante 

(i) Appendix to Report of the Municipal Corporations Commissioners, 18 * 1 
Part £L , pp 1303—1309 , and information kindly given by the town cleik , see 


P 

(*) This court is held under the authority of a charter of Henry VIII (Pat. 
Rol , 29 Hen 8,PartV) 

(0 Municipal Corporations Act, 1882 (45 & 46 Yiot. 0 60), as 175, 176 See 
p 134, ante . * 

(m) Printed in Appendix to Report of the Municipal Corporations Co mmi e* 
mourn, 1835, Part IV , p 2403. 
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8*>*. B. The same charter grants to the corporation a court of Tolbooih 
Particular for hearing and determining civil pleas where the cause of action 
Courts arose on the water There is also a court of pie poudre (n), to be 
held once a year (o), and a court leet(p) and view of frankpledge, 
held yearly before the mayor (q) 

(xoiv) Macclesfield 

Macclesfield 400 The Earl of Derby as hereditary steward (r) of the manor 
and forest of Macclesfield has a court for the liberty of the 
Hundred of Macclesfield and also a court for the manor and forest 
of Macclesfield, both of which are held within the town of Maccles- 
field (s) The jurisdiction of these courts extends to personal 
actions to any amount They are held before the deputy steward (t). 
There is no recorder of the borough of Macclesfield (a) 

The Earl of Derby has also a court leet (b) in Macclesfield, held 
before the deputy steward (c). 

The corporation also appears to have a court of portmote, with 
jurisdiction m all actions, real, mixed, and personal, to any amount, 
but whetliei by prescription or under chaiter is unknown ( d ) 
The corporation of Macclesfield has a court of pie poudre (e). 

(xcv) Maidenhead . 

Maidenhead 401 The Maidenhead Court of Record (/) has jurisdiction in 
all actions, leal, mixed, and personal, up to the amount of £20, where 
eithoi the plaintiiT or the defendant is an inhabitant of the town. 

Seo p 136, ante 

fo ) U nder the authority of a chaiter of James I (Pat Rol , 2 Jac 1, Part 
XXVII ), the corporation of King’s Lynn have the grant of a oouit of Admualty, 
seo p 105, ante 
(p) Seo p 216, post 

(?) Appendix to Report of the Municipal Corporations Commissioners, 1835, 
Part IV , pp 2389- 2404 

(r) Under a giant to Thomas, Lord Stanley, and his heirs 11th January, 1462 
($) See definition of “boiough civil couit,” Municipal Corporations Act, 
1883 (46 A 46 Viet o 50), s 7(1) 

(t) In 183 3 considerable business was done m these courts, in which causes 
woio tried four times a year The records of these courts from the time of 
Edwaid IIL exist In the Record Office there are court rolls of 22 Edw 3 and 
following years, portfolio 155, Nos 55 — 58 

(а) There was a recorder of Macclesfield at the time of the passing of the 
Municipal Corporations Act, 1855 (5 & 6 Will 4, c 76) 

(б) Seep 215 , poet 

* (c) Report on certain Boroughs by T J Hogg, Parliamentary Paper, 1838 
(686), pp 61—63 

(a) A charter dated 29th May, 1261, of Edward, eldest son of Henry Hi , 
granted to the burgesses of Macclesfield that they should not be impleaded or 
adjudged of any plea outside their borough (Earwaker, Hist of East Cheshire, 
Vol If., p 4601 Court Rolls of this court of 22 Edw 3 and following years are 
in the Record Office, Court Rolls, portfolio 165, Nos 55—58 
(e) This court is held under the authority of a charter of Charles U , granted 
19th November, 1684 (Earwaker, History of East Cheshire, Vol IL, p 462) 
Seep 189, ante 

(/) This court is held under the authority of a charter of 15 Charles H. 
fhis charter was surrendered, and a new charter in similar terms, so for as 
^ates to jurisdiction, was granted (1 Jao 2) Neither of these charters appear 
have been enrolled. 
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The couit is dueeted to be held ever; three weeks before the mayor Bwr.li 
(and bridgemasters). Nothing appears to be known as to the prao- Particular 
tice and procedure of the court, but in 1884 a table of fees was m Courts, 
existence 

The charter also granted a court of pie poudre (g), which has been 
in abeyance for a long period, and a couit of the Clerk of the 
Markets (h), to be held once a year befoie the mayor (>) 

(zon) Maidstone. 

402 The Maidstone Court of Pleas (A) has jurisdiction m all Maidstone, 
actions, real, mixed, and personal, within the borough, and m mixed 

and personal actions and m replevin to any amount in the panshes 
of East Faileigh, Barmvnge, Looze, Bo\ley, Alluigton, Milhale, 

Newhyth, Linton, and Otham The court is dueeted to be held 
every other week There is a recoidei of Maidstone, who is con- 
sequently judge of the court (/) Nothing is known of the 
practice and procedure of the court, which has been in abeyance 
since 1778 

[Jndci the same charter the corporation has a court of pie 
poudre (m), which has been m abevance for a long pei tod, and a 
court of conseivancy, for the puipose of preserving the banks of 
the stream and the fishery, but nothing is known of the procedure 
of this court 

There is also a court leel(ra), held annually before the mayor 
and justices (o). 

(xcvn ) Maldon 

403 The town of Mnldon (p) has (1) a court of recoid for the Maldon, 
trial of civil actions, which has junsdiction m personal actions to 

any amount The coui t was directed to be held every three weeks. 

The recorder of Maldon was judge of the court (g), which 
fell into abeyance before 1768 (2) A court of record for passing 
the estates of married women The pi opeity must he within the 
borough (3) A court of pie poudie (») 


( 7 ) See p 136, ante 

(A) See p 137, ante 

ft) Appendix to Report of the Municipal Corporations Commissioners, 1835, 
Fart Iv , pp 3909 — 2913 , and information kindly given bv the town dork 

(k) This court is held under the authority of a charter of George II (Fat Rol , 
21 Geo 2 , Part I , No 26, granted 17th July, 1747) 

(l) Municipal Corporations Act, 1882 (45 a. 46 Viet, c 50), ss 175, 176 Soe 
p 134, ante 

fro) See p 136, ante. 

(n) Seep 215, poet 

( 0 ) Appendix to Report of the Municipal Corporations Commissioners, 1837, 
Fart n, pp 751— 764 

(p) These courts axe held under the authority of a charter of George ill 
(Fat BoL, 50 Geo 3, Fart XQI , No 12 ) The court of record was in exigence 
in 1883 The first grant appears to be by charter of 18 Edw 1 (printed in 
Calendar of Charter Rolls, VoL IL, pp 351, 352), which contains a grint of 
“ sac and boo ” The charter of George III also contains the grant of a court of 
admiralty (see p 105, ante) This court was last held in 1818. 

(;) Municipal Corporations Act, 1882 (45 & 46 Viet c 50), ss 173, 176 See 
p 134, ante. 

(r) See p, 136, ante Appendix to Report of the Municipal Corporations 
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Marlborough 


Monmouth. 


Meath. 


Newark. 


(xcviil) Marlborough . 

404 The Mayor’s 01 King s Court of Mailborough (s) has juris* 
diction m all actions, real, mixed, and personal, to any amount The 
couit is directed to be held eveiy three weekB before the mayor The 
pleadings are as in the superior courts of common law befoie 1852. 

The corporation also has a court of pie poudre (t), disused in 
1835, and a court loot (<t), held twice a year (b). 

(xcix.) Monmouth 

405 The Monmouth Borough Court (c) has ]uusdiction in all 
actions, real, mixed, and personal, to any amount ( d ) The court is 
directed to beheld before the mayoi and bailiff Rules and a table of 
fees weio rnado m 1883 Very little has been done m this court 
Bince 1795(c) 

(t ) Neath 

406 The Neath Court of Pleas (/) has jurisdiction in actions of 
debt up to £100 The couit is diiected to be held before the 
constable of the castle of Neath and (the portieeve) now the mayor 
This couit almost fell into abej aneo m 1798, but the date of the last 
proceeding is 1818 No lules or tables of foes aio m existence (7I 

The mayoi has also aulhonty to hold a couit baron (h), but it 
has not been held since 181b 


(u ) Ntiiarl 

407 The Ncwaik Court of Record (i) has jun&diction in actions 
of tiaspash, debt, detinue, and 1 eple vin to the amount of £200 
There is a recoidei of Newark, who is consequently judge of the 
couit (A) The practice, which is regulated by lules made in 1837 
by the then lecorder and continued by thieo judges of the 


Commissioners, 1835, Part IV , pp 12431 — 2447 , and information kindly given by 
the town cleik 

(«) This oourt is held under the authority of a charter of Queen Elizabeth 
(Pat Pol . 18 Ehz , Part 111 , f 4 b) 

(f) Appendix to Ropoit of the Municipal Corporations Commissioners, 1835, 
Part I , p 85 

(a) lbul 

(b) Appendix to Report of the Municipal Corporations Commissioners, 1835, 
Part I , pp 83 — 85 

(f) This court is held under the authority of chatters of Edward VI , James I , 
aud Clmiles II (Pat Rol , 3 Edw 6, Part I , gi anted 30th June, 1550 , Pat 
Bol , 3 Jac 1, Part XII, fo 27, granted 2nd September, 1606, Pat Rol, 
17 Car 2, Tart I , No 1, grunted 18th May, 1066) 

(rf) The court is believed to have been digitally granted by a charter of 
40 Hon 3 There is no chaitor loll for this a ear in existence 
(e) Appendix to Report of the Municipal Corporations Commissioners, 1835, 
Part I /pp 321 — 325 , and information kmdly given by the town clerk 
(/} Tuls court is held under the authority of a charter of Henry VII 
Boh, 14 Hen 7, Part II}. 

(y) Appendix to Report of the Municipal Corporations Commissioners, 

Part I., pp. 333 — 336 , and information Kindly given by the town clerk 
(h) Seep; 216, post 

u) This court is held under the authority of a charter of Charles I (Pat Rol , 
2 Car l, Part XV , No. 10), granted 1st July, 1626. „ 

(A> Municipal Corporations Act, 1882 (45 & 46 Viet o. 50), ss 175, 176 See 
p. 134, ants. 
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superior courts of common law(Q, is similar to that of the superior 
courts before 1852. The court haB not been held since 1898 (m). 

(oil ) N tubury 


Sect. 5 

Particular 

Courts 


408 The Newbuiy Court of Record (n) has jurisdiction xn per- Newbury, 
sonal actions up to £ 1 8 6* 8 d (20 maiks), but m conbequence of 
there being a lecorder of Newbury, who is judge of the court (o), 
the jurisdiction is inci eased to £20 m pei sonal actions, and 
extends to include actions of ejectment where the lent of the 
premises sought to be recoveied doos not exceed £20 and upon which 
no fine is reserved oi made payable (/>) The court is duocted to 
be held eveiy week The process is by summons, and the pleadings 
and proceduie, which aie governed by rules made m 1882 (q), are 
similar to those in the superior courts of common law before 1852 
The court has been in abeyance for many yeais The coiporation 
also have a couit of pie poudie (/), but in 1831 it had only boon hold 
once within the memoiy of the then members of the corporation 
As loids of the manor of Newbury the ooiporation have a court 
leet(fi), to be holden twice a year (t) 


(cm ) Newca&Ue-umbr- Lyin' 

409 The Couit of ltecoid of Newcastle-under-Lyme (a) has Newcnstlc- 
junsdiction in actions of conti act or trespass up to £50 The under Lyme, 
couit is dim ted to be held c\ery three weeks There is a lecoide* 
of Nowcastle-undei-Lyme, who is judge of the court (ft) Th*' 
pleadings and piactice are similar to those m the supenoi couits 
before 1852 Thoie are no lules oi tables of fees m existence. 

The court has been in abeyance for about seventy years (c) 

The corporation also have a couit of pie poudro (d) 


(l) Statutory Rules and Oideis Revised, VoJ VI , Inferior Court, England, 
pp 129—1 >8 

(m) Appendix to Report of the Municipal Corporations Commissioneis, 1835, 

Part III , pp 1935 — 1937 , and mloimation kindly given by the town olork See 
also Civil Judicial Statistics, 1868 — 1901 t 

(u) This court is held undei tho authority of a charter of Queen Elizabeth 
(Pat Rol , 38 Ebz , Part VI , fo 15 b) There was a surrendor of this charter 
and a regrant by a charter of the first year oi James II , which was in identical 
terms as regards the court 

(o) Municipal Corporations Act, 1882 (45 & 46 Viet c 50), ss 175, 176 See 
p 134, ante 

(p) Ihd , s 183 See p 130, ante 

(< q ) These rules are founded on those drawn up for the corporation of Reading 
in 1793 by Mr Dampier (aftei wards Dam pier, J ) 

(r) See p 136, ante 

(*) Seep 215 , post 

\t) Appendix to Report of the Municipal Corporations Commissioners, 1835, 
Part I , pp 89—91 , and information kindly given by the town derk. 

(a) This court is held under the authority of charters of Queen Elizabeth and 
Charles II (Pat Rol , 32 Eli/ , Part XX , f o 30 b, granted 8th May, 1590 ; 
Pat Rol., 16 Car 2, Part XIX ) 

{b) Municipal Corporations Act, 1882 (45 & 46 Viet, o 50), ss 175, 176 Seo 
p 134, ante. 

(c) Information kindly given by the town clerk 

(<fl Appendix to Report of the Municipal Corporation. Commissioner., 1836, 
Fart m , pp. 1951-1954. Seep 136, ante. 
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Newcaatle- 
upon lyne 


(civ ) Newcastle upon- Tyne 

410 The burgess (e) and non-burgess (/) courts of Newcastle- 
upon-Tyne^) have jurisdiction m all actions, real, mixed, and 
personal, to any amount Actions against f icemen are brought in 
the burgess court and those against non-fi oemon m the non-burgess 
court. The jurisdiction of these courts was extended in Maich, 
1838, to the borough of Gateshead ( h ) There is a recorder of 
Newcastlo-upon-Tyne, who is consequently judge of these courts (t) 
The practice and procedure are regulated by the Common Law 
Procedure Act, 1852 (k) Rules were also made m 1871 under the 
Debtors Act, 1869 (/) Theie is a printed table of fees and solicitors’ 
costs (m) Solicitors have audience The court is still m use 

The corporation have also a grant of a court of conservancy, to be 
held once a year ( m ) 

There was an ancient Court of the Staple at Newcastle-upon- 
Tyno («) 

(ov) Newport (Tele of Wight) 


Newport (isle 411 The Newport Court of Record (o) hae jurisdiction in mixed 
of Wight) ftU( j p ersona i actions to any amount ( p ) The couit is dnected to 

be held twice a week, before the mayor and aldermen, 01 any thiee 
of them, the mayor being one The proceduie is almost exactly 
similar to that of the King’s Bench befoie 1852 This court fell 
into abe\ance about 1886 

The charter also giantod a couit of pie poudie (y), held before 


(r) Poiineily called tho ninyor’s couit This couit was a proscnptivo couit 
dating b w k ot 1c i«»t to the timn of Henry T (we Stubbs, Solect ( 'baiters, p 107} 
The load tiudition is that this court ( xisted m Homan times 

(/) Founoilv uillod tlio shnniFs couit Ongimillv giantod by tlniloi of 
1 lion 4 Tho coipoi ition possess recoids of tins (ouit back to lbl 1 

(//) Tin so corn Is mo held undei tho oulhoiity of a thru ter of Queen 
Eli/ubctli (Pat llol , 412 Ehr , Part XXI , fo .19 b) Continued by a charter 
of 2 Jae 

(/*) By warrant of Her late Mnj only m Counal under the Municipal Corporation 
(General) Act, 1837 (7 Will 4 & 1 Yu t e 78) f s 37, nowiepeoled and ro-onacted 
by the Municipal Corporations Act, 1882 (4 5 & 4G Yict c 50), ss 5, 185 This 
is apparently the only instance in which tins power of mcieasing the aiea of 
jurisdiction of a local court of lecord has been exercised 
(») Municipal Oorpoiations Act, 1882 (45 & 46 Viet c 50), 6S 175, 176 See 
P 111, ante 

(k) The whole of this Act, 15 & 1<> Viot c 76, and the rules made there- 
under were extended to these com t*> by Older m Council of 13th September, 1854 
(Statutory Rules and Oiders Revised, Yol YI , In tenor Court, England, p 138) 
(?) 82 & 33 Viet c 62 The rules are priutcd m Statutory Rules and Oiders 
Revised, Yol YT , Inferior Court Englard, pp 139 — 144 

(fv») Appendix to Report of the Municipal Corporations Commissioners, 1835, 
Jfrli IQ . pp 1633—1648 , and information kindly given by the town clerk. 

(n) Statute of the Staple (27 Edw 3, et&t 2, c 19), see p 137, ante . Under 
chatter of Henry YL (Hot Cart , 21—24 Hen 6, No 39) the burgesses of 
Newcastle-upon-Tyne were exempted from the jurisdiction of the Admiral of 
England* box this exemption is now repealed (see p 90, ante) 

(o) This court is held under the authority of a charter of Charles Q (Pat. 
Rol , 13 Out* 2, Part XIII , No 4) 

(p) There seems once to have been a court within the borough, with cognis&nos 
of pleas of land, and iu which deeds were regularly registered. 

(j) Seet> 136, ante 
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the major and a court o! admiralty (r). There is also a court 
leet(a), to be held twice a year before the town clerk os steward. 

(on) Newport {Monmouth), 

412. The Newport Court of Record (6) has jurisdiction in actions 
of debt to any amount. It ought to be held weekly before the 
mayor. No rales or tables of fees or costs are m existence, and m 
1883 the practice was unknown. 

Apparently the corporation have a couit of pie poudie(c). 

(evil ) Northampton 

413. The Court of Record of the borough of Northampton (d), 
also called the Northampton Couit of Fleas, which is still in use, 
has jurisdiction in all actions, real, mired, and personal, to any 
amount The court is directed to be held every three weeks The 
lecordor of Northampton is judge of the court {e) Tho procoduie 
is l emulated by the Common Law Procedure Acts, 1852 (/) 
and 1854 (p) The whole of tho pioviBions of the Suinmaiy Pro- 
cedure on Bills of Exchange Act, 1855 (/i), have beon oxtondod to 
this court Tlieie is a table of fees, made subsequently to 1815 

There is also a court of the clerk of the market (i), held before 
the mayor (&). 

(cvm ) Norwich . 

414 The Norwich Guildhall, or Sheriff's Court (l), has juris- 
diction m mixed and peisonal actions to any amount. The court 
is duected to be held twice a week before the steward, who must 


(r) Appendix to Report of the Municipal Corpoi alums ComiiuHHioiiars, 1835, 
Part II , pp 773—783, and information kindly given by the town clerk 

(а) See p 215, jmt 

(б) This court is held either under a prescriptive ri{ ht or under the authmity 
of a charter of James I (Pat Rol , 21 Jao 1 , Part XI ), granted 20th September, 
1623 This charter confirms the prescriptive Iran oh isos of tho corporation, oh 
well os those granted by a charter of Henry, Duko of Rockingham The court 
of record appears on the whole to have a piescnptive origin 

(<) Appendix to Report of tho Municipal Corporations Commissioners, 1835, 
Part I , pp 341 — 347 See p 136, ante 

(d) This court is held under the authority of a charter of Geoigu III (Pat 
Eel , 36 Geo 3, Part VI , No 1) 

(e) Municipal Corporations Act, 1882 (45 ft 4b Viet c 50), ss 175, 176 hoo 
p 134, ante 

(/) 15 A 16 Viet c. 76 Tho whole of the provisions of this Act and of the 
rules thorounder were extended to this court by Older m Council of 
25th November, 1853 (Statutory Rules and Orders Revised, VoL VI., Iufcnor 
Court, England, p 144; 

fa) 17 & 18 Viet, c 125 The whole of the provisions of this Act and of the 
rules thereunder were extended to this court by Order in Council of 
14th November, 1854 (Statutory Buies and Orders Revised, VoL VI , Inferior 
Court, England, p 145) 

(5) 18 ft 19 Viet o 67, by Order in Council of 19th October, 1855 (Statutory 
Rules and Orders Revised, VoL VI , Inferior Court, England, p 145) 

M See p 137, ante 

(£) Appendix to Report of the Municipal Corporations Commissioners, 1835, 
Pleat Hi , pp 1965-^-1970 , and information kindly given by tho town clerk. 

(0 13ns oourt is held under the authority of a charter of Charles II. (Pat* 
RoL, 16 Car 2,PartVL,No 4) 
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be a barrister of five years’ standing Conseqneutly the recorder 
of Norwich is not ex officio the judge of this court (m) 

The procedure is that established by the Common Law Procedure 
Acts, 1852 (n) and 1854 (o) The whole of the provisions of the 
Summary Procedure on Bills of Exchange Act, 1855 (p), have been 
extended to this court, as also have been those of the schedule to 
the Borough and Local Courts of Becord Act, 1872 ( q ) 

The court is still m use It appears to have originated in a 
court of husting, on the model of that of London ()) 

There is also a court of pleas, with jurisdiction in real actions, 
to be held before the mayor and sheriffs or one of them As the 
steward doos not appear to have been judge of this court in 1885, 
the recorder of Norwich is judge (s) 

The coiporatton have a court of equity (a), to be held before the 
mayor and two justices This couit had been in abeyance long 
before 18S3 (5) It does not Beem to have been a coiut of record 
The corpoiation of Norwich have had a couit leet(t) and view of 
fiankpledge since the thirteenth century (<1) 

Theio was an anciout Court of the Staple at Norwich (e) 

(cix ) Nottingham 

N ottingham. 415 Under a chattel of Henry VI (/) the Couit of Record of 
Nottingham has jurisdiction in all actions, real, mixed, and personal, 
to any amount The jurisdiction of this court lias been excluded 
m all caBcs in which the county court has jurisdiction (g) The 
couit is directed to be held from day to day The recoider of 
Nottingham is judge of tho court (/i) The proceduie is similar 

(m) Municipal Oorpoiations Act, 1882 (45 & 46 Yict c 50), as 175, 176 See 
p 154, ante At tbo pi ©sent time there is a judge of the court appointed by the 
oorpniution 

(«) 1 > A 16 Yict c 76 This Act, with ceitam exceptions, and the rules 
tborcundei were extended to this couit bj Order in Council of 3rd July, 1854 
(btatutory Rules and Orders Revised, Yol VI , Inlenor Court, England, p 146) 

(o) 17 & 18 Yict c 125 This Act, with cortain exceptions, and the rules 
theieundor were extended to this court by Ordorin Council of 20th May, 1857 
(Statutory Rules and Orders Revised, Vol VI , Inferior Court, England, p 147) 

(p) 18 A 19 Viet c 67, by Order in Council of 20th Miy, 1857, ubi svpra 

(o) 35 A 36 Viet c 86, by Order m Council of 17th July, 1873 (Statutoxy 
Rules and Orders Revised, Vol VI , Inferior Court, England, p 148) 

(t) See noto (d), p 176, ante 

m Soe nole (r), p 134, ante 

(a) This couit was gianted to the corpoiation by a charter of Philip and Mary 
(Fat, Rol , 2 & 3 Phil & Mar , Part VJII) 

(b) Appendix to Report of the Municipal Corporations Commissioners, 1835. 
Part Iv , pp 2459 — 2168 

(c) See p 215, post 

(a) See “Leet Jurisdiction m the City of Norwich, ,f Selden Society Publica- 
tion^ Vol V 

(«) Statute of tho Staple (27 Edw 3, stah 2, o 19) See p 137, ante 

(/) Fat Rol , 27 Hen 6, 'Part II, memb 6, printed with a translation m 
Records of the Borough of Nottingham, Yol II , pp 186 — 209 (see pp 104, 
195) 

(?) By Order in Council of 13th November, 1858 (Statutory Buies and Orders 
Be vised, Vol. VI . Inferior Court, England, p 149) 

(A) Municipal Corporations Act, 1882 (49 & 46 Yict e 90), sa 175, 176. See 
f. 184, anil. 
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to that of the superior courts of common law before 1852. No 
rules or tables of costs or fees are known to be in existence. The 
court has been in abeyance for a long period (»). 

The corporation, as lords of the manor, have a coui l leet 0), to 
be held twice a year ( k ) 

The charter also exempts the borough from the jurisdiction of 
the Clerk of the Market of the King’s Household (J) 

(cx ) Oswestry 

416 Under a charter of Charles II (m) the Oswestry Corn t of Oswestry. 

Recoid has juiihdiction in personal actions to any amount The 

court is directed to be held weekly The recorder is judge of 
the court (n) The practice and procedure are similar to those m 
the superior couits of common law befoie 1852 By the chatter 
the fees are to be the same as those in the Ludlow Corn l of 
Recoid (o) These aie stated to bo half those taken m the Couit 
of Common Fleas befoie 1852 The court does not appeal to ha\e 
been held since 1881 (j>) 

The chartei also giantod to the coipoiatiou a court of pie 
poudre(q), which has long been in abeyance (?) 

(cm) Oujord Intvasity 

417 A chaitoi of Edwaid III (r) gi anted to the umvoisity that Oxford 

m all causes, wlicie a eleik is one party, in contiacts and tiospasses Umvcr8,t * 
the chancellor of the university should have cognisance thereof. 

Another charter of Henry VIII (t) made the junsdiction exclu- 
sive (a) so fai as regards defendants (5) By the university 
statutes (c) the couit of the commissaiy oi vice-chancellor of the 

(i) No record of an) businoss being done appeals in the ( il J udu ial Statistic a, 

18t>8 — 1905 

(.;) Soo p 213, 

(/V) Appends to Roporfc of the Municipal Corpomtiom, CoimniswoiiOiN, 183$, 

Fait III, pp 1983 — 1994 

(/) See p 137, ante 

fm) Pat Kol , 23 Car 2, Pait II , No 5, granted 13th January, 1671 

(n) Municipal Corporations Act, 1882 (43 A 46'Yict c 30), hh 17«j, 176 See 
p 134, ante 

i p) See p 179, ante 

p) Civil Judicial Statistics, 1882 — 1903 

q ) See p 136, ante 

r) Appendix to Report of the Municipal Corporations Commissioners, 1836, 

Part Iv , pp 2823—2829 

(«) Pat Kol , 6 Edw 3, Part II , rnemb 8, granted 16th October, 1331 
(f) 14 Hen 8, set forth in “ llegi strum Privilogionum Aim® Umveisitatis 
Oxomensis” (1770), p 40 This charter is conlnmed by atiit 13 Eliz c 29 
The sections m question, with a translation, are printed in the zeport of GmntU 
v Whittingham ( 1886) 16 Q. B T ) 761, atpn 762 — 763 
(a) Where a plaintiff who resided in London brought an action in the High 
Court for libel against a resident undergraduate member of the umversit) , and 
the chancellor claimed cognisance of the action m his court under tho c h irfcer, 
it wae held that the pnvilege of the charter extended to cases in wlw h the 
plaintiff resided outside the limits of the city of Oxford, and therefore that the 
claim must be allowed, ((7m nett v WhttUngham , supra ) 

(6) Hayes ▼ Long (1766), 2 Wils 310 

(c) Statute UmveraitatiB Oxomensis, 1907, tit. XXI f s. 1 (2). 
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university is directed to be held once a week, even in vacation (if it 
seem 1 ; fit to the vice-chancellor) before the vice-chancellor or his 
deputy, assisted by the two proctors of the university (if they 
think fit to attend) The deputy of the vice-chancellor must be 
either a doctor or bachelor of civil law (d) There is a registiar 
of the court, who must be a master of arts or bachelor of civil 
law(e). 

The practice and piocedure m the couit are regulated by rules, 
forms, and scales of fees and costs made m 1892 by the vice- 
chancellor and confiimed by the rule committee (/) 

The enactments and rules of the Supreme Couit relating to 
appeals fiom county courts lia\e been applied to this court (g) 

If on the hearing of a cause the machinery or jurisdiction of the 
court appear to the judge inadequate to do justice between the 
patties, he may m his disci etion give leave to either party to take 
pioceedings in some other competent court ( h ) 

Pioctors, at least thiee in number, boing masteis of arts, 01 
bachelors of civil law, skilled m the practice of the law and 
approved by the vice-chancellor, or barnsteis and solicitors approved 
by the vico-chancollor, have the right to practise in the court By 
leave of tho couit barristers not qualified as pioctors may be heard 
Leavo to be heaid by counsel must be obtained by special applica- 
tion (t) This court is still in full operation (k) 

The couit has also criminal jurisdiction in all cases m which 
a lcsidcnt mombei of the umveisity is prosecutor or defendant, 
except m treason, felony, 01 may horn The jurisdiction is exclusive 
wheio a lesident member of the university is defendant (Z) 

By a charter of Edward III (m) the assize of bread, wine, and 
beer and the supei vision of weights and measures in the city of 
Oxford and its BuburbB were gianted to the university Under this 
power two clerks of the market (n) are appointed fiom among the 


(if) Statute Umveisitatis Oxomonsis, 1907, tit XXI , s 1 (3) The 1908 
edition ears buinstor ot live jenis’ stun ding, who is a member of Convocation. 
(<) Ibid , a 1 (4), and shall be a soliutoi of the Supieme Court 
(J ) Statutory Rules and Oideis Housed, Vol VI , Inferior Court, England, 
pp 150— 1C8 The judge may in any case allow ouch further occasional costa 
ob ho may deem to have been fairly and properly incurred (Statutory Buies and 
Oitlois Revised, VoL VI , Inferior Courts, England, p 107) 

(y) By Ordm in Counoilof 23rd August, 1894, made under the Judicature Act, 
1875 (8b A 89 Viet c 77), and tho Statute Law Revision and Civil Procedure 
Act, 1883 (46 A 47 Yict o 4<>) (Statutory Rules and Orders Revised, VoL YI , 
Inferior Court England, p 168) 

(h) RuIob of the Vico Chtimclloi’s Court of the University of Oxford, r 23 
(*) I bul , r 19 

(k) Infoimation kindly given by the registrar 

(J) There is some doubt as to how far the jurisdiction is mterfersd with 
by the Summary Jurisdiction Act, 1879 (42 & 43 Viet c 49) This depends 
on whether the chancellor- or Tine-chancellor in the exercise of their juris- 
diction is a court of summary jurisdiction within the meaning of the Act 
See this point discussed in RashdaU, Universities of Europe, Vol II , Part TT- , 


pp 786-789. 

(m) 29 Edw 3, 27th Juno, 1355, printed in Aylifie, University of Oxford, 
Voi II , Appendix, p xxvw 
(a) Sf»p.l37,onfe 
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heads of houses, masters of arts, and bachelors of divinity, medi- 
erne, and law, one by the chancellor and the othev by the vice- 
chancellor. The Clerks of the Maiket may either punish offenders 
themselves or bring them before the vice chancellor (o). 

(cxii ) Oxfotd City 

418 The Oxford Mayoi’s Court ( p ) 1ms jurisdiction over per- 
sonal actions to any amount Members ot the umveiHity aie, how- 
ever, exemi’i from the jurisdiction of the court The pleadings 
me as at common law before 1852 The court is dueolud to 
be held eveiy week Tliero is a lecoider of 0\fonl, who is con- 
sequently judge of the couit (</), which is still used (i) 

The chartei also confirms the jurisdiction of tlio Oxfoid Oouit ot 
Husting («), wl ich is co-extensive in peisonal actions with that of 
the Mayoi’s Court, and in addition has jurisdiction m real aud 
mixed actions 

The coipoiation have also a court of pie poudi o {t), which had 
long been m abeyance m 1833, and a couit leet (a). 

(c^ui ) Pemhtvke 

419 The Mayoi’s Foitnight Couit of Pombroko (b) has juiisdic- 
tion m all actions, leal, mixed, nnd personal, to any amount The 
couit is dnectcd to be held fiom fifteen days to fifteen days beforo 
the major oi Ins deputy The court had been in abeyance foi sixty 
yeaiB in 1834 

The chaitei also gi anted a court of pie poudre (t), which also had 
fallen into disuse before 1834 (d) 

(cxiv ) Peuryn 

420 The Pi n J Court of Itacoid (r) had jin lsdiclion in personal 

actions up to tho amount of £10 The court 1 directed to bo held 


fa) Statute Uiincisitatib Uxornousi*?, 1907, tit XVII , s 6 

( p) This court is h< Id under tho authority of a churtf r of J mien I (P it Rol , 
3 Jac 1, Part 1 , f 1), gi anted 29tli Jul}, 1605 Tins chart*i only confirm a 
a franchise resting on prescription as well in the case ol tho Major’s Court 
as m that of the Co irt or Husting 

(q) Municipal Corporations Act, 1882 (45 A 46 Viet c 50), bb 175, 176 See 
p 134, ante 

(r) One plaint was enteud in 1901, "but it was withdiawn or struck out 
(Civil Judicial Slut jstics, 1904, Pai haraentei v Papei , 1906 [C 2915], p 165) 
No plaint was entered in 1905 (Civil Judicial Statistics, 1905, Parliamentary 
Paper, 1907 [C 3177], p 165) 

(s) See note (rf), p 1 <6, ante 

h) See p 136, nut* 

fa) Appendix to Report of the Municipal Corporations Commissioners, 1&,», 
Part I , pp 97 — 103 

(5) This court is held under the authority of a charter of Richaid III , granted 
19th March, 1485, confirmed by charter of 5 Jac 1, granted 0th July In 
the charter the court is called a " court of hundred, but the title of the 
“ Mayor’s Fortnight Court ” appears to have been commonly used 
See p. 136, ante 

(a) Appendix to Report of the Municipal Corporations OommiHsionora, 1835, 
Part I*, pp 365 — 369 

(e) This oourt is held under the authority of a charter of James I (Pat. RoL, 


Sect 6, 

Particular 

Courts. 


Oxford. 


Pembroke. 


Pcnrjn. 
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Courts. 


Boot. 5. eveiy three weeks before the mayor, aldermen (and recorder), or 
Parttonlar two of them, of whom the mayor must be one There is no recorder 
Courts of Penryn No lecords, rules, 01 tables of fees relating to this 
comt are m existence 

There is also a court of the manor of Penryn Forryn, with an 
extensive but undefined jurisdiction extending over the borough of 
Falmouth (/). 

(oxv) Penzance 

Penzance. 421. Tlio Penzance Court of Record (q) has juusdiction m 
personal actions up to JE50 The couit is directed to be held every 
fortnight There is a recorder of Penzance, who is judge of the 
court (h) In 1838 an old book of rules was m existence The 
couit has been m abeyance for many years. Solicitors are entitled 
to audience in this corn t (0 

(cwi ) Peteihotough 

Peterborough 422 The Dean and Chapter of retoiboiough (k) have a couit 
of common pleas (/), with juusdiction m mixed and peisonal actions 
to any amount aiismg in the soke of Peterborough The court 
is directed to be held weekly before tho stewaid of the dean and 
chapter, who is always a solicitor His remuneration is demed 
fiom foes(m) The emufc has not been used since 1883 (//) Under 
othei cluutois the dean and chapter have also a couit of pie 
poudro(o), a couit leet(p), and view of frankpledge (q) 

18 Jac 1, Tart XII , No 2), giantodoth Pobruaij, 1621 This charter was 
surrendered, and a now chartoi in similar teims as to the court granted, 
1 Jhi 2 This cliaifni Booms novel to have boon enrolled 

( t) Appondix to Itopoit of tho Municipal (Yupoiations Commissioncis, 1833, 
Pait 1 , pp 5b3, 5b4 

((/) The ( ouit is hold under tho authority of a charter of James I (Pat Eol , 
12 Jm 1, Pait XIX , No 1), gianted 9th May 

(k) Municipal Corporations Act, 1682 (4o A 4b Yict c 50), as 175, 176 Seo 
p 1%>4, ante 

(i) Appendix to the Eepoit of tho Municipal Corporations Commissioners, 
1833, Part I , pp 571, 572 

(A) This court is held under tho authority of a charter of Hemy IH (Chart 
Bol , 54 Hen 3, memb 8), granted 15th May, 1270 This charter giants to 
the abbot and consent of Peteiboiough, of whom the dean and chapter are 
successors “ sac and soc ” aud all pleas of withomam within their hundreds in 
Noi thagiptonsliu e 

U) The couit was anciently ealled “ Cuna de Portman Mote n (Bridges and 
Wlialley, Hibt of 1 Northampton shire, Yol II , p 537) 

(m) Parliamentary Paper, 1888 (0 187), I\\\u 169 

(ft) One plaint was entered in 1893, which was determined for the plaintiff by 
consent (Civil Judicial Statistics, 1893, Parliamentary Paper, 1894 [0. 75101, 
p, 38, xov ) 

(o) See p 136, ante 

(p) Seep 215, post 

(q) See Placita de Quo Warranto, temp Edw 1, 2, 3, p 551 The justices of 
the liberty of Peterborough appear to be entitled to have separate commissions 
of oyer and terminer and of gaol delivery directed to them This was done on 
22na December, 1845 These commissions remained in foroe, notw ithstanding 
the death of the late Queen Yiotona, by the operation of §, 1 of the Demise of 
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(oxvn ) Plymouth. Baor B. 

423 The Plymouth Mayor’s Coint oi Boiough Court (») ha9 
jurisdiction in all actions, real, mixod, and personal, to any amount. — 
There is a recorder of Plymouth, who is judge of the couit (s) Plymouth, 
Buies were made for the court m 1882 The piactico is generally 
similar to that of the Couit of Common Pleas befoie 1852. 

Counsel and solicitois ha\e audience as advocates The court 

has been m abeyance for many years (t) 

The coipoiation have a couit lect(a) and view of frankpledge (i). 

(cxvm ) Poult j tad 

424 The Couit Buige&s and Foreign of Pontefiact(r) has juris- VootofiacU 
diction in all actions, real, mixed, and peisonal, to any amount 

The couit is duectcd to be held eveiy thioo weeks The recoidcr 
of Pontcfiuct is the judge of the court (d) In 1881 a table of foes 
was m existence (e ) 

(cxiv ) Poole 

425 The Poole Court of Kecoid(y) has jurisdiction in all Poole, 
actions, leal, mixed, and peisonal, to any amount The couit is 
directed to be held weekly The recoidei is judge of the couit (g) 

The piactice and pioceduie la analogous to that of the superior 
courts of common law befoie 1852, except that the whole of 
the piovisions of the Summary Pioceduie Bills of Exchange Act, 

1855 (h), and of the schodule to the Boiough and Local Courts 
of Recoid Act, 1872 (/), have boon extended to the court There 
are lilies and tables of lees etc in existence 


the Oiown Act, 1901 (1 Edw 7, c 5) See Caches, Liberty of Petei boiough, 
pp 51, 52 

(r) This* court is held uudoi the authonty of a chart* i of Iloniy VT Before 
the mcor]>oratioii of PI) mouth the court was hold by the sonoHchal of the Prior 
of Plympton 

(s) Municipal Coiporations Act, 1882 (45 & 46 Viet c 50), as 175, 176 See 
p 154 ante 

{t) Appendix to Report of the Municipal Ooipoi atious Commissioners, 16 JO, 
Part I , pp 579—584 , and information kindly gnen b) the town clerk. 

(f ) See p 215, post 

lb) 4 Ed* 4 (Bntton and Brayloy, Devon, Vol I , p 147) 

(c) This court is held under the authonty of a charter of Charles II (Pat 
Bol , 29 Car 2, No 7) Ibis charter was surrendered, and a now charter m 
similar terms so faros regards the franchise of the court was granted (1 Jao 2) 
The court was first granted by a charter of 2 Ric J 

(d) Municipal Corporations Act, 1882 (45 & 46 Viot o 50), as. 175, 176 See 
p 1J4, ante 

(s) Appendix to Report of the Municipal Corporations Commissioners, 1635, 
Part III , pp 1673—1677 

(/) This court is held under the authonty of a charter of Queen Elizabeth 
fPat Bol , 10 Eliz , Part II ), granted 23rd June, 1568, and Charles II , granted 
20th November, 1666, enrolled Pat Bol , 19 Car 2, Port IX , No. 10 

(?) Municipal Corporations Aot, 1882 (46 ft 46 Viot c 60), ss 175, 176 bet 
p 134, ante. 

(A) lg ft 19 Vict,c 77, by Order in Gounoil of 31st July, 1858 (Statutory 
Bates and Orders Revised, Vol VI , Inferior Court, England, p 168) 

(*) 35 ft 36 Viet o. 86, by Order m Council of 26th June, 1873 (*bid , p 1 69), 
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COTJBTS 


Sect, 5. 
Particular 
Courts. 


Portsmouth 


Preston. 


The court is still held, but no plaints seem to have been entered 
since 1900 (h) 

Poolo being a county of itself, the sheriff has jurisdiction to hold 
his county couit(Z) 

(cxx ) Portsmouth 

426 The Portsmouth Court of Kecoid(?«) has jurisdiction in 
all actions, real, mixed, and personal, to any amount The court is 
dnectod to be held weekly There is a recorder of Portsmouth, 
who is the judgo of the court (n) The piactice and procedure 
is similar to tint of the supenor coiiits of common law befoie 
1852 Counsol and solicitors have audience m this couit Buies 
made in 1812 aio m existence ( 0 ) The couit has not been used 
for many 3 euis ( 71 ) 

The coipoiation have also a court of pie poudie(g) and a court 
leot(?), to ho held twice a year befoie the mayoi (s) 

(r\xi ) Picston . 

427 The Pieston Couit of Jlecoid (a) has jurisdiction m personal 
actions to any amount The comt is directed to be held eveiy 
thieo weeks, and is still in use The lecorder is the judge of the 
couit (h) The pi xctice and procedure 1 ^ regulated by the Common 
Law Pioeeduio Act, 1852 (c), ceifcain provisions of which, and of 
tho lulos modo fcheiounder, weio extended to this couit (c l) 

The clinitei also granted to the coipoiation a court of pie 
pouche(c) and a couit loet( 7 ) and view of fiankpledge (g) 


(l) Civil Judicial Statistics, 1001—1005 Tho coloration have also a court 
of udnnralty (seo p 105, ante) with i f*il\ir oir is insignia 
{ l ) Appendix to Rf'poitof tboMnmupil C 01 positions Commissioners, 1835, 
Part U pp 1 U9 — 1321 niidniioimation kindh tfiicn by tho town tloik The 
tot il t »vtsio< \ 01 ttblo shall not ext cod £l whole tho amount 1 ©covered is not 
11101 0 llnm £5, nor £1 10s where the amount 11 covered is above £5, but not 
moio than £10, unless spcrinlh allowed bv tlio ludpre 

(;») This court is be Id under tho authority of a chaitor of Charles I (Pat 
Bol , 3 Car 1, Part XXX ), granted 17th November, 1628 
(?») Municipal Corporations Act, 1862 (45 A 4b Viet t 50), be 175, 176 See 
p 131 avU 

(o) Punted m Appendix to Rawlinson’s Municipal Corporations Act, 4th ed 
(;;) Ci\d Judicial Statistics, 1868 — 1905 
lq) 8eo p 136, anU 
fr) t?oe p 215, post 

(b) Appendix to Report of the Municipal Corporations Commissioners, 1835, 
Fait. 17 , pp 601 — Hid and information kindly given by the town clerk 
(«) This court 1 * held under the authority of a charter of Charlos II (1684) 
(6) Munvipal C 01 pom f ions Act, 1882 (45 & 46 Yict 0 50), ss 175, 176 See 
p 134, ante 
it) 15 A 16 Viet c 76 

(in By Oidei in Council of 13th September, 1854 (Statutory Buies and Orders 
Be vised, Vol VI , Inferior Court, England, p 170) For the history and juris- 
diction of the court, see Addison v Preston Corporation (1852), 12 C B 108, and 
as to appeals, see Darien v Shuttleworth , [1902] 1IB 721. 

(e) Seep. 136, ante 
u) Seep. 215, post 

Cff) Yppendix to Report of ihe Municipal Corporations Commissioners, 18 35, 
Part HI* pp. 1683—1691 , and information kindly given by the town olerk. 
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(ox xn ) Earns eg {Huntingdonshire) Bsot. i. 

438. The Bamaey Oouit of Pleas (A). This couit has jurisdio- 
tion m personal actions up to any amount The judge of the court — 
is appointed by Lord de Ramsey, and is paid by fees^i) Bwawy. 

(cxxw ) Reading 

420 The Reading Boiough Couit of Record ( k ) has jurisdio* Bonding, 
tion in poisonal actions up to £10, which junsdiction is increased 
to £20(1), and also in ejectment up to £20, as there ib a lecorder 
of Reading, being a barrister of five years’ standing who is judge 
of the court (m) Rules were made foi the couit in 1702 («) By 
the charter the right of audience is lostncted to foui soliutois, to 
be admitted by the corporation 

The corporation has also a court loot (o) and view of frankpledge 
as loids of the manor of Reading (p) 

(c xxiv ) Retford (Rust) 

430 The Court of Recoid of East Retford (q) lius jui isdiction in Rottord 
pcisonal actions up to any amount The court is diroctod to bo hold (East) 
every three weeks Thoie is a recorder of East ltotfoid, but as m 

1835 there was a separate judge entitled the Blewaid of the court, 
who was a oarnster of five years’ standing, the lecorder is not 
t ii tutc officio the judge of the court (r). The practice and procedui e 
arc similar to those of the superior couits of common law befoio 
1852. This court has practically been in abeyance since 1810(8). 

(exxv ) Richmond {Yorka) 

431 The Richmond Couit of Record (t) haB jurisdiction m Richmond 
personal actions up to the amount of £100. The court is dnected ( Yorl “). 

(h) A charter of Henry 1 , puntod m Dugdalo's Afonanticon Anglicauum 
(od 1846), Vol II r p 563, granted to tli© lionedictn ^ Abbey of Itamsoy the 
franchise of •• sac and soc” (j c , of holding a free court) Under a ehaiter of 
Henry VIII (Pat Ilol , 31 lien 8, Part IV, memb 11, dated 4th March, 

1540) the house and site of the ablxsy of Ramsey weio panted to Hir Richard 
Cromwell, together with all 3 urisdiction and couits thcioot This franchise is 
now vested m Lord de Ramsey as tho successor m title fo s n Riohaid Oroniwoll 

(t) Parliamentary Paper 1888 (0 187), lxvxu 189 

(h) This court is hold under the authonty of a charter of (Jinnies I (Closo Roll 
15 Oar 1, Part XI , No 23) 

(l) Municipal Corporations Act, 1833 (5 & 6 Will 4, c 76), s 118 This 
jurisdiction is continued by the Municipal Corpoiations Act, 1882 (15 & 46 Yu t 
c 50), 8 163 

( 01 ) Municipal Corporations Act, 1882 (45 & 46 Viot c 50), as 175, 17b bee 
p 134, ante 

(n) By Mr D ampler, afterwards Dumpier, J 

( 0 ) Bee p 215, post 

(p) Appendix to Report of the Municipal Corporations Cummissionci , 1^35, 

Parti, pp 111 — 114 

(a) This court is held under the authority of a charter of Jamos I (P t liol , 

A Jac 1, Part XXVUI ) The franchise was originally gianted by Ilenij VI. 
in 1424 

{r) Municipal Corporationfl Act, 1882 (45 & 46 Viet, c 50), ss 175, 17b Bee 
F- 134, ante . 

M Only five plaints were entered between 1816 and 1833 (Appendix to Report 
of the Municipal Corporations Commissioners, 1835, Part III , j»p 1861—1863) 

(0 This court is held under the authonty of a charter of ( haries II (Pat# 
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Courts. 


Sect 5. 
Particular 
Courts 


Ripon. 


Rochester. 


to be held every fortnight There is a recorder of Richmond, who 
ib consequently judge of the com t (a) The court fell into abeyance 
on tho establishment of county couits m 1846, and the last comt 
was held in 1819 

Tho chartei also giants a court leet (b) and view of fiankpledge, 
to ho held before the mayor and aldermen (< ), and a court of pie 
poudto ( d ) 

(cxxvi ) Ripon 

432 The Bipon Couit of Recoid(e) has jun&diction in mixed 
and personal actions up to the amount of £50 The charter of 
James I directed the court to be held every foilmght, but the 
chaiter of James II duected the court to bo held once in eveiy 
March Themayoi (and the recoidei 01 his deputy) are ilie judges 
of the court There is now no recoidei of Ripon (j) This court 
fell into abeyance long befoie 1885 

The coipoiation have also a couit of pie poudie (q), held before 
the mil) 01 (/i) 

The I)e«in and Chapter of Ripon have a couit of pleas called 
the Canon Fee Couit (/) 

In 1811 llioic existed a couit miliUiy foi the lecoveiy of debts 
to any amount, the ofiiceis of which were appointed by the Lord 
Lieutenant of the West Riding This couit had jurisdiction over 
tho borough and liberty of Ripon (k) 

(c\uu ) Ro lu s Ur 

433 The Rochester Couit of Portmote (/) has jurisdiction m all 
actions, real, mixed, and personal, to any amount The court is 
duected to bo held from fifteen days to liflcen days The iccoider 
of Rochestei is judge of the couit (w) Theie appears to have 

Rol , ‘20 Ciu 2 , L' nt 1 , No 5) The jurisdiction was ongmally giant* d by a 
chai tei ot 10 Eli/ 

(a) Municipal Coipomtions Act, 1882 (lo Ac 46 Viet c AO), ss 1 To, 170 Soe 
p 114, ante 

(b) See p 215, jW 

(() Appendix to Report of the Municipal Corporations Commissioners, 1835, 
Puit I II , pp lo*)T - 1703 , and mtonnation kindly given by the town cleik 
id) Soe p 136, ante 

(< 1 ) This comt ib held under the authority of a charter of James I and 
James II (Put Rol , 2 Jac 1 , Part XVII , 2 Jac 2 , not enrolled on Pat Bol ) 
(/) Theie wus a recorder of Ripon at the time of the passing of the Municipal 
Corporations Act, 1835 (5 & 6 Will 4, o 7b) 

(< 7 ) 8 eo p 136, ante 

(h) Appendix to Report of the Municipal Corporations Commissioners, 1835, 
Part 111 , pp 1707 — 1710 The Archbishop of York had a civil court at Ripon, 
with junsdn tion in personal actions to an} amount The judge was the steward 
learned of the An li bishop This court was abolishod by the Liberties Act, 1836 
(6 & 7 Will 4, c 87), s 1 
(*) 22 nd Juh , 1601 

(k) Including tho parishes of Ripon and Nidd-with-Killinghall (Lewis, Topo. 
giiphical Dictionary, Vol III , p 646) 

[t) This couit is held undor the authonty of a charter of Charles I (Pat Rol , 
6 Car 1, Pait XVII, No 6 ), granted 7 th August, 1629 The jurisdiction 
was ongmally granted by a charter dated 6 th November in the twelfth year of 
Henry II or III. 

(fit) Municipal Corporations Act, 18S2 (45 & 46 Vick c. 50), ss 175, 176 See 
p 134, a*fe 
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been no settled practice and procedure, and the court has been in Bur. ft. 
abeyance since 1885 («) Particular 

The charter also giAnted a court of pie poudre (o), which has not Courts, 
been held since 1810 (p) 

The corporation as lord of the manor have a couit loot (q), to be 
held once a year Theie is also another couit lcet held m the 
open air on Boley Hill, a place within the city (r). 

(cxxvm ) Ramsey 

434 The Romsey Court of Recoid («) has jurisdiction in mixed Roratey. 
and personal actions up to the amount of £10 The couit is 
directed to be held weekly before the mayoi (the lccoider or his 
deputy), and the aldeimcn or any two of them, of whom tlio mm or 

must be one Theie is no recorder of the borough The practice 
and piocedvue of the court is similar to that of the supotior courts 
of common law bufoio 1852 

The chniter also granted a couit of pie poudio(0, which was 
in abeyance in 1835 (a) 

(cxxix ) Ruthin 

435 The couit of the lonlhlnp of Ruthin (h) has jurisdiction Ruthin, 
in peisonal actions up to any amount The couit is directed to 

be held eveiy foitnight before the stewaid of the loidship, but the 
court lell into abeyance about 1835 

Theie u also a couit Icct (r ) and view of fiankpledge, held 
befoie the slewaid of the loid&hip (<l) 

(exxx ) Rye 

436 The Rye Court of Record (c) has jurisdiction in all actions, Rye. 
real, mixed, and peisonal, up to any amount The court is directed 

to be held at the accustomed times, that is 1 o say every alternate 


(w) Information kindly given by the town clerk 

(o) See p 130, ante 

(p) Undci a charter of Edward IT, granted 14th December, tho ooipoiation 
of Rochester ha\ o the giant of a court of Admiralty See p 10 j, ante This 
court lias a jurisdiction in respect of the oyster lishory and tho free diedgers 

y <j) Seep 215 , post 

(r) Appendix to Report of the Municipal Corporations Commissi oners, 1835, 
Pait II , pp 8 15 — '857 

( 0 ) This Couit ib bold under the authority of a charter of Wilbam III (Pat, 
Rol , 10 Will 3, Part VIII , No L) 

S See p 13b, ante 

I Appendix to Report of the Municipal Corporations Commissioners, IS 
Part II, pp 1331, 1332 

(b) This Court is held undei a grant of the Lordship of Ruthin by Ch.uli s L 
(Pat Rol , 10 Car 1, Part XXXV ) 

(c) See p 215, post 

(a) This court dates back at least to 1245 A D (Appendix to Rcpoifc of the 
Municipal Corporations Commissioners 1835, Part lY , pp 2847 — 2851) 

(e) Tms Court is held under the authority of the charter of the Cinque Ports 
granted by Charles II, 23rd December, 1668, printed m Jeake, Charters of 
the Cinque Porte, p 120 This charter contains mapeximus and cor finnation of 
previous charters of 1 Ebz (granted 8th March, 1559) and 43 Eliz (26th January, 
1601) The corporation claims to hold all its franchises by prescription. 
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Courts. 


Sect 5, 
Particular 
Courts 


Bt Albans. 


St I VGA 
(Gornw all) 


Saffron 

Walden. 


Wednesday Theie is a recorder of Bye, who is judge of the 
court (/), which has been in abeyance since 1791. 

Undci the charter the barons have a court leet (g). 

(cxxxi ) St Alban*. 

437 The St Albans Couit of Record (/i) has jurisdiction in 
rrmod and peisonal actions up to the amount of £50 The oourt 
is directed to be held oveiy week before the mayor and aldermen, 
of whom the mayor must be one, or m their absence before two 
of the senior aldermen The charter directs that the mayor 
and aldermen (the mayor being one) shall elect tluee or four 
dihCK'et freemen to be attorneys of the court This court has 
been in abeyance since 1783 

There is n couit of pie poudre (i), which was totally disused 
in 1884 The corpoi alien have also a court leet (/„) and view of 
frankpledge There is alKO an annual court of the Clerk of the 
Markets (/), to be held before the mayor, for the inspection of 
weights and measures within the borough (m). 

(cxxxn ) St Ives (Cornual l) 

438 The coipoiation of St Ives have a Conit of Record (n), which 
had been in abeyance foi many years in 1834, and no records of 
it are m existence (o) 

There is also a court leet (p) for the manor of Luddenham, the 
privilege of which is claimed by tlio boiough of St Ives by prescription 
and ton ui o (q) 

(p*x\ui) Saffian Walden 

439 The Sdffi on Walden Couit of Pleas (/) has jurisdiction m 
peisonal actions up to any amount The couit is directed to be 
held o\oij Unco weehs The rccoider is judge of the court (s) 


(f) Municipal Corpoiations Act, 1882 (45 &46\icfc c 50), ss 175, 176 Pee 
p 134, ante 

(q) Appendix to Ropoit of the Municipal Corporations Commissioners, 1835, 
Tiutll ,pp 1031, 1015 

(h) This court is hold under the authority of a charter of Chailes II, 
(els 40 — 42), gi anted 27th July, 1664 This charter increased the jurisdiction 
lioin f 38 to £50 The jurisdiction was originally granted by a chattel of 
7 Edw 6, dated 12th May, 1554 

(») See p 136, ante 

If) See p 215, post 

( l ) See p 157, ante 

(m) Appendix to Report of the Municipal Corporations Commissioners, 1835, 
Pwt IT , pp 2918 — 2926 , and information kindly given by the town clerk. 

(n) This court is held under the authonty of a charter of James II, granted 
28th May, 1685 This charter is not enrolled. The boiough was first in- 
corporated m 1639 by a chortei of Charles I , which granted Sis oourt to the 
corporation etc. 


(o) Appendix to Report of the Municipal Corporations Commissioners, 1835. 
Part U PP #19. 620 

(p) Bee p. 215, post 

(q) Gilbert, History of Cornwall, Vol IL, p 258. According to this authority 
the court yras confirmed to the borough by the above-mentioned charters 

(? ) This oourt is held under the authonty of a charter of William and Harr 
(Pat. Rol , 6 Will & Mar , Tart Tin , No 1) * 

(«} Municipal Corporations Act, 1882 (45 A 46 Viot. o. 50), ss 175, 178. 
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The jurisdiction is extended to actions of ejectment where the rent shot. 6 
of tiie premises sought to be lecovered does not exceed £20, and Particular 
there is no fine (t) The couit has long been m abeyance, and Courts, 
nothing appears to be known of its practice and procedure 

The charter also grants to the corporation a court of pie 

poudre (a). 

(cxxxiv ) Salford Hundred 

440. The present Court of Record for the Hundred of Salford, Salford 
in the county of Lancaster, was constituted in 1808 (i) by the Hundred, 
amalgamation of two then existing couits, naruel), tho ancient 
Salford Handled Court (ic) and the Manchester Court of Recoid (i). 

441. The jurisdiction of the court is fixod by the Act of I’arlia- jurisdiction, 
ment (a) constituting the couit as follows — 

Personal actions (except actions for malicious piosecution), if tho 
cause of action arise within the bundled (b), m wlucb the debt oi 

(<) Municipal Corpoi itions Acts, 18.35 (5 & (> W ill 4, c 70), s 118, und 1882 
(45 A 4b Yict c uO), s 183 

(it) See p 1JG, ante 

(v) By Salford Jlundied Couit of Rofciil Act, 1808 (J1 & 32 \nt c <xxx )* 
mhichAct, after io< itmg that tho Couit ot Hot end foi the llimdiyd of NiUoid 
and tho Court of Record foi tho Trial of Civil At turns within tho ('if v of Man- 
Chester had been found of gicut utility, and that thoir utility would bn gmitly 
increased by the amalgamation ot the two couits and by tho extension of the 
powers theietofoie possessed by thorn, enacted that the tuo couits should bo 
amalgamated, nud tho amalgamated court should bo called ‘ Tho Couit of 
Record for the IT indiod of Salford, in the County of L mcastm ” It also recited 
that tho Right Honourable William Philip, Earl of S^fton, and his ancestors 
had long held, enjoyed, and exercised tho dignity and ofhu) ot stew aid lor the 
hundred or waj 'intake of balford, m tho Count} l\il itiue of LamtiMfei, and 
further enHctnd that Her Majesty’s stow aid for the time being of the hundred 
or wapentako ot balford should be the high steward of the amalgamated 
court 

(w) See Ifallct v 7>V t (l(j ( )7), 5 Mod ltop 2 j 1 The Koid Hun died Court wus 
one of tho ancient A nglo-Saxon hundi ed com ts, pi obal *1 ' one oi the oldest Each 
hundied had its couit, or 14 wapontao," “ wapentako, M ‘ ttcapoTitako/* so styled 
because tho judgo and suitors attended annul with tlior weapons (see uIho 
note (to), p 214, post) Tho hundred of Salt or d was also callc d m ( ourse of tune 
the “ Wapentake ot balfordbhiro M Tho j unsdictiou of the court \* as u nlnn it ( d m 
amount until the reitm of Ed^aid I , when by tho statute ot (iloiu < stor (1 278) 
its jurisdiction was reduced to 40 a , equivalent to* about £40 oi £.>0 of our money 
now That continued to be the extent of its jurisdiction until by 9 A 10 Viet t 
cxxvi (1818) it was laitod to £50 o\er ill tho hundied except the borough of 
Manchester, and tho ooait was constituted a “ court of record foi tho hundred or 
wapentake of Salfoid, in the county of Lancaster ” 

(t) In 1838, by loyal charter expressed m letters patent under tho Ore it 
Seal of tho UmteA Kingdom, tho right had been granted to the mayor, aldormf i 
and burgesses of the borough of Manchester to hold within the borough a 
court of record for the trial of civil actions befoio the mayor of the borough, 
and m 1853, by ceitain other letters patent under tho Great Beal of the United 
Kin gdom, the borough of Manchester was constituted tho oity of Mancho^t^i , 
and the mayor, aldermen, and burgesses of the borough of Manchester a body 
politic and corporate by the name and style of “The Mayor, Aldeximn, and 
Citizens of Manchester, m the County of Lancaster/' and by other Act» of 
Parliament, and particularly by the Manchester Court of Record Pro a dure 
Act, 1854 (17 & 18 Viet- c 84), the powers and jurisdiction of tho ( ourt of 
Record of the City of Manchester were extended, and its practice and procedure 
simplified and otherwise improved 

(a) The Salford Hundred Court of Record Act, 1868 (31 & 32 Yict e exxx ) 

\b) Ibid., & 6, Whteheodv Butt (1691), 7 T L. R. 609 , Payne v Hogg [1900*, 
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whole damage does not exceed £50, actions of ejectment between 
landloid and tenant, provided the land possession of which is Bought 
to be lecovered is situate in the hundi ed, and the annual rent or value 
does not exceed £50, and no fine shall have been paid, reserved, or 
made payable , any action whatever (except actions for libel, slander, 
or for debauching the plaintiff’s daughter or servant) when more 
than £50 is sought to be recovered, provided consent by both parties 
Bhall have been filed The jurisdiction, however, has been cut 
down by being excluded m all cases within the boroughs of Oldham 
and Bury, and part of the borough of Bacup, in which the county 
court has jurisdiction (c) and in cases under £5 within the borough 
of Bolton in which the county court has jurisdiction (d), and m cases 
under £5 within the borough of Ileywood m which the county court 
has jurisdiction ( e ), and in the like causes withm the borough of 
Bochdale(/), and in cases undoi £10 within the borough of 
Middleton ( g ) The piactice and procedure of the court is regulated 
by the Common Law Procedure Acts, 1852 ( h ) and 1854 (i) The 
piovisions of the Summaiy Procedure Bills of Exchange Act, 
1855 (A,), have also been extendod to this couit (/) 

If on tho trial of an issue the judge grants leave, a rule to set 
BBide a verdict or nonsuit and to enter a verdict, or to enter a non- 
suit, oi to anest the judgment, or for judgment non obstante vere- 
dicto, nmv be moved befoie the King’s Bench Divisional) All 
powers, authorities, junsdictions, and privileges of infeiior courts 
of record of which a hamster of five years’ standing is the judge 
are gi anted to and vobtod m tho Salford Hundred Court (n) 

2 Q B 4 1,0 A The limits of the hundietl are set out ms 5 of the Salford 
Hundred Court of Record Act, 1868 (.31 & 32 Yict o cxxx ) the hundred of 
Salford containing the following parishes Bolton-le-Mooia, Bur^, Dean, 
Radditfa, Wigan (township of Aspull only), Etcles, Elixton, Manchester, 
rie^twich-cuin-Olilham Auhton-umlcr-Lyne, Middloton, and Rochdale , the 
boiougliof Salford, Stretfoid and Within gton, which la^t is now part of the 
citj of Manchester 

(<) By Order m Council 30th Docembor, 1878 (Statutory Rules and Orders 
Revised, Vol VI , Inf on or Couit, England, p 17b), and the Oldham Corporation 
Act, 1886, a 43, and the Bury Coipoiation Act, 1906, s 6 Aa to Bacup, see 
Statutory Rulos and Older*, 1909, No 081, L 19 

00 By Order in Council 16th August, 1886 [ibid ,p 179) 

(<e) By Order in Counnl loth March, 1893 (i bid , p 182 ‘ 

Ij ) B) Ordei m Council loth March, 1893 (ibid , p 181) 

\q) By Ordei in Council, 28th Jul\ , 1906 As to objection to the jurisdiction, 
see tbid , s 7 , ('hadii i ck y Hull (1866), 14 Q B I) 656, C A , overruling Oram 
v Brearey (1677), 2 Ex D 346, Payne v Hogg , [1900] 2 Q. B 43, C A. 

(h) lo & 16 Viet o 76 The whole of this Act except ss 1, 5, 9, 10, 18, 19, 21 
—24, 82, 97, 9S, 100-116 1*20- 122, 146-167, 173, 182, 18S, 189, 202, 217,219, 
220, 223—2 >6, was extended to this court by Order in Council 28th February 1 855 
(Statutory Rules and Ordei s Revised, Vol I , Inferior Court, England, p 171) 

(♦) 17 A 18 Viet c 123 The whole of this Act, with the rules thereunder, 
except ss 2, 17, 73 — 77, 95, 97 — 105, and 107, was extended to this court by 
Order in Council 4th April, 1856 (Statutory Rules and Orders Revised, VoL VI , 
Infenor CouTt, England, p 174) 

(Jc) 18 & 19 Viet c 67 

(0 By Order m Council 4th April, 1856 (Statutory Rules and Orders Revised, 
Vol Vi, Inferior Court, England, p 175), and s 117 of the Salford Hundred 
Court of Record Act, 1868 ^31 3b 32 Viet c cxxx ) 

(m) Salford Hundred Court of Record Act, 1868 (31 & 32 Viet c cxxx ), *. 89 . 

(n) IM, 8 116. 
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448 The offices of the court are in the city of Manchester. 
The number of writs in tbe year average about 10,000, and the 
judge (who is appointed by the Loid Chancellor and must be a 
barnster-at-law of at least ten years’ standing (<>)) bolds a court six. 
times a year at the Manchester Assize Court foi the tual of civil 
actions. The jury are twelve in number, and as tho couit has 
power to try certain actions which cannot be ti led m the county 
courts, and as most of the cases tried are juiy cases, which, m the 
densely populated district over which the court's jurisdiction extends, 
the local county courts could not conveniently try owing to the 
large amount of other county court woik they have to cope with, 
the utility of the Salford Hundred Couit of liocoid is as gieat as was 
contemplated by the legislature when the amalgamated couit was 
constituted m 1868 (p) 

The judge has power to hear applications for i tiles to show 
cause in arrest of judgment, or for judgment non obstante i eiedicto, or 
for repleader, or for a new trial, oi for entering verdicts or nonsuits 
pending m the court within twenty-one days aflei Inal, and whethoi 
the court be sitting or not, cithei within oi without the hundred (q). 

The officers of the court are the registrar and the head bailiff, 
together with clerks and criers (?) 

There is a table of court fees dated 6th May, 1895 There are 
three scales, one for claims not exceeding £5, one for claims not 
exceeding £20, and the other for claims exceeding 420 

(ivxxv ) Salisbury 

443 By prescription tho Bishop of Salisbury has a civil court 
in that city The court haB jurisdiction in mixed and personal 
actions up to any amount It is doubtful whether the jurisdiction 
extended over the close as well as over the city, but since 1835 the 
jurisdiction extends ovei the whole of the borough (*) Thoie is 
a recorder of Salisbury, who is, it would < < em, judge of the 
court (t) The practice was similar to that of tho Court of King’s 
Bench bcfoie 1852 Theie was formerly a book of the practice of 
the court, but it had been lost before 1834 Tho costs are stated 
to be the same as those in tho Corn L of Common Pleas before 1852 
The court has been in abeyance since 1846, and no trial has taken 
pla-M since 1816 The officer of the court is called tho prothonotary, 

(o) Salford Hundred Court of Becoid Act (31 A 32 Viet c oxxx ), s 14 Tho 
judge may in case of his illness or unavoidable absence appoint in writing a 
deputy judge, being a banister- at-law of five years’ standing (ibid , s 17) 

(p) This account of the Salford Hundred Court of Record was kindly supplied 
by the late H G Shfo, Esq , K.C , who was thon the judge of the couit 

M Salford Hundred Court of Record Act, 1868 (31 A 32 Viet t oxxx ), s 2(> 

(r) Ibid , s 22 Where a cloik employed in tho office of the court dir< r ted 
an interpleader issue to he tried before himself, it was held that a party who 
was ignorant of the clerk’s want of jurisdiction was not bound by thn proceed- 
ings [Nathan v BotUmley (1903), 10 T L R 421) 

(») Municipal Corporations Acts, 1835 (5 A 6 Will 4, c 70), a 118, and 1882 
(45 A 46 Yict c 50), s 183 

(t) Municipal Corporations Act, 1882 (45 A 46 Viet c 60), ss 175, 176. See 
definition of “ borough civil court” in s 7 (1) The judge of tho court wm 
formerly the fauhop’sbaihif 
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sbot S. and is appointed by the bishop The bishop hai also a court 
Particular leel («) and view of frankpledge (b) 

Coweta 

(cxxx\i.) Sandwich 

Sandwich, 444 The Sandwich Court of Record (c) has jurisdiction in all 
actions, real, mixed, and personal, up to any amount The court is 
directed by the Cinque Forts chartei to be hold on the accustomed 
days, that is every three weeks There is a recorder of Sandwich, 
who is judge of the court (d) The costB allowed were the same 
as those m the Court of King’s Bench before 1852. The couit has 
been in abeyance for many years (e). 

(cxxxvu ) Scarborough 

Scarborough* 445. The Scarborough Couit of Pleas (f) has jurisdiction in 
mixed and poisonal actions up to any amount The court is directed 
to be held eveiy month The recoidei is judge of the court (g). 
The piactice is regulated by the Common Law Fioceduie Acts, 
1852 (A), 1854 (i), and 1800 (A), and the lules made thereunder 
All the pi o visions of the schedule to tho Boiough and Local Courts 
of Bound Act, 1872 (/), have also been extended to this couit (m) 
Theie aie no special lules This court is still in use (n). Tho 


(a) See p 213, post 

(b) Appoudix to Eopoit of the Municipal Corporations Commissioners, 1835, 
Part 11, pp 1337 — 1311 

(c) The ooipoiation of Sandwich ha\oa charter dated 13th October, 11 Car 2 
This charter is supposed to have been renounced alter the Bevolution The 
present piactice of the corporation is understood to be in accordance with 
immemorial usage The court of round is claimed l>> the corpoiation to be u 
fianchiBe by pioscnption Tho goneial charter of tho Cinque Ports granted by 
Chiules II, 2^id December, 1G68 (printed m Jedle, Chaiters of the Cinque 
Ports, 120), also contains a giant to the corporation of Sandwich of a court of 
record This charter contains tnspexiinue and continuation of previous charters 
ol 1 Eliz (granted 6th March, loo9) and 43 Eliz (granted 26th January, 1601) 

(d) Municipal Corporations Act, 1682 (45 & 4b Viet c 50), ss. 175, 176 See 
p 134, ante 

(e) Appendix to Beport of the Municipal Corporations Commissioners, 1835, 
Part II , pp 1043—1050 

(J ) This court is held under the authority of a charter of Edward III, 
giantod 22nd November, 1336, inspected, exempted, and continued by 8 Car 1, 
granted 4th May, 1632 

(g) Municipal Corporations Act, 1882 (45 & 46 Viet c 50), ss 173, 176 See 
p 1 34, arte 

(h) 1 5 & 16 Viet o 76 

(») 17 & 18 Yict c 125 The whole of the provisions of the Common Law 
Procedure Acts, 1852 and 1854, and the rules thereunder, were extended to this 
court by Order in Council of 6th June, 1839 (Statutory Buies and Orders Bevxsed, 
Yol VI , Inferior Court, England, p 187) 

(&) 23 A 24 Yiot a 126 All the provisions of this Act and the rules there* 
under were extended to this court oy Older in Council of 6th January, 1862 
(Statutory Buies and Orders Bo vised, YoL YL, Inferior Court, England, 

p 188). 

(Z) 35 & 36 Yiot o 86 

(m) By Order m Council of 26th June, 1873 (Statutory Buies and Orders 
Bevised, YoL YI , Infenoi Court England, p 189) 

(n) Fourteen actions were pending or commenoed m 1905 No trial, however, 

took place m that year (Civil Judicial Statistics, 1905, Parliamentary Paper. 
1907 [0t 847*1 p.165). ' 
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corporation are lords of the manor of Scarborough and Palsgrave. 
The bailiffs hold the usual manor courts (o). 

(cxxxvui ) Shaftesbury* 

446. The Shaftesbury Court of Record (p) has jurisdiction in 
personal actions to the extent of £10 debt or damageR The court 
is directed to be held weeklj before the mayor and capital burgesses 
or thiee of them, of whom the mayor or the ex -minor must be 
one. There is no lecorder of Shaftesbury. The piuetice of the 
court is almost exactly similar to that of the supenoi couits of 
common law before 1852. The court has practically been in abey- 
ance since the end of the eighteenth centuiy, and was discontinued 
in 1842 on account of expenso. In 1831 a table of fees and of 
solicitors’ costs was m existence. 

The coiporation have also a comt leet (q) and view of frank- 
pledge (r) 

(cxxxix ) Shren shury 

447 The Rhiewsbuiy Couit of Record (s) has juusdiction in 
all actions, real, mixed, and personal, up to any amount The com t is 
directed to be held eveiy week There is a recorder of Shiewsbury, 
who is consequently judge of the court (f). The practice is 
similar to that of the supenoi couits of common law before 1852. 
The last court was held in 1879 

The corporation have uIbo a couit leet (a) and view of frank- 
pledge (5) as well as (c) a couit of pie poudre (d). 

» (cxl ) Souiha nylon 

446 The Southampton Court of Record or Court of Pleas (e), 
also called the common court of the town, has jurisdiction in all 
actions, real, mixed, and personal, up to any amount The court is 
directed to be held weekly foi peisonal actions, nd once a fortnight 
for pleas of land The recoi der ib the judge (/) There are no 


(o) Appendix to Beport of the Municipal Corporations Commissioners, 1835, 
Pari IH , pp 1713 — 1721 , and information kindly given by the town clerk See 
p 215 , t poet 

(t) Wus court us held undoi the authority of a charter of Charles II (Pat. 
Bol, 17 Car 2, Port II , No 19) 

(q) See p 215, post 

v) Appendix to Beport of the Municipal Corporations Commissioners, 18.35, 
Part II , pp 1351 — 1554 , and information kindly given by the town clerk 

S 14 Car 1, Pat Bol , Part XI , No 3 

Municipal Corporations Act, 1882 (45 & 46 Yiot c 50), ss* 175, 176 See 
p 134, ante 
(a) See p 216, post 

(&j Appendix to Beport of the Municipal Corpoi 
Part lllTpp 2011—2017, and in formation kindly 
(c) Selden Society, VoL XX LI L, p xy 
(a) See p 136, ante 

(e) 16 Car l,Pat Bol , Part XX , No 7, 12th June, 1640 The junhdiction 
was originally conferred by charter of 2 Hen. 4 (Wilks, Hampsbue, \oh II , 
p. 313k 

(/) Municipal Corporations Act f 1882 (45 & 46 Viet, c 50), ss. 175, 176. See 
p. 134, ante. 


orations Commissioners, 1815, 
’ given by the town elf rX 


w B*ot & 
Particular 
Courts. 

Shaftesbury. 


Shrewsbury. 


Southampton, 



203 


Courts. 


Bmt. 5’ written or printed rales of practice, bat the practice is similar >to 
Particular that of the superior courts of common law before 1852 
Gouts The major, recorder, bailiffs, aldermen, and sheriff (the mayor, 
recorder, or Benior alderman to be one) are ako authorised to 
hold a court for the government of the orphans of burgesses and 
inhabitants (p). 

The corporation ( h ) also possesses a court of pie poudre (t) and a 
court leet (k) and view of frankpledge 

(cxli ) South Molton 

South Molton 449 Under charters of Queen Elizabeth (Z) and Charles II. (m) 
the South Molton Court of Record has jurisdiction in personal 
actions up to £‘50 The couit is directed to be held from three 
weeks to three weeks There is a lecoider of South Molton, who 
is consequently judge of the court (n) This court has been m 
abeyance for many years (o) 

(cxln ) Southwai h 

Booth* ark, 450 The corpoiation of London under the charters gi anting to 
them the town and boiough of Southwai k have a couit entitled 
“ The Couit of Record of the Liberty of the Mayor and Commonalty 
and Citizens of the City of London of then Town and Boiough of 
Southwark ” ( p ) Tine couit has jurisdiction m personal actions to 

auy amount ausing within the borough of Souths aik, 01 the King’s 
manor of Southwaik,or the Guildable Manoi, or the Great Liberty 
Manor Tho foimor liberty of the Clink is excluded from the jurisdic- 
tion Tlio provisions of the Municipal Corporations Act, 1882 (g), 
do not apply to Southwark The court is to be held every week 
before the Steward of Southwark or his deputy The stewaidship of 
Southwark is an office held by the Recorder of London The procedure 
is similar to that of the superior coin ts of common law before 1852 
This court has been in abeyance for some years 

[(/) This court is held under the authority of tho charter of Chailos I (see 
note [e'j on p 201, ante) Appendix to Report of the Municipal Corporations 
Commissioners, 1835, Tart II , pp 871 — 884 
(h) Undei a charter of Edward IV (Rot Cart , 1 Edw 4, Part II, No 11) 
Tho charter of Chailos I (see note (<*) on p 201, ante) recites and conffims a 
cliartei of Henry VI (JO Hen 6, Rot Cart , 27-39 Hen 6, No 27, 12th October, 
1431), which contains the giant of a court of admiralty (see p 105, ante) to the 
corporation of Southampton The mayor has a silvei oar os insignia and is 
entitled to receive the iirst call from the commanding officer of foreign ships 
of war visiting the port 
ft) See p 136, ante 
(/r) See p 215, pn*t 

u) Pat Bol , 32 Eli7 , Fait XXII , granted 9th May, 1590 
(m) 36 Car 2, granted 24th December, 1684 This charter increased the 
jurisdiction fiom £40 to £50 

(a) Municipal Corporations Act, 1882 (45 & 46 Viet c 50), ss 175, 176L See 
p 134, ante 

(o) Appendix to Repoit of the Municipal Corporations Commissioners, 1835, 
Fait L, pp 813,614 

(p) 1 Edw 3 (6th March, 1327) (Maitland, Histoiy of London, p 122), 
2 Edw 4 (9th November, 1462) (i&id , p 116, ed 1739), 4 Edw. 6 (23id April, 
15o0) (i bid* p 144) 

(y) 45 & 46 Vwt *c. 50 
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JThe corporation had a coart of pxe poudre (r), bat this is now 
obsolete. 

The charters also grant courts leet («) and views of frankpledge 
to the corporation, which should be held separately for the three 
manors before mentioned (t) 

Quarter sessions for the borough of Southwark are still held. The 
judges of the court are the lord mayor, the aldermen who have passed 
the chair, and the recorder, of whom the lord mayor or in his 
absence an alderman who has passed the chair, two othei aldeimen 
who have passed the chair, ana the recorder must be present. The 
proceedings are now purely formal (a). 


(cxlni ) Southward. 

461 The Southwold Court of Record (6) has jurisdiction in all 
actions, real, mixed, and personal, to any amount The court is 
directed to be held weekly before the bailiffs and the chief steward 
or his deputy, but fell into abeyance about the middle of the 
eighteenth century (c) 

The corporation have also a grant of a court of admiralty ( d ), 
and there is a court leet (e), held once a year before the bailiffs 
and the chief steward ( f) 

(cxliv ) Stafford 

462. The Stafford Court of Record (g) has jurisdiction in actions 
of debt and trespass up to any amount The court is directed to be 
held before the mayor or his deputy (the recordei or deputy 
recorder), and the aldermen or any two of them, the recorder or 
puty recorder being one There is now no recorder of Stafford 
is court had been in abeyance for fifty oi sixty yeais m 1884 
The corporation have also a court leet (it) and view of frank* 
pledge (t) 

(cxlv ) Stamford 

453 The Stamford Court of Record (ft) has j u isdiclion m personal 
actions up to £40 The court is directed to be held weekly There 


(r) See p 136, ante 
Cs) Seep 215, post 

(t) Appendix to Report of the Municipal Corporations Commissioners, 1837 
(London and Southwark), Parliamentary Paper, 1837 (60), pp 3, 18, 10, 20, 
132 Information kindly given by the high bailiff 

(a) Royal Commission, 1893, Statement as to the Origin of the Position, 
Powers, Duties and Finance of the Corporation of London, pp 76, 77 

(b) This oourt is held under the authority of a charter of William and Mary, 
granted 23rd January, 1690 This charter confirms an earlier charter of 
20 Hen 7, granted 10th June, 1505, which gave these franchises to the 
corporation 

c) Books of records of this oourt from 1675 to 1758 aie in existence. 

d) Seep. 105, ante. 

’e) See p 215, port 

if) Appendix to Report of the Municipal Corporations Commissioners, 1835, 
Ptot TF , pp 2513 — 2518 Information kindly given by the town dcik 
(a) This oourt is held under the authority of a charter of George 1 V (Pat. 
RoL,8Geo 4 Part XI , No 11) 


* (a) See p 216, port 

(•) App endix to Report of the Municipal Corporations Commissioners, 1835. 
PtetStypp 2025-2027 

(kj This court* is he ld under the authority of a charter of Charles H, 
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Bmrtt ,% id a recorder of Stamford, who is consequently judge of the 
PartSSnlar court (Q. The practice and procedure are as in the superior Courts 
CNMtrts of common law before 1852 Costs are regulated by a table fixed 
m 1741 (m). 

(cxlvi ) Stannanea Court 

stannarta 464 The Court of the Stannaries of Cornwall and Devon 
Court originated by virtue of a privilege granted to the workers in the 
tm mines in those counties to sue and be sued only in their own 
courts (n) The courts, which were courts of reoord, were 
originally distinct for the several stannaries, but in 1886 were 
amalgamated into one Court of the Vice-Warden for all the 
Stannaries (o). Until the establishment of the modern county 
courts the tin-workers could not be sued except in the Stannaries 
Court in respect of matters arising within the stannaries, but after 
that event the county court of the district had a concurrent 
jurisdiction (p) 

The Lord Warden of the Stannaries was appointed by the Duke 
of Cornwall, and he appointed a Vice-Warden before whom the court 
was held. An appeal lay from the Vice- Warden to the Lord Warden, 
but by the Judicature Act, 1878, all the judicial jurisdiction and 
powers of the Lord Warden were transferred to the Court of 
Appeal (q), and as from the 1st January, 1897, the Court of the Vice- 
Warden of the Stannaries ceased to exist, except as to then pendmg 
proceedings, and all the jurisdiction and powers of the court were 
vested in such of the county courts as the Lord Chancellor might 
by order direct (r) The county courts of Cornwall were appointed 
the courta to exercise the transferred jurisdiction and powers (a), 
and rules have been made for the purpose of regulating the 
procedure m cases brought under the stannaries jurisdiction (t). 


(cxlvn) Stockport 

Btookport. 465. The Stockport (a) Court of Portemainemote has jurisdic- 
tion m actions of debt and battery, and of wounding without 
shedding of blood 

(Fat Bol , 16 Car. 2, Fart II , No 14}, granted 10th February, 1664 A charter, 
1 Jao 2, 3rd March, 1683, is said to be the governing charter Its terms as to 
the oourfc are the same as those of the charter of Charles II It does not seam 
to have been enrolled 

(() Municipal Corporations Act, 1882 (45 & 46 Viet c 50), ae 175, 178 Sea 
p. 134, ante 

(m) Appendix to Beport of the Municipal Corporations Commissioners, 1836, 
PtatIV, pp 2527—2533 

(nY See 4 Co Inst 232 , 3 BL Com. 80; stat (1640) 16 Oar 1, o 16 
(o) Stannaries Act, 1836 (6 & 7 Will 4, o 106), as amended by the Stannanea 
, 1839(2 A 3 Viet o 58) 

(») County Courts Act, 1846 (9 & 10 Viet o 95), s 141. 

fin 80 & 37 Viet, o 66, s. 18, and Bee Be Wert Devon Croat Comoh Mtnt (1884), 

tt vk. D 106 

(r) Stannanea Court (Abolition) Act, 1896 (59 A 60 Viet e 46), s 1 See title 
Cotnrrjr Odums, Yol vUL, p 686 
(«) Otdar dated 10th December, 1896 

(t) See County Courts (Stannaries Jurisdiction) Rules, 1897, now merged fa 
the County Court Rules, Ord.-61, rr 1—28 For the jurudiotion ae to cam- 
pannes, see title Comp.as«bs, VoL v , and for the jurisdiction ae to special mhnmr 
nsagesand righta. sea title Mass, Mnmniu Asm Quasmes 
( a) Hus emut ■ held under the authority of a charter granted by Robert da 
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There Is also a court leefc(b) and view of frankpledge, and a 
court baron (c), held twice a year (d). 

(cxlvm ) iStra^/brd-on-iitxm. 

. 456. The Stratford-on-Avon Court of Reoord («) has jurisdiction 
in personal actions np to the amount of £40. The court was dixeoted 
to be held weekly before the mayor and the steward of the court of 
record, but had fallen into abeyance some considerable tune before 
1888 (/). 

(cxlix) Sudbury 


SKJljl 

Cowls. 


Stratford on 
Aron. 


457. The Sudbury Court of Record (jj) has jurisdiction m Sudbury, 

K raal actions up to the amount of £20. There is a recorder of 
ary (h), who is the judge of the court, which has long been in 
abeyance, and nothing appears to be known of its practice and 
procedure. 

(cl ) Swansea 


458. The corporation of Swansea claim to be a corporation by Swansea, 
prescription, and that they have never accepted or acted on their 
charters (i), and that they have a prescriptive court of record or 
court of pleaB with jurisdiction m all actions, real, mixed, and 
personal, to any amount There ib a recorder of Swansea, who is 
judge of the court (Zc) Solicitors have audience The practice 
and procedure are by writ of summons, declaration and plea, oi 
judgment in default and trial 

The corporation have a oonrtof pie poudre (l ) either by prescrip 
turn or under a charter of James I (m) There is also a ooun 
boron (n). 


cartam guam impetram a domino Cestr It u not dated, but from the names 
of the witnesses it appears to have been granted be> seen 1208 and 1226 A 
translation of this charter is printed in Earwaker, History of East Cheshire, 
VhL L, p 334 

S Seep 215, post 
Bee p 216, post 

Beport on Certain Boroughs, by T J Hpgg, Parliamentary Paper, 18J8 
Up 127 

(e) This court is held under the authority of a charter of Charles II, (Pat. 
Bhl, 16 Oar 2, Part IL, No 6 ) 

(/) Appendix to Beport of the Municipal Corporations Commissioners, 1835, 
Part L, pp. 119, 120 

{a) This cour t m he ld under the authority of aoharter of Charles IL (16 Oar 2 , 
Pat, Bol , Part Xm , No 1 }. 

(A) Municipal Corporations Acts, 1835 (6 ft 6 Will. 4 , c. 76), s 118, and 1882 
(45 ft 46 Viet, c 50V ss 175, 176 See p, 134, ante. 

(4) A charter of Oliver Cromwell, dated 20th February, 1665, grants a court of 
record to be bald twice a week, with jurisdiction in all actions, real, mixed, and 
personal, to any amount A charter of 1 Jao. 2 f granted 28th March, 1685, 
grants a court at record to be held weekly with jurisdiction in all causes not 
nr flooding £40 in amo unt. 

(k) Muxuopal Corporations Act, 1882 (46 & 46 Viet. c. 60), u. 176, 176 Boa 
prl SC anfe 


fflSeep. 186 ,i 

(*M Appendix to<£epart of the Municipal Corporations Commissioners, 1886, 
ftwX* pp, 388—883; and information madly given by the town clerk. 

(a) Saap, potf, 
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(oIl) Tamworth 

469. The Tamworth Court of Record (o) has jurisdiction in all 
actions, real, mixed, and personal, to any amount. The court is 
directed to be held before the bailiffs, the steward, the recorder and 
the town clerk, or any two of them, of whom one of the bailiffs 
must be one The town clerk is the prothonotary of the oourt. 
There is now no recorder of Tamworth (p) The court had long 
been m abeyance m 1834 

There was a court of pie poudre (q), and the corporation have a 
court leet (r) and court baron (s) under their charter (t) 


(oln.) Tenby 

Tenby. 460 The Tenby Court of Becord, or Mayor’s Court (w), has juris- 

diction in all actions, real, mixed, and personal, to any amount. The 
court is dnected to be held every four weeks before the mayor or 
his deputy , it was also held every fortnight for the recoveiy of 
debts under 40# The practice was similar to that of the Court of 
Common Pleas before 1852 , there was also a custom to compel 
appearance by disti ingas The court has been m abeyance since 
the introduction of county courts m 1846 
The corporation have also a hundred court with view of frank- 
pledge to be held twice yearly ( v ) 


(oliu ) Tenterden 

Tenterden 461 The Court of Becord of Tenterden ( w ) has jurisdiction m all 
actions, real, mixed, and personal, to any amount Under the charter 
of Elizabeth the couit is directed to be held every fortnight. 
There seems to be no very settled form of procedure Theie is a 
lecoidei of Tenteiden, who is consequently judge of the court (x) 
The charter authorises the mayor and jurats to hold a court leet(p) 
and view of frankpledge twice a year (a) 


(<•) This court is held under the authority of a charter of Charles II (Pat 
Hoi , 16 Car 2, Part IX , No 8) 

(p) There was a recorder of Tamworth at the time of the passing of the 
Municipal Corporations Act, 1835 (6 A 6 Will 4, a 76) 

See p 134, ante 

q) Seep 136, poet 

r) See p 215, poet 

e) Seep 216, post 

t) Appendix to Beport of the Municipal Corporations Commissioners, 1835, 
Part III , pp 2039, 2040 , and information kindly given by the town clerk 

(u) This oourt is held under the authority of a charter of Henry IV (Pat 
Bob, 3 Hen 4, memb 2), granted 22nd August, 1402 This charter is an 
tnsp&mmu* and confirmation of letters patent dated 6th February, 1 Bic IL, 
which inspected and confirmed earlier charters beginning with one of William 
de Valencia, Earl of Pembroke (1265-1296) 

(v) Appendix to Beport of the Municipal Corporations Commissioners, 1835, 
FW* I*pp 401-409 

(w) This court is held under the authority of a charter of Queen Elizabeth 
(Pat. Bob, 42 Elis., Part IX ), and of the general charter of the Cinque Ports 
granted by Charles II on 23rd December, 1668 (printed in Jeake, Charters of 
the Cinque Ports) 

(x) Municipal Corporations Act, 1882 (45 A 40 Viet o 50), ss. 175, 176 See 

p 

(y) Seep. 215, post. 

(a) Appendix to Beport of the Municipal Corporations ComnussionenL 1835, 
Pai t IL, pp 1062 — 1067 
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m? 

(eliv.) Teuibubury SWOT. J,, 

468 The Tewkesbury Court of Beoord (b) has jurisdiction in 
personal actions np to the amount of £50 The court is directed Gouts, 
to be held weekly The recorder of Tewkesbury is judge of the Tewkesbury 
court (c). If the defendant does not appear to the writ of BtunmonB 
the plaintiff may enter an appearance for him In general the 

proceedings are as at common law before 1852 This court fell 

into abeyance about 1885 

The corporation have also a couit leet ((f), to be held once a 
year (e) 

(civ) Thetford 

463. The Thelfoid Coiut of Bet ord (/) haB jurisdiction in mixed Thetford. 
and personal actions up to the amount of £50 The court ih 
directed to bo held weekly The lecoidci of Thetford is judge of the 
courtly) The practice and procedure is similar to that of the 
superior courts of common law befoie 1852 This court fell into 
abeyance about 1780, but about 1830 a mandamus issued to the 
corporation and recorder to hold the court, which was done for 
Borne years, after which it again fell into abeyance (h) 

(clvi ) Tiverton 

464 The Tiverton Couit of Record (i) has junsdiction in per- Tiverton 
sonal actions up to the amount of £100 The court is directed to 

be held fiom fourteen days to fouitoen days There is a reooidc 
of Tiverton, who is consequently judge of the court ( Ic ) T l.< 
practice and procedure is similai to that of the Court of Common 
Pleas befoie 1852 A book of rules of the court was m existence 
in 1883 A table of fees is also in existence made before 1838 
The court has been m abeyance Bince 1834 

The Court of the Hundred, Manor, and Borough of Tivettou 
has also jurisdiction withiu the borough (l) 

(dvii ) Great Tomngton 

465 The Torrmgton Court of Record (m) has jurisdiction m all Great 
actions, real, mixed, and personal, up to the amount of £50 The Twriugtou. 

(b) Thu court u held uuder the authority of a charter of William 111 (Pat 
Lol , 10 Will 3, Part IL, No 1) 

(c) Municipal Corporations Act, 1882 (40 &. 46 Viet c 00), bs 170, 176 See 
p 134, ante 

<d) See p 216, port 

(e) Appendix to Report of the Municipal Corporations Commissioners, 1630, 

Part L,pp 126, 126, and information kindly given by the town dark 

(/) This court u held under the authority of a charter of William and Mary 
(1693) 

[g) Municipal Corporations Act, 1882 (46 A 46 Viet c 60), as 176, 176 See 
p 134, ante 

(A) Ap pendix to Report of the Municipal Corporations Commissioners, 1836, 

Part IV, pp 2641—2644 

S ll Geo 1, Pat. Rol , Part II , No 31, granted 4th December, 17 *7 
, I Municipal Corporations Act, 1882 (46 e 46 Viet e 60), as 176, 176 See 
p. 184, ante 

(0 Appendix to* Report of the Mun i ci p al Corpo ra tions Commissioners, 1836, 

Part I , np 826 — 627 , and information kindly given by the town clerk. 

(*) True court u held under the authority of charters of Philip end Mary and 
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court i is directed to be held every three weeks before the mayor or 
his deputy, two of the aldermen, two of the capital burgesses, and 
Idle steward or common clerk (town clerk) or his deputy. There 
are no rules of this court in existence, and the practice is unknown* 
The court fell into abeyance about 1783. 

The corporation have also a court leet (n) and view of frank- 
pledge, both of which had been in abeyance long before 1833 (o). 

(olnu ) Totnei 

466 The Totnea Court of Becord, or Mayor’s Law Court (p), is 
directed to be held before the mayor There are no written rules of 
the court in exigence, and the practice is unknown The court has 
been m abeyance since 1835 There is also a court leet (q) held 
once a year before the town clerk as steward (r) 

(clix.) Truro 

467. The Truro Court of Becord (s) has jurisdiction in personal 
actions to any amount The court is directed to be held weekly 
before the mayor or his deputy and two of the aldermen or capital 
buigesses No recoids or rules of this court are in existence, and 
it had gone into abeyance before 1833 

The charter also grants a court leet (a) and view of frankpledge to 
be held twico a year before the mayor oi his deputy and a court of 
pie poudre (b) 

(dx) Wallingford 

468. The Wallingford Court of Becord (c) has jurisdiction in 
all actions, real, mixed, and personal, to any amount The court is 
directed to be held before the mayor, town clerk (recorder), and 
bailiffs, of whom the recorder is the only one not of the quorum 
There is now no lecorder of Wallingford (d) The court appeals to 
have gone into abeyance between 1835 and 184b. The chaiter also 
grants to the corporation a court leet (c) and view of frankpledge (/) 


James I (Pat Rol , 1 & 2 Phi) & Mai- , Part XII , granted 20th Septembei, 
1554 , Pat Sol , 15 Jao 1, Part HI , No 10, granted 22nd December, 1617). 

{n) Seep 21 o, poet 

(o) Both these courts were granted by the charter of Philip and Mary (see 
note (m), p 207, ante Appendix to Report of the Municipal Corporations 
Commissioners, 1835, Part I , pp 633 — 635 

(p) This court was held nuder the authority of a charter of Queen Elizabeth 
(Pat Rol , 38 Eliz , Part XU ), granted 1st September, 1696 

fa) See p 215, prut 

(r) Appendix to Repoit of the Municipal Corporations Commissioners, 1836, 
Parti , pp 641, 642 , and information kmdlv given by the town clerk. 

(a) This court was hold under the authority of a charter of Queen Elizabeth 
(Pit. Rol , 31 Ehz , Part XIIL), granted 20th June, 1689 
Seep. 215, port 

, Appendix to Report of the Municipal Corporations Commissioners, 1836, 
i L, pp 055—657 See p. 136, ante 

(c) fins court is held under the authority of a charter of Charles IL (Pah 

Rd, 15 (hr 2, Part VI, No 1) ' 

(d) Thsote was a recorder of Wallingford at the time of the rtiirmng of the 
Municipal Corporations Act, 1882 (45 A 46 Tut c. 50). 

(«) Seep. 5U5. poet 

(j ) Appendix to Report of the Municipal Corporations Commission ^*, 1835, 
Part L,pp 138, 134. 



Past XVH— Bobouoh iso Local Ootnrts oiRboord. 

(olxL) WtdtaH. 

409 . The Walsall Court of Record (p) has jurisdiction hi aotiona 
of contract or trespass over 40s , and not exceeding £20 in amount ; — 

it is directed to be held monthly. There u a recorder of Walsall, Wataii, 
who is judge of the court (it). The jurisdiction, in consequence 
of the jndge being a barrister of five years’ standing, is extended to 
aotiona of ejectment np to £20 (t) The practice and procedure 
are as in the Bupenor courts of common law before 1852. The costs 
are regulated by custom, and are not more than half those allowed 
m the superior courts before 1852. The court has been m abeyanoe 
since about 1846 (k) 

(olxu ) Wat unci 

470 The Warwick Court of Record (Q has jurisdiction in Warwick, 
personal actions up to £40 It is directed to be held weekly, and 
the recorder of Warwick is judge (m) The practice and pro- 
cedure, and also the costs, were as those in the Bupenor courts of 
common law before 1852 The court has been in abeyance sinoe 
about 1846 

The charter also grants a coart leet (n), which is still held for the 
purpose of electing officers (o). 

(olxm ) Wdh 

471 . The Wells Court of Record (p) has jurisdiction in personal waUb 
actions to any amount. The court is directed to be held from 
three weeks to three weeks. The recorder of Wells is judge of the 
court (g) This court had been in abeyance since about 1680, when 
it was revived by mandamuB in 1836 (r) The practice and pro- 
cedure were then unknown. After this the court fell again mto 
abeyance in 1846 Rules were made on 7 th January, 1841. No 
table of fees is m existence 

There is also an ancient prescriptive conrt for the trial of pleas 
between burgess and burgess, which originally belonged to the 
Bishop of Bath and Wells, and was granted by him to the 





Thifl court is h eld u nder the authonty of a ohartor of Charles I, (Pat. 
3 Car 1 9 Part XXXVII , No 6) 

(A) Municipal Corporations Act, 1882 (45 A 46 Vxot o 50), os 175, 170* Boo 
p 134, ante 

(%) Municipal Corporations Ads, 1835 (5 & 6 WiIL 4, c. 76), s. 118, and 1882 
(45 A 46 Viet o 50 £ s 183 

(Jc) Appendix to Beport of the Municipal Ooiporahons Commissioners, 1835, 
Part IEL, pp 2045 — 2047 , and information kindly given by the town clerk, 

(/) This court is held under the authonty of a charter of William and Mary 
(Pit. BoL, 6 Will A Mar., Part HI , No 11), granted 18th March, 1694 

(m) Municipal Corporations Act^ 1882 (46 A 46 Viet o. 50), ss. 176, 176 See 
p* 134, ante, 

(n) Seep 215, poet 

lAypendix to Beport of the Municipal Corporations Oommiseionerfl, 1835, 



Corporations Act, 1882 (45 A 46 Vkt o. 60), ss 176, 176. Bed 
* (r) S. t. WtOt Corporation (1836), 4 DowL M2. 
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corporation of Wells (s) This court has been m abeyance since 
the time of Chailes I. The recorder of Wells is judge of this court 
also (<)’ 

(clxiv ) Welshpool 

472 The Welshpool Court of Becord (a) has jurisdiction in 
peisonal actions to any amount The court ib directed to be held 
eveiy fortnight before the high steward and bailiffs. The court 
has long been in abeyance 

The charter of James I also granted to the corporation a court of 

E ie poudre (b) There is also a court leet (c), held once a year 
efore the deputy steward (d) 

(clxv ) Wenlode, Much 

473 The Wenlock or Much Wenlock Court of Becord (e) has 
juusdiction m all actions, real, mixed, and personal, to any amount 
The court is dnected to be held every alternate week. There is a 
recorder of Wenlock, who is consequently judge of the court (/). 
The proceedings are directed to bo the same as those used in the 
Bing’s courts There is a table of fees. The court has been in 
abeyance for many years (y). 

(clxvi ) Weymouth 

474 The Weymouth and Melcombe Regis Court of Record (h) 
has jurisdiction m mixed and peisonal actions to any amount The 
court is directed to be held from week to week before the mayor 
and bailiffs, or one of them There is no recorder The forms of 
procedure, process, pleading etc are based on those of the superior 
courts of common law before 1852 

The corporation of Melcombe Regis have also a grant of a court 
of hustmg (t), to be held once m the week 


(«) Temp John The right to this court was ohallenged by quo warranto in 
2 1 Eliz , but the oorpoiation succeeded in proving their right to the franchise 
(t) Appendix to Report of the Municipal Corporations Commissioners, 1885, 
Pait II , pp 1365—1372 , and infoimation kindly given by the town clerk, 
fa) This court is held under the authority of a charter of James L (1614-5) 
ib) See p 136, ante 
(c) See p 215, post 

{d) Report on Certain Boroughs, by T, J Hogg, Parliamentary Paper, 1838 
(686), pp 139-143 

(e) This court is held under the authority of a oh&rter of Charles I (Pat. Bol , 
7 Car 1, Part VI , No 11) The court was first established by a charter of 

SEdw 4 

(J) Municipal Corporations Act, 1882 (45 & 46 Viet o 50), ss. 175, 176 See 
p. 184, ante 

(g) Appendix to Report of the Municipal Corporations Commissioners, 1886, 
Port III* pp 2075—2078 

(h) Thn court is held under the authority of a charter of George Ht (Pat 
Rol , 44 Geo, 3, Part V , No 1), granted 25th May, 1804. The jurisdiction was 
first granted by a charter dated 27th May, 8 Edw 1, 1280 

(%) This oourt is held under the authority of a oharter of Edward L (Pat RoL, 
• Edw. 1, meixih, 9* No* 52) This charter granted to the burgesses of Male* 
cumbe all the liberties granted to the catgasns of London. See p. 176, oaf* 



Past XVII —Borough ahd Local Courts Or Bbgord. 

There are two court leets (k), one ior the manor of Weymouth (l) 
and one for that of Melcombe Regis (m). 

The corporation as successors of the corporation of Melcombe 
Regis (n) have a court of pie poudre (o) 

(olxvu) Wigan. 

475 . The Wigan Court of Pleas (p) had jurisdiction in personal 
aotions to any amount The recorder of Wigan is judge of the 
court (q) It fell into abeyance m 1776 

The charter also grants a court of pie poudre (r). 

The corporation have a court leet (s) and view of frankpledge, held 
once a year at Michaelmas. A charter of Edward III (t) also 
grants a court baron (a) and a court leet and view of frankpledge 
to the parson of Wigan (b). 

(dxvw) Winchester Oity 

476 The court of the mayor, recorder, and bailiffs of 
Winchester (c) has jurisdiction m all actions, real, mixed and 
personal, to any amount The court is commonly called the Town 
Court The court is directed to be held twice a week The 
recorder of Winchester is judge (d) The practice seems to be 
based on that of the superior courts of common law before 1852, 
but m 1888 the practice was described as extiemely irregular 
The court appears to have originally been a court of husting base 1 
on that of London (e). 


(Ac) See p 216, post 

ij) Fust grouted in 1252 by a charter of the prior of the church of St S within, 
Winchester, exemplified by letters patent dated 10th February , 41 Edw 3 
(m) A charter of Queen Elizabeth (Pat Hoi , 40 JKliz , Part VII , granted 0th 
May, 1598) confirmed to the royal demesne of We: *nouth its exemption (see 

L 90, ante) from the jurisdiction of the Admiral of England (Appendix to 
port of the Municipal Corporations Commissioners, 1835, Part II , pp 1383 — 
1388) This exemption, though abolished by statute (Municipal Corporations 
Act, 1836 (6 & 6 WilL 4, c. 76), 8 108), may have some effect as giving a titular 
admiralty jurisdiction to the mayor 

! n) Selden Society Publications, Vol XXIII , p xv 
o) See p 136, ante. 

v) This court is held under the authority of a charter of Charles II (Pat 
Hoi , 14 Car 2, Part XVIII , No 6), granted 16th May, 1662 
(9) Municipal Corporations Act, 1882 (45 & 46 Viet, 0. 60), sa. 176, 176 See 
p 134, ante 
(r) See p 136, ante, 

(*j Seep 215, post 

(t) Hot Cart , 24 Edw 3, No 7 

(a) Seep 216, poet 

(b) Beport on Certain Boroughs, by T J Hogg, Parliamentary Paper, 1833 
86), pp 151—168 

(c) This court is held under the authority of a charter of Queen Eh/abeth, 
granted 23rd January, 1588, a translation is printed in Milner's History of 
Winchester, Vol II , p 298 This town court existed from time immemorial 
The right of the citizens to plead only within their own walls is referred to in a 
charter of 1 Bus. 1, printed in Milner’s History of Winchester, Tel II , p* 296 

(d) Municipal Corporations Act, 1882 (46 A 46 Viet a 50), m 175, 176. Bee 
p. 134, anfe 

(c) See note (d), p 176, ante 
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8KT * 5. The charter also granted a coart of pie poudre (/), and a coart of 
PartUwlar the Clerk of the Market (g), to be held before the mayor, and oon* 
Oo®t8 firms to the corporation a boroughmote court, to be held twice a 
year m the accustomed manner. A court leet (h) and new of frank- 
pledge, to be kept every year on the days accustomed, was also 
gi anted (t). 

There was on ancient Court of the Staple at Winchester (&). 

(clxix ) The Bishop'* Liberty of the Soke of Winchester. 

cheney 477. By prescription the Cheney (or Cheyney) (1) Court of the 

<*■*«■* Bishop of Winchester has jurisdiction over a wide area, comprising 
w no es r Soke of Winchester, but not the city, and extending over 195 

parishes, tithmgs, and places (m) The bishop was judge of the 
court by his deputy, usually the chancellor The court has juris- 
diction m all actions, real, mixed, and personal, to any amount 
The court fell mto disuse on the introduction of county couits in 
1846, but appears to have transacted nominal business as late as 
1869 (n). 

(clxx.) Windsor. 

Windsor. 478 The Windsor Becord Court (o) has jurisdiction in peiBOnal 
actions to the amount of 40& , but as there is a recorder of 
Windsor, who is consequently judge of the court (p), who must be a 
barrister of five years’ standing, the jurisdiction is extended to 
£20 m personal actions, and to actions of ejectment wheie the rent 
of the premises sought to be lecoveied does not exceed £20 and 
no fine is roserved by the lease (q) The court is directed to be 
held weekly It had fallen mto abeyance long before 1888 
The charter also giauted a court of pie poudre ( 7 ) 

Theie is a court of the Cleik of the Market (a), held before the 
m&yoi ( b ) 

(clxxi ) Wot center 

Worowter. 479 The Worcester Court of Beooid, or Court of Pleas (c), 
has junsdiction within the city, suburbs, libeities, and precincts 


(/) See p 136, ante, 
ig) See p. 137, ante 
Ih) See p 215, post 

m Appendix to Report of the Municipal Corporations Commissioners, 1835, 
Part II , pp 895 — 908 Information kindly given by Alderman Jacob 
(fc) Statute of the Staple (27 Edw 3, etat 2, c 19) See p 137, ante 
(0 Thib name has not been satisfactorily explained The court was held in 
the dose 


tin} A list of the*c is given in Hampshne Repository, Yol II , pp 306, 307 

in) Woodward, History of Hampshire, Yol I , p 83, n (1) 

io) This oourt is held undei the authority of a charter of Charles IL (Pat • 
Ed., 16 Car 2, Puit It , No 13) 

tp) Municipal Coiporations Aot, 1882 (45 & 46 Yioi c 50), as. 175, 176 See 
p. 1 tt, ante 

(j) Municipal Corporations Aot, 1835 (5 & 6 Will. 4, c. 76), a 118 This 
Was oontwued by Municipal Corporations Aot, 1882 (40 A 46 Viet. 


J r) 6m 136, <m&. 

a) See fc* 187, ante. 

^Appendix ^to Report of the Municipal Corporations Commissioners, 1835, 
(c) Th^oourt it h&ltf under the authority of a charter of James I. (Plat BoL, 
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thereof in all actions, real, mixed, and personal, to any amount, sew.tfc 

The court ib directed to be held weekly. There is a recorder of BarttnAlgp 

Worcester, who is judge of the court (d). In 1856 the juris- Courts, 

diction of the court was excluded in all personal actions in which 

the county court has jurisdiction up to £20, and in ejectments 
where the lent of the premises Bought to be recovered does not 
exeeed £50 (e). 

The practice and procedure of the court are legulated by the 
Gommon Law Procedure ActB, 1852 (/) aud 1854 (g), and the lules 
thereunder (h). All the provisions of the Summary Procedure on 
Bills of Exchange Act, 1855 (i). have been extended to this court(At). 

No plaints have been entered m this court since 1900(1) There is 
a scale of fees and costs made and approved in 1889. 

The charter also granted a court of pie poudre (in) and a court 
leet (») and view of frankpledge (o) 

(olxxn ) York 

480 The York Sheriff’s Court of Pleas, or York Court of York. 
"Record ( |>), as it is now called, has jurisdiction m all actions, real, 
mixed, and peisonal, to any amount The court is directed to be 
held weekly Theie is a recoider of York, who is consequently 
judge of the court (q) The jurisdiction of tho cornt is excluded 
in cases up to £10 in which the county court has jurisdiction (») 

The practice and procedure aie regulated by the Common Law 
Procedure Acts, 1852 (a), 1854 (b), and 1860 (c). The whole of the 


19 Jao 1, Fait TIL, No 1), granted 2nd Ootobor, 1622 The clause granting 
the jurisdiction is printed m a report by the Town Olerk o! Worcester upon the 
jurisdiction sad procedure of the Court of Fleas of tho City ol' Woroestei (1869) 
The franchise was first granted by a charter of 1 & 2 Phil A Mai , dated 
12th April, 1654 

(d) Municipal Corporations Aot, 1882 (45 & 46 Vic c. 50), ss 175, 170. flee 
p 13d, ante 

(e) By Order in Council of 28th July, 1858 (Statutoiy Rules and Orders 
Be vised, Vol "VT , Inferior Court, England, p 102) 

(/) 15 & 16 Viet o 76 

( g ) 17 & 18 Viot o 125 

(h) By Order in Council of 28th July, 1856 (Statutory Buies and Orders 
Revised, Vol VI , Inferior Court, England, p 190) 

(«) 18 A 19 Viet c. 67. 

(M By Order in Council of 28th July, 1856 (Statutory Buies and Orders 
Revised, Vol VL, Inferior Court, England, p. 191) 

(l) Civil Judicial Statistics, 1900 — 1905 

J (m) Bee p 136, ante. 

Seep 216,po*f 

Appendix to Beport of the Municipal Corporations Commissioners, 1835, 
I , pp 153 — 168 Information kindly given by the town eleik 
(p) This court is held under the authority of a charter of Charles II 
Bol, 16 Oar 2, Part XV , No 8). The franchise was originally granted by a 
charter of 19 2, Rot Cart 18 A 19 Bus 2, No 1, granted 18th Muy , 1396 

(o) Municipal Corporations Aot, 1882 (40 A 46 Vint c. SO), as 175, 176 See 
p 184, ante. 

(r) By Order in Gounod of 17th May, 1890 (Statutory Buies and Orders 
Bowsed, VoL VL, Jnferior Court, England, p. 195). 

(a) 10 A 16 Viot. & 76. 

<» H A 10 Viot c. 125. 

<«) 23 A 34 Viot. o. 120. 1 * 
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Bwr.*. provisions of the Summary Procedure on Bills of Exchange Act, 
Paitkmlar 1855 (</), and of the schedule to the Borough and Local Courts of 
Oonrts Record Act, 1872 (e), have also been extended to this court (/) 
The court is still in use, but no plaints appear to have been enteied 
since 1D08 (g). 

The corporation have also a court of hustmg (h) for proceedings 
in lieu of lines and recoveries This court fell into abeyance about 
the middle of the nineteenth century. 

The charter also granted a court of pie poudre (t) 

There are also a court of the Clerk of the Market (j), a court of 
Guildhall, and a couit of Conseivancy of the rivers Oubo, Humber, 
Wharfe, Derwent, Aire, and Don, both in the city and county of 
York and m the county of Lincoln ( k ) All these courts are to be 

held before the loid mayor 
Theie was an ancient Couit of the Staple at York (i). 


Part XVIII. — Hundred and Manorial Courts. 

Sh.OT 1 — Hundred Courts 

Hundred 481 The onlv existing jurisdiction of such hundred courts as 

* ourti have not been made courts of record is a civil jurisdiction m 

actions in which less than 40* is claimed m cases wheie the 
county court has not jurisdiction (m) 


(d) 18 ft 19 Viet o 67 
(r ) 35 ft 3b Viet c 8b 

^7) By Oulor m Council of 9th March, 1854, the whole of the provisions of 
the Common Law Pi ocndure Act, 1852 (16 & 16 Viot c 76), were extended to 
this court (Statutoi y Buies and Orders Revised. Vol YI , Inferior Court, 
England, p 193), and by Order m Council of 26th June, 1873, the whole of the 
provisions of the Summary Procedure on Bills of Exohange Act, 185 5 (18 ft 19 
viot c 67), and of the Borough and Local Courts of Record Act, 1872 (35 ft 36 
Viet a 86), as well as ss 1, 8—35, 37—67, 78—87, 89, 91—93, and 96 of the 
pillion Law Procedure Act, 1854 (17 ft 18 Viet c. 125), and ss 1 — 11, 19 — 21 
28 — 36, of the Common Law Procedure Act, 1860 (23 ft 24 Yiot c 126) 

Judicial Statistics, 1903— 1900 
(0) See note t fd) on p 176, ante 
\i) See p 136. Vnk 
(t) Seep 137,«irt 


Fart 




- of the Municipal Corporations Commissioners, 1836, 
1 "(47 , and information kindly supplied by the town olerk 
S (27 Edw 3, stat. 2, c 19), eee p 13?, ante 
(m) Even pnor to tne fMp r2 v Aan Conquest, besides the oourte for the shire, 
there were also courts ior tn , .hundred or wapentake, and for the tu’n or town- 
ship (See F W ustice ^ p 0 | lce \ The former of these, the 

hundredgemot, after the Vo qu ^ became the hundred court, and was at first 
month, _tbsn ey and from 1234 a d once in three 


once in 

itory of English Law, VoL I , pp 543 — 547) 


diction w** vested m tw who might either hold their office by choice 

r the mitlCfular occasion, Ot X l.# A hv*- horndifArv SUCMIffifm f.Qfcnhha 


lor the Slier life, or by hereditary succession (Stubbs, 

1 • f “?> . 


mnsdu&on 


Jiminal and cm! jurisdiction, but the onminal 
tb be ew as^| ^ ^ the sheriff's tourn (see p. 118, 



Part XVIII —Hundred an© Manorial Cwbts. 



Sect 2 — Manorial Courtt. 

Sub-Sect. 1 — In Oeneral 

482. The hahmote, which was the court of the township in 
pre-Norman times, developed into the manorial couils, which were 
the conrt leet, the court baron, and the customaiy court of the 
manor(n). 

Sub-Sect 2 — The Court Leet 


Uwml 

Court*. 


The halt mote. 


488 The court leet, law day, or view of frankpledge (o), Court leet. 
which exercised the criminal jurisdiction of the halimote, is a court 
of record (p) for the cognisance of criminal matters or pleas of the 
Crown, and necessarily belongs to the King, although a subject, 
usually the lord of a manor, may be and is entitled to the profit* 
of the court ( q ) The power of holding the court and taking the 

profits thereof was a franchise appendant to manors, eithei by 
prescription or by a grant from the Crown under letteis patent 
This court was held twice a year, that is, within a month after 
Easter and a month after kuchaelmas It was originally held 
before the lord or his steward (r), but the uB&go is that it Bhould 
be held before the steward The jurisdiction extended over such 
offences as were not felonies, and offenders were punishable by 
amerciamentB, or by the pillory, stocks, cucking-stool, or tumbrell 
It is expressly enacted by statute that couits leet, courts baron, 
law days, views of fiankpledgo, or other like courts held on the 
16th September, 1887, shall continue to be held on the days and >n 
the places heretofoie accustomed («) 

The jurisdiction has, however, fallen into complete disuse, having 
been supeisedod by the summary jurisdiction exercised by the 
justices of the peace (t). 


484 The franchise of view of frankpledge was liable to be lost view of 
by non-user, or m consequence of the lord not having proper iwakpledgt. 
officers, or not possessing judicaha , such as the pillory, stocks etc. (it) 

ante), which was abolished in 1887 (Sheriffs Act, 1887 (50 & 51 Viet o 55), 

■ 18 (4) ) 

The civil jurisdiction of the hundred oourt was practically abolished in 1867 by 
the County Courts Act, 1867 (80 A 81 Viet c 142), * 28, which provided that 
no action winch could be brought in a county court should thenceforth be com- 
menced m a hundred court not being a court of record (as in the case of the 
Salford Hundred Court, see p 197, ante), 

(«) See p 216, post As to oouits baron, see Ymogradoff, The Growth of 
the Manor, pp 362 et tea 
(e) Visum ae Frankpledge 

The title of the court is “ Manor of , Court of Frankpledge of A 13 , 
of the Manor aforesaid holden before ” 

(g) That is, the eseoign pence, tines, and amerciaments (Bitson, Court Loot, 

P V 

(r) It is said that in ancient tunes it was held before the bs»1iW of the lord 
(Bitson, Court Leet, p 6) As to place, see v llcheeter (Bailiff) (1824), 2 
B *0 764. _ 

(•) Sheriffs Act, 1887 (50 A 51 Viet c 65). s. 40* “The courts left etc shall 
not have any larger powers, nor shall any larger fees be taken thereat, than 
previously, and indictments and presentments shall be dealt with as previously ” 

<t) See title Mauibtratm 

(«t 2Wfcr«tf*# Oaee (1632), W Jo 283. 
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H6 


i\t "k 


sior.t. 485. In many oases manorial rights we vested in a borough* 
IMd and thus, or by a separate royal grant, the corporation had the 
Coy * right to hold a court leet (a), 'which then became the appropriate 

iu— g» . court m which the mayor or portreeve and other officers wars 

courts leet appointed (6). 

i Sub-Sect 3 — The Court Baron 

Goort baton 486 The civil jurisdiction of the halunote was exercised by the 
court baron (c), which, like the court leet, was a franchise incident to 
a manor (d) either by prescription or grant by letters patent. . The 
abolition of real actions in 18&8 («) destroyed the obsolete juris- 
diction of these courts under the original writs directed to them (/). 
In 1867 their jurisdiction was abolished in all actions maintainable 
m a county court, except where they were courts of record (g ). 
The effect of this legislation is to restrict their jurisdiction as courts 
for the trial of actions to such cases as are not within the juris- 
diction of the county court, and m which under 40s. is claimed as 
debt or damages (h). 


Customary 

court. 


Sub-Sect 4 — The Outlomary Court 

487 The ongin of this court is obscure It apparently arose 
out of the absolute jurisdiction of the lord over hiB villeins The 
customary court had for its suitorB the copyholders and customary 
tenants of the manor (i) In case a reputed manor had not the two 
freeholders as tenants necessary to constitute the court baron, the 
right to hold a court for the copyholders and customary tenants 
still subsists (7c) 

There may also be a customary manor held of another manor 
by copy of court roll, with copyholders and a customary court for 
them (i). A court may be held for purely ministerial purposes, 
although no copyholders or customary tenants are present (m). 


(a) See under the separate boroughs m Part XVII , sect 6, of this title, ante, 
for grants of courts leet 

(J) The Municipal Ooiparahons Ant, 1883 (46 & 47 Viet o 18), abolished a 
large number of unreformed corporations ana the mml and cr iminal courts 
which they held by charter or prescription, but the Act expressly saved the oourte 
leet of Over and Altrincham for the purpose of electing titular mayors The 
court leet of the Precinct of the Savoy is still held, and exercises the jurisdiction 
over nuisaaoes etc See Carter, History of English Legal Institutions, p. 381. 
(e) See the Court Baron, Selden Society Publications, Vol IV 
(a) A court barons incident to a manor, and a manor cannot be without a 
court baron and eui terser freeholders, two at the least (Scroggs, Courts Last 
and Courts Baron, 4th eaw p. 79) 

«) Beal Property Lunitatvm Act, 1833 (3 & 4 Will 4, c 37) 

'/) See title Action, Vol p 46 


J See note (m) on p 214, . 

These courts baron were < 
rd adjoining, (2) to keep) 
that the lord should permit the fa 
his services, and that the tenant l 
rent. Custom, or services (iSttL, 

Copyholds, Vol VIII , p 10 
'*) See tine Gottholds, Vol vm*,. ■ 
k) Scrogge, Courts Leet and Courts 

m ) Copyhold Act, 1 894 (67 & 66 Vfict. a 46), ss. 83, 83. 
Copyhold!, Teh VHL, p. 11. 


ned — (1) to adj ust'differencos between lord 
t and Quietness between lord and tenant, 
nt to enjoy, paying hie rent and performing 
Id not wrong the lord by withdrawing his 
83). As to the court harm, see trite 


11 . 


i, 4th ed , pp 80, 81. 

See, further, (Me 
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, 8ub-Sxot. 6,— Court • </ Aimed Hmetne. BMHfclk 

468 Those manors which were in the hands of Edward the 
Confessor or William the Conqueror, and are so expressed m - — 

Domesday Book, are called the ancient demesne of the Crown, Os**ts «* 
All those who hold in socage of these manors are tenants in 
ancient demesne. The courts of these manors are called courts of 
ancient demesne These courts are similar to courts baron, and, 
like them, they are not courts of record, and the suitors are the 
judges, wid two suitors are neoessary to the existence of the court (n). 


Part XIX. — Judicial Commissioners. 

Sect. 1 . — The Railway and Canal Communon. 

Sub-Sect 1 — OoneMutum and Judge* 

489 . The Bailway and Canal Commission was constituted in its Constitution 
present form m 1888 (o). It consists of two commissioners «**} » 
appointed by His Majesty on the recommendation of the President an d o2*i 
of the Board of Trade, one of whom ib to be of experience m rail- Commission, 
way business (p), and three ex-officto commissioners, one each for 
England, Sootland, and Ireland respectively, being such judge of a 
superior court as shall be nominated, in the cose of England, by the* 

Lord Chancellor, of Scotland by the Lord President of the Court of 
Session, and of Ireland by the Lord Chancellor of Ireland The 
ex-officto commissioners are not required to attend sittings of the 
Commission outside of that pait of the United Kingdom for which 
they are nominated ( 9 ) 

The appointed commissioners are paid such salary not exceeding 
£8000 a year as the President of the Board of Trade may, with the 
concurrence of the Treasury, appoint (r) 

The presence of three commissioners is required for the hearing 
of any case. The ex-officio commissioner presides, whose opinion 
prevails on all points of law. If the ex-officto commissioner is 
unable to attend another judge may be nominated to sit for him, 
and similarly, if an appointed commissioner cannot attend, the 
President of the Board of Trade may nominate a temporary com- 
missioner to hear any particular case («). On an address from 
both Houses of Parliament an additional judge of the High Couit 


(n) 4 Co. Inst 269 

(01 Baliway and Canal Traffic Act, 1888 (81 A 62 Vwt. 0 . 25), a. 2 Thin Aoi 
repealed a. 4 of the Bailway and Canal Trafflo Act, 1878 (88 A 87 Viet c 48), 
which provided for the appointment of three eomnuee lonara. one of whom waa 
to be of experience in the law and one of experience in railway htiKineM, and 
of not more than two assistant commissioners As to pmaun before the 
commissioners, aea title Railways in Ouuxa. 

(p) Ibid., a 8 . 
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Scot. i. may be appointed, if the amount of business before the Oornffibwiaa 
the renders it advisable (t) 


and f!»mi Sub-Sect 2 . — Jurudtehon 

Commission 490. The jurisdiction of the Commission over railway and 
Jurisdiction, canal companies is to hear and determine complaints in respect of — 

(I) undue prefeience or traffic facilities (including through rates (a) 
and junctions with private sidings (b ) ), arising either under s. 2 
of the Bail way and Canal Traffic Act, 1854(c), or under the special 
Act of the company (d) , (2) accommodation works or obligations m 
favour of the public or individuals enacted in the special Act («) , 
(8) disputes as to the legality of tolls and rates (/) , (4) the publica- 
tion of rates by a station ratebook <g); (5) terminal charges (h) , (6) in- 
crease of rates and charges since 81st December, 1894 (t) , (7) allow- 
ances m respect of terminals to owners of sidings (A.) , (8) the approval 
of working agreements between companies (1) , (9) differences with the 
Postmaster-General as to the conveyance of mails (m) , (10) differ- 
ences between railway companies (in lieu of arbitration) (n) , 

(II) under the Cboap Trains Act, 1888 (0) , (12) agreements whereby a 
railway company obtains control over a canal (p), (18) as to hours of 
railway servants (7 ) , (14) ab to the working of traffic by way of steam- 
boats (» ) , (15) as to complaints as to water supply in the area of the 
Metropolitan Watei Board (s), (16) to hear appeals from stipendiary 
magisti ate s or county court judges determining differences as to the 
placing of telegraphs upon public roads (t) , (17) to hold local 
inquiries and make provisional 01 dersfor the construction of telegraph 
works on private land (a) 

The Boaid of Trade has also power to appoint the Railway 
Commissioners arbitrators m cases where matteis are directed to be 
referred to the arbitration of the Board of Trade or of arbitrators 
appointed by them (b) 

The commissioneis have also power to report to Parliament in 


(<) Bailway and Oanal Traffio Act, 1888 (61 & 52 Viet c 25), s 6 Thta 
power hits not been exercised 

(a) Ibid 

(b) Railways (Private Sidings) Aot, 1904 (4 Edw 7, 0 19) 

(ej 17 ft 18 Viet 0 31 

(a) Railway and Canal Traffio Act, 1888 (61 ft 52 Yict c 25), ss 8, 9, 11. 

(«) Ibid , s 9 
(/) Ibid , s 10 

a) Regulation of Railways Aot, 1878 (36 ft 37 Tut c 48), a 14 
Jk) Ihd , » 15 

(0 Railway and Oanal Traffic Act, 1894 (57 ft 58 Yict c 54), s 1. 

(k) I bid , s 4 

¥} See also Railways (Hanses Act, 1863 (26 ft 27 Yict o 92), s 25 
») Regulation of Railways Aot, 1873 (36 ft 37 Yict 0 48), s 19 , Conveyance 
"b Aot, 1893 (66ft 57 Yiot 0 . 38), ss 1, 4 (by the appointed commissioners). 
[») Regulation of Railways Act, 1673 (36 ft 87 Yict c 48), s 8 
>) 46ft 47 Viet o 34 * 

» Regulation of Railways Act, 1873 (36 ft 37 Yiot c 48), 1 16. 
s) Railway Regulation Aot, 1893 (56 ft 57 Yiot 0 . 29), s 1 
(r) RsfOkkm of Railways Act, 1868 (31 ft 32 Yict c 119), a. 16. 

(«) Metropolis Water Act, 1897 (60 ft 61 Yiot a \ 

(<) Telegraph Act, 1878 (11 ft 42 Viot c 761 • ' ' 

(a) Telegraph Aot, 1892 (65 ft 56 Yict. 0 . r 

(4) Rohm of Trade Arbitrations etc. Aot T »ct c. 40), a. 6. 




Pant XIX.— Judicial Comnsraomms. 


Sfr 


6M6 they are o f opinion that the interests of the public are injuriously Bnt 1. 

affected by the exercise of any railway companies' powers as to steam The 
vessels (c). BaUwsy 

Snot. 2. — Land Tax Commutton. (SmSSlaL 

491. The Land Tax Commission consists of commissioners LandTax 
appointed by name by statutes passed from time to time in that Co mmi ss i on 
behalf (d), with the addition of justices of the peace within their 
respective counties, ridings, divisions, districts («), and boroughs (/). 

In the case of cities, boroughs, Cinque Ports, and towns corpoiate a 
commissioner must be qualified by being an inhabitant (g) 

These commissioners, two of whom are a quorum (h), have power 
to hear and finally determine without appeal all questions and 
differences respecting the assessment and collection of land tax, on 
complaint of any person aggrieved (i) 

If any commissioner is intei ested m any question brought befoie 
the commissioners he is disqualified and must retire till the remainder 
of the commissioners have given their decision ( k ) If he refuses to 
withdraw, the other commissioners have power to inflict upon him a 
fine not exceeding £20(1), or a suit in the name of tho Attorney- 
General may be brought in the High Court against him for a 
penalty of £50 (m) 


Sect 8 — Income Tax Commisswnert. 

492 There are two classes of Income Tax Commissioners fnoomeTu 
namely, the Commissioners for the General Purposes of the 
Income Tax ActB end the Commissioners for the Special Purposes * on *™’ 
of those Acts The first of these, called “the general commis- 
sioners ” (n), are appointed by the Land Tax Commissioners fiom 
their own number (o) to act for the county oi othei district over 
which they have junsdiction The second, called the “ special 
commissioners ” (p), consist of the Inland Revenue Commissioners 
and such persons as are appointed by the Treasury ( q ) 

These two bodies have jurisdiction to hear appeals from persons 


(c) Railways Clauses Act, 1663 (26 ft 27 Viet c 92), s 33, Regulation of 
Railways Act, 1673 (36 & 37 Yict c 46), s 10 See also, generally, title 
Railways and Canals 

(d) The latest statute is the Land Tux Coniunssioners Act, 1906 (6 Edw 7, 
a 52) The land tax was imposed m 1080 (1 Will & Mar c 3), and was at 
first annual, but was made perpetual by the Land Tax Act, 1796 (38 Geo 3, c 6) 
The Act of 1689 named the first commissioners 

(e) Land Tax Commissioners Act, 1627 (7 A 8 Geo 4, c 76), s 1. 

(/) Land Tax Commissioners Act, 1906 (6 Edw 7, c 62), a J 

g\ Land Tax Commissioners Act, 1798 (38 Oeo 3, o 48), s 1 
a) Taxes Management Act, 1880 (43 & 44 Viot o 19), s 6. 

'*) land Tax Act, 1797 (38 Geo 3, c 6), s 23 
*) lb id 

fl Ibui 

in) Taxes Management Act, 18*0 1 43 ft 44 Viet a 19), M 21, 36 fro als#, 
generally, title Land Tax 
(a) Itxd , s 5 

(•) Income Tax Act, 1642 (6 ft 6 Viet c 36), a 4 

(e) Taxes Management Act, 1860(4 3 ft 44 Viot a, 19,, s 5. 

(g) Income Tax Act, 1842 (6 ft 6 Viet a 36), a 23. 
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Ban. 8. aggrieved by assessments or surcharges for income tax and objections 

InooBM Tax to such assessments by the inspector or surveyor of taxes. 

Com- The general commissioners have also jurisdiction to hear appeals 
Btimtaaen from persons aggrieved by assessments for inhabited house duly (r). 

A person aggrieved by an assessment under Schedule D of the 
Income Tax Acts may appeal either to the general commissioners or 
to the special commissioners, except m the case of exemption or 
relief on account of his income being lesB than £700 a year, in 
which case the appeal lies to the general commissioners only (*). 

Claims for allowances in respect of the duties in Schedule A by 
colleges, public schools, hospitals, almshouses, literary institutions, 
and charities are to be made to the special commissioners ( t ), as also 
are claims for exemption from the duties in Schedule C(a). 

The decisions both of the general (b) and special commis- 
sioners (c) are final, except when the appellant or the surveyoi 
at once expresses his dissatisfaction with the decision as being 
eironeous m point of law, and within twenty-one days requires 
a case to be Btated for the opinion of the High Court of Justice (d). 

An appeal lies from the decision of the High Court to the Court 
of Appeal, and thence to the House of Lords (e) 

Sect 4 — Communonert of Sewert. 

Sub-Seot 1 — Constitution 

Commit- 493 Commissions of sewers are issued by way of Letters Patent 

•loom of under the Great Seal, from time to time as need requires, to Buch 

sewers, substantial and indifierent persons as are named by the Lord 

Chancelloi, the Lord Treasurer, and the Lord Chief Justice (/). 
Commissions of seweis can also issue on recommendation of the 
Inclosure Commissioners to be obtained on petition of the 
proprietors after investigation by an inspector (g) 

The Commissioners of Sewers are required to be sworn in the 
piescnbed form (h), and aie to forfeit £40 for every time they shall 
attempt to act if unsworn (i) 

Commissions of sewers stand and continue in foice for ten 
yearo, unless they are determined by the issue of a new commis- 
sion or by a writ of tupenedeaa discharging such commission or 
commissions ( k ) 


(r) Taxes Management Act, 1880 (48 A 44 Viot c 19), as. 27 (1), 57 (2). 

(*) Income Tax Act, 1842 (5 & 6 Yict c 35), as. 118, 130, Finanoe Aot, 1898 
{61 ft 62 Yict c 10), a. 8 

i t) Income Tax Act, 1842 (5 A b Tiot o 35), s. 62. 
a) I Ini , s 98. See also, generally, title Iwxncx Tax. 

6) Taxes Management Act, 1880(43 & 44 Yiot. o 19), a 57 (10). 
el Income Tax Act, 1842 (5 A 6 net a 3d), a. 130. 
a) Taxes Management Act, 1880 (43 & 44 vict. o 19), a 59 
'«) IM , e 54 (3) See Jt. v General Commuttoturtfur Taxe* foe Oltrkmwdl, 

[lOOlJ 2 K B 879, 894, 0 A 

(/) General Act concerning Commissions of Sewers to be directed to all peris 
Within this reelm, 1531 (23 Hen. 8, o. 5), a 1 
(•) Land Drainage Act, 1861 (24 A 25 Yict c 133), as. 4, 5. 

(A) 28 Hen. 8, o. 5, «. 2. 
ft) AmL 9 & 9 

fo Sfwere Act, 1833 p A4 Will. 4, c. 22). s. ft. 



Past XXX.— Jtjxhoul Cowdssioimts. ' } sat 

Commissioners of Sewers have foU power «nd authority, to make, Bmt *. 
constitute, and ordain laws, ordinances, and decrees, ana to amend Gammls- 
and repeal each laws, and to make new laws as the cases necessary stooeroof 
require m that behalf (f). Sewers. 


494. The Commissioners of Sewers have a court, although the Theoourtoi 
statutes do not in express terms grant a court. They are, however, **»«>«* 
said to be the King’s justices (to), and the Court of King’s Bench niali0IMia * 
has held that they have a court of record (n). They may command 
the sheriffs by them mandatory writs to summon a jury of twelve 
men for the purpose of an inquiry (o). 

Sub-Seot 2 — Jwnadtdion 

49 6. The Commissioners of Sewers have jurisdiction to survey Jurisdiction, 
the wallB, ditches, banks, gutters, Bowers, goots, calces, bridges, 
streams, and other defences by the coasts of the sea, and marsh 
ground, and mills, milldams, floodgates, ponds, locks, hebbing 
weares, and other impediments, lets, and annoyances, and to cause 
the Bame to be corrected, repaired, amended, pat down, or reformed 
as the case shall require after their wisdom and discretion (p) Ail 
walls, banks, culverts, and other defences whatever, whether 
natural or artificial, situate by the coaBts of the sea, and all rivers, 
streams, sewers, and watercourses which are navigable or where 
the tide ebbs and flows, and all walls, banks, culverts, bridges, dams, 
floodgates, and other works erected m, upon, over, or adjoining 
such rivers etc , are within the jurisdiction of the commissioners, 
except ornamental works erected before 1833 and watei courses 
near or contiguous to bouses or buildings, or in gardens, parks, 
avenues etc., in which cases the consent of the owner m 
writing is necessary to authorise the commissioners to exercise 
jurisdiction (q). They may also decree and ordain new works or 
alterations in old works, and may abandon old works and decree 
and ordam new works in lieu thereof (r) ; but no new works are to 
be made without the consent of the owners and occupiers of three 
fourth parts m value of the lands to be charged (a) 

The Commissioners of Sewers by themsblves without a jury may 
survey the defences and ascertain the defects and what is necessary 
for repairing them and the eoBt thereof (t) 

(i) General Act oonoermng Commissions of Sewers, 1031 (23 Hen 8, o. 6), 

a. 4 

(m) Ibtd. “ We therefore . . . have assigned you . to be our justices," 
form of commission contained in s 1 

fo) Newcastle (Duke)r Clark (1818), 8 Taunt 802, 620, 627, 631 “An Act 
of Parliament was made in the year 163 1 , previously to which the commissioners 
of sewers had a regular jurisdiction of oyer and terminer, which they had been 
accustomed to have at all tames ” (ibid., per Btrsnomm, J., at p 631) 

(e) 28 Wm 8, a 8, s 1 , NnocaeOe (Duke) v Clark, eupra, at p 627, per 
Pass, J. , Sewers Act, 1833 (3 & 4 Will 4, o. 22), s. 11 

p) General Act concerning Gommisshma of Sewers, 1381 (28 Hen. 8, c 0), • 1> 
o) Seven Act, 1833 (3 & 4 WilL 4, c. 22), a. 10. 

? Ibid., a. 19. 

•j /ML, a. SI 

(Q Oallia «n Sevan, 107. Sae, as to severs generally, fetis Sswsss jmo 
uun. 
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496 A jury may present (1) the erection of impediments, as 
floodgates, mills etc. , (2) by whose default defects in the defences 
hate arisen ; (3) what persons are bound by custom, prescription, 
tenure, covenant, oi otherwise to repair defects ; (4) what grounds 
he within the hurt or danger of waten, either within the sur- 
rounder by the sea or the inundation of the fresh waters, and to 
whom they belong, (5) what persons hold lands which are 
chargeable to new works, and the quantity of their lands , 
(6) amerciaments (a; The piesentments of the jury must be made 
on evidence on oath before the commissioners m court and not 
upon information collected in paw without oath ( ft ) 

497. All or dei s and rates made by the Commissioners of Seweis 
without the presentment of a jury can be appealed against to 
quarter sessions, when the matter may be decided by the justices 
oi by aibitration (c) 

Sect 5 — Boaul of Agncultuie and Fwhrnes 

498 The jurisdiction under the Tithe Commutation Acts is 
exercised by the Board of Agriculture and Fisheries (d), and appears 
now to be restricted to altei ing the apportionment of tithe rent- 
charge in certain cases (1) between different lands of the same 
person at his desire and at Ins expense^) , (2) where lands charged 
with one rentchaige have become vested m several owners (/), 
(3) where divisions of lands have been altered under Inclosure 
Acts (q), (4) where the boundaries of parishes have been 

changed (ft), (5) wheie lands have been included in an apportion- 
ment by mistake (i) , (6) where rentcbarge has been made payable 
to tbe wrong person or in the wrong interest (ft), (7) where the 
Board, with the consent of the owners, think it desirable (f) , 
(8) where alterations have made the collection of the rentcharge 
unreasonably difficult or inconvenient (m) , and (9) where through 
the removal of fences difficulties have arisen as to what land is 
liable to rentchaige etc (n) 


a) Gallia on Sewers, 108—110 , Sewers Aot, 1833 (3 & 4 Will 4, o 22), s 10 
0 It v Somerset Commissioners of Sewers (1805). 7 East, 71 

(c) Sewers Aot, 1833 (3 ft 4 WiU 4, a 22), ss 47—80 

(d) The Tithe Oammusioners were oonstituted bv the Tithe Act, 1836 (6 ft 7 
Will 4, o 71), s 1 These Tithe Commissioners were united in 1882 with the 
Oopyhola Commissioners sad the Enclosure Commissioners, sad the three sets of 
commissioners were oonstituted the Land Commissioners (Settled Lend Act, 
1882(46 ft 46 Viot. o 38), s 48) In 1889 the powers and duties of the Land 
Commissioners were transfenea to the Board of Agriculture (now the Board of 
Agriculture and Fisheries) (Board of Agriculture Aot, 1869 (62 ft 63 Viet o 30), 
s. 2, Sched. I , Pt EL) As to Ihe Board of Agriculture and Fisheries, see title 
Aosiodlture, Vol I , p 297 

It) Tithe Aot, 1842 (5 ft 6 Viot. a 64), s 14 
(/) lbui , s. 14 

If) Tithe Aot, 1846 (9 A 16 Viot a. 73), e 13 
(ft) Tithe Aot, 1860 (23 ft 24 Viot o 93), a 16. 

(0 Tithe Act, 1847 (10 ft 11 Vut o. 104), a 3 
(ft) Tithe Act, 1846 (9 ft 10 Viot a 73), s 16 
(0 Tithe Act 1860 (23 ft 24 Vut o. 93). a 1L 
tm) find., e. 16. 

(») iW, a. 12 



Fast XIX. — Judicial ComnsstoNSRs. 


The Board of Agriculture and Fisheries have power to summon 
witnesses, administer oaths and examine witnesses on oath, 
and cause to be produced before them, on oath, all necessary 
books, terriers, maps, plans etc. (o) Witnesses refusing to answer 
or to produce documents etc. are to be deemed guilty of a 
misdemeanour (p) 


to) Tithe Act, 1836 (8 ft 7 Will 4, o 71), * 10 

[p) Ibid ., *83 As to tithe, see title Ecclesiastical Law 


COURTS-MARTIAL. 

See Courts, Royal Forces. 


COVENANTS. 

See Contract , Dbbds and Other Instruments , Landlord and 
Tenant, Sale of Land. 
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COVERTURE. 

See Husband and W m . 


COWSHEDS AND DAIRIES. 

See Public Health etc. 


CREMATION. 

See B l RIAL AND C&BMATION. 


CRIMINAL INFORMATION. 


Sec Criminal Law and Pbocedubh , Cbowh Fjlactxoi 
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Part I. — Principles of Criminal Liability. 


Shot 1 — The Nature of Crime m General, 


Sub-Sect 1 — Definitions 


Definition of 
crime. 


Distinction 
between 
criminal and 
civil prooeed- 
top. 


499 Criminal law and procedure deal with the nature, prosecu- 
tion, and punishment of crime 

A crime is an unlawful act or default which is an offence against 
the public, and renders the person guilty of the act or default liable 
to legal punishment (a) While a crime is often also an injury to 
a private person, who has a Temgdy in a civil action, it is as an act 
or default contrary to the order, peaoe, and well-being of society 
that 9 crime is punishable by the State ( b ) A civil proceeding 
has for its object the recovery of money or other property, or the 


(«) 4 B1 Oom. 0 , Stephen, History of the Criminal Law, Yol L, 1 ; Jtam v. 
Omm (1829), 9 B 4 0 695, at p 599 "An illegal act which is a wrong against 
tits public welfare seems to have the necessary elements of a crime” (Mogul 
Bteouuhm Oo v McGregor, Goto & Co (1889), 23 Q B D 598, 0. A , at p. 806, 
per Ikm* Esher, M K.) 

(6) This is expressed by the common forms at the end of indictments 
w against the peaoe of our Lord the Bang," or " against the form of the Statute 
in suoh due made and provided *’ And see Parker v Green (1862), 2 B. £ 8 
896 , MeBor v Denhm (1880), 6 Q. B. D. 467, A r. SuUtwm (1874). 9 
ILOfa 404. 



Paw I.— PrawtfLte or ' cJP&riL' UfAwunnr. 

enforcement of a right for the advantage of the person string, while 
a criminal proceeding has for its object the punishment of a public 
offence {<?). 

fOO. Legal punishment is punishment awarded in a process 
winch is instituted at the suit of the Grown “standing forward as 
prosecutor on behalf of the subject on public grounds ” (d) ; such 
process when instituted can only be stayed at the instance of the 
, Attorney-General acting on behalf of the Grown, and snch 
punishment when awarded can only be remitted by the Grown or 
Parliament. 

Legal punishment is of various kinds, and inoludes death, im* 
pnsonment, detention, dogging, fine and confiscation of property ; 
it is sometimes attended with disqualification, loss of civil status 
and political rights («). 

Sub-Sect 2 — Criminal Intention. 

SOL A person cannot be guilty of a crime unless he has com* 
mitted an overt act, » e , an act capable of being observed by some* 
one else, or haa made default m doing Borne Buch act (/), and unless 
a wrongful intention or some other blameworthy condition of the 


(c) A -0 v Radloff (IBM), 10 Exoh 84, per Platt, 33 , at p 101 See also 
Be Douglas (1842), J 4 B 825 If a statute prohibits or command* an act 
of commission or omission of public importance, disobedience to the statute is 
criminal and punishable by indictment, unless such proceeding manifestly 
appears to be excluded by the statute (2 Hawk. P 0 , o 25, s 4 , r As regards 
the references to Hawkins’s Pleas of the Grown, it may be notod that the 
editions chiefly used ore those by Leach (1795), and Curwood (1824) There is 
some difference of opinion as to the merits of these editions, but after con- 
sideration the editors have given the preference to the latter, which is the 
edition used m many of the courts and m most of the principal law libraries. 
In some cases reference has been mode to the first (1716) folio odition], B 
v HaU, [1891] 1 ft B 747) An act or default may bo 'orbidden by statute 
in suoh a way that the person guilty may be liable to l pecuniary penalty, 
which is recoverable as a debt by civil process by a private person, or in some 
cases only by an officer of the Grown , suoh an act or default is an offonoe 
against the statute, but is not a crime (see Atcheson v Eventt (1776), 1 Gowp. 
382, Em parte Beeching (1825), 4 B & 0 136, A -O v Biddon (1830), 1 Or 4 J. 
220, A-G y Radloff (mi), 10 Exck 84 , Father v Orem (1862), 2B.&8. 299. 
B v Sawhhurst (Parish) (1862), 26 J P 772 , A -ff. v Bradiaugh (1886), 14 
Q. B D 667, C A. , B v Tyler , [1891] 2 a B 588, C.A,per Bowen, L J t 
at p 694) The words “ penalty*’ and “ offence ” are sometimes used of a 
criminal act (aee B v Paget (1881), 8 Q B D 161), sometimes of an act which is 
not crimin al (A -G v Radloff eupra) The same act or default may give nse 
to a civil and to a criminal proceeding, e g , assault and battery, wounding, 
larceny, libel See title Action, VoL I , pp 27 — 29, as to cavil actions m 
respect of felonious torts 

m Bwrdett v. Abbot (1811), 14 East, 164, at p 102, per BayleT, J Any 
pnvaie person, in the absence of statutory provision to the contrary, can com- 
mence a criminal prosecution, but the prosecution is always at the suit of the 
(hewn Hence it u that criminal proceedings were called pleas of the Grown, 


(«) Bee p 409, post 

{/} In some hands of treason [e.g , compassing the death of the Sovereign) the 
intention constitutes the crime, out the law requires that the intention should 
be manif ested by some overt act (B v ThuUetoood (1820), 38 State Tr 582; see 
p» 461, poet). In conspiracy, the agreement of two or more persons to do an 
unlawful met b is criminal, as the agreement can only be arrived at by consulta- 
tion, which is an overt act, if two or more persons so agree, the very plot is an 
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swr. 1 . mind (mens rea) can be imputed to him m respect of such act or 
The Hature default (g). 

of Crime In A blameworthy condition of the mind will not be imputed to a 
Oeneral person who does an overt act, unless the act ib voluntary; in many 
cases the act will not be criminal unless it is also deliberately 
intended (fc). 

Mens tea, or a blameworthy condition of the mind, may consist of 
a traitorous or malicious or fraudulent intent or of guilty know- 
ledge or negligence (i) , or, if an act is morally wrong and is also 
forbidden by law (j), mens rea may consist of the mere intent to do 
the act But mens rea may also consist simply of an intent to do 
an act which is forbidden by law, or to omit to do an act when the 
omission is an offence (k) 


Respond- 602 Where a particular intent or state of mind is of the essence 
biiity of 0 f an offence, the person committing the act is not criminally 
actaof ° r responsible, if he had no mens rea and the act was ordered or pro- 

•wants. cured by another person , but the person who ordered or procured 

the act is criminally responsible (0 

In general a person is not criminally liable for an act or omission 
unlo&B he has himself committed or omitted the act or authorised 
or known of or shut his eyes to the commission or omission (m) 


act of itself and is criminal [Mulcahy v R (1868), L It 3H L 306, 22 v 
Asptnall (1876), 2 Q B D 48 C A ,pcr Bhett, J , at p 58) 

(g) Actus non faat reum , nisi mens sit rea , bee Stephen, History of the Criminal 
Law, Vol II ,94 As to coses where mens rea need not be proved, see 
infra 

(h) 4 B1 Com 20 A voluntary act or omission is one which is willed 
An involuntary act or omission is one which is not willed, e g , an act done by 
it person in a state of unconsciousness, as in Bleep, or by a person of $ich 
tender years or in such a state of idiocy or insanity that he has, or is deemed to 
have, no mind and therefore no will (see p 241, post), or by a person who is 
ronstinined by overwhelming force to act in a particular way (see p 243, post) 
For the purposes of criminal law, an act or omission is voluntary if it might 
havo been avoided by the exercise of reasonable care , thuB a negligent act or 
omission is wiUed, because the person responsible does not will to prevent the 
commission or omission An accidental act or omission is involuntary, and 
therefore not criminal, if it oould not have been avoided by the exercise of 
reasonable care (sec p 238, post) An act is intended when it is willed and 
when the ordinary consequences of the act are contemplated and desired (see 
Austin’s Jurisprudence, Vol I , p 441 , Stephen, History of the Criminal Law, 
Vol 1 , 99) As to the effect of dnnk on the will, aeo p 242, post 

(t) Chisholm v Boulton (1839), 22 Q. B D 736 

(j) R v Prince (1875), L B. 2 0 C B 154 , J2 v. Tolson (1889), 23 Q B D. 
168, C A If the aot is morally wrong, it is no defence m such a case that the 
accused did not know that the act was forbidden by law (22 v Prince, supra) 

(k) See R v Buhop (1880% 5 Q. B I) 259, COB., Bank tfNtw South Wales 
▼. Piper* [1897] A. 0 383, P C , at p 384 In such case an intent to break 
the lav is imputed, as a person cannot set up ignorance of lav as an excuse (see 
p, 236, post) 

(l) It r (. <le» (1827), 1 Mood O C 166, It ▼ Michael (1840), 9 0. ft P 366; 
If v IMUami (1842), Car ft M 239, It v Manley (1844), 1 Cox, C 0 104, 
& • Bull (1S4S). 1 Cox, 0 0 281 , £ r Clifford (1846), 2 Car ft Kir 202 , If 
v Bleat&olt (18 >8), 2 Car ft Kir "05, per Ehls, J , at p 708. if v Butcher 
(1888), Sell, 0 0 b, see Merchandise Marks Act, 1887 (60 ft 61 Yiot a 28), 
a 14 (3). 

(m) Sfe B. r Pearson (No. 2) (1908), 72 J P 461 , By Key (1809), 62 
Sol Jo 784. 
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The condition of mind of a servant or agent is not impaled to the but i. 
master or principal so as to make him criminally liable (a). A The Natan 
master is not criminally liable merely because his servant or agent of Crime In 
commits a negligent (b) or malicious (r) or fraudulent act. But CmnaL 
in eases where a particular intent or Btate of mind ib not of the 
essence of the offence, the acts or defaults of a servant or agent 
in the ordinary course of his employment may make the master or 
principal criminally liable, although he was not aware of such acts 
or defaults, and even where they were agamBt his orders (d) 


603 A corporation aggregate can only act through its servants OorpenUona 
or agents, and it is only through the actB and defaults of such 
persons that it can be made criminally liable A corpoiation aggre- 
gate may be made liable in its corporate capacity lor a crime for 
the punishment of which a fine may be awarded, if the corpora- 
tion fails to perform a duty imposed by common law, chaiter, or 


(a) R v Holbrook (1877), i Q B P W), at p 63 . (1878) 4 Q B I) 42, 
ut p 47, a w Newman y Jones (188<>), 17 Q B D 132 

(b) R t Allen (183d), 7 0 A P 163, R v Bennett (1808), Bell, C 0 1 , 
T)\ ckmton v Fletcher (187 J), L B 1 0 P 1 , Chithol *» ▼ f)u niton (1889), 
22 Q B D 736 

(c) v Huggins (1730), 2 Ld Baym 1574 A master is not responsible 
criminally for his servant’s libel, if he cun prove that the publication was with- 
out his authority and did not proceed from want of due care or caution on his 
part (Libel Act, 1843 (6 & 7 Viot o 96), s 7, and see It v Holbrook (1877), 
3Q.fi D 60, (1878) 4 Q B D 42 

(d) Jt v Stephens (1866), L B 1 Q B 702 , see A Go v tiuddon (1830), 1 
Or A J 220, Jt v Medley (1834), 6 0 & P 292, Barnes v Akroyd (18<2), 
L R 7 Q B 474 , but see Chisholm y Doulton , supra Under the Salo of Food 
and Drugs Act, 1875 (38 A 39 Viet c 63), the acts of the sen ant unknown 
to the master may make the master criminally liable (see Farley v Higginbotham 
(1898), 42 Sol Jo 309 (refusal to sell to a police officer) , Morris v Corbett (1892), 
56 J P 649 , Brown v Foot (1892), 61 L J (m o) 110 (sale of milk from 
which cream had been extracted), but see Kearley v. 7 onge (1891), 60 L J 

S M o) 159, which, however, is probably not law See til. Pood and Drugs 
Tor other instances of a master or principal being cnminaiJy liable for the acts 
of his servant or agent, see Davies y Harvey (1874), L B 9 Q 1! 433 (supply 
of goods to be used for parochial relief) , Mullins v Collms (1874), L B 9Q fi 
292 (supplying liquor to oonstable on duty) , JUdqate y Haynes (1876), 1 Q B D 
89 , Bond y Evans (1888), 21 QB D 249 (suffering gaming), but see Somerset 
y Hart (1884), 12 Q B D 360 , Roberta y Woodwaid (1890), 25 (i II D 412 
(weights and measures) , Collman v JfW/*, [1897] 1 Q B 390 (bye-law) , 
Bosky f Davies (187 5), 1 QB D 84 (suffering gaming) , Commusumers of 
Police y Cartman , [1896] 1 Q B 655 (sale of intoxicating liquor to drunken 
person) See also title Master and Servant In a prosecution under the 
Merchandise Marks Act, 1887 (60 & 51 Yiot c 28), s 2 (2), for selling pods 
to which a false trade description is applied, the master is criminally liable 
for the ads of his servant acting within the general scope of his employment, 
but contrary to his orders, unless he can show that ne has acted m good 
faith and has done all that it was reasonably possible to do to prevent the com- 
mission of the offence bj his servants (Coppm v Moore (No 2), [1898] 2 Q B 
306) , the onus of proof is on the master, and, if he can show that he has acted 
innocently, he is not criminally liable (Christie, Manson and Woods v Cooper , 
[1900] 2Q B 522) A licensed person cannot be convicted under the Intoxi- 
cating Liquors (Sale to Children) Act, 1901 (1 Edw. 7, o 27), s 2, of 14 knowingly 
allowing a person to sell*’ intoxicating liquor to a child under fourteen m a 
vessel not properly oorked or sealed, if the liquor is sold by a servant without 
the knowledge of the master and against his e m pr e ss orders and the master was 
huuself in charge of the premises at the time (Emory v. NoUoth, [190 i] 2 K, B« 
204 ) , ass also Idle Intoxicatiwo Liquors. 


M 
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statute of commits by its servants or agents, acting in the course 
of their employment, an offence "which does not involve criminal 
intent (e). 

504 In all the graver class of crimes a particular intent or state 
of mind is a necessary ingredient of the offence, and must be 
averred in the indictment and proved by the prosecution (/). 

When an act which is of itself indifferent becomes criminal if 
done with a particular intent, the intent must be proved (p). But 
when the act is unequivocal, the proof that it was done may of 
itself be evidence of the intention which the nature of the act 
conveys ( h ) In such case there is a presumption of law that the 
person accused intended the probable consequences of his aot(t). 

505 When the existence of a particular intent or state of mind is a 
necessary ingredient of the offence, and pnmd facie proof of the 
existence of such intent or state of mind has been given by the 
prosecution, the defendant may exouse himself by disprovmg the 
existence in him of any gmlty intent or state of mind, eg , by 
showing that ho was justified in doing the act with which he is 
chargod (A), or that he did it accidentally, or m ignoiance (a), or that 
he had an honest and reasonable belief in the existence of facts 
which, if they had really existed, would have made the act both 
legally and morally innocent ( b ) 


(e) See title Corporations, Vol VIII , p 890 There is a special proceeding 
•gainst corporations which was originally criminal, namely, an information by quo 
warranto against a corporation lor negligence or abuse ol its franchises , hut 
this has now for long been regarded as a civil proceeding (see 1 B1 Com. 473, 
8 ibid 263, 4 ibid. 307, Judicature Act, 1884 (47 & 48 Viet o 61), s 16), 
and seo A -G v London Corporation (1683), 8 State Tr 1039, and titlo Grown 
Practice 


(j ) Seo p 341, port Sometimes a statute which constitutes an offence, while 
not nxpiosslv making a particulat intent or state of mind a necessary mgrediont 
of the offence, does so by implication (R v Cohen (1858), 8 Cox, 0. 0. 41 , 
Hramov Carton (1859), 28 L J (m o) 216, R. v Sleep (1861), 8 Oox, 0 C 
472 Core v James (1871), L £ 7Q.E 135, in snch a case the intent or state 
of mind must be affirmatively proved by the prosecution (Nichole v Hall (1873), 
L K 8C P 122 , Small v Warr (1882), 47 J P 20 , Sherrae v De Rutmen, 
[1893] 1 Q B 918, Derbyehirev Houhston, [1897] 1 Q. B 772), see also R. v. 
Stoddart (1909), 25 T L B 612, 0 0 A 
Of) WoodfaU'8 Case (1770), 20 State Tr 805 at p 019, per Lord MANSFIELD, 
CJ R v Phtltpps (lBQfi), flJEast, 464 
(A) R v Faruborough , P1895] 2 Q- B 484, C 0 & , R y Lynch (1903), per 
Lord Alvkrbtone, 0 J , Official Report, 151 Thus, if a person utters a forged 
bill knowing that it is forged, and meaning that the bill should be taken as a 
gemnue bill, the inevitable conclusion m that he intended to defraud (R v Hill 
(1838), 8 a & P 274 , R v Cooke (1838b t&tri 382) 

It) It a “ universal principle that when a man is charged with doing an act 
of which the prob&hle consequence may be highly injurious, the intention is an 
injtoenoo of law resulting from doing the act,” see R y Dtxvn (1814), 8 
M. if P 11 per Lord Ellenbo&OUGH, 0 J, at p. 15 , R* v HxcUin (1888), 
L B. 3 Q. B 360, at p 375 , Miles v Hutchings, [1903] 2 IB 714, and 
compared v Meade , [1909] 1KB 895 
[k] by acting m self-defence or in the exercise of some legal duty or 
pit; aee p- 808, port 
(a) See p. 938, poet. 

m Me ▼. Toison (1889), 23 Q. B. D* 138, C QB., At Prince (1878), L. B* 
1. B- 184 , Aberdar* Local Board V. Earnmdt (1878), Le B 14 1 
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* 00 . There are certaiq. offences in the prosecution of which proof bbot i. 
of a particular intent or state of mind is not incumbent on the The Mature 
prosecution (c) In some of these oases the defendant may excuse of Oxime in 
himself by proving that his intent or state of mind was innocent (<f). General. 
But in othera, no such excuse is available (e) When mw 

The prosecution may prove, but are not bound to prove, the *«»*<* 
motive for a crime, and, even m cases where innocence of intention neoei,tt y* 
is a defence, innocence of motive is no defence ( J ) An act which 


162, see Bank of New South Wales y Piper, [1897] A. 0 383, P C , at p 389, 
and infra Under the Onminal Law Amendment Act, 1886 (48 & 49 Viet 
o 69), bs. 6, 6, 7, the defenoe of reasonable cause of belief is available in 
certain oases when the act is not morally innocent (see pp 616, 617, 621, post) 

(c) Eg, indictable nuisances (see R y Stephens (1866), L. R I Q, 11 702) 
In the case of a sale by a keeper of licensed premises of intoxicating liquor to 
a drunken person, proof of knowledge by the accused of the condition of the 
person is not necessary ( Oundy v Le (Jocq (1884), 13 Cl B D 207), where 
possession of unsound meat for the purpose of Bale and intended for human 
food is shown, proof of knowledge by the aooused of the condition of the 
meat is unnecessary (Blaker y Tillstone , [1894] 1 Q. B 346, and see title 
Food and Drugs) , in a prosecution for an assault on a cou»tublo in the 
execution of his duty, proof of knowledge of the accused that tho constables was 
so acting is unnecessary (& v. Forles (1866), 10 Oox, 0 0 362 , It y Maxwell 
(1909), 73 J P 176) 

( d ) In prosecutions for some of the offences under the Dobtors Act, I860 
(32 & 33 Viet c 62), s 11, the onus of proving the absence of fraudulent 
intention is expressly cast on the defendant (see titjo Hanxhiu Jt i am» 
Insolvency, Vol H, p 364) So, m a piosocutoon undu tho Mticliandise 
Marks Act, 1887 (50 & 51 Viet c 28), B 2 (2) (Christie, Man nun and Woods 
v Coojier, [1900] 2Q B 522 , and see p 668, j*oat) 

(e) Under this head fall many indictable nuisances, the procud me m which 
is only in form cnmin&l (see R y Stephens (1866), L B 1 Q B 702) A. 
prosecution for trespass in pursuit of game is also criminal m form, but has for 
its object the security of a civil right , in such a prosecution btm& fide boliof bj 
the defendant that he was not a trespasser is no del once (Mofdtn v Pin in 
(I860), 7 0 B (N s) 641, Watkins v Major (1876), L H 10 0 V 662) 
There are a number of cases analogous to public nuisa cos, where an act is 
peremptorily forbidden and innocence of intention or mistaken belief is no ch fence 
(R y Bishop (1880), 5 Q. B D 269, OCR) In piosecutions under the bale 
of Tood ana Drugs Act, 1875 (38 & 39 Vicfc c 6J), a person who sells an 
adulterated or “ altered ” article of food may be oonvictod, although he doos not 
know of the adulteration or alteration (Betts y Armstead (1888), 20 Q B 1) 
771, Pam v. Boughtwood (1890), 24 a B D„ 35 J, Dyke y Qoiver, [1892] l 
Q. B. 220, Morris y Ovrbctt (1892), 56 J, P 649 , Brown y Foot (1892), 61 L J 
(ic o) 110, Parker y, Alder, [1 899] 1 Q.B 20), In a prosecution under s 2 
of the Intoxicating Liquors (sale to Children) Act, 1901 (1 Edw 7, c 27), whirh 
makes it an offence for a licensed person to sell intoxicating liquor to a child 
under fourteen exoept m a vessel properly corked or sealed, bond fide belief on 
the part of the licensed person that the vessel m which the liquor was sold was 
properly corked and sealed is no defence (Brooks y Mason , [1902] 2KB 743) 
So mere possession of a prohibited article may be criminal without knowledge 
(me R y Marsh (1824), 2 B & O 717 (possession of game by corner), B v 
Woodrow (1846), 16 M IW 404 (possession of adulterated tobacco by dealer)) 
Most of these cases where ignorance or innocence of intention is no defence 
axe cases punishable by fines, and many of them are only punishable on 
summary conviction before magistrates. 

(/) Intention is an operation of the will directing an overt act , motive is the 
feeong which prompts the operation of the will, the ulterior object of the 
person willing, *.g , if a person kills another, the intention directs the act which 
causes death, the motive is the object which the person hod m vu j w, e g , the 
■sfufaetum of some desire, such as revenge etc (see Stephen, Hibtory of the 
Onminal Law, YoL II., 110). 
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is unlawful cannot in law be excused on the ground that it was 
committed from a good motive ( g ) 

Sub Sect 3 Grounds of Defence and Er-mptions from Criminal LxabUxty 

507 Bond fide mistake or ignoiance as to matters of fact may 
be available as a defence (ft) Ignoiance of law cannot be set up as 
a defence even by a foreigner (t), although it may be a ground for 
the mitigation of sentenced) 

A continuous act or proceeding, not originally unlawful, com- 
menced before the passing of a statute which prohibits it, cannot be 
treated as unlawful by reason of the passing of the statute, until a 
reasonable tune has been allowed foi the discontinuance of the act 
or proceeding , and in considering what is a reasonable tune for 
such discontinuance the question whether a person is or is not 
ignoiant of the passing of the statute or whether his ignoiance is m 
the circumstances excusable may be taken into account (l) 

in cases wheie a particular intent or state of mind is of the 
essence of an otTence, a mistakon but bond fide belief by a defendant 
that he had a right to do a particular act may be a complete defence 
as showing that he had no criminal intent (m) 

508 The defence of accident or u inadvertence without oulpa 
bility ’* in available m all thoee cases m which a particular intent or 
state of mind is of the essence of the offence A person who is 
accused of such an offence may excuse himself by showing that, 
although he did the act or made the omission which is the subject 


(</) Thus, to a charge of publishing an obsoene libel, if the publication is in 
fact obscene, it is no defenoe that the defendant had & good motive, e g , to 
expose the evils of the confessional (R v Ehckhn (1868), L B. J Q fi 360, 
Steele y Ihannan (187 2) ? L R. 7 0 P 261) In a prosecution for an indecent 
assault oi abduction it is no defence that the defendant's motives were pure, 
e q to draw the attention of the public to the prevalence of alleged evils ( R v 
Jutrett, Ttmee, 9th Novombor, 1885, p 3, 11th November, 1885, p 3, G 0,C 
Sessions Papers, October, 1885), and see p 622, post If a person removes a Corpse 
from a grave without lawful authority, it is no defenoe to such a person that ha 
acted from pious and laudable motives {R v Sharpe (1857), Dears. & B 160) 
And if a duff is imposed bv law and the breach of the duty is made punishable, 
a defendant who is charged with the breach cannot set up os a defenoe that he 
has a “ conscientious objection ” to perform the duty which was imposed (R r 
Bournes (1875), l Q. B D 25,0 0 B , B v Senior, [189911 Q.B 283, 0 0 R), 
but see the Vaccination Act, 1898 (61 & 62 Viot c 49), and title Public Health 
(h\ 1 Hale, P 0 42 . 4 B1 Com 27 , Levett 9 * Case (1639), Oro Oar 538 , & v 
Petek (1969), 25TLK 401 

(•} R v. Seop (1836), 7 0 A P 456, Barronet's Case (1852), 1 B A B 1 As 
bo alien enemies, see p. 273, post 
Of) R Y Qrawshaw (1860), Bell, 0 0 303 

0) Barns v Nowell (1880), 5 Q B D 444, 0 JL, per Baooallat, Ij J , at 
n 464 , see Baxleys Cass (1800), Buss & By 1 
(m) 2 Bast, P 0 659 , R r Ha fl (1828), 2 Bussell on Crimes, 216 , 3 0 AP 
409, M v Knight (1781), 2 East, P 0 510, R v Twoee{ 1879). 14 Cox, 0. 0 
827; ft Y Matter (1908), 25 T L R 73, 0 0 A See the Malicious Damage 
Act, 1881 (24 & 26 Via c 97), s 52, which makes it an offence wilfully and 
maliciously to commit any damage etc. upon any real or personal property, 
hut excepts all oaaee where a person acts under a fair and reasonable supposition 
that he CM a right to do the set complained of. See Waffcan* y Meyer (1876), 
L. ft 10 CL P 062. & 62 only relates to summary proceedings 
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ot the charge, he did it while he wee acting lawfully and through 
inadvertence and without culpable negligence («). 

609 In some cases where the criminal act charged consists ot 
trespass to the person or to property, the consent ot the person 
injured is a complete defence Thus, to constitute an assault an 
act must be against the consent ot the person to whom it is done (a), 
and to constitute larceny property must be taken mmtodommo (b). 

Consent is no defence where it has been obtained by fraud or 
threats or violence (c) In the case of children and others ot 
defective intellect, submission to an unlawful act in ignorance of its 
nature does not amount to consent (rf). As regards some crimes 
there is express statutory provision that the consent of children 
under a certain age is not to bo available as a defence (e) 

There are many other crimes as to which the consent of the 
person injured is no defence Thus, it is not m the power of any- 
one to give a consent, effectual to bar a cuminal prosecution, to an 
act which amounts to or has a direct tendency to create a breach of 
the peace (/), or to an act which amounts to mayhem (g) or to 
murder (7i) 

Sect 2 — Criminal Capacity. 
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Sub 8ect 1 —Infancy 


610 Criminal liability cannot be imputed to an infant under infanta, 
the age of seven years There is an irrebuttable presumption of 
law that a child under that age is incapable of committing a 
ciime (i) 

If an infant between the age of seven and fourteen yeais 
commits an act which in the case of a person over fourteen years 
of age would amount to a felony or to some other offence of which 
animus malus is an essential ingredient, there is a presumption of 
law that the infant had not sufficient capacity n know that what 
he did was wrong, but this presumption may be rebutted by 
evidence, and on such evidence being given the infant may be 
criminally liable Knowledge that he was doing what was wrong 
cannot be presumed from the mere commission of the act, but may 


(n) 1 Bale, P 0 38 , 4 Bl Com 26 , flatting t Bristol and Exeter Bail. 
Go (1861), 3 L T 666 , R y Noakes (1866), 4 F * F 920 , 11 v Finney 
(1874), 12 Oox, 0 0 625 

(а) fl. ▼ Guthne (1870), L B. 1 0 0 B. 241, per Bovnx, C J , at p 243 , 
R t Coney (1882), 6 Q B D 634, 0 0 E , per HaWKIWB, J., at p 863 , R v 
Lock (1872), L B. 2 0 0 B. 10, per Brett, J , at p 13 

(б) Sea M' Daniel's Case (1766), 19 State Tr 746 Aa to oases where tile 
taking possession was not against the will of the owner, but the prisoner hod 
from the beginning an intent to steal, eee p 636, poet 

(c) See pp 006, 812, post 

(d) R t. Loch (1872), LBiaOB 10, B V. Barratt (1878), L K 2 
OO B.81. 

< «) See pp. 616—619, poet 
f)R ▼ Coney, supra 
i f) See p. 007, post. 

(a) If two persons agree to commit suicide together, and one accordingly mile 
himself but the other reooTenrs, the surmar is guilty of murder (see p 673, post). 

(s) 1 Hafe.P.0 27, 4 BL Com. 23 , Marshy Loader (1808), 14 C B (*. e) 
888. See Summary Jurisdiction Act, 1879 (42 tt 43 Tick o 49), s 10 



840 


Criminal Law and Pboohmjml 


Sapfct 

&pnsttr. 

Presumption 
in oases of 
rape. 


Persons over 
fourteen. 


be proved by the circumstances attending the act and the manner 
m which it was done ( k ). 

There is, however, an irrebuttable piesumption that a boy under 
the age of fourteen years is incapable of having carnal know- 
ledge (0 ; he therefore cannot be convicted of committing rape (m) t 
nor can he be convicted of the felony of having unlawful carnal 
knowledge of a girl under the age of thirteen, nor can he be con- 
victed of the attempt to commit either of these cnmeB (n). Evidence 
cannot be given that a boy under fouiteen is physically capable ol 
committing either of these crimes (o). 

fill All persons over the age of fourteen years are presumed 
to possess a sufficient degree of reason to be responsible for crimes, 
unless the contrary is proved (p). Therefore, an infant over that 
age is in most respects, as regards criminal liability, m the same 
position as a person of full age ( q ), except when a crime is such 
that it can only be committed by a person of full age (r) He may 
be guilty of larceny as a bailee, although he cannot enter into a 
contract of bailment (a) 


(ft) Eg, by evidence of design, concealment, exceptional ferocity (1 Hale, 
P 0 26, 26, Fitzherbert, Oiand Abridgment, tit Coiono, 67, It v York 
(1748), Fost 70, R v (h vvn (I860), 4 C ft P 236-, R \ Wild (1833), 1 Mood 
C 0 462, R Vi Smith (1846), 1 Cox, C 0 260, 12 v. Vumpkw (1862), 3 
F, & V 620, R v Rerehaw (1902), 18T L H do7) 

U) Compare tho rule that no mule under tlio ago of fourteen can contract a 
valid marriage See title Husband and Wi*£ 

( m ) R v Qrofmbruhje (1836), 7 C & P 682. But he can be found guilty of 
being a principal m the second degree, when he assists a person o\er the age of 
lourteeu to commit a rape { It v. Eldershaw (1828), d 0 & P 690, per Vauohan, 
B), As to rape, Bee p 611, poet, and as to unnatural oilences, see p 540, post 

(n) R v rroitr, [1692] 2 U B 600, C 0 B , f t. Wdham t [1696] 1 Q B 
320, 0 O It But if ho ib charged with committing a rape, he may be found 
guilty of a common or indecent assault (R v Bnmtlow (1869), 9 C ft P 
666 , Criminal Luw Amendment Act, 1885 (48 ft 49 Viet o 69), e 9) , and if he 
is charged with the felony of having unlawful carnal knowledge of a girl under 
tl^irteeii, he may be found guilty of an indecent assault (R v William*, supra) 
It is doubtful whether ho can be found guilty of an assault with intent to 
Commit a rape (see R v Elder show (1638) 3 O. ft P 69b , R v Philips (1839), 
9 O ft P 736 , R v Waite, supra , It v Williams, supra) 

(o) R v Philips, supra, R v. Jordan (1869), 9 0 ft P 118 

(p) R v, Oxford (1840), 9 0 & P 62$ , M'Xaghten's Case (1843), 10 01 ft Fin 
200, II L 

(g) 1 Hale, P C 25 It is doubtful whether an infant can bo indicted for a 
forcible entry or for a misprision (1 Hale, P C 21 , 4 Bac, Abr , tat Infancy 
]jl, 7th od , 352) It seems that if a person is liable rations tenures to repair a 
highway, infancy is no defence to an indictment for non repair, and that this 
Mphas even to infant# under the age of fourteen ( R v Sutton (1835), 3 Ad ft EL 
697 , 2 Co. Inst* 703, s 5) The statement in 4 BL Com 22 that “ the law of 
jfengiand does in some cases privilege an infant under the age of twenty-one aa to 
common misdemeanours, so as to escape fine, imprisonment and the like, par- 
tiOKtlagly in oases of omissions m not repairing a bridge or a highway and other 
offences, ** is not oonsisWt with the passage in 1 Hale, P. 0. 20, 21, 22, 
which Blacketoue cites as an authority for his statement , see 22. v. Sutton, supra, 
at pp. 601—602 

Or) JRf., an infant cannot be adjudicated a bankrupt, except, perhaps, on a 
debt for neosesanes (see title Bankruptcy, Yol, II , p 11) An infant cannot 
be convict'd of cnmin&l offences under the Debtors Act, 1869 [32 ft 83 
Tin Uftt 12 (s e# A v Wilson (1879), 6 Q B* D 28, 0 0 B.) 

(«) & ?i mlknali *(1885), 1*Q,B.D. 323, 0. C B. 
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Sub-Shot. 2. — Tneamty. gn, 3 

612. Where it eau be shown that a person at the time of hu 
committing or omitting an act, the commission or omission of Oapaelty. 

winch would otherwise be criminal, was labouring under Sttch a fnisiiitt* 
defect of reason, from disease of the mind, as not to know ihd 
nature or quality of the act or omission, or as not to know that 
he was doing what was wrong, then suoh a person is not in lair 
lesponsible for his act (a) 

The question whether a prisoner, at the time when he committed 
an act or made an omission, was or was not insane so as not to be 
lesponsible according to law for his actions ib a question of fact 
which the jury must determine under the direction of the judge (b). 

If the person accused is proved to have bad, at the time of the 
act or omission charged, no mind at all, or to have been suffering 
from delirium, then the jury may properly conclude that he was 
not responsible in law for his actions (c) 

The defence of insanity may be set up, when the accused is only 
partially insane (d) If a person is only partially insane, and it is 
proved by evidence that he suffered from delusions, then he is for 
the purposes of criminal responsibility to be considered in the 
same situation as though the facts to which his delusions relate 
had really existed (e) 

If the facts which he supposes m his delusion to exist would justify 
the act or omission, if they had really existed, then he is to be excusecf ; 
if they would not, then he is responsible at law for his actions (e). 



(a) M'Naqhten'e Cate (1843), 10 Cl & Fin 200, II L , R v. Offnrd (1831), 
6 0 A P 168, R v Qoodr (1637), 7 Ad A El 636, R v Oxford ( 1840), 9 0 AP 
R v JJu/qinenn (1843), 1 Car ft Kir 129, R v Layton (1819), 4 Cox, 0 0. 
R y Ruhanli (1868), 1 F 41' 87, R v Daviet (1868), 1 F ft F 69 , 
Toumlm ( 1863), 3 F ft F 839, R v Law (1862), 2 F ft F 836 , R v 
(1862), 3 F & F 247 , R v Letyh (1866), 4 F. ft F 916, R y. Dixon 
I), 11 Cox, O 0 311, R V Southey (1865), 4 F &F *>4, R y Rate (1860), 

(K 8)1 

The question of insanity being one of fact, there was, before the passing 
ie Criminal Appeal Act, 1907 (7 Edw 7, c 23), no legal authority on 
the subject other than the summings-up of the judges (see the oases collected in 
note (a), eupra, and the anewers of the judges in MlNaghtmU Caer, tnpra); these 
answers were given to the House of Lords extra- judicially, and their authority 
is doubtful (see Stephen, History of the Criminal Law, YoL II , n 163) One 
of these answers (tne 6th) was criticised by Aldersok, B , m R y France* 
(1849), 4 Cox, C 0 67 An appeal now lies to the Court of Criminal Appeal 
on the ground of the inaamty of the defendant, aee p 436, poet 
(c) See R. r Townky (1863), 3 F ft F 839, per Martov, B , at p, 846 
ia) Insanity may be either congenital and permanent ( dementia naturalu ) — 
this is the state of idiots whose mental faculties hare never grown — or it may 
be the darkening of mental faculties which have reached a certain stage of 
growth (dementia aeetdeniaht) (1 Hale, P C 29) This latter variety of the 
dmnann may he total or partial, permanent or occasional In most cases of this 
kind the disease is partis! or occasional, and it is in reference to these eases that 
difficulties arise in determining whether e person is responsible in lew for his 
actions (Taylor, Medical Jurisprudence, 6th ad., Yol L, p 8781. Moreover, 
insanity is a disease of the mind, and has often no other objective symptoms 
than the actions of the person suffering from its influence. See title Luvatwb 
ajtd Pxneons or Umovas Vun> 

(e) See the opinion of the majority of the judges m M‘NagKten't Case, tupra 
(4th question) Compare B v Pate (1860), 8 SteteTr. (». a ) l,jper Au>xasov, B., 
sip. 47. 



342 


Cbiminal Law and Procedub*. 


sect. i. 

Capacity. 

Moral 

tSBMlitj* 


Onus of 
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Rpeclal 
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Delirium 
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M3 To show that a person was, at the tune when he committed 
an act 01 made an omission, insane so as not to be responsible m 
law lor his actions, proof mast be given of the existence of disease 
of the mind or intellectual insanity neither “moral insanity," 
i i., the state when the intellectual faculties aie sound and the 
moral faculties diseased (/), nor a mere “ uncontrollable impulse of 
the mind" co-existing with the full possession of the reasoning 
faculties, is any defence (y) 

514. The onus of establishing insanity is on the accused; 
affirmative evidence must be given by medical or other witnesses 
showing that he was suffering from mental disease at the time or 
shortly before or after the act or omission chaigod ( h ) 

The mere fact that an act oi omission is without apparent motive 
is not by itself sufficient to establish insanity (t) But if there is 
other evidence of insanity, such a fact may be of importance as 
helping to prove insanity ( k ) 

515 Insanity is not an absolute defence in the case of a person 
chaiged with a crime If insanity ib proved in such a case, a jury 
cannot now, as they could formerly, acquit the accused, but they 
may bring in a special verdict that he was guilty of the act or 
omission charged against him, but was insane so as not to be 
responsible according to law foi his actions, at the time when the 
act was done or the omission made The result of this \erdict ib 
that the court orders the accused to bo kept in custody as a 
cumiual lunatic, till the King’s ple&suie is known (i). 

SUB-SECT 3 — Di unkenness 

516 A person suffering from dthtium henient, which so affects 
his mind that he is not conscious of the nature of an act which he 
commits, who does a criminal act without knowing that it is wrong, 
is entitled, when on his trial for such an act, to the same verdict 
as if ho had been suffering from insanity (m) 

517 A pei son who becomes drunk as the result of his own 
voluntary act, and while drunk commits a cume, is not excused for 


(/) « r Burton (1863), 3F 4P 772 
( g ) H v Barton (1848), 3 Cox, C 0 273 

(a) hxpert ovidence is not indispensably necessary (R v Dart (1876), 14 
Oox, 0 0 143) As to the nature of the questions which it is permissible to 
ask medical witness on the subject of iusanit\ , see Wright' » Case (1821), Buss 
4 By 4->G , R ▼ SearU (1831), 1 Mood & B 75, M'Naghtm's Can (1843). 
10 Cl 4 Fm 200, H L (5th question) , R v Frances (1849), 4 Cox, 0 C 37 
(•) R y Barton (1848), 3 Cox, 0 C 275, R ▼ Haynes (1859), 1 7.4 F 
000 

(ft) fi. v. Vyte (1862), 3 F. 4 F 247 

(Q anal of Lunatics Aot, 1883 (46 4 47 VioL o 38), a 2, and see 
title Lunatics and Perso&s of Unsound Mind The defence of insanity is 
in pntftice generally limited to those chares* in respect of which the penally of 
death mv os inflicted ^see & v, Reynolds (1843), Taylor, Medical Jurisprudence, 
5th ed., Vol L, p. 870) Ae to the procedure in case of a prisoner being insane 
after hie committal or at the time ox hie trial, see p. 354, post 
(to) 4 *. Daws (1881 ' 14 Qox, 0 CL 563 A person suftsnne from temporary 

delirium caused by some bodily disease would* it seems, be m the earn# mitron. 
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the erime by reason o! his drunkenness alone («) , for a person, 
although drunk, may be capable of forming an intention ana there- 
fore of committing an act But a person may by drunkenness be 
rendered entirely incapable of forming an intention, and drunken- 
ness may therefore, even though voluntary, sometimes be used as 
a defence for the purpose of rebutting the presumption of a criminal 
intention which would otherwise arise from an act ; such presump- 
tion is deemed to be rebutted, where it is shown that the accused's 
mind was so affected by drink that he was incapable of knowing 
that what he was doing was dangerous or wrongful (o). 

Sub-Sect 4 — Com cion 

518. A person compelled by physical force to do an act which, 
if voluntauly done, would be a crime, is free from criminal 
responsibility, but the person compelling him is criminally 
liable ( p) 

The use of threats inducing a person, from present fear of death, 
to join with rebels is, it seemB, an excuse, so long as tho peison is 
under the influence of such fear (?) Subject to this exception, a 
peison who commits a crime when influenced by throats or “ moral 
force," or by the confinement of his person, or by violence not 
amounting to actual compulsion, is not excused (r) 

The mere fact that a person does a criminal act in obedionoe to 
the order of a duly constituted supenor does not bxcubo the person 
who doeB the act from criminal liability, but the fact that a person 
does an act in obedience to a superior whom he is bouud to 
obey, might exclude the inference of malice or wrongful intention 
which might otherwise follow from the act (a) 


(n) Pearson'* Com (1836), 2 Lew 0 0 144 Ahter at n panon who in made 
drunk by the stratagem or fraud of another (ibid , per Pah. , J , at p 146) 

(o) See R v. Meade, [1009] 1 K B 896 , R v Onndlci/ (1819), 1 Russell on 
Crimes, 6th ed , 144 , Burrow's Cme (1823), 1 Lew C 0 75, Bennie's Cast (1628), 
1 Lew C C 76. Marshall's Case (1830), 1 Lew C C 70, Goodier's Case (IHJl), 
cited in Marshals Cate, supra, Pearson's Case (1835), 2 Lew 0 C 144 , Jt ▼ 
Carroll (1835), 7 0 A P 145, per Park, J , at p 14? , B v Meabn (1836), 7 0 
&P 297, R r Thomas (1837), 70 &P 817, R. v CnurdMH), 8 0 &P 641, 
ver Pateson, J ,atp 646, R v Monkhouse(\Si\>), 4 Cox, 0 C 55 , R v. Doherty 
(1887), 16 Cox, 0 C 306, R v Moore (1852), 3 Oar & Eir 319, R v Doody 
(1854), 6 Gox, 0 0 463 ▲ person who, unconsciously, in a state of drunken 
sleep does an act which causes the death of another is not cnmmaUy liable for 
the act (R v Byron (1863), Taylor, Medical Jurisprudence, 5th ed 814) 

Ip) 1 Hale, P C 434; and eee p, 234, ante 

(q) 1 East, P 0 70 The fear of having houses burnt or goods spoiled is no 
exease (MacGrowthePc Cate (1746), 18 State Tr 391) 

(r) See 1 East, P 0 70 , R v Tyler (1838), BO tF 816. Compulsion from 
neosemty arising from hunger is no excuse for a crime (B v, Dudley (1884), 11 
Q B D 273) As to necessity as a justification, see R, v. Stratton (1779), 31 
State Tr 1046, at pp 1223, 1230 As to acts done under martial law, see /«>st, 
p 271, note (e) As to acts dons by a servant in oases under the Merchandise 
Marks Act, 1887 (60 A 51 Yiot c 28), see s. 19 (3) of that Act, 

(•) 1 Hale, P. 0 43, 44. If the law laid down in AxtdVs Cam (1060), KoL 
18, CooVs Cate (I860), 6 State Tr. 1077, 1118, end Fane’s (Sir limn/) (Jam 
(1662), SsL 14, is correct or applicable to the present tune, obedience to a m 
facto government, which is not royal, does not necessa r ily afford a demon. 
The statute (1496) 11 Hen. 7, o. 1, excuses the o b edienoe paid to a dt facto long, 
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Sub-Sect. 5 —Husband mud Wife 

61 9 If husband and wife act together m committing certain 
Crimes and the wife actB m the presence of her husband, there is a 
presumption that the wife acted under the coercion of her husband, 
and if she is tried for such an act, Bhe is pnmd facte entitled to an 
acquittal (t) 

This rule applies to larceny, burglary (a) , robbery with violence (6), 
receiving stolen goods (c), felonious wounding (d), and uttering 
counterfeit coins or forged notes ( c ) 

The rule does not apply to murder or treason (/), or to a mere 
assault (ff), or false swearing (h), or to such offences as keeping a 
disorderly house (t) or a gaming houso (A.), or to acts committed by 
a wife in the absence of her husband (l). 

The presumption is pnmd facie only, and may be rebutted by 
evidence that the wife was the instigator of the act or the more 
active party, or that the husband, though present, was incapable of 
coercing her as being the weaker of the two or a cripple or bed- 
ridden (m). 


Sub-Sect 6 — Privileged Persons 

620 The King is exempt from all criminal liability As he 
can do no wrong, he cannot be called to account criminally any 


bat does not, according to those oases, apply where there is no king de facto 
A soldier who in obedience to the order of a saponin offcer did an act which 
would otherwise be enminal would probably be excused, if the soldiei might 
fairly suppose that the offioer had good reasons for giving the order (see 
Stephen, History of Criminal Law, Vol 1 , 205) , os to duobedionce by a soldier 
to a lawful oommand of a superior offioer, see Amy Aot, 1881 (44 & 45 \ict 
o. 58), a 9 

(() 1 Hale, P 0 44 , Anon (1665), Eel 31 , if v Hamilton (1784), 1 Leach, 
818, A v Archer (1826), 1 Hood 0 C 143, R y ConoHy (1829), Matthews, 
Digest of Criminal Law, 262 , R v Price (1837), 8 0 & P 19, R v Smith 
(1868), Dears & B 663, if, v Turpey (1871), 12 Cox, 0 0 46, R v Dykes 
(1886), 16 Gox, 0 0 771 As to pioof of mamage m such a case, see p 389, n , 
post 

(«) 1 Hale, P C 44 

(l») R v, Torpry, supra , It v. Dyke*, eupra 

(*) R v Archer , supra, R v. Matthews (1850), 1 Den 696, R y Wardroper 
(1880), Bell, 0 0 249 

(d) R y Smith, supra, 

(«) R y. Oonolly, supra, X. v. Pncs, supra, X v. Atkinson (1814), 1 Bussell 
on Crimes, 6th ed , 147, 169 

(/) 1 Hale, P 0 44 5 but see X v Alison (1836), 8 0 & P 418, atp 423, 
1 Bussell on Crimes, 6th ed , 146, n 

(A) if y Ingram (1712), 1 Salk 384 , if y Cruse (1838), 8 C A P 641 , but 
see R. v Toney, supra, at p 49 

(k) X y. Didos (1781), 1 Bussell on Crimes, 6th ed , 147, a. 

• <0 x V. Williams (1712), 1 Salk 384 

® $ ▼ Dwea (1716), 10 Mod. Bep 335 

m Hammond's Case (1787), 1 Leach, 444 , if v Hughes (1813), 2 Lew C C 
229; At, Moms (1814), Buss &By 270; X v Robson (1861), 1 Le &Ca 93, 
Xroum y.A -0 for New Zealand, [1898] A C. 234, P C. 

(m) 1 Buseelion Onmes, 6th ed , 164, n. X t. PMard (1838), SOAP 
M3* n. The relationship of ^tttbaiid and wife affects the criminal liability of 
the wifg, and even of the husband in some cases. Thus, husband and wife being 
in law hue person, a conspiracy by them alone to do an unlawful act is not a 
criminal conspiracy for which they can be indicted, although husband and wife 
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more than he can civilly; no court has any coercive power over &■».& 
him (n). Criminal 

By the comity o! nations a reigning sovereign of another State Capacity, 
u treated as exempt from the criminal as well as the civil' juris- 
diction of all other countries (o) aoveni an 

No one but a sovereign is personally exempt in England from 
criminal jurisdiction to which all persons who reside m the country, ommtrta * 
whether subjects or aliens, are liable (p) 

521. The exemption of ambaesadors of foreign States, their Ambassadors, 
servants and retinue, from the criminal jurisdiction of the country 
to which they are accredited, though asserted by writers on inter* 
national law (q), is not sanctioned by the English courts or by any 
authouty on English criminal law 0). 

522 The privileges of Parliament do not apply to criminal Members ot 
matters, and members of either House are subject to the ordinary of 
course of criminal justice (*). But no membei of either House of eu “ 
Parliament can be made criminally liable for anything said by him 
m his place m the House while the House is sitting (f) 


may be indicted for conspiring with other persons (1 Hawk. P 0 , o 27, e 8 ; 
R v Cope (1719), 1 Stra. 144) A married woman cannot be convicted of being 
accessory after the fact to her husbaud’s felony (see p 236, poet), or of receiving 
stolen goods from her husband (p 679, poet) There cannot be a criminal 
prosecution for a libel by a husband on his wife, or vice versa face title Lum 
and Slander), and only m certain events can either bo eonvioted of stealing 
the goods of the other (p 634, poet) As to the husband giving evidence against 
his wife, and vice i <ered, see p 403, poet 

(») R v Cook (1660), 6 State Tr 1077, 1113 , Tobin v. R. (1864), 33 L, J. 
(a P ),per Eule, 0 J , at p 205 

(o) Wheaton, International Law, 4th ed , p 133 , The Parlement Beige 
(1880j, 5 P D 197, O A. , MtgheH v Sultan of Johore, (1894] 1 Q B 149, 0. A 
A deposed, exiled, or fugitive sovereign who takes reftig in England would, it 
seems, bo liable to the criminal juriwiiction of the countiy (see the Proceedingt 
against Man/ Queen of Scott (1366), 1 State Tr 1 161) 

(p) As to the territorial limits of onminal jurisdiction, see p, 272, poet Am 
to acts done in England by alien enemies, see note (A), p 273, poet 

(nr) Wheaton, International Law, 331 And seq title Constitutional Law, 
Vol VI , p 429, 

fr) See 1 Hale, P 0. 99; Bon Pantalan Salt Cate (1634), 3 State Tr. 461 ; 
Feet 187 , Owen's Cate (1613), 2 State Tr 881 , Magdalena Steam Navigation 
Co v Marten (1839), 28 L J (a.*) 310, per WlGUTMAN, J , at p 313, Law 
Magazine and Review, 4th Series, Vol XX , 43 The Diplomatic Privileges 
Act, 1708 (7 Ann c 1 2), does not, it seems, apply to criminal process 

(*) See Bradlaugh v GOeeett (1884), 12 CL B D. 271 per STEPHEN, 3 , at p 
283, Elliot' e Cate (1629), 3 State Tr. 293, Jay and Top ham’s Cate (1689), 12 
State Tr 322, Burdett v Abbot (1811), 14 East, 1, (1817)3 Dow, 163, H L 
The privilege of members of Parliament from arrest does not apply to onnmuU 

f roceee (Long Wellesley's Can (1831). 2 Buss. & M. 639, 663 , Enkine Mav, 
‘arliamenlary Practice, 11th ed , 120) 

(0 See etat (1312)4 Hen 8, e 8 “The freedom of speech and debates or 
proceedings in Parliament ought not to be impeached or quesfcont'd m any 
court or place out of Parliament ” (Bill of Bights, 1 Will ft Mar , ecus 2, o mj. 
So members of Parliament are nut either civilly or criminally baM< *o tan 
jurisdiction of the ordinary courts for a oonepoaey to deoeire Parliament 
by making false s pe ech e s in Parliament (Mmpane Waeon (1869), L B 4 Q. B, 
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Sect. 8. — Degreet of Ci immal Liability. 

Sob Sect 1 —Cflamficatton of Cnmei 

523 Crimes are divided into three classes — treasons, felonies, 
and misdemeanours 

The name treason is given to certain crimes which are more 
particularly directed against the safety of the Sovereign and the 
State (a). 

All indictable crimes below the degree of treason are either 
felonies or misdemeanours (b) 

Felonies are those crimes which are such by oommon law or have 
been made Buch by statute 

All crimes which are not tieasons or felonies aie misdemeanours 
either by common law or by statute ( c ) 


(a) As to treason, see title Constitutional Law, Yol VI , p 345, and 
p 450, poat 

(i h ) Offences created by statute and made punishable only on summary con- 
■v lotion are sometimes spoken of as misdemeanours (see Du Groa y Lamboume , 
[1907] 1 K B at p 44, but see Tomlin’s Law Dictionary, title Mis- 
demeanour) 

(r) The most important points of difference between treasons, felonies, and 
misdemeanours are as follows — (1) Acceaatme* —In felonies a distinction is 
drawn betwoon principals and aooessones (see p 248, post), but there is no such 
distinction eithoi m tieason or in misdemeanours (2) Mtapnawn — A person 
who conceals a treason or felony without consenting: to it commits the offence 
of mispusion of treason or felony (see p 248, poat), there is no such offence 
in respect of a misdemeanour (3) Compounding a it buy — It ib a criminal 
offence to compound a felony, i e , to agree not to prosecute (see p 603, post), 
but an agreement not to prosecute for a misdomeanour, though unlawful m 
many cases (see Colltna v j Blantern (1767), 1 Smith, L C , 11th ed , 369) is not 
omninal, unless it amounts to a conspiracy to obstruct or defeat the corn so of 
justice (see Stephen, History of Criminal Law, VoL I , p 502 , and see p 604, 
post) (4 ) A rreaU — If a treason or a felony has been committed, anyone may with- 
out a warrant arrest a person against whom there is reasonable ground of suspicion 
(2 Co Inst 52 , see p 296, poat) , a constable may arrest anyone whom he has 
reasonable ground to suspect of haying committed, or being about to commit, a 
felony {Beckwith v Pkxlby (1 827), 6 B & C 635) In cases of misdemeanour, 
with some exceptions, there is no power to arrest without a warrant (see n 298, 
vosl) (5) Bail —A person accused of treason or felony has no right to be bailed, 
nut the court which has jurisdiction to grant bad may exercise its discretion and 
grant or refuse bail, a person accused of misdemeanour has an absolute 
nght to bail, if he applies to the High Court of Justice under the Habeas 
Corpus Aa, 1679 (31 Car 2 c 2) (f r Badger (1848), 4 Q. B 468, 
Livford y FtUroy (1849), 13 & B 240. at p 246, R y Spdabwry f [1898] 2 
Q. B . 615, at p 622 , and see Re Froet (1888), 4 T L B 757) , a person 
aooused of certain misdemeanours had formerly a nght to be bailed by justaoes 
of the peace, but now there does not seem any such nght except in the 
ease of charges for the non-repair of highways or bndges A person 
Moused of treason can only be bailed by an order of a Secretary of State 
or tf the High Court or of a judge of the High Court m vacation (Indictable 
Offences Act, 1848 (11 A 18 Viet o 42), s 23, Judicature Act, 1873 (36 & 37 
Viot*'0'£ti), ss 16, 34 , Judicature Aot, 1875 (38 A 39 Viot. o. 77), s 19). A 
person Moused of felony or misdemeanour may be bailed by the justices of 
the peace before whom he is brought or by the court that tnes him , or by 
a judge ot the High Court in dbambers (see p 323, poat) (6) Copy of Indui- 
anent and 1/ut of Witnesses — A person aooused of high treason has a nght to 
the delivery ten days before trial of a copy of the indictment and a list of the 
witness*! against him (Tieason Aot, 1695 (7 ft 8 WUL 3, c 3), s 7, Treason 
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Sub-Sect 2 —Ptiuctpals and Accrstone* 

524 All who take part m a came with a guilty intent are 
criminally liable, whether they aie the actual peipetiators of the 
crime or whether, not being the actual perpetiutms, they are 
present aiding and abetting when it is committed, or whether, though 


Act, 1708 {7 Ann c 21), h 14 , R v Frost (1839), 4 State Ti (n s ) 85). 
In prosecutions for misdemeanour the defendant, it seems, is entitled to a oopy 

■ i 1 A j » 1 i /tv . 1 A.- i 


of the information 
(60 Geo 3 & 1 Geo 


or mdiotmont (Pleading m Miademeanoui Act, 1819 
4, c 4), s 8, Twyn's Ua$e (1663), 6 State Tr 518) A 
person accused of felony has no light to a oopy of the indiotment (Proi ceding* 
against the Fne Popish Lords (1685), 7 State Tr 1218, at p 1243, Pttzhams's 
Case (1681) 8 State Tr 241, 258, RosewelPs Case (1684), 10 State Tr 266. 
Preston's (Viscount) Case (1691), 12 State Tr 658, R v Dowling (1848), 3 Oox, 
(1 0 509, R y Mxtthrt (1848), 3 Cox, C 0 1, see 1 Lew 0 C 205, u , Post 
228 , 2 Hale, P 0 236 , 2 Hawk P C , 8th ed , 657) The modern practice, 
however, is to allow the legal advisers of an accused person to inspect the 
indictment (R v Dowling (1849), 7 State Tr (n. b ) 381) As to the right of all 
persons unaer trial to copies of depositions, see p 322, post (7) Trial — 
(i) Challenges of jurors A person in most cases of nigh tieaaon may 
peremptorily challenge thuty-five juiors (Treason Aot, 1695 (7 & 8 Will .1, 
o 3), s 2) , in murder and nil othor felonies and in some treasons (compassing 
the King's death and attempts against the person of the King) the person 
accused ma> peremptorily challenge twenty juiors (Juries Act, 1825 (6 Geo 4, 
c 50), s 29, Gray v R (1814), 6 State Tr (N s) 117, bpo p 359, post) 
In misdemeanours there is no right of peremptory challenge, but the defen 
dant may challenge juiors for cause [Reading's Case (1679), 7 State Tr 259, 
265, Celhcr's Case (1680), 7 State Tr 1183, Oates's Case (1685), 10 Stato Tr 
1080). When a person accused of felony is arraigned and pleads not guilty, the 
prisoner is told by the dork of arraigns before me jury are sworn that, if he 
wishes to challenge thorn oi any of them, he must do ho nn fhoy come to be 
sworn In trials for felony the jurors are ooiiRoquentlj sworn separately , 
whilst in trials for misdemeanour the jurors are often sworn m batches 
(u ) A person accused of felony must duung his tnal be at the bir of the court, 
• s , m ** the dook ” as it zs commonly oallea m most courts , aider of a person 
accused of a misdemeanour ( R v St George (1840), 9 C & P 183 485 , R v 
Douglas (1841), Car & M 193, at p 194, R v ZulutUi (1843), 1 Oai & Kir 
215 , but see Horns Took*? s Case (1794), 25 State Ti 1, 6; (m ) The form of the 
oath administered to the jury on the trial of a person foi felony is different from 
the form m the oase of a misdemeanour (see p 362, note ( 4 ), post) (iv ) In an 
indictment for high treason the prisoner may he charged with different kinds of 
treason in different counts , an indictment ought* not to charge a defendant with 
several different felonies, although it may charge the same felony m different 
ways An indictment which joins a count foi felony with a count for mis 
demeanour is bad (see p 342, post) (v ) A person who m the course of 
committing a felony causes the death of another may be guilty of murder, while 
a person who m the course of committing a misdemeanour causes the death of 
another without the intention of killing him is only guilty of manslaughter (see 
p. 579, post) (8) Punishment — Treason, murder, piracy, and setting fire to 
the King’s snips or arsenals (see p 409, post) are punishable with death, but n<" 
misdemeanour is punishable with death (9) Cweffjuenccs of Convection —If a 
person who is found guilty of treason or felony and is sentenced to death or penal 
servitude or any term of imprisonment with hard labour, or exceeding twelve 
months, holds any of certain offioes or places or is entitled to certain 
pensions etc , he forfeits his office, place, pension etc (see p 428, jtost) A 
pers on convicted oi treason or felony may be ordered to make corn pupation 
for any loss suffered by a person aggrieved through or by means of the felony 
(see p 449, post) A person who has been oonvioted of treason or felony is, 
while he is under sentence and suffering punishment, disqualified from suing In 
any actum or from alienating or charging his propert y , and an a rim mstrater of 
his property may be appointed (see p 429, posQ. 


Sect, & 
Degrees of 
Criminal 
UiMttty, 

Degress of 
complicity 



248 


Crucihal Law and PiocrotTB*. 


b«ot, a 
Degrees of 
Criminal 
Liability 


Principal* 


Principals in 
first degree 


absent when the crime is committed, they had a share in 
procunng, inciting, counselling, or assisting others to commit the 
crime (d). 

In felonies, bat not in treasons or misdemeanours, a distinction is 
diawn between principals, that is, those who are present with a 
guilty mtont, when a crime is committed, and accessories before the 
tact, that is, those who without being present at the time when a 
crime is committed, procure its commission or plan or aid in or 
encourage its execution In treasons and misdemeanours all per- 
sons who aid or abet in the commission of the crime are regarded 
as principals, whether they are present or absent when it ib 
committed ( e ) 

A person who, with knowledge that treason or felony has been 
committed, comforts and assists the criminal after the crime has 
been committed is &1bo guilty of a crime. 

Those who comfort and assist a criminal after a felony has been 
committed are liable as accessories after the fact (/). 

Those who comfort and assist a person who has committed treason 
and know of the crime ai e deemed principals (g) 

A person who merely comforts and assists one who has committed 
a misdemeanour is not guilty of a cume ( h ). 

525 All persons who are present, when a felony is committed, and 
who take a part in the actual perpetration of the offence, or aid and 
abet tho^e who perpetiate it, are called principals (i). Persons who 
aie nbsonfc when a felony is committed, but take part m procuring 
or contriving it, are called accessories before the fact (j). 

526 Theie ate two kinds of principals— principals m the first 
degree and pimcipals in the second degree Those who actually 
take part in a crime are called principals in the first degree (k) and 
those who are present aiding and abetting, but take no actual part 
in it, are called principals in the second degree. The distinction 
between principals m the first degree and principals m the second 
degree applies to misdemeanours as well as to felonies, bnt m 


(d) Post 341, 347 

( r ) Poet 341, 1 Halo, P C 613, U v Clayton (1843), 1 Car & Kir 128, iJ. 
r Moland (18*4 3), 2 Mood- 0 0 27*>, R ▼ Greenwood (1852), 2 Dan 453, R 
V, fifirto* (187ft), 13 Cox, C 0 71 , It y. Wwdby, [189ft] 2 Q B 482, COS, 
{/) J Hale P 0 618, and scop. 

' ‘ 4 B1 Coin. 35 
1 Hale, P 0 618 

All present at the time of committing an offence are principals, though 
one only acts, if the} are confederates and engaged in a common design of which 
the offence is part (It v Tattcrsal (1801), 1 Swell on Crimes 6th ed , 162; see 
Toting v. R (1780), 3 Term Sep 98 , R y Standby (1816), Buss ft By 30ft, 
C C. B.* if \ Shtppard( 1839), 9 C ftP 121 * R v* Harrington (1851), ft Cox, 

0 C 2S1 * Pitrheibcrt a Grand Abridgment, tit Corona, fol 249, pL 86), 

0) 1 Hale, P C 616 The distinction between principals and accessories 
before the fact is now of little practical importance, as an accessory before the 
fact may be indicted as a principal (see p- 2fi7, post), 

(k) Seajt v Standby, tvpra; Ji t* Sheppard, it tpra; 2Z, t Hornby (1844), 

1 Cm ft Kir 30ft. * . » 
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misdemeanours accessories before the fact are reckoned principals 
in the second degree (Z). 

527. In some cases a person is deemed a principal in the fiist 
degree although he was not present when the act was done which 
makes the offence complete Thus, if one with a c nmmal intent 
contrives an injury to another and by means of the contrivance 
the person whom it is designed to injure reoeives the injury in the 
absence of the contriver, the latter is a principal in the fust degree, 
although he was absent when the injury was actually inflicted (m) 
So a person who employs an innocent agent to commit a felony is 
a principal m the first degree, although ho is not piesont when the 
agent does the act which consummates the felony (n) 

If several persons act together in one common unlawful untloi- 
taking and a crime is committed by one of them, but it is not 
known by whom, all are principals in the first degree ( 0 ) 

A pel son who with guilty intent is engaged in the execution of 
any part of a criminal transaction is a pnncipul m the first degree, 
it is not necessary that he should be present during tho entire 
transaction or when it is completed (p) 


K 


(/) Du Cioa v Lamboutne , [1907] 1 K B 40, R v De Marwy, 
. B 388, C C B ,R v Bmton (1875), 13 Cox, C 0 71, 0 0 


U v 


Greenwood (1852), 2 Don 453 , R v Wavdbi/ t [1895] 2 ft. B 482, COR, 
Benford v fount, [1898] 2 Q 13 04 

(m) E q , if A , with intent to kill B , lays poison in B ’a wny, ami B or 
anyone else in A V absence takes it and dies m consequence, A is a principal 
in the murder (Fost 319, Kel 52) In such a cose, if tho poison is no 1 
taken by anyone, A is guilty of on attempt to murder (see p 258, 2 ,oai ) 

(n) Fost 349 Kel 52 , // v Michael (1840), 2 Mood O C 120, v 
Butcher (1858), Bell, C C 0, R v William* (1842), Oar 259, R v Qile* 
(1827), 1 Mood 0 C 166 , R v Bull (184u), 1 Cox, C C 2S1 , R v Cliff aid 
(1645), 2 Car &Kir 202, R v Mania/ (1844), 1 Cox, (J 0 104 , It v Bl vandal? 
(1848), 2 Car & Kir 765, per Eeia, J , at p 768 , R v Bannen (1844), 2 Mood 
0 0 309, R v Valler (1844b 1 Cox, CO 84, A ▼ J aimer (1804), 1 Bos &V 
(N. R ) 90 In such cases the act of tho innocent a^. nt is deemed to bo as 
much the act of the person who procures it as if the prouuor wore himself 
present (R y Clifford , sup? a) If a person being abroad oi on the high seas 
procures an agent to commit a crime in England, the piocuier is deemed to 
have committed tho crime m England [R y linear (1603), 1 hast, 16 J, R y, 
Garrett (1853), Dears C C 232) 

(o) In the cose of R v Salmon (1860), 6 Q B D 79, 0 C A, three men wont 

intu a field near to a road and some houses foi the puiposo of practising nfle 
shootmg They all fired shots with a nfle, and no precautions were taken to 
prevent danger, one of the shots killed a boy in a garden near the field It wan 
held that all the three were guilty of manslaughter, although it was not known 
who fired the shot which killed the boy, all having united to fire at the spot m 
question, and all having omitted to take precautions to prevent danger In the 
case of R v Borthwick (1779), 1 Doug (k. B ) 207, the jury found mat a person 
was killed by a blow from one of the prisoners, but from which of them Iho miy 
did not know , the prisoners were members of a press-gang acting illegally m 
pressing s eamen without a warrant, but there was no finding that the prisoners 
were aff present or that they were all met together on one common illegal 
Assign , it was held that the prisoners could not be made responsible for tho 
death of the person killed _ 

(p) R. ▼. Bhtppard (1839), 9 C. A P. 121 ; Jf v. Kelly (1847), 2 Car & Kir. 
879 , and see R t. Dyer (1801), 2 East, P 0. 767 II several persona combine 
to forge an instrument, each person who executes any pert of the forgery is a 
pnnapal, mklmn gh he may not know by whom the other parts are executed, 
end may not be present when the whole forgery is completed (& 
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ff28 AH who are present aiding and abetting, when a felony is 
committed, but who take no part m the actual perpetration of the 
felony, are principals m the second degree (q). 

To constitute a principal in the second degree mere presence at 
the crime is not enough, there must be a common purpose, an 
intent to aid or encourage the persons who commit the crime and 
an actual aiding or encouraging (r) 

A person who is present aiding and abetting may be a principal 
in the second degree, although he is, or is deemed to be, physically 
incapable of being a principal in the fiist degree (a). 

A person cannot be a principal in the second degree unless a 
felony has been committed by a principal in the first degree (t), 


(1821), Rubs & Ry 446, It v Kirkwood (1831), 1 Mood 0 0 304, R v Dade 
(1831) 1 Mood 0 C 307) If several persons take part in the actual commis- 
sion of a crime, the degree of their guilt may vary according to their intent, 
e g , if A , intending to murder B , attacks him, and C enters into the affray 
unlawfully but suddenly, and without malice aforethought, and B is killed by 
A and G , this is murder by A and manslaughter by 0 (1 Plowd 101 , and see 
Mohnn'a Case (Lord) 1 1092), 12 State Tr 949, 1022) 

(q) Coalheavers ’ Cane (1708), 1 Leach, 04 , R v Towle (1816), Russ A Ry 
314 This applies to statutory felonies as well as to felonies at common 
law (ibtd ) An indictment against a pnncipal in the second degree may 
charge him with committing a felony in the name way as a principal in the first 
degree is charged, or may ohmge him with 4< being feloniously present, aiding, 
abetting and assisting” the felon to commit the felony (R v Qogerhj (1818), 
Rush & Ry 343) 

(r) M'Etnn'a Cuae (1858), Bell, 0 0 20 Thus, if a duel takes place and one 
of tne combatants is kiLlod, the surviving combatant is guilty of murder 
as a principal in the first degree, the seconds are principals in the 
second degree Other persons present, if they sustain the combatants 
either by advice or assistance or go to the ground for the purpose of 
encouraging and forwarding the conflict, are principals m the second degree 
(W v Young (1838), S 0 A P 644) The combatants at a prize fight with 
fists are guilty of ussault as principals in the first degree, and all other persons 
who aid present and take part m the management of the fight or aid and 
ubet the combatants aie principals in the Becond degree Mere voluntary 
presence at a prize fight dues not necessarily make a person a principal in the 
second degree, if he does not encourage or assist the fight, but aemble the mere 
presonce of a person unexplained at a prize fight affords some evidence of an 
aiding and abetting m the fight (R y Coney (1882), 8 Q. B D 634,0 O R.) If 
two persons agree to commit suicide together and one accomplishes his object 
in the presence of and with the consent of the other, the survivor is guilty as a 
punupal in the socond degree of the murder of the one who dies (it v Dyaon 
(1823), Russ 6c Ry 523, R v Altaon (1838), 80 & P 418) If the owner 
or person in control of a vehicle is m it, while it is being driven at an excessive 
spec d, although he does not himself drive it, yet as he oould and ought to have 
prevented it being so driven at an excessive speed, he is liable as a principal in 
the aeoond degree for the offence of unlawfully driving (Du Croa v Lambourne , 
[1907] 1 K B 40) 

(*) Eg a boy under the age of fourteen years (see p 240, ante) or a woman 
mar be a principal m the second degree in the crime of rape (J? v* Elderahaw 
(1820), 3 C & P 3% , R v Ram (1893), 17 Oox, G 0 609) But a girl who is 
of such an age that unlawful sexual intercourse with her is a crime cannot be 
convicted of aiding and abetting a person to have such intercourse with her (it. 
v FI 894] 1 Q. B 710, OCR.) A woman who consents to the use 

upon herself of an instrument with intent to procure her miscarriage may be 
convicted of ‘‘being present, aiding and abetting 11 the person who uses the 
instrument (it v Sockett (1908), 72 J P. 428) 

(0 SeeA^lfcmM?* Cam (1766), 19 Stats Tr 746, 801—807, and R v Setose* 
(1841), Otr A 1C. 216 
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and nnleBfl such person is present when it is committed, and 
has a common criminal purpose with the principal in the first 
degree (a) 

A person who has a common criminal purpose with the principal 
m the first degree is a principal in the second degree, if he is either 
actually present at the scene of the felony or piesent so near at 
hand as to enable him to afford aid to the person who commits 
the crime (b) 

A person who though privy to the commission of a felony is 
not, when it is committed, sufficiently near to the scene to afford 
aid is not a prmcipal in the second degree, but is an accessory before 
the fact(c) 

A person who comes up after a felony has been completed and 
assists the felon is not a principal, but may be an accessory after 
the fact (rf). 

620 Although a man is present while a felony is being com- 
mitted, yet if he takes no part m it, and does not act in concert with 
those who commit it, he is not a principal m the second degree, 
merely because he does not endeavour to prevent the felony or to 
apprehend the felon (e) 

A person who is present at the commission of a crime knowing 


(a) M'Evm'a Cate (1858), Boll, C 0 20 

(b) R v Soares (1802), Buss A By 25, R v Qogerly (1818), Buss A By* 
343 Thus, if A goes into a house and steals goods there, and B , while A- 
18 inside, remains outside for the purpose of assisting A , B is a principal in the 
second degree (/? v Owen (1825), 1 Mood C 0 96, R v Gogerly , supra ) So, 
if 0 and D accompany £ to the door of a shop, knowing that E intends there 
to utter a forged document, and £ utters the dooument in the shop, and 0 
and D remain outside m a vehicle for the purpose of taking E away with the 
proceeds of the uttenng, 0 and D are principals m the second degree, although 
they could not be seen oy the person to whom the document was uttered (R y. 
Vanderstetn (1865), 10 Cox, C O 177, COB) 

(c) R v Davis and Hall (1806), Buss & By 113 , It v, Kelly (1820), Buss. 
A By 421 , IL y Jeffries and Bryant (1848), 3 Cox, 0 0 85 Iu misdemeanours 
such a person would be a prmcipal in the second degree (R v Clayton (1843), 
1 Car A Kir 128 , R v Molana (1843), 2 Mood 0 C 276) But as to the 
distinction between principals and accessories before the fact, see p 248, ante 

(d) Eg, F steals goods from the owner’s premises and removes them to a 
place outside , 0 is tnen told of the theft and assists in carrying the goods 
away to another place , 0 is not a principal iu the second degree to the theft, 
but is an accessory after the fact, the asportation being complete before G did 
anything , he is also guilty of receiving the goods knowing them to he stolen 
(R ▼ M* Makm and Smith C 1808), Buss A By 333, n , R y King (1817), 
Buss. A By 332) But if F with, felonious intent removes the goods to another 
part of the owner’s premises, although there may have been sufficient asporta- 
tion of the goods to make F guilty of larceny (see p 630, poat) t yet the asporta- 
tion is not complete for all purposes, and if G assists in oanying the gwb 
away, while they ore still on the owner’s premises, he is liable as a principal, 
tiie transaction not being complete till the goods are removed from the owner’s 
premises (R v Dyer (1801), 2 East, P C 767) H. and J wound K , II then 
makes off, and after he has got away L. comes up and assaults 3L ; L cannot be 
found guilty on an indictment charging him jointly with H. and J with wound* 
mgX. (£ y M'Phane( 1841), Car A M. 212). 

(«) R. y Coney (1882), 8 Q B D 634,0. C. &, per Cavb, J , a tp 539; 1 
Bale, p 0 439 , Feet 350 Such a person might be guilty of misprision of 
fefony, but there is no recent instance of a prosecution for such an onenee (see 
p. 503, port). 
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that it is being committed is not liable as a principal, if he* is not 
present for the purpose of aiding or encouraging (/) 

530. If several peisons are present together prepared to pursue 
a common unlawful object at all hazards, and one of them in 
furtherance of the common object does a criminal act, then all are 
responsible for the act, whether it was originally contemplated or 
not The person who does the act is a principal m the first degree , 
the others are principals in the second degree ( g ) If the act is not 
done in furtherance of the common unlawful object, no one is liable 
for it except the person who does the act Qi) 


(/) Thus, whore A agreed with B to get 0 to commit a robbery so that B 
should arrest C , and that A and B should divide between them a reward for 
the apprehension of 0 , and A was present when the lobbery was committed, 
it was held that A woe not guilty of the robbery as a principal in the second 
degree, because although he acted from a bad motive, yet he was not present to 
aid, but to detect, and did not intend that the felony should be sucoessful 
(, Dannelly's GW (1816), Buss A By 316) In such a case A and B are not 
guilty of the felony, but are guilty of a conspuacy (M* Daniel's Case (1756), 19 
State Tr 745, 808) 

(y) Thus, where A and B go out with the common object of robbing C , and 
A. w pursuit of the common object does an act which causes the death ol 
C in such cuoumstances that it is murder m A , it is also xnuider in B (B 
v Jackson (1857), 7 Cox, C C 357) So if t*o or more persons go out 
together for the purpose of committing a bio oh of the peace and in the 
< ourse of the accomplishment of the common design one of them kills a man, 
the others are also guilty of manslaughter (R v Harrington (1851), 5 Cox, 
0 0 231 , see Cornwallis's (Lord) Case (1678), 7 State Tr 143, 157) Where 
a number of persons went out all armed with guns for the purpose of 
poaching, and on being surprised by gamekeepers threatened to shoot the game 
Keepers who tiled to arrest them, and one only of the poachers hied and wounded 
a gamekeeper, it was held that all might be found guilty of wounding with 
intent to murder (/if v Edmeads (1828), 3 C & P 390) li two persons each 
drive a vehicle at a funous rate along a public road, and incite each other 
so to dnve, and one of the vohioles runs over a man and kills him, each of the 
two persons is guilty of manslaughter ( R v Swmdall (1846), 2 Oar & Kir 230) 

(A) Thus, where some of a party of men, who were engaged unlawfully m 
breaking into a house for the purpose of apprehend mg suspected persons, stole 
goods m the house, it was held that those who took no part in the stealing were 
not liable for that enme, for, although they were engaged m an unlawful act, 
they knew not of any intent to steal (Anon (1664), l Leach, 7, n ) If a gang 
of poachers attack a gamekeeper and leave him senseless on the ground and 
go a* ay, and one of them returns and robs him, the others are not guilty of 
tho robbery, as, though there was a common intent to kill gome and resist the 
keeper, there was no oommon intent to steal (A v Haitians (1828), 3 0 & P 
392 , see Anon C1723), 8 Mod Bep 164), A number of persons were engaged by 
the tenant of a house to assist him m carrying away his household goods to avoid 
distress for rent, and assembled armed with bludgeons and other weapons, the 
landlord of the house, accompanied by another party, came to prevent the 
removal of the goods, and a violent affray ensued. While they were fighting 
one of the oompany killed a boy who was standing looking on but totally 
unconcerned in the fray It was held that, as the boy was unconcerned m the 
fray, Mi having been killed by one of the oompany oould not affect the rest, who, 
though Went, could not be said to be aiding ana abetting the death of one who 
was towly unconcerned in the design for which the parties had assembled IB 
v Hodgson (1730), 1 Leach, 6, seeffv Plummer (1702), 12 Mod. Bep 6271 So 
where eeVgEW J»rrions were trespassing m a wood in pursuit of game ana only 
one of them bad a gun, and he Was walking in front of the others and fired the 
gun and kfllid a gamekeeper who came upon the trespassers, it was held that 
these lads sfforoed no evidence on which the rest of the party could bo found 
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581. Persons who procure, counsel, or command another to 
commit a felony, but are not present when it is committed, are 
accessories before the fact (?), 

It is not necessary that there should be any direct communica- 
tion between an accessory before the fact and the principal felon , 
it is enough if the accessory direct an intermediate agent to procure 
another to commit the felony without naming 01 knowing of the 
nerson to be procured (A). 

A person is not an accessory before th$ fact, unless there is 
jme sort of active proceeding on his part, he must incite or 
procure or encourage the criminal act, or assist 01 enable it to be 
done, or engage or counsel or command the principal to do ifc(f). 


guilty of murder (R v Skeet (1866), 4 F ft F 9 31 , see R v. Ed meads (1828), 
i C & P 390) If A and B together commit a felony and upon an alarm run 
different ways, and A , to avoid being taken, attacks and maims C who is 
puismng him, B is not liable for the injury to 0 (By White (1806), Busb. ft 
By 99) 

(*) It v Soares (1802), Buss A By 25, K v Gordon (1789), 1 Leach, 
515 If a person is indicted as an accessory before the fact, the indict- 
ment alleges that the accused did 14 feloniously counsel, procure, and 
command” or * 4 incite, move, aid, or hire ” the felon to commit tho felony, 
but such a person may now be indicted as a principal for committing the 
felony (see p 257, post) The felony may be either a felony at common 
law or one treated by statute, although the Rtatnto uses no words expressly 
applicable to accessories A number of statutes contain provisions expressly 
applicable to accessories, and use various expressions to dosoribe them, e g , 
thestat (1531) 23 Hen 8, o 1, speaks of 44 abetment, pioourement, helping, 
maintaining or counselling M , the Bt&t (1547) 1 Edw 6, c 12, s 13, of 41 aiders 
abettors, procurers and counsellors ” , the stat. (1557) 4 & 5 Phil & Mar. of 
those who lt command, hire or counsel”, the stats (1588) 31 Eliz o 12, s 5, 
and (1623) 21 Jac 1, c 6, of “ accessories 11 , thestat (1597) 39 EIiz o 9, s 2, 
of 11 procurers or accessories }> , the Btat (1691)3 & 4 Will & Mar c 9, h 1, 
of those who “ comfoit, aid, abot, assist, counsel, hire or command " , the stat 
(1702) 1 Ann stat 2, c 9, of 44 counsellors and cnntnyei , n ; tho Accessories and 
Abettors Act, 1861 (24 & 25 Yict c 94), s 2, of those ho 11 counsel, procure 
or command " See also 1 Bussell on Crimes, 6th ed , p 171. 

(k) R y Cooper (1833), 5 0 & P 535 Thus, A bids B to hire somebody to 
murder 0 , and furnishes money for that purpose , D , a person whom A* 
never saw or heard of, is hired by B ana commits the murder A is an 
accessory before the fact to the act of D {M'DameV* Chet (1755), 19 State Tr , 
per Foster, J , at p 804 , see also Somerset* e ( Earl) Case (1616), 2 State Tr 966) 
R v Tay/or (1875), L B 2 0 O R. 147 Inthiscase A and B quarrelled 
and agreed to fight with their fists, and to put down £l each, so that £2 might 
be paid to the wranor , G consented to hold the £2 and pay it over to the 
winner A and B fought, and A received injuries of which ho afterwards 
died* 0 , who had nothing to do with the fight and was not present at it, being 
informed who was the winner, but knowing nothing of A ’b danger, paid the £2 
ioB ; there was no reason to suppose beforehand that the life of either A or 
B would be endangered It was held that 0 was not an accessory to the 
manslaughter of A 

If A co mmi ts suicide with the assistance of B , who supplies the means by 
which the act is done, but is absent when the act u done, B is on accessory 
before the fact to the murder of A {li v J Bnesefl (1832), 1 Mood 0 f ^)» 
so if A supplies B with a noxious drug with intent to procui e a mis- 
carriage and B takes the drug m A’s absence and dies from its A 
is an accessory before the fact to the murder of B (B y RuweUt supra), 
A person who in these circumstances supplies a drug with surb an intent 
“fzmmm the drag to be taken/' although he is absent when it is taken 


iWOpfCt Com (1856)l Dean ft B 127) Wat if B. is induced by A to get 
net a noxious drag for the pur pose of procuring a miscarriage, and gate foe 
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Crimina l 

UaUUty. 

Continuing 

procurement 


For what acts 
accevory is 
liable. 


Ab regards offences winch aie sudden and unpremeditated there 
can be no accessories before the fact (m) 

532 If a person procures another to commit a felony, the 
procurement continues, until it is countermanded or the felony is 
pei petrated (n). If the person who procures the felony counter- 
mands his consent before the act is done, and the felony is 
nevertheless committed by the principal with knowledge of the 
countermand, the procurer is not hable as an accessory, but if the 
countermand is not communicated until after the act is done, the 
procurer is liable ( o ) 

If a person procures another to commit a felony of one kind, and 
the principal knowingly and wilfully commits a felony of another 
Lind, the procurer is not liable as an accessory (p) 

If the pnncipal complies in substance with the instigation of the 
accessory, but makes some variation m circumstances of time or 
place or in the manner of execution, the accessory is liable ( q ) 


drug with the full knowledge of the purpose to which it was to be applied, hut 
does not either mediately or immediately administer the drug or cauBe or intend 
or wish it to be taken, and A takes the drug m B *s absence and dies in 
consequence, B is not guilty of murder either os a pnncipal or as an accessory 
{It v Ffeiwell (1802), Lo & Oa 161) In the cuse of R v Dt Maint/, 
(1907] 1 K B 388, it was held that the editor of a newspaper who 
inserted in his paper advertisements, not obscene themselves, by which he 
knowuigly assisted in the sale of obscene books and photogianhs, was guilty 
of causing and jnouinng obscene publications to bo sold and published 

(m) lHale,P C 615, UtbUhe's 6W(1597),4Co Bep 43b Where manslaughter 
ensues upon a sudden debate oi affray, and there is no antecedent design to do 
an unlawful act, it seems that there cannot be an accessory before the fact to the 
manslaughter (t6td , ami see It v Taylor (1875), L R. 2 0 C R. 147, per 
Mru on, J at p 3 48) But if A. aids and abets B to do an unlawful aot, ana B 
docB it and m the luitherance of the unlawful design causes the death of C m 
such circumstances that it is manslaughter in B , it seems that A in such a ease 
would be an accessory befoie the fact to the manslaughter (see Taylor *# Case 
0857), Bears & B 288, where the prisoner was convicted of manslaughter, 
although he was absent when the act was done which caused the death). 

(») It v Parker (1560), 2 Dyer, 1 86a B counselled A , who was with child, to 
murdei the child when it should be born , the child was horn and was murdered 
by A and 0 It was held that B was liable as an accessory before the fact , 
although the piocurement was before the birth, vet it oon tinued afterwards 
(t bid , and see R y Banka (1873), 12 Cox, 0 0 393) 

(o) l Hale, P 0 618 , 2 Plowd 476 

(p) Foet 369 Thus, if A commands B to burn C's house, and B. in So 
doing oomuuts a robbery, A , though accessory to the burning, is not accessory to 
the robbery, for “ that is a thing of a distinct and unconsequential nature '* 
(1 Hale, P« 0 617 , 4 B1 Com 37) So if A counsels B to steal the goods of 0 on 
the road, and B breaks into C ’s house and steals them there, A is accessory to 
the stealing, but not accessory to the breaking into the house, because it is a 
felony of another kind (2 Plowd 475, 1 Hale, P C 617) A, wishing to get nd of 
his wife B , consulted 0 , who advised him to poison her and supplied poison for 
that purpose , A, m the absence of C , gave the poison to B , who did not take 
it but gave it to I) , who tpok it and died , it was held that C was not an 
aooeaaoiy to the murder of D. {Saunders* Case (1576), 2 Plowd 473) 

(q) Thus if A advises B to murder 0 by poison and B kills 0 by any other 
means, or if A commands or advises B* to murder 0 at one place and C 
commits the murder at <uiobhejr«p}ace, A will he liable as an accessory, for the 
murder of 0. was the object principally in contemplation (Fost 369, 370 , 
2 Hawk JP. 0., o. 29, a. 20 , Bacon, Maxima, Maputo 16). If A counsels B to 
steal goods in O/s boa as, but not to break into it, and B does break into the 
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Where the principal goes beyond the terms of the instigation, 
yet if the advice 01 order of the instigator is substantially followed 
or obeyed, and the felony committed was a probable consequence of 
what was ordered 01 advised, the person giving the order or advice 
is an accessory to that felony (?) 

533 . A person who, knowing a felony to have been committed by 
another, receives, relieves, comforts, or aids the felon m any way, 
either to assist m the disposing of the proceeds of the crime or to 
hinder his being apprehended 01 tried or sufleung punishment, is 
an accessory after the fact (s) 


house, terrible A is accessory to the breaking (Bacon Maxims, Rtgula 16) but 
see note ( p ), p 254, ante 

(i)Fost 370, BoePurtev Prescott (I860), L R 4 Exth 169, per Bvi-ts, J , at 
p 182 Thus if A advise B to rob G , and in committing the robbei y B kills 
O , in such circumstances that the killing of 0 is in the ordinary couj so of things 
the probable conseouence of the robbory, A is accessory to tho muider of C , or 
if A advises B to bum C ’s house and B bums the house and the flames take 
hold of 1) ’b house and burn it, A is accessory to the burning of 1) 's house 
(Fost 370, see 1 Russell on Crimes, 6th ed , 17ft, and Parke* v Fieacott, 
euprer, per Byles, J , at p 182) Whore A- told B u scandalous story of 0 
with the nuent that B should publish it m a nowspapoi, and B published the 
story and added comments of nis own, it was held that A was liable as au 
accessory for the publication of the whole libel (A v Coopei (1846), 8 Q. B «j3). 

(a) 1 lltde, P C 618 , 4 B1 Com 37 This applies to statutory felonies as 
well as to felonies at common law, although the statute ci eating the felony says 
nothing of accessories (1 Hale, P C 613 , but see 1 Halo, P 0 014, 2 Hawk 
P C , c 29, s 14) A person is an accessory after tho fact who advises or assists a 
felon m his escape, or harbours and conceals m Ins house a felon under pursuit 
(2 Hnik P C , c 20, s 26, 1 Hale, P C 618, 619, 4 B1 Com 38, A \ 
lee (lbol), 6 C & r 536) At commou law the mere receipt of stolen goods by 
a pei son who knew that they were stolen did not of itself make such a peison 
au uccesson alter the fact to the larceny, but if a person knowing that goods 
were stolen received them from a thief to keep for him, or to facilitate his escape 
or to furnish him with supplies, then such peison was w > accessory after the fact 
(1 Hale, P C 619) But now the receipt of stolen goods by a person who knows 
that they weie stolen is a substantive felony in certain cases (see p 676, post ) , 
but there axe still some cases in which a person who receives stolen piopeity 
can only he prosecuted for a common law misdemeanour as an act ossory after the 
fact (A v Pat/ne, [1906] 1 K B 97,0 O R , and p 680 , post) Whoever rescues 

a felon from an arrest or supplies him with the* means of breaking prison and 
escaping, or, eertthU, opposes the appiehensmn of a felon, is an acressory after the 
fact (1 Hale, P C 619, 621, 2 Hawk P 0,c 29, s 27), but one who merely 
suffers the felon to escape is not an accessory (1 Hale, P C 619), nor one who 
relieves or maintains a felon who is bailed or gives medical aid to a felon or assists 
him m hie trial (1 Hale, P C 332, 620) A man may be an accessory after tho fat t 
by receiving one who was accessory before as well as by receiving the pnnupil 
(2 Hawk. P 0 , c 29, s 1), and a man may be accessory after the fact to a l&rrcnv 
of his own goods or to a robbery on himself by harbouring or concealing 
the thief or assisting m his escape (Fost 123) To substantiate a charge of 
reoeiving a felon, it must be proved that the party charged did some act to aHHi»t 
the felon personally Being found in possession of a sum of money derived from 
the disposal of property stolen by the felon is not enough, if there is nothing 
to show that the party charged received any of the stolen property or (lid any- 
thing to assist the felon personally (A v OhappU (1840), 0 0 A P 3 j')] Where 
A* stolen banknote, and B , knowing of the theft, made an unsucceniful attempt 
to change the note, and A went to a shop to purchase some good* m j^yment 
for which he tendered the note, B waiting outside, it was held that this was 
evidence of B *s comforting and assisting A, as B helped A. 6' get nd of tbs 
nets and thus evade justice (A v Butter jidd (1843), 1 Oox, 0. 0 39). But the 
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bmt. 8. A person who assists a felon is not an accessory after the foot, 
Degrees of unless such person had notice, either express or implied, of the 
Criminal felony having been committed (a). 

liability. Unless the felony is complete at the time when the assistance is 
given, the person who gives the assistance is not an accessory after 
the fact to the completed felony ( b ). 

A wife cannot be an accessory after the fact to a felony committed 
by her husband, as she is not bound to discover the crime of her 
husband ( c ). But a husband may be an accessory to his wife’s felony 
by assisting her(d) 

Treason. 534 A person who receives or assists a traitor with knowledge 

that he is a tiaitor is a principal and not an accessory («) 


Indictment 
etc of 
principal! in 
oeoona 
degree. 


535 A principal m the second degree 01 an accessory before the 
fact is generally liable to the same punishment as a principal m 
the first degree (/) 

A principal in the second degiee may be convicted, although the 


assistance which makes a person an accessory after the fact must tend to prevent 
the principal felon from being brought to justice $R v Lee (1834), 6 0 & P 
638) If A commits the offenco of sending a letter to B demanding money 
with menaces, and 0 after the letter has beon sent assists A m the attempt 
to obtain money from B , eemble C is not an accessory to the felony of sending 
the letter , the felony was complete when the letter was sent, and 0 , by assist 
mg m the attempt to obtain money, does not aid A in concealing, or even m 
carrying out the felony which had been completed (R v Hansdl (1849), 3 
Cox, 0 C 597). If a person employs an intermediate agent to receive and assist 
a felon, tho receipt is the act of the employer and makes him an accessory 
after tho fact, even if he does not see the felon ( R v Jarvis (1837), 2 Mood & 
R 40) 

(а) 2 Hawk P C , o 29, s 32 

(б) Thus, if A wounds B mortally, and after the wound given, but before 
B ’s death, 0 , with knowledge oi the wounding, assists A., 0 is not an 
accessory after the fact to the homicide (2 Hawk P C , o 29, a 35 , 4 Bl Com 
38) , but eemhle he might be an accessory to the felony of maliciously wounding 
with intent to murder or to do grievous bodily harm ( 1 Russell on Crimes, 6th ed , 
179) 

(c) 2 Hawk. P 0 , o 29, s 34 , 1 Hale, P C. 47, 621 

(d) 1 Hale, P C 621 

(e) Post 346 , R y Tracy (1703), 6 Mod Rep 30 But such a person is of the 
nahue of an accessory , and the indiotment against him alleges the receipt of the 
traitor as the overt act, and formerly the receiver could not be found guilty 
until the principal traitor had been convicted (Post 345) The conviction of 
Jjadv A 3 fco Lisle for receiving a traitor was reversed by Act of Parliament on 
the ground that at the tune of hor conviction the principal traitor had not been 
convicted (360 Lute* ( Lady Alice) Case (1685), 11 State Tr 298, at p %!81) , and 
queer* whether anyone oould even now be found guilty of treason foi assisting 
or receiving a traitor, unless the principal traitor has been convicted, for the 
Accessories and Abettors Act, 1861 (24 & 25 Yict c 94), e 3 (see p 257, poet). 
only applies to an accessory -to a felony, and, although the word ** felon v™ 
sometime* includes treason (see 4 BL Com 91), it does not seem to do so m time 
Act, for there are no act cssones m treason 

(/) R v* Oogrrfy (181M Russ & Ry 343, OCR.; and see Unlawful Oaths 
Act, 1797 (87 Geo 3, c 123), s Unlawful Oaths Act, 1812(52 Geo 3, c 104), 
s 4 , Piracy Act, 1887 (7 Will 4 dt 1 Yict* c 88), s 4, Treason Felony Act, 
1848 (11 AJ9 Vick c. 1^,8 8, LarcenvAct, 1861 (24 & 25 Viet c. 96), s 98: 
Malicious Damage Act, 1861 (24 £ 25Yiot c. 97), s. 56) Forgery Act, iMr 
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principal in the first degree is not )pmed in the indictment or has 
not been convicted (<7) 

Neither a principal in the second degree nor an accessory can be 
convicted of felony, unless it is proved that a principal felony has 
been committed (fc). 

686 . An accessory before the fact to a felony may be indieted, 
tried, convicted and punished in all respects as if be were a 
principal felon (t) 

Every accessory before the fact to a felony is guilty of a felony. 
He may be indicted and convicted as an accessory before the fact to 
tiie principal felony, together with the principal felon or after the 
conviction of the principal felon , or he may be indiolod and con* 
victedof a substantive felony, whether the puncipal felon has or has 
not been previously convicted 01 is or is not amenable to justice (7). 

The punishment of an accessory befoie the fact is the same, 


(24 & 25 Viet c 98), s 49 , Coinage Offences Act, 1861 (24 & 25 Yiot c 99), 
• 35 , Offences against the Person Act, 1861 (24 & 26 Yiot o. 100), s, 67 

(g) R v Wallis (1703), 1 Salk 334, R v Taylor (1785), 1 Leach, 3(50, R y. 
Towle (1816), Russ & By 314 

(h) M‘ Darnel's Ca»c (1755), 19 State Tr 745, 801 , R y Johnson (1841), 
Car &M 218, R v Turner (1832), 1 Mood 0 C 347, 0 C R , R V Gregory 
(1867), LR100R77 A person who lncitos another to commit a felony, 
when no felony is committed, is guilty of a misdemeanour (see %nft a) 

(i) Accessories and Abettors Act, 1861 (24 & 25 Viet o 94), e 1 , eoe also s. 5 
This Act applies to accessories before the fact to any felony, whether it be & felon \ 
at common law or by virtue of any Aot “ passed or to bo passed ” 8 1 of tho 
Act of 1861 ib a re-enactment of s 1 of the Criminal Procedure Aot, 1848 (11 A 
12 Yiot c 46), and applies to murder os well as toother folomefl(/i y ChadwuX 
(1850), Greaves' Criminal Laws Consolidation Acts, 2nd ed , p 20) An accessory 
before the fact may now be mdictod for and convicted of the principal felony 
(R v Hughes (1660), Bell, 0 C 242, R v Ghatlwi ck, supia, R v James 
(1690), 24 CL B D 439, COR), although the principal has been aoquittod 
(A v Hughes, supra) 

(/) Accessories and Abettors Act, 18G1 (24 & 25 Yict c. 94), s 2 Thu 
section applies both to a felony at common law and to any statutory felony 
(t bui ) t but only where a person procures or mutes another to oomnut a felony 
and a felony is actually committed. If a person incites another to commit a 
felony and no felony is committed, the offence is a misdemeanour and not a 
felony (iZ v Gregory (1867), L R 1 0 0 B. 77) The section makes being an 
accessory before the fact to a felony a substantive felony The effect of the 
section u that an accessory before the fact may be indicted as such eithei 
along with the principal felon ot after the principal felon has been convicted, oi 
he may be indicted alone, although the person charged as the principal felon 
has not been convicted or is not amenable to justice (see 11 v Wallace (1851), 
2 Mood. C 0 200, decided upon the corresponding provision of the Criminal 
Law Act, 1826 (7 Geo. 4, c 64), s. 9) , It v AshmJl (1840), 9 0.&P 236, is 
inconsistent with R v Wallace , supra, and, it seems, u not law But if a 
person is indicted as an accessory before, the fact and it turns out that he vas 
ux fact a principal, he should, it seems, be acquitted (A v, Brown (1878), 14 
Con, 0 U 144, and see R. v Gordon (1789), 1 Leach, 515 The better course 
in all oases of accessories before the fact to a felony os, it s earns, to indii t them 
as principals (see R. v. James (1890), 24 Q B D 439, 0 0 2), If A ih indicted 
as the principal felon and B wan. accessory before the fact, and A. is found guilty 
Of a misdem eanour and B of aiding and abetting him, this amounts to a verdict 
that B. and 0. a re principals, as there are no accessories in miwlfiaeanours 
(B y. Hapgood (1370), L B 1 0 0 R 221 , & v Waudby, [1896] 2 d B. 
482,0.0. BA Bee further* as to the tnal of accessories, Accessories and Abettors 
Act, 1881 (34 A 25 Viet, c. 94), ss, 6, 7, 9. 
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whether he in convicted of a enbetantive felony or ie convicted as 
an accessory (k) 

537. An accessory after the fact to a felony is guilty of felony (1) , 
he may be indicted and convicted either as an accessory aftei the 
fact to the pnncipal felony together with the principal felon, or 
after the conviction of the pnncipal felon , or he may be indicted 
and convicted of a substantive felony, whether the pnncipal felon 
has or has not beon previously convicted, or is or is not amenable 
tojustice(m) 

An accessory after the fact to murder is liable to be kept in 
penal servitude for life, or for any term not less than three years, 
or to be imprisoned for any term not exceeding two years with or 
without hard labour (n) 

An accessoiy after the fact to any other felony, except where 
there is some other punishment specially provided, is liable to be 
impiisonod for any tuim not exceeding two years with or without 
haid laboui (o) 

538 Any person who aids, abets, counsels, or procures the 
commission of any misdemeanour is to be tried, indicted, and 
punished as a principal offender (p) 

Sub-Shot 3 — Attempt to commit a Crime 

539 Every attempt to commit a felony or a misdemeanour, 
whether such felony or misdemeanour is created by statute or is an 
offence at common law, is itself a dime ( 9 ). 


(A) See not© (j), p 257, ante 

1 1 ) Accessories and Abettors Act, 1861 (24 A 25 Viot c 94), B, 3 
(m) Ibid This section applies both to any felony at common law and 
to any statutory felony (ibid ) The substantive felony of which an accessoiy 
after the fact can bo convioted is that of being an accessory after the fact A 
i)oi son who is indicted as a pnncipal to a felony cannot be found guilty of 
being an accessory after tho fact to the felonv , the indictment must charge 
him with being an accessoiy after the fact (22 v Fallon (1862V Le ft Oa 
217) If a person is indicted as a principal for murder ana others axe 
indicted as accessories after the fact, and the principal is found guilty of 
manslaughter, the accessories may also be found guilty and convicted of 
manslaughter (22 v J2 ? chords (1877), 2 Q B D 311,0 0 ft) 

(») Offenoes against the Person Act, 1861 (24 & 25 Viet c 100), s 67 
l<>) Acoessones and Abettors Act, 1861 (24 A 25 Yict c 94), s 4 Imprison- 
ment with or without hard labour for a period not exceeding two yean is also 
the punishment fixed for aooeBaones after the fact m offences under the Piracy 
Atft, 1837 (7 Will 4 A 1 Viot a 88), s 4 , Treason Felony Act, 1848 (11 A 12 
Vfct o 12), s 8 , Larceny Act, 1861 (24 A 25 Yict o 96), e 98 , Malicious 
Damage Act, 1361 (24 A 25 Yict c 97), e 56, Forgery Act, 1861 (24 A 25 
Viet o 96), e 49, Coinage Offences Act, 1861 (24 A 25 Viot o 99), a. 35 , 
Offenoes against the Person Act, 1861 (24 A 25 Yict o. 100), e 67 (exoept in 
easel of murder, see eupra) 

( p) Accessories and Abettors Act, 1861 (24 A 25 Viet c 94), a. 8 , and see 
Summagy Jurisdiction Act, 1848 (11 A 12 Yict o 43), s 5 This is only a 
declaration of the oommem law (Ben/ord v Sime, [1898] 2 Q. B. 641 , Du Croe v 
Lambourne, [1907] 1 K B 40 , R v Dt Ma my, [1907] 1 ft B, 388, 0 0. ft). 
Smble, e* 8 of the Accessories and Abettor* Act, 1861 (24 A 25 Viot. c 94), 
only applies where the misdemeanour which is counselled etc is actually 
committed (ft t Chegory (1867), L ft 1 0. 0 ft 77) 

($) R Scofield (1784), Cald Mag Oaa. at p. 402 ; R v Roderick (1887), 7 
Q* A P. 798 , ft ▼. Martm (1340), 9 0 A P. 216 , ft ▼ Chapman (1848), 1 Dan. 
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Any overt act immediately connected with the commission of an 
offence, and forming part of a senes of acts which if not interrupted 
or frustrated would, if the offence could be committed, end in the 
commission of the actual offence, is, if done with a guilty intent, an 
attempt to commit the offence (r), whether the offence which is 
attempted is one that could or could not have been committed (*). 

Merely to make preparations for the commission of an offence is 
not to attempt to commit the offence An act, in order to be a 
criminal attempt, must be immediately, aud not remotely, connected 
with and directly tendmg to the commission of an offence (0 

432 The attempt is a misdemeanour at oomraon lav, unless it has been made 
a statutory felony 01 a statutory misdomoanoui The following are statutory 
felonies To administer poison etc with intent to oommit muider, Offonoes 
against the Person Act, 1861 (24 ft 25 Viot c 100), bs 14, 15 (see p 503, pout ) , 
to shoot at any person or attempt to discharge loaded arms with intent to 
maim etc , ibid , s 8 (see p 600, post ) , to attempt to choke etc with 

intent to oommit an indictable offence (boo p 002, post), to attempt to sot 

fire to a building etc in such cn cumstances thufc it would bo felony if the 
building etc weie set file to, Malicious Damage Act, 1861 (24 & 25 Viot o 97), 
as 8, 18, 26, 27, 44 (see p 771, post) The following are statutory misde- 
meanours To attempt to concoal the birth of a child, Offences against the 

Person Act, 1861 (24 & 25 Viot c 100), s 60 (see p 698, post) , to attempt to 

commit an unnatural offence, ibid , s 62 (see p 5 impost ) , to attempt to nave 
unlawful carnal knowledge of a girl under sixteen, Criminal Law Amendment 
Act, 1885 (48 & 49 Viet o 69) ss 4, 5 (1) (see p 615, port) , to attempt to 
injure poBt office letter-boxes. Post Office Act, 190S (8 Eaw 7, c 48), s 61 
An attempt to commit suicide is a misdemeanour at common law , it is not 
an attempt to commit muider within the OJlences against the Person Ait 
1861 (24 ft 25 Viet c 100), s 15 (R v Doody (1854), 6 Cox, O 0. 463) On auv 
indictment charging a person with committing an offence t *e jury may find the 
defendant guilty of an attempt to commit that offence (Criminal Procedure Act, 
1851 (14 5c 15 Viot c 100), s 9 , and see McPherson's vase (1857), Dears, ft B 
197) As to the punishment of a common law misdemeanour, see p, 410, 
post 

(r) R v Eagleton (3855), Dears CO 515 , R v ''Wor (1859), 1 V ft P 
Ml /? v Cheeseman (1862), Le & Ca. 140, R . v, Ln neker, [1906] 2 K B 99, 

COB. 

(a) rims, if a person tries to pick someone’s pocket be is giulty of an 
attempt to steal, though there is nothing in the pocket (R v Ring (1892), 61 
L J (M o) 116, C 0 R., overruling R v Collins (1864), Le & Ca 471, 
see R v Brown (1889), 24 Q B D 357, 0 O. R , 22 v Williams, [1893J 1 Q B 
320, COB) II a woman, believing that she is with child and that she is taking 
a noxious Hung, does, with intent to procure abortion, take a thing which is 
m fact harmless, she is guilty of an attempt to procure abortion (R v Brown 
(1899), 63 J P 790) 

(f) Thus, it is not an attempt to commit an offence to procure the means to 
oommit the offenoe, when such procuring is a neutral act and may be of an 
innocent nature, eg % to buy matches for the sake of setting fire to a house w 
not an attempt to bum the house, but to light a match for the purpose of 
setting fixe to a house might be a criminal attempt (22 ? Taylor (1859) 1 
F 41 611) For a person to have in his p os s es sion the means of committing 
a crime, even though ne has the intent to commit it, is ndt of itself an o fiance 
at oommon law , thus, it is not an offence at common law to have poswshion of 
obscene prints with intent to sell them, or of counterfeit ooin with intent to 
utter it, or of coining instruments for the purpose of coining (22 v Ilea&h 
(1810), Buss, ft By 184, R v. Stewart J1814), Buss ft Bj 269 (dis- 
approving of R v Sutton (1736), Lee temp Hard. 370), Dugilalt v R (1853), 
Kars 0.0 64) To have possession of counterfeit coin or of ooinmg instruments 
is in certain oases a statutory offence (see p 618, post ) As to ) '•oping obscene 
publications for purpose of ssle,see now Obscene Publications Act, 1857 (20 ft 21 
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Incitement 
to crime 

Oonspirocy* 


540. It is a crime for one person to incite or solicit or provoke 
another to commit a crime, although no crime is actually committed ; 
such an incitement or soliciting or provoking ib a form of attempting 
to commit a cnme (a). 


Stjb-Sect 4 — Conspiracy . 

541 If two or more peisons agiee together to do something 
contrary to law, or wrongful and harmful towaids another 
person, or to nse unlawful means in the cairying out of an 
object not otherwise unlawful, the persons who so agree commit 
the cnme of conspiracy (b) So long as the dosign to do such 


Yict c i), s 1 But it is an offence at common law to obtain and procure 
obsoene prints with intent to sell them, or base com with intent to utter it, or 
coming instruments with intent to make couutoifeit com ( Duqdale v R 
(1833), Doais 0 0 6ft, Falter' a Can (1816), Russ & Ry 308, R v Roberts 
(1855), Dears 0. 0 530) , and, scmbh , to haye possession of such things maybe 
evidence of procuring thorn (Fuller' 8 Case, supra) To deliver poison to an agent 
With directions to him to cause it to be admmisteied m such circumstances that, 
if it were administered, the agent would have been the sole principal felon, 
is an attempt to cause poison to be administered, which, if done with a guilty 
intent, is made criminal by the Offences against the Person Act, 1861 (24 & 23 
Viet o 100), b 14 As to attempts to discharge loaded firearms, Bee R v St, 
(ieurqc (1840), 9 0 & P 483 , R v Lewie (1840), 9C & P 523, R v Brown 
(1883), 10 Q B D 381, 0 0 R , R v Duckworth , [1892] 2 Q B 83, 0 0 R , 
R v Lmmksr, [1900] 2 K B 99, O 0 R , and p 600, post 

(a) R v Higgins (1801), 2 East, 5jv Quail (1866), 4 F & F 1076 , R v. 
Ransford (1874), 13 Cox, 00 9, 0 C R , /? v Tie Kromme (1892), 17 Cox, 
O 0 492, OCR, and see Hicks' Case (1618), Hob 215, R v Johnson (1678), 
2 Show 1 , R v Scofield (1784), Cold Mag Cas 397, 400 , R y Darby 
(1702), 7 Mod Rep 101 , R v Vaughan (1769), 4 Burr 2494 If a felony 
ib actually committed, the person who incites is guilty of a felony as an 
accessory (see p 253, ante). If a misdemeanour is committed, the person who 
incites is guilty of the misdemeanour as a principal To incite to commit 
a felony, when no felony is committed, is genoially a oommon law mis- 
demeanour (R v Gregory (1867), L R 1 0 C R 77) Incitement to mutiny 
n a statutory felony (Incitement to Mutiny Aot, 1797 (37 Geo 3, o 70), s. 1, 
see p 464, post) The following are statutory misdemeanours To incite to 
murder (Offences against the Person Act, 1861 (24 & 25 Yict o 100), s 4 , see 
p 395, post) , to incite to commit a cnme punishable under the Post Office Act, 
1908 (8 Edw 7, c 48) (see s 69) , to incite to commit an offence under the Official 
Secrets Aot, 1889 (52 & 53 Yict c 52) (see s 3). To constitute the offence of 
inciting or soliciting there must be a communication which reaches soxneperson 
whom the offender wishes to incite or solicit (JZ v Krause (1902), 66 J P 121), 
It is not necessary that tho mind of the person whom it is sought to reach should 
be in any way influenced (ibid ) , but if a communication is sent with a view to 
solicit or incite, and does not roach the person for whom it ib intended, the 
person sending it is guilty of the misdemeanour of attempting to solicit or incite 
Iff y Ransford (1874), Id Oox, 0 0 9, R v Banks (1873), 12 Cox, O O 393 f 
k. v. Krause, supra) The offence of inciting or soliciting to commit a cnme 
may be committed by publishing the incitement or solicitation in a newspaper 
addressed to the pubho m general (iZ v Most (1881), 7 Q B D 244, GOB.; 
R y. Brawn (1899), 63 J P 790) If the person who incites believes that a cnme 
can be accomplished by certain means, he oomxmte the crime of mating, 
although tbS commission of the cnme in the manner proposed is Impossible (& 
v. Breton, supra). A girl who is of such an age that unlawful carnal know- 
ledge of bar is a cnme (see n. 615, post) does not oommit any cr iminal 
offence in inciting a malejpergfo to have unlawful carnal knowledge of her 
(A v Tyrrsa, £1894] 1 Q* B 710, O^OB.; 

Tufa* T. 


(5) Qui 


Leathern, [1901] A 0. 495! per Lord Bbamptobt, at p. M8; 
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an, act rests in intention only it u not criminal, bnt.nS soon as 
two or more agree to carry it into effect, then their act becomes 
ppmabahle (c) , „ 

The gist of the offence lies in the bare engagement and associa- 
tion to do an unlawful thing (t a thing oontrary to or forbidden 
by law), whether such thing be criminal or not (d), and whether 
any act other than the engagement or association be done by the 
oonspuators or not (e). 

An act which would not be criminal if done by one person may 
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O'Connell v R (1844), 11 Cl & Fm 155, H L , per Tindal, C J , at p 233, B v 
Asptnall (1876), 2 Q B D 48, C A , per Bbeit, J , at p 58 , Multuhy v B 
(1868), L B 8 H L 80b, per WlXXES, J , at p 317, B v Parnell (1881\ 14 
Cox, 0. C 508 (see stat 33 Edw. 1 (Ordtnacto de Consptratanbus) ) An agree- 
ment which is immoral or against public policy or in restraint of trade, or 
othorwise of suoh a character that the Courts will not enforce it, is not neces- 
sarily a conspiracy An agreement, to be a conspiracy, must be to do that which 
is contrary to or forbidden by law, as to violate a legal nght or make use of 
unlawful methods, such as fraud or violence, or to do what is criminal (see Mogul 
Steamship Co v McGregor , Gow A Co , [1892] A. 0 25, per Lord Halsbuiiy, at 
p 39, and see per Lord Bramwell, at p 46 , R. v Aspmall, supra , per 
Bbeit, J , at p 59, compare B v Seward (1834), 1 Ad & El 706) It 
was said by Lord Ei^lekbo rough , C J , m pronouncing the judgment of the 
Court of King's Bench in B v Turner 11811), 13 East, 228, at p 231, that a 
conspiracy to commit & mere cinl trespass, tg % to go and sport upon another 
person's giound, is not an indictable offence The decision in B v Turner was 
disapproved of in B v Rowlands (1851), 17 Q B b7 1 , per Loi d Campbell, O.J , 
at p 686, on the ground that the facts in R v Turner amounted to a con 
spiracy to commit an indictable offence, but m 1L v Rowlands , supra r no 
opinion was expressed on the dictum of Lord Ellenbobough If a conspiracy 
causes damago to the person against whom it is directed, such porson has a 
civil remedy dv action (see Savtlt v Roberts (1698), 1 Ld Raym* 374, and Mogul 
Steamship Uo v McGregor, Gow A Co , supra , at p, 46) After the passing of the 
Conspiracy and Protection of Property Act, 1875 (38 & 39 Viet c 86) (see s 3), 
the law was different in regard to actions and prosecutions with respect to trade 
combinations , and an action for conspiracy might be brought where an indict 
ment could not be brought (Qutnn v Leathern , [1901] j 0 496), but this is no 
longer so (see Trade Disputes Act, 1906 (6 Edw 7, o 47), s. 1) 

(c) Mukahy v B , supra The overt act m such a case consists of the agree- 
ment of the conspirators, which is an act m advancement of the intention 
which each of them has conceived in his mind ( Mulcahy v B , supra , at p 326) 
A conspiracy to commit treason is therefore an overt act sufficient to support 
an indictment for treason (Mulcahu v R , supra) 

<d) Savtle v Roberts (1698), 1 Ld Baym 374, R v Spragg (1760), 2 Butt 
993 , Leith v Pope (1780), 2 Wm B1 1327, at p 1329 , Mogul Steamship Co v 
McGregor , Gow A Co (1889), 23 Q* B D 598, C A , per Bowen, L J , at p 616, 
"* Certain kinds of conduct not criminal m one individual may become criminal if 
done by combination among several ” , see also B v Warburton (1870), L R 1 
OOB 274, per Oookburn, C J , at p 276, B v Orman (1880), 14 Cox, C 0 
881, Mogul Steamship Co v McGregor , Gow A Co , [1892] A. C 25, per Lord 
Halsbuby, L 0 , at p 38, and per Lord Brahweix, at p 45* But m all such 
eases there must exist either an ultimate object of malice, or wrong, or wrongful 
means of execution involving elements of injury to the public or negativing the 
pursuit of a lawful object ( Mogul Steamship Co* v McGregor, Gena A Co supra , 
per Lord Field, atp 52) No agreement or combination bv two or more persons 
to do or procure to be done any act in contemplation and furtherance of a trade 
dispute between employers ana workmen is indictable as a conspiracy, if such adt 
committed by one person would not be punishable as a crime (Gonmwiacy end 
Protection of Property Act, 1875(39 & 40 vict c 86), s 3 , and see Trade Disputes 
Act, 1906 (6 Edw T, o 47), ss 1, 5, and title Trade and Trade Unions). Bee 
p. 563. post 

(«) Cornell v R (1844), 11 GL A Fm. 156, H. Is 
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be criminal if done by two or more in combination. Bat there 
u no conspiracy unless either the object of the combination is 
unlawful in the sense of being contrary to or forbidden by law, or 
illegal methods are resorted to in cairymg it ont(/). 

A conspiracy to commit a crime is criminal, whether the crime 
is or is not committed (g), and whether the crime is punishable on 
indictment or on summary conviction ( h ) 

A person may be guilty of conspiracy with others to commit a 
crime, although he himself could not be found guilty of the crime 
which he has conspiied to commit (i) 

543 A conspiracy to prevent, obstruct, pervert, or defeat the 
course of public justice is criminal (k). So is a conspuacy to raise 
discontent and disaffection among the subjects of the King , or to 
stir up jealousies, hatred, and ill-will between diffeient classes of 
the King’s subjects , or to promote amongst the King’s subjects in 
one pait of the United Kingdom feelings of ill-will and hostility 


( / ) Mogul Steamship Co v McGregor, Gow A Co , [1892] A 0 25, per 
Loid Waison, at p 41 

(</) See R v O'Donnell (1848), 7 State Tr (w s ) 638 f R v Deasy (1883), 15 
Cox, 0 0 334 (conspiracy to commit treason), R v O'Connell (1844), 6 
State Tr (n s ) 2 (conspiracy to make seditious speeches and issue seditious 
publications) , R v Holberry (1840), 4 State Tr (n 8) 1317 (conspiracy to 
create a breach of the peace) , R v Cooper (1843), 4 State Tr (w s ) 1249 (con 
spiraoy to causo note), R v Fotbts (1823), 2 State Tr (n 8 ) 939 (conspiracy 
to assomble riotously) , R v Serjeant (1826), By & M 352 (conspiracy to pro- 
cuie the swearing of a false oath) , R v O'Connell (1831), 2 State Tr for a) 
t>29 (conspiracy to hold a meeting piohibited by a proclamation made under an 
Act of Paihament), R v Wakefield (1827), 2 Low C 0 1 (conspiracy to 
abduct a female) , R v Grey (Lord) (1682), 9 State Tr 127, JR v Ouguid (1906), 
75 L J (kb) 470, 0 0 B (conspiracy to remove a gul under age from the 
(ustody of a person who has lawful charge of her), and see Wade v Broughton 
(1814), 3 Ves A B 172, R v Whitchurch (1890), 24 Q B D 420, 0 0 B 
(conspiracy to administer diugs to a woman with intent to procure abortion) 
A conspiracy to commit treason may be charged as a substantive offence, or 
may be laid as an overt act ( R v O'Donnell (1848), 7 State Tr (n 8 ) 638 , 
Muhuhy y R (1868), L R 3 H L 306, R v Davxtt (1870), 11 Ooz, O 0 676) 
Some conspiracies have been made express statutory offences, eg , n conspiracy 
to commit murder is a statutory misdemeanour (Offences against the Person 
Act, 1861 (24 & 25 Yiot c 100), s. 4 , see p. 595, pod), a conspiracy to causo 
an explosion of a nature likely to endanger life is a statutory felony (Explosive 
Substances Act, 1883 (46 Yict c 3), a 3) As to a conspiracy to pervert and 
obstruct the due course of justice, see p 500, post 

(A) R v Fvllman (1809), 2 Gamp 229, R v Whitchurch (1890), 24 Q.B D 
420, COR. 

(t) T&us, a woman who, behoving he: self to be but not actually being with 
child, conspires with others to administer ill ugs to herself or to use instruments 
on herself with intent to procure abortion, may be convicted of a conspiracy to 
procure abortion, although the woman by herself could not be guilty of pro- 
curing aboition, as she was not with child and did not come within the Offences 
again* the Person Aot, 1881 (24 A 26 Yict c 100), b 68 (B r Whitchurch 
(1890X £4 Q B D 420, C dfi.) So, although the mother of a child may not 
be prosecuted under the Offences against the Person Act, 1661 (24 ft 25 Viet 
c 100k 1 6 b, for taking her child out of the possession of a person having the 
lawful charge of the child, yet she may be indioted for conspiracy with someone 
else to take the child out of the possession of such person (E. v Bwyutd (1906), 75 
L. J (X B.) 470, C C B , R v ' Oroseman , Ex parte Chetun/nd (1908), 98 L T 760 , 
see also M v (IS27), 2 Lew C O.l , A v JToAw(1864), 4 F &F 68). 

(6) See p. 500, post * 
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towards the King’s subjects in another part of the United Kingdom ; **»• 8, 

or to diminish the confidence of the Kmg’B subjects of any part of Degrees Of 
his dominions in the general administration of the lair m that Criminal 
part , or to bnng into hatred and disrespect the ti lbunals established L iabili ty, 
m any part of the King’s dominions for the administration of 
justice (0 • 

648. The gist of the offence of criminal conspiracy may consist in Te de aa 
the agreement to do an act contrary to public moralB or decency, topSwIo*** 
although such act may not of itself be criminal if done by only one monisato. 
person (m) 

A conspiracy to cheat and defraud is criminal, even though the To ahaat 
act which it is agreed to do is not cuminal if done by one peison (n) 

A combination to injure a person without just cause or excuse is a To injua 
criminal conspiracy (o) 


(J) O' Connelly R (1844), 11 01 & Fin 155, II L ,per Tinbajl, 0 J , at p 284 
See 22. v Vincent (1889), 9 0 & P 91 In Vcrtue v Clive ( Lord) (1769), 4 Purr 
2472, it was held that a conspiracy among the officers m the army of the Bast India 
Company to resign their commissions together was criminal It is criminal for 
two or more persons to combine to obtain monev as a ie\tuid for procuring 
from the Government the appointment of a person to a post in the public 
service (72 v Polhnan (1809), 2 Camp 229) But an mdi< tment will not lie 
against members of either House of Parliament for a conspiracy to make false 
statements m the House of which they are members , such statements are on 
the same footing as speeches delivered in Parliament by members, which cannot 
be the foundation of any legal proceedings out of Parliament (Ex ?>ai to Waeon 
(1869), L E 4ft.fi 578) 

(m) E q , to conspire to prevent the bimal of a body (72 v Vaunt/ (1764), 4 
Wentworth's Pleadings, 219, cited m if v Lynn (1788), 2 Torm Bep 784 j, 
to bnng about a marnage by the use of violence, threats, contnv&nce or 
some sinister means (R v Seward (1884), 1 Ad & El 706) , to procure 
a woman to become a prostitute ( R v Howell (1864), 4 F & P 160), to 
procure a woman to have illicit connection with a man (R v Delaval (1768), 
8 Burr 1434, R v Grey {lord) (1682), 9 State Tr 127, 22 v Meats (1851), 
2 Den 79) As to the last two kinds of conspiracy see now Oiirnmal Law 
Amendment Act, 1886 (48 & 49 Viet c 69) ss 2, 3 

(») R y Warburton (1870),L B 10 0 E.274,atp 276, R v A*pmall(\m), 
2 0. B D 48, C A , at p 69 As to conspiracy to defraud, see p 708, post 

(o) R y Parnell (1881), 14 0ox,0 O 508, at p 518 See Quinn v Leathern, [1901] 
A 0 495, at p 510 , Sweeney v Code , [19071 A s O ,per Lord LoREnuwr, L 0 , at 
p 222 A combination by persons engaged in trade to protect and extend then 
trade and increase their profits is not a conspiracy, if no unlawful means are 
employed, although it may result in injury toother persons {Mogul Steamship (Jo 
v McGregor , Oow & Go , [1892] A O 25) But a combination by two or more 
persons without justification or excuse to injure a man in his troae by inducing 
his customers or servants to break their contracts with him or not to deal with him 
or oontmue m his employment, or a combination of two or more persons without 
justification to injure a workman by inducing employers not to employ him or 
not to continue to employ him, is a conspiracy ana is punishable ( Quinn v 
Leathern, [1901] A 0 495, (hblany National Amalgamated Labourers* Union of 
Great Britain and Ireland , [1908] 2KB 600, 0 A , Read y Friendly Society of 
Operative Stonemasons, [1902] 2KB 782, C A , South Wales Miners* Federation 
y Glamorgan Good Co ,11905] A. C 289) As to the meaning of just “ cause and 
excuse,” and as to the difference between a legitimate combination which injures 
another and a criminal combination to injure another, see Mogul Steamship Co r. 
McGregor , Gow dt Go (1889), 23 0, B D 598, 0 A , per BowkbTs L J , at p, 616 
As to trade com binatio ns many of the cases before the Conspiracy and Protection 
of Property Act, 1876 (38 & 39 Viot c 86), are no longer authorities (Gibson v. 
Lawson , [1891] 2 Q, B 645, per Lord Oaumnnix, O J , at p. 660, and see, too. 
Trade Disputes Act. 1906 (6 Edw 7 V e. 47), ss 1, 2, it) A malicious 
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544 Husband and wife cannot alone oozqmit the crime ol 
conspiracy, as they are deemed but one person in law, but they 
may commit the crime of conspiring with others (p). 

545. As the crime of conspiracy involves the agreement of two 
persons, if two persons are tried together for conspiring with one 
another, and there is no charge of conspiring with anyone else, they 
must be both acquitted or both convicted (g). 

Sub-Sect, 0 — Mispruum, 

546 If a pei son knows of a treason or felony that is being 
planned or committed, or has been committed, and without consent- 
ing to it conceals his knowledge and converts it mto a source of 
emolument to himself, lie is guilty of misprision of treason or of 
felony, as the case may be (r) 


combination against a trader to nun him m bis trade is indictable (A v 
Sterling (1004), 1 Lev 125 , R v tops (1719), 1 Stia 144, A. v Ecdes (1783), 

1 Leach, 274, but see Majid Steamship Co . v. McGregor , Gow A Co (1889), 
23 CL B. 1) 598, 0 A , per Fry, L A , at p 632 , and as to conspiracies 
affecting trade, see p 662, poet) A combination to hiss an actor or to 
damn a play is indictable ( Anon (1768), 1 Bussell on Crimes, 6th ed , 
496, Clifford v Brandon (1810), 2 Camp 358, per Mausheu), CJ, at 
pp 369 and 372 , Gregory v. Bnmswidc (Duke) (1844), 6 Man & G 206, 
21 7, 953, 961 , 6 Wentworths Pleadings 443) It is criminal to conspire to 
charge a man falsely with being the father of a bastard child (R v Beat (1706; 

2 La Bajm 1107, R v Kmbetty (1662), 1 Le\ 62, S C sub now, A, v 
Timber ley (1663), 1 Keb 2o4 , R v Armstrong (1677), 1 Vent 304), or to uguro 
a man by bringing any false charge against him, whether such charge is of a 
criminal offence or not (A v Rispcd (1762), 3 Burr 1320, R v Spragg (1760), 
2 Burr 993) , but it is lawful to form associations to prosecute felons ana even 
to put laws in force against political offenders (A v Murray (1823), Matthews, 
Digest of Criminal Law, per Abbott, 0 J , at p 90) It is cnmmal to conspire 
to piefer on indictment for the purpose of extorting money, whether the charge 
be true or ialse (A -Q \ Blood (1680), T Baym 417 , A v Atnncrdey (1719), 
1 Stra 193, R v Hollmgherry (1823), 4 13 & C 329 , A v. Jacobs (1845), 
1 Cox, 0 C 173) The falsity of the charge is only material as showing the 
bona or malafides of the prosecution (Pippet v Beam (1822), 5 B, & Aid 634) 
It is criminal to conspire, with intent to injure a minor and defraud him of his 
property, to bring about a marriage between bun and a common prostitute by 
means of a false oath and false pretences (JR v Sergeant (1826), By & M 352) 
It is a criminal conspiracy for a man and woman to marry m the name of another 
person for the purpose of raising a specious title to the estate of the person whose 
name is assumed (JR. v Robinson (1746), 1 Leach, 37) Semblt , a combination to 
insult and annoy a person is indictable (Bee Mogul Steamship Co v McGregor , 
Gow A Co , [18021 A C 25, per Lord Halbbtjby, L 0 , at p 38) Accor ding to a 
dictum of Jjord Ellenborough, an indictment will not he for a con spiracy to 
deprive a man of an office in a trading company which is illegal because not 
incorporated as the law requires (see A. v Stratton (1809) 1 Camp 549, n ) 

(pi See 1 Hawk. P 0 , c 72, s 8 , R v WhtUhouse (1852), 6 Cox, O O 38 
Sot husband and wife may be tried for a conspiracy entered onto by them before 
ntainsge [R v Robinson, supra) 

Jf) * ? Manning (1883), 12 Q, B D 241 , R v. Plummer, [19021 2 TL B 
839 ; Mi seo A v Thompson (1851), 16 Q. B 832 One person may singly be 
oonvmted of conspiring with another person who has not been tried (A y 
FinnertiW (1710), 1 Stra 193, A v Nichols (1742), 13 Bast 412, n , A y . Cooke 
(1826), 0 % & 0 588, A v. Kenrusk (1843), 6 Q. B 49, A. v Aheamt (1802), 

2 I O L. &. 381, Call, i^jy. Duguid (1906), 76 L J (K. b) 470, C 0* B.J 
The other conspirator may be tried afterwards, but if he is acquitted, the first 
conviction cannot stand (A v Cooks supht , A ▼. Plummer, supra) 

(r) As to misprision of treason, see title CoHsrrnmoNAL Law, VoL VL, 



Past H— Owe \ntiL Ob mwii JtnaflDioTKnr. 


Part II.— Original Criminal Jurisdiction^). 

Sect. 1. — Courts of Ordinary Criminal Jurisdiction. 

MU. The oonrte which exercise original criminal jurisdiction, 
and which administer the ordinary criminal law m England, are the 
following — (1) The High Court of Parliament , (2) the King's 
Bench Division of the High Court of Justice, (8) the Courts of 
Assize and of Oyer and Terminer and General Gaol Delivery; 
(4) the Central Criminal Court , (5) the Courts of Quarter Sessions 
of the Peace , (6) the Courts of Justices of the Peace sitting ui petty 
sessions. The first four are superior courts , the remaining two are 
inferior oouits All except the last are courts of record. 

Sub-Sect 1 —High Court of Parliament 

548 . The High Court of Parliament (f) is the supreme court 
m the kingdom, and has power to tiy “ great and enormous 
offenders,” whether loids or commoners, by the process of 
impeachment. 

In impeachment the House of Commons, acting as the most 
Bolemn grand inquest of the kingdom, presents the offender for 
trial by the House of Lords, who sit as judges under the presidency 
of the Lord High Steward, if a peer is impeached, or of the Lord 
Chancellor or Speaker of the House of Lords, if a commoner is 
impeached (u) 

The trial is conducted by managers appointed by the House of 
Commons, who draw up articles of impeachment, the trial is 
governed by the geneial principles of the criminal law, but matters of 
procedure are determined by the law of Parliament (i?). 


p 353, and R v Thtstlewood (1820), 33 State Tr 681, per Abbott, C J , at p 690 , 
Trials of the Regicides (1660), 5 State Tr 947, at p 985 , R v Tonge (1662), 
6 State Tr 226, n , B v Walcot (1685), 9 State Tr 519, at p 555 , and stati 1 ft 2 
Ph. & M. c 10) As to misprision of felony, see Proceedings under a Special 
Commission for the County of York (1813), 31 State Tr , the charge of Thompson, 
B , at p* 969 , Williams v Bayley (186b), L E. 1 E L. 200, per Lord 
WeSTBUry, at p 220, where it is said that the words “misprision of 
felony ” have now “ somewhat passed into desuetude ” There is no modem 
instance of any prosecution either for misprision of treason or for misprision of 
felony, seep 603, post f as to infants, see note (<?), p 240, ante. 

(•) For Court of Criminal Appeal, see p 432, post, and title Courts, p 91, 
ante 

It) See title Courts, p 20, ante. 

in) Anson, Law and Custom of the Constitution, 4th ed., 1 , 364. See also 
tiue Courts, p 19, ante 

(v) See 4 BL Com 266 Beport made on the 30th Apnl, 1794, from the 
Committee of the House of Commons appointed to inspect the Lords’ Journals 
relative to their proceedings on the trial of Warren Hastings (Works of iidmund 
Burke, ed. 1826 (Bivmgton), Vol XIV , 289, 294, 304, 355) Acts of attainder 
and of pains and penalties, although involving sentence and punishment, are 
legislative in form the parties concerned, however, ore admitted to defend 
themselves by counsel and witnesses before both Houses (Enskine May, Parlia- 
mentary Practice* 11th ed , 670). Such Acts art new laws* and not an execution 
^ of those already m being (4 B1 Com 266). 
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The House of Lords has also original junsdiction to try peers 
indicted foi treason or felony (tv). 

Sub-Sect 2 — High Court of Justice — King's Bench Division 

549 The King’s Bench Division of the High Coart of Justice (o) 

on its Crown side has cognisance of all criminal causes from treason 
down to the most trivial misdeipeanour or breach of the peace (b) 
It is a permanent court of oyer'nnd terminer, and is the principal 
court of criminal jurisdiction (c) Ain addition to an original juris- 
diction to try indictments found b^he grand jury of the counties 
of London and Middlesex (d) it has jurisdiction to try indictments 
removed into it by writ of certiorari, to tr^MQformations for certain 
misdemeanours, hied ex officio by the Attorney ’General or by the 
Master of the Crown Office on the suggestion* _°f a private 
individual (e) . 

The King’s Bench Division of the High Court of Justice is the 
only court before which a corporation can bo tiled on indictment, 
as only m that court can a corpoialion ple.id by attorney) * an< * this 
is the only way in which a coipoiation tan plead at all (fft* 

c 

Sub-Seot 3 — Courts of Assize, Oyer and Terminer, and Gaol Dell 

550 The courts of assize and of oyer and teimmei and 

gaol delivery aie courts which aie held at regular intervals ui^er 
royal commissions m eveiy county or assize district of Englair?^ 
except Middlesex, the City of London, and other counties and pait 8 
of counties within the district of the Central Criminal Court (g) \ 
Separate commissions are made out foi each county and for each " 
county of a city and assize district on each circuit 

The commission of oyer and terminer gives the persons named in 


(«») Seop 270, post 

(a) See title Counts, p 55, ante 

(5) 4 HI Com 262 , Judicature Act, 1873 (36 A 37 Viet c 66), s. $4 
(c) It has a speciul and peculiar jurisdiction over treasons committed abroad 
(see R v Lynch (1903), Official Report), and over criminal and fraudulent acts 
committed by persons in public employment abroad in the exercise of their 
employment, and over the offence of wilfully neglecting or delaying to deliver or 
transmit writs for the election of members of Parliament (Parliamentary Writs 
Aot, 1813 (5J Geo 9, c 89), s 6) See also R. v Eyre (1868), LB3QB 
487 


(d) See R. y Castro (1874), L R. 9 Q B 350 It is not necessary to summon 
a grand jury, unless the Master of the Grown Office has before the fourth day 
of the sittings received notice of some business intended to be brought before 
them (Middlesex Grand Junes Act, 1872 (35 A 36 Yict. o 52, and eee Local 
Government Aot, 1888 (51 & 52 Viet c. 41), s. 89 (3) , R. 8 C„ Jan 15, 1903) 

! *) Beep 329, port i 

/) See R. v Birmingham and Gloucester Rail Co (1840), 9 O A P 469 IL 
an mcMment is found elsewhere against a corporation, the proper course is trf 
remove the indictment by certtoron (ibid) See also title GobfobaTiovs? 
Vo! VH2.»p 892 „ I 

(,) For * list of the (gamuts, see title Baxustibs, Vol II, - ** H| 
Assizes us held at certain towns on the Northern and North-! 
eneoits four times a year , on the other anoints three tunes & year As 
tbs detfs tor holding them, aw Order in Conned of 19th March, 1908, W. rf '' 
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the commission authority to hour and determine afi treasons, a*».L 
felonies and misdemeanours committed ■within the county, city, or Gonrtt tt 
district named in the oommisaion , the commission of gaol delivery Oidinaif 
empowers the commissioners to try and deliver every prisoner who ®jj*jj*j** 
is in the gaol awaiting tual, or has been committed to the gaol, 
when they arrive at the circuit town ( h ). 

The commission of assize relates partly to civil and partly to 
criminal matteis, and enables the persons theiem named to exercise 
any civil and criminal jurisdiction oapableof being exeicised by the 
Bigh Court of Justice (t). 

The King may grant special commissions of oyer nnd terminer 
and gaol delivery to particular plaoes, or for the trial of particular 
persons. 

651. For London and the adjacent district a special court of oyer antral 
and terminer and gaol delivery ib provided in the Central Criminal 
Coart (*). Court • 


Sub-8zot 4. — Courts of Quarter Sessions. 

562 The courts of quarter sessions of the peace are infovior 
courts of record In counties they are composed of justices, who sit onl ‘ 
together under the commission of the peace issued for the county 
to try certain indictable offences (Q. In boroughB which have a 
sepaiate court of quarter sessions, and which come under the 
Municipal Corporations Act, 1882 (to), the oouit is held by the 
recorder, and he is the sole judge ( n ) 


4tb April, 1908, p 91 Bee also Older m Council of 28th June, 1909 ( London 
Gazette , July 2, 1909), and p. 72, ante 
(A) 4 B1 Com 267 But see now the Assizes Beliof Aot, 1889 (52 & 53 VkI 
c 12), b 1 A court of oyer and terminer or general gaol delivery is not now 
required to deliver from gaol a person who has bet * committed for trial at 
quarter sessions, unless the High Court of Justice so directs, or unless the 
person is not tried at the next court of quarter sessions after his committal 
it W , 8 1, 3) Under the commissions of oyer and terminer and gaol 

delivery the commissioners can proceed not only upon indictments found at the 
same assizes, but also upon indictments found at previous ussims and upon 
indictments found at quarter sessions which have been removed 1o Ihe asw/es, 
either because they are not triable at quarter sessions, ox because the court 
of quarter sessions has made & special order for their removal Bee p 268 (note), 
poet 

(if See also Judicature Act, 1873 (36 & 37 Viet c 60), s 16 (11), s 29, 
snaking assize courts a branch of the High Court A commissioner of assi7o 
appointed in pursuance of s 20 of the Act, when engaged m the exercise of 
any jurisdiction assigned to him m pursuance of the Act, is to be deemed to )>o 
a court of the High Court of Justice (see R v Dudley (1884), 14 Q BP 27 >, 

560 , R v Parke , [1903] 2 KB* 432, per Wills, J , at p 436) Bee ftlno 

title Courts, p 72, ante 

(A) As to the Central Criminal Court, see title Courts, p 87, ante 
(Z) For Courts of Quarter Sessions, see titles Courts, p 82, ante, \Ta<js- 
tbates. For the present form of the commission of tho peace m co unties, see 
Statutory Buies and Orders Bevised, Tol II , Clerk of the Crown in < Utk«it* 
p- 10 See Keen ▼. R (1847), 10 Q. B 028 In quarter sessions m counties 
two justices at the least must be present to form a court. 

(m) 45 & 46 Viet *c. 50, s 162 . . 

(a) Ibid , s> 166 The City of London does not come under the Municipal 

t Corporations Aot, 1882 (45 6 46 Viet, o. 50) (see s 6 of that Act and 

lib— «. y 
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Bub-Sect 6—Juskces of the Peace. 

553. The courts of justices of the peace sitting in petty sessions 
aio inferior courts composed of justices sitting either as a court 
of summary jurisdiction or to hold a preliminary inquiry when 
a person m charged with an indictable offence When so sitting 
justices act without the intervention of a jury (o). 


the Municipal Corporations Act, 1835 (5 & 6 Will 4, c 76), s 1 and 
Bfhods A and B) It has a court of quarter sewioos of the peace, the judges 
of which aie the Lord Major, Recorder, and aldermen (see Charter of Charles I 
of 1638, Charter of Geoige II , 1741, Historical Chatters etc of the City of 
London, pp 170 and 290) , but their powor to try indictments in felonies and 
misdemeanours of a senous nature was taken awav by s 17 of the Central 
Cninm&l Court Act, 1834 (4 £ 5 Will 4, c 36) Indictments may still bo 
preferred and found at these sessions (see b 19) The court chiefly sits now 
to hour appeals (see Pulling, Laws and Customs of the City of London, p 217, 
and see Local Government Act, 1888 (31 & 52 Yict c 41), ■ 40(3), s 41, 
s 42 (13), s 100, definition of "quarter sessions'’) 

Tho courts of quarter sessions have authority over all common law offences 
against the peace which are not expressly witndiawn from them (see Quarter 
Bosmons Act, 1842 (5 & 0 Viet c 38), s 1), and, it seems over all offences 
against any statute made concerning the peace (72 v Alaop (1691), 4 Mod Rep 
49 ptr Holt, 0 J , at p 61) Jt seems a matter of some doubt to what extent 
thoy ha\o jurisdiction ovor offences newly cie&tod by statute which do not affect 
the poiiLOj and which do not oxpiessly or by implication give them or deprive 
them of junsdiotion (see 4 B1 Com 268, 72 v liugga (1694) 4 Mod Rop 379, 
R v Smith (1705), 2 Ld Raym 1141, R v Tumnqtm (1711), 1 Salk 406, 
Com Dig Justices of Peace, B, 3, R v Cock (1815), 4 M & S 71) If an 
indiotmont is found at quarter sessions foi a crime which the court has no 
-jurisdiction to try, the piopei onuise is to transmit it to tho assizes for tnal 
theio (seo Absj/os Relief Act, 1889 (52 A 53 Yict c 12), s 5 , Central Criminal 
Court Act, 18J4 (4 & 5 Will 4, i 36), s 19) , an indictment that is so trans- 
mitted must ho tiled at the assizes (tt v Wether til (1319), Russ & Ry 381), and 
no order can be made, oi is nooded, to require the clerk of the peace of the 
oounty, whole tho indictment is found, to return it to the clerk of assize (12 v 
IVtldman (1872), 12 Cox, C 0 354) 

It was neid before the Judicature Act, 1873 (36 A 37 Yict c 66), that 
tho authontyof quarter sessions, whether for a county or a borough, is not 
in law determined or suspended by the coming of the judges into the county 
under their commissions of asause, oyer and terminer, and general gaol delivery, 
but that it would be inconsistent and improper that courts of quarter sessions 
should be held concurrently with the assizes for the same oounty (Smtth v 22. 
(1849), 13 Q. B 738) , see 9 0 A P. 790). But queer* whether the effect of 
b 29 of that Act is not to alter the law, so that the authority of quarter 
sessions would be now determined or suspended [Smtth v 22 , supra, at p 741) , 
but as to quarter sessions in the district of the Central Criminal Court, see 
the Central Criminal Court Act, 1834 (4 & 5 Will 4, c 36), s 21 

(©) Seq also titles OoTOTfl, p 74, ante , Magistrates The powers of 
justices are defined by the Indictable Offences Act, 1848 (11 A 12 Yict o. 42), 
end the Summaiy Jurisdiction Acts (11 & 12 Yict c. 43 , 20 ft 21 Yict a 43, 
9$ A 27 Viot o 77 , 42 & 43 Yict c 49 , 47 & 48 Yict o 43 , 62 & 63 Vwt 
* 23), see title Magistrates Even indictable offences can in some cases 
be summarily dealt with by justices If a child (tea person who in the opinion 
of the court before whom he is brought is under the age of fourteen) is 
charged before a court of summary jurisdiction with an indictable offence other 
than homicide, the court may deal with it summarily, if it thinks it expedient 
and if the parent or guardian of the child when informed by the court of the 
nght to have the child tiled by a jury does not object (Summary Jurisdiction 
Act, 1879 (42 & 43 Yict c 49), sa 10, 49, Ghildrsn Act, 1908 (8 Edw. 7, 
a 67), s. 128)* There are similar powers to deal summarily with a 14 young 
person 9 ' ffca. e person who in the opinion of the court before whom he is 
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Sue*. 2. — €<mrt$ of Special Criminal Jurisdiction* 

Sub-Sect* 1 — Coroners* Courts 

554. The coroner’s court is a common law court of record, 
the function of which in criminal matters is to inquire into the 
cause of the death of any person whose dead body is lying within 
the coroner’s jurisdiction, if there is reasonable cause to suspect 
that such person has died a violent or an unnatural death or a 
sudden death the cause of which is unknown, oi has died m prison, 
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brought is of the age of fourteen and under the age of sixteen) charged with 
an indictable oftence other than homicide, if the young person consents to be 
summarily dealt with (i bid , m 11, 49 , Summary Jurisdiction Act, 1899 (02 & 68 
Yict c 22), s 2 , Childien Act, 1908 (8 Edw 7, c 67), s 128) An adult (i 
a person who in the opinion of the oourt is sixteen years old or more) who is 
charged with certain indictable offenoea may be dealt with summarily, if he 
pleads guilty’ , if he does not plead guilty but consents to bo dealt with 
summarily, he may he dealt with summarily, if the value of the pioporty taken 
or obtained or the damage done does not exceed 40* The indictable offences 
in question are simple larceny or an offence punishable as simple larceny , 
larceny from the poison, larceny by a clerk or servant, embezzlement , 
receiving stolon goods , aiding abottuig etc the commission of simple lure ony 
etc , attempting to commit simple laiceny etc , obtaining or attempting to 
obtain a chattel etc by false pretences , unlawfully and maliciously setting 
hr© to a wood (Summaiy Jurisdiction Act, 1879 (42 & 48 VicU c. 49b ss 12, 1 1, 
and Schedule, and Summary Juusdictinn Act, 1899 (62 A 61 Viot c 22), 
Schedule) A court of summaiy junmhction, with the consent of an adult, 
may deal summarily with an indecent assault upon a person who m the opinion 
of the court is under the age of sixteen years (Children Act, 1908 (8 Edw 7, 
o. 67), 8 128 and Sohod II A court of summary jurisdiction, with the 
consent of the accused, may deal summarily with a charge against a proprietor, 
publisher, editor, or any person i capon Bible for the publication of a newspaper, 
for a libel published m the newspaper, if the court is of opinion that, though 
the person charged is shown to have been guilty, tho libel was of a trivial 
character and that the offence may bo adequately punished by a fine not 
exceeding £ 50 (Newspapei Libel and Registration A< t , 1881 (U A 45 Yict 
C 60), s 6) Offences mentioned in the First 'Schedule o the lnebuatcs Act, 
1898 (61 A 62 Viet c 60), may also, with tho consent ot the accused, be dealt 
with summarily (a 2 (2) ) An adult who is charged before a court of summary 
jurisdiction with an indictable offenco with which the couit could (leal 
summarily, if the adult pleaded guilty or consented, but who 1ms been previously 
convicted, and is in consequence liable to punishment by penal servitude for the 
offence with which he is charged, cannot he summarily dealt with (Summary 
Jurisdiction Act, 1879 (42 A 43 Yict c 49), * 14) Ah regards all indictable 
offences with which justices cannot deal summarily, they hear the witnosH^K, 
take their depositions in writing, and, if they decide to commit for trial 
bind the prosecutor and witnesses to attend at the oourt before which the 
prisoner is to be tried. In cases which mav be tned either at quarter sessions 
or at assizes, the justices have thus the power of designating tho court whn h n 
to try the accused (Assizes Relief Act, 1889 (62 A 58 vut c 12), s 1 , and see 
p 326, poet) As regards offences not properly indictable with which 1h“ 
justices may deal summarily, a defendant mav m oases whoio he is linbl« t<> 
imprisonment for a term exceeding three months churn to be tried by a jun * 
if a defendant so claim, he must be indicted (Summary Jurisdiction Act, 1879 
(42 4k 43 Yict. c 49), s 17) There are other cases of offences punishable on 
summary conviction m whioh a defendant may elect to be tned on indn tinent 
(see, tjs , Conspiracy and Protection of Property Act, 1876 (38 & 39 Yict o b(J), s 9, 
Mmdmndise Harks Act, 1887 (50 A 51 Yict. c. 28), s 2 (6) In such a case a 
defendant must be told that he has a right to be tried by a jury, and if ho xs not 
told and is convicted, the conviction is bad (if v Oockshott (1898), 67 h J (o. K ) 
467; it y Beeshy, 11909] 1 K B 849) B v. Fowler (1895) 64 h J (H.o) 9, 
was disapproved of in B v Busby, supra 
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or in sach place and in each circumstances as to require an inquest 
in pursuance of any Act of Parliament (p). 

Slji-Sect, 2 — Special Tribunals 

555 There aie cm tain tribunals which only have jurisdiction 
over particular (lasses of persons A man can only be tiled 
by his peers or equals, and therefore a peer who is indicted for 
treason or felony or misprision of treason or felony can only be tried 
by peers (g). 

If Parliament is sitting, the trial is in the comt of the King m 
Parliament, if it is not sitting, it is befoie the couit of the Lord 
High Steward of Gi eat Britain, wbo is appointed pro hdc t ire only 

Where the trial is before the King in Parliament, a Lord High 
Steward is also appointed, but he is lather a speaker pro tempore 
or chairman of the court than judge (r) 

556 The courts of the chancellors of the Universities of Oxford 
and Cambridge have jurisdiction to try misdemeanours committed 
by resident members of the university and their servants. 

If a prosecution for any Buch misdemeanour is commenced m 
the ordinal y courts, the chancellor of the univeisity may claim 
cognisance of the offence, and if the claim is made in due time and 
form, the case is withdrawn to the jurisdiction of the university 
court (s) 

The ehancellois of the univeisities, acting through then vice- 
chancellors, have also a special powei of anesting and imprisoning 
females suspectod of immorality and found consoiting with under - 
gmduates of the university (/) 


( p) Cot oners Act, 1887 (60 A 61 Viet. c 71), 8 1 
7111 , p 2.19 
TIm 


bee title Coronkbs, Vol 


(y) The prmlege cannot lie waived (3 Oo Inst 30 , Drier e’l {Lord,) Cant 
(15 14), Kol 6C) It extends to peers undei age , Scotch and Insh peers, although 
they have no Beat in the House of Loids , peeresses by birth ana by marriage , 
and the widow of a peer, unless she is subsequently marned to a commoner (1 B1 
Com 262) The pimlege does not extend to Bishops, who, even if they have a seat 
in the House of Lords, are not peers by virtue of their office, but are triable ae 
commoners (Erskino May, Parliamentary Practice, 11th ed., p 669) The indict- 
ment for treason oi felony or misprision of tieaeon or felony must first be found 
in a court of oyer and terminer or general gaol delivery or a court of quarter 
sessions whioh has junsdiotaon over the offence, and must then be removed by 
co fwrart (3 Co Inst 28) 

(») 4 B1 Oom 268 Eor a modem instance of a trial befoie the King in 
Paunnnent, see Russell' e {Lari) Cate, [1901] A C 446 As to both these courts, 
•ee title Courts, pp 19, 26, an u 

(<) See 13 Elm c. 29 Cattle v Lul field (1670), Hard 606, Welles y 
Tratorn (1740), Willos, ‘2H Krndnek i KynatUm (1764), 1 Vm B1 454, 
Biaget v Long (1766), 2 Wils. dlO, It y Agar (1772), 6 Burr 2820, £ v 
J2«Ml«d</e(17SO) l ‘2 Doug (ic B ) 621 , HVitunuv Brtckenden (1809), 11 East, 643, 
JSSrOtsw v Renouard (1810), 12 East, 12 , Thornton v Ford (1812), IS East, 684 , 
Qimutt y W/iittingham (1886), 16 Q. B D 761 As regards Cambridge, tbs 
nght to claim oogmsnuco is Hunted to proceedings in which a member of the 
uiuyensty la a party (Cambridge Award Act, 1866 (19 Viet. e. xvu ), a 18), In 
oases of treason, felom »nd mayhem, if ooguisanoe is claimed, toe offence is 
tried in the court of the Lord High Steward of the university and a jury (see 
4 B1 Oont 276) See further title Courts, pp 149 and 187 ante 

(t) SeeJSmay FtvtRe (1861), 10 C B (x a) 623, Ex part* Datty Hophtu, 
(1891), 61T*. J. (Q B ) 240, Universities Act, 1826 (6 Geo 4, c 97). 
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567. Criminal jumdiction in regard to offences which are 8«orr. #, 

punishable, and offences which are not punishable, by the ordinary Courts » 
coarts u exercised over persons subject to military law by courts- Special 
martial instituted under the Army Act, 1881 («), but Buch persons ^Uudiial 
are not exempt from the jurisdiction of the oidinary oonrts in JRnwtouoa 
cases where both the ordinary courts and the courts-martial have Courtc 
junsdichon (r). martui 


As regards persons subject to naval law, a similai jurisdiction Nival court* 
is exercised by courts constituted under the Naval Discipline Act, 

1866 ( v ) ), but this jurisdiction does not exclude that of the ordinary 
civil courts (a) 

Military and naval courts are not bound by the ordinal y ruminal 
law, except in so far as that law has been incorpoiated in the Acts 
which authorise the establishment of such oouits ( b ). Such courts, 
however, are subject to the controlling authority of the High Court 
of Justice, winch will be exeicibed if they exceed their junsdictiou(c) 

558 The ecclesiastical courts, which exercise a juusdiotion Eeclaatattcal 
of a criminal nature over the clergy and other membeis of the ooart * 
Church of England, do not administer the cmmnal law of the 

realm, but proceed according to tho canon law oi the special 
statutes which give these courts jurisdiction (d) 

Sect 8 — The Limits of Cnmnal Jui luliction 

559 English couits exercise criminal jurisdiction (1) m rospeot rmoniow 
of acts done by all peisons, whethei British subjects oi aliens, ’' l0 ® 
within the temtoiy of England, or on bornd a Bntish Bhip on the { ,jiJlnai 
high seas, or m places where great bhips generally go, or on the open tom-t* 

sea within the territorial waters of the King’s dominions, (2) in * xer °j ™ . 
lespect of acts done by British subjects on land abroad, or on any i ur “ dlctlon ' 
ship on the high seas which is not Bntish 

Jurisdiction m respect of acts committed m l 1 ngland is the juris- 
diction of the common law Jurisdiction m lespect of acts committed 
on board a Bntish ship on the high seas is the Adnmalty ju Media- 
tion Jurisdiction in respect of acts committed elsewhere is 
denved from statute (e). 

(«) 44 ft 45 Viet c. 63, as 69, 70 

tv) Ibtd , a 162 , and see title Courts, p 108, ante* 

! w) 29 A 30 Viet o 109, as 56, 58 

a) Naval Discipline Aot, 1866 (29 & 30 Yict c* 109), a 101* 

b) See title OoTOT*,p. 97, ante 

c) See Grant v Goulaf 1792), 2 Hy B1 69, at p 100 As to liability in rospeot 
of acts done n^der martial law, see Mt parte Marais, [19021 A C 109, F C , charge 
of Cogkbubn, O J , to the grand jury m R v Nikon (1867), ed by F Oockburu , 
charge of Blacduw, J , to the grand jury in R y Byre (1868), reported by 
W* F. Fmlason, AS; Phtdipt v Byre (1870), L B 6 Q B. l f Ex Ch , A V. 

Dicey, Introduction to the Study of the Laws of the Constitution, 7th ed , 5i8 

J cQ See title Ecclesiastical Law 

Macloodr A*-Q for New South WaU§ % [1891] A 0 455, P O AH crime i§ 
sL The jurisdiction over the enme belongs to the country where tbe crane 
is committed, and except over Bntish subjects the King and tbe Legislator* 
have no power out of this country (i buL $ par Lord Halsbuby, L <J , efcp 458); 

Sirdar (htrdydL Singh v Rajah of Fartikote, [1894] A* O 670. P 0„ per 
Lord Sblborne, at p* 633 , Baduche Amlin und Soda Fabnk v Boslo Chemical 
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Sub-Sect 1 —Common Law Jurisdiction* 

660 At common law the exercise of criminal jurisdiction is 
limited to dimes committed within the land of England with its 
poits and harbours, bays, gulfs and estuaries, and so much of the 
outer coast as extends to low- water mark(/) The courts of 
common law have always exercised jurisdiction over all persons 
who committed crimes within these limits, whether such persons 
were subjects of the King or resident aliens or mere casual and 
temporary alien visitors^) In respect of acts done outside 
those limits there was no jui lsdiction at common law (h) 


Work*, [1898] A 0 200 The jurisdiction over acts done on a British ship is 
founded* on the fiction that " a ship which hears a nation's dag is to be treated 
as a p irt of the territory of that nation " (12 v Anderson (1868), L R 1 
C 0 It 301, per Blackburn, J,at p 163, and per Bovill, C J , at p 166, 
Forbfs v Cochrane (1824), 2 li & C 44b, at p 404, and at p 467 , but see B v 
Lesley (1860), Bell, 0 0 220, per Erle, 0 J , at p 23.3, "although an English 
ship in some respects curries with her the laws of her country m the tern 
tonal waters of a foreign state, yet in other respects she is subject to the 
laws of that state aB to acts done to the subjects thereof ” The jurisdiction 
over British subjects in lespect oi atts committed abioad is purely statutory , 
and is based on the allegiance of the subject to the Sovereign, and on the power 
ot the Sovereign, bv nuson of this allegiance, to pass laws foi the regulation of 
the conduct or subjects wheiever tlioy are See Sussex Peerage Case (1844) 11 
Cl & Fin 85, II lx, pn Tlndai , 0 J , at p 146 Apart from statute the general 
principle of criminal jurisprudence is that the quality of an act depends on the 
law of the place where it is douo (A -G for the Colony of Hong Kong v Kwok - 
a-Smy (1873), L K 5 P C 179, per Mellish, L J , at p 199) 

(/) it v Keyn (1876), 2 Ex 1) 6o, C C R,atp 162 England includes 
Wales (stat 27 lion 8, o 26), but does not include Scotland, Ii eland, the Isle 
of Man and the Channel Islands See Re Mitchell , Ex parte Cunningham (1884), 
13 Q B D 418 C A 

! q) R v Keyn , supra, at p 160 

h) Ibid , at p 168 For the purposes of criminal jurisdiction, an act may be 
regarded as done within English terntory, although the person who did the 
act may be outside the territory , for instance, a person who, being abroad, pro- 
oines an agent to oommit a crime m England is doomed to commit an act m 
England (& v Bnsac (1803\ 4 East, 164 , Mr Justice Johnson's Case (1805), 29 
State Tr 81, at pp 462, 499) If a person, being outside England, sends to 
England by post or otheiwise with a criminal intent a fraudulent document or 
a libellous or obsoene publication, ho commits an act m England for whioh ho 
is amenable to English jurisdiction (R v Munton (1793), 1 Esp 62 , S* v 
Ohphant, [1905] 2KB 67, COB, K v Burdeti (1820), 4 B & Aid 95 , R v. 
I)e Mamy , [1907] 1 K B 388, COE) Such a person, even though a foreigner, 
can be tried if he comes to England (R v Dt Mamy, supra , R v Ohphant , 
[1905] % K B 67, C 0 R ) If a person, being outside English territory, were 
intentionally to fire at and kill a person in English territory m such a manner 
that the act amounts to murder, the person who fired oould be tried for murder 
m England (R v Coombes (178o), 1 Leach, 388 , and see JR v Rogers (1877), 3 
CLB-P 28,0 C R , per Field, J,, at p 34), Offences against the Person Act, 
1861 (24 & 25 Yict a. 100), s 10 (but see Badtschs Amlin und Soda Fabnle 
v. Bogle Chemical Works, [1898] A* 0 200, at p 204) Queers, whether the 
same rule would apply to manslaughter by negligence (see R v. Keyn (1876), 
2 Ex. D C O R., at p 234). A person who makes a false representation 
outside England, and bj means of such representation obtains goods in England, 
maybe tried in Skgland for the enme of obtaining goods by false prateo oes 
(R v EUw, [1899] 1Q.B 230, U OR.) If the fate representation is made 
ty a letter written and posted in England, but sent to an address abroad, and 
money is by means of subh a letter sent from abroad to and received in Ea§3aad, 
a onme is odtnnutted which is trmblam England (R. j. Holmes (1883), 12QTB.D. 
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Stjb-Sktt 2 . — Admiralty Jurisdiction. 

661. All acts done on a British ship, either on the high seas or 
in places where great ships go, are subject to the Admiralty juris- 
diction, whether each acts are done by British subjects or by 
foreigners (t) 

An act done on the high seas, but not on an English ship, is not, 
apart from statute, the subject of Admiralty jurisdiction, except 
m the case of piracy jure gentium, which is triable and punishable 
everywhere, no matter where or by whom it is committed (A;). 


23, C C R.), see p 281, post If an act 10 done by a foreigner outside England, 
and neither in English territorial waters nor on a British ship, the foreigner is not 
amenable to English criminal jurisdiction, although some consequence of the act 
may take plaoo in England, eg 9 it a foreigner strikes someone abroad and the 
pei son struck comes to England and dies of the blow, there is no orune wluoh is 
cognisable m England (R v Ijswxs (1857), 1 Dears & B 182, and see R v 
Bepardo (1807), 1 Taunt. 26 , R y Mottos (1836), 7 0 & V 458) 3 10 of the 

Offences against the Person Act, 1861 (24 & 2o Yiot, c 100). has apparently 
no effeot m a case of this kind (see note (q) on p 280, post) But tho case wiU 
be otherwise where the act is a continuous ope, some part of which is deemed to 
be performed m this country (see JR y Dr Monty and other oases cited supra) 
An alien enemy who comes into tho realm m a hostile way caunot be tried for 
treason, for tho essence of that crime is violation of the allegiance which a 
subject or resident or commorant alien owes to the Sovoioign, but whioh an 
alien enemy does not owe {Perkin War beck's Case (1500), 7 Co Bop 6 b) But 
an alien enemy who is a prisoner of war may, it scorns, commit crimes foi which 
he is triable and punishable here (see Mohtrt's Cast (1758), Fost 188, n , and 
the observations of Lord Ellknbokough, 0 J , in It y Johnson (1806), 6 
East, 583, at p 593, and Sauvajot's and A cow's Casts, cited in R y Bepardo, 
supra, at p 32 

(t) See It v Anderson (1868), L R 1C C R 161 , R v KJeijn (1876), 2 
Ex D 63, 0 C R., at p 162 , R v Carr (1882), 10 Q B D 76, 0 0 R , 
R y Allen (1837), 1 Mood C 0 494 , Offences at Sea Act, 1536 (28 Hen 8, 
c. 15) In R y Anderson , supra, it was held that an American citizen 
serving on a British ship was rightly convicted at the Central Criminal 
Court for the manslaughter of another American caisson serving on the 
same ship m the nver Garonne within French territory about ninety miles 
from the sea, but at a place where the tide ebbed and flowed and great ships 
went. And in R v Carr, supra (which was decided at a time when it was no 
offence to receive in England goods that had been stolen abroad , see p 680, 
it was held that a larceny committed on board a British ship while she 
was lying afloat in the nver Maas at Rotterdam, and moored to the quay in a 
pine* where large vessels usually lay, was an act that took place within the 

J urisdiction of tne Admiralty, ana that persons who received the stolen goods in 
England oould be tned at the Central Cumins! Court- A hulk which retains 
the general appointments of a British ship, whioh is registered as a British ship 
and hoists the British ensign, but which is used as a floating warehouse, is 
sufficiently a British ship to be within the Admiralty jurisdiction (R v 
Armstrong (1875), 13 Oox, C O 184) It is not necessary that the ormnnal ait 
should be completed on board the ship, if part of it is done on board (♦ bid ) 
Where a British man-of-war, acting in supposed execution of a treaty which 
enabled a British man-of-war to seize a Brazilian vessel if it had slaves on 
board, captured a Brazilian vessel which did not have slaves on board, it was 
held that the capture, being unlawful, did not make the Brazilian vessel a 
British ship, and that a crime alleged to have been committed on tho Br azi li an 
vessel while it was in the possession of the British man-of-war was not 
cognisable in the En gliah courts (B. ▼. 8erva (1845), 1 Den. 104) 

WX. v Zmm (1876)72 Ex D 63, O 0 E.,atp 188, A -Q for Colony 0 / 
Bong Kong v. Kwok-a-B%ng (1873), L. B. 6 P O. 179 Bee for piracy jwrt 
p* 523, post, 
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562. As regards so much of the coast of England as is between 
high and low water mark, and as regards the estuaries of English 
rivers and land-locked bays inter fauces terra , the common law and 
the Admiralty have concurrent jurisdiction ( l ). 

563 Grimes sub]ect to Admiralty jurisdiction were originally 
tried by the Court of the Admiral, according to the civil law (m), bnt 
the criminal jurisdiction of such court was transferred by the 
Ofiences at Sea Act (ft) to commissioners appointed by the King 

Such commissioners were to try offences committed within the 
Admiralty j m lsdiction in such county as their commissions might 
diiect, and “according to the common course of the laws of the 
icalm used for such offences whon done upon the land within the 
realm ” (o) It is not now the practice to issue these commissions, 
as offences committed withm Admiralty jurisdiction may now be 
tried by the oi dinary superior criminal courts ( p ) 

564 The Central Criminal Court has power to try offences 
committed on the high seas and othei places within the jurisdiction 
of the Admnalty (q), and the justices of assize and other commis- 
sioners holding a court under any of the King’s commissions of 
oyoi and terminei oi general gaol delivery may tiy any person for 
criminal acts done within the Admiralty jurisdiction, if such pei son 
is committed to, or imprisoned m, any gaol in any county or 
fianchiso within the limits of their commissions (?) 

(l) R v Kei/n (1870), 2 Et D 0 3 0 C R , at p 108 , see also stat. (1391) Id 
Run 2, t 3, Jt v hi me (I Si 2), Russ & R\ 243, R v Mannton (1846), 
2 Oux, 0 0 158, C C R , U v Cunningham (1859), BeU, C 0 72 See also 
title Admiralty, Yol I , p 59 

(m) 8oo Offences at Sea Act, 1530 (28 Hen 8, c 15), preamble 

(a) (1536) 28 lien 8, a 15 

(oi Ibid Fox lUBtances of trials under commissions issued under this statute, 
see Dav turn's Case (1696), 13 State Tr 451 Bound' a Cane (1718), 15 State Tr 
1211 , < ’ dhny's Case (1802), 28 State Ti 178 , R v Jii ute (1812), Russ & Ry 
213 The statute simply tronsfeirod the jurisdiction of the Court of the 
Admual to the common law courts to be exercised according to the procedure of 
the common law (R v Keyn, supra , at p 169) The jurisdiction of commissioners 
appointed under this statute was enlarged by stat (1698) 11 Will 3, c 7 , the 
Piracy Act, 1721 (8 Geo 1, o 24) , the Pnacy Act, 1744 (18 Geo 2, c 30) , and the 
Slave Tiado Act, 1824 (5 Geo 4, c 113), which extended the definition of pir&oy 
(see p 526, post) The Offences at Sea Act, 1799 (39 Geo 3, c 37), extended 
the jui lsdiction of the commissioners to every offence committed on the high 
seas, out of the body of a county, which would have been an offence if it had 
been committed upon the land (see R v Bailey (1800), Russ & Ry 1 , R v. 
Amarro (1814), Russ. ft Ry 286 See Slave Trade Act, 1873 (36 ft 37 Viet, 
a 88), s 1 26) 

(p) See note (r), infra 

iff) Central Cnmtnal Court Act, 1836 (4 ft 5 Will 4, c 36), s 22, see i? ▼« 
Wallace (1841), 2 Mood 0 C 200 

(r) Admiralty Offences Act, 1844 (7 & 8 Viet c 2), s 1 The Admiralty 
Offences Act, 1826 (7 Geo 4, c. 38), gave justices of the peace power to take 
exominauoiig concerning offences committed within the Admiralty jurisdiction 
and to cause persons who committed such offences to be apprehended. The 
Admiralty Offences Act, 1841 (7 & 8 Yict c 2), s 3, empowers justices to 
commit such offenders to the prison to which a peison would be committed who 
committed an offence on land within the jurisdiction of the justices (see Indict- 
able Offences Act, 1 848 (11 & 12 Viet. c. 42), s 2). As to the tn&l of persons 
who, vritbifethe jurisdiction of the Admiralty become accessories to a felony, see 
the Accf wattes and Abettors Act, 1861 (24 ft 25 Yict* e. 94), ss. 7, 9 , and see R. v. 
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565. All the indictable offences mentioned in the Larceny Act f sior.4* 
1861 (e), the Malicious Damage Act, 1861 (Of the Forgery Act, 

1861 (tt), the Coinage Offences Act, 1861 (x), and the Offences against Criminti 
the Person Act, 1861 (a), if committed within the Admiralty Jurisdiction* 
jurisdiction, are to be deemed to be offences of the same nature 
and punishable in the same manner as if they had been committed 


Wallace (1841), 2 L.ood 0 0 200 Persons who have committed offences within 
the Admiralty junsdiction may be tried in English colonies or m places 
abroad outside the British dominions, wbeie the King has power of jurisdiction 
(see Offences at Sea Act, 180b (46 Geo 3, o 54) Admiralty Offences (Colonial) 
Act, 1849 (12 A 13 Viet o 9b), s 1, and Foroign Jurisdiction Act, 1890 
(53 A 54 Yict c 37), s 6) All offencos against property or peisons committed 
either ashore or afloat out of the King's dominions by any master, seaman or 
apprentice who, when the offence is committed, is, or witmn three months pre- 
viously has been, employed m any British ship, are punishable and triable as if they 
were offences committed within the Admiralty jurisdiction, Mei clmnt Shipping 
Act, 1894 (57 A 58 Yict o 00), s C87 , and Bee R v Dudlet/ (1884), 14 Q if. I) 
273, at p 281, wluch decided, under the corresponding section of the Merchant 
Shipping Act, 1854 (17 A 18 Viet c 104), that the judge of assizo sitting at Exeter 
had jurisdiction to try seamen formerly beloaging to a British ship which hud 
been wrecked who committed murder in an open boat on tho high seas Any 
court m the King’s dominion s which could try an offence committed on board a 
British ship within the limitB of its ordinary jurisdiction may try a British 
subject charged with committing au offence on boaid any British ship on the 
high seas or in any foreign poit or harbour or on board any foreign ship to 
which he does not belong, oi an alien charged with committing an offence on 
board a British ship on the high seas, if such person is found within tho juris- 
diction of the court (Meichant Shipping Act, 1894 (57 A 58 Yict c 60), s 686, 
see R v Lopez (1858), 1 Dears A B 525, and H v Afcnham (1858), 1 F 
& F 369) The last-mentioned section applies, even although the prisoner 
is a foreigner and has been brought within the junsdiotion of the court 
against his will (A v Lopez, evpra) If a pereon on a British ship m the 

territorial waters of a foroign state, acting under the lawful orders of the 

foreign state, commits an act in lespect of subjects of tho state wbioh would be 
cnimnal but for such orders (e q , if he assaults and afro* such subjects), such 
person cannot be prosecuted in an English criminal ooui l for such an uc t, so 
long os it is covered by the authority of the foroign state , but if such an act is 
continued outside the jurisdiction of tho state (eg , by bringing the subjects of 
the foreign state in confinement to England), then such person can be punished 
m reepeot of so much of the act as is done outside the territory of the foreign 
state (H v. Lesley (1860), Bell, C C 220 , dee Dobree v Napier (1836), 

2 Bing (sr c ) 781) The Merchant Shipping Act, 1894 (57 A 58 Viet c 60), 

& 686, does not apply to a foreigner on a foreign ship committing a negligent 
act which causes a col lisi on with a British ship and the death of a person on 
board the British ship m consequence of such collision , such an act is not •• an 
offence oommitted on board a British ship" (R v Keyn (1876), 2 Ex D 61, 
0 C B.). “Ship” means for the purposes of the Merchant Shipping Act, 
1894 (57 & 58 Viet. c 60), every description of vessel used in navigation not 
propelled by oars (s 742) Ss 686 ana 087 of the Act apply to all British 
ships whether registered or not (ibid , s 72, R v Allen (1866), 10 Cox, (' C 
405. R v. Scberg (1870), LE.1 O OB 264) The fact that a ship cm nos 
the British flag and is registered as a British ship is r>rimd facto evidence that 
It is a British ship, but 3 tbe ship is in fact owned by an unqualified peison, 
eg, a foreigner, it is not a British ship, and the English courts have no 
junsdiotion to try an offence committed by a foreigner on Doard such a nhip (ft 
▼ ftomsen (1865;, Le & Ca 545). 
m 24 A 25 Yict c 96, s 115. 

(t) 24 A 25 Yict c 07, s 72 
(a) 24 A 25 Yict c 98, a 50. 

(x) 24 A 25 Yict o 99, s 36 
(a) 24 A 26 Yict. c 100, s 66 
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upon the land in England, and may be tried in any county in 
England in which the offender is apprehended or is m custody, in 
the Bame manner in all respects as il they had been actually 
committed in that county or place (b) 

566. Acts done on the open sea, within the territorial waters oi 
the King’s dominions, but not on a British ship, are not within 
common law jurisdiction, nor were they foimerly ^ within 
Admiralty jurisdiction (r ) But such acts, although committed on 
board of, or by means of, a foreign ship have been brought by 
statute (d) within Admiralty jurisdiction, and subject to certain 
conditions ( e ) are triable as if they had been committed on a British 
ship 

Sttb-Sfct. 3 — Juiudtction in i expect of Orvmce committed ont of England 

567 Treasons committed by a British subject out of England, 
and oppressions committed out of England by colonial governors, 
are triable m the King's Bench Divisron of the High Court of 
Justice, or befoie such commissioners and in such shire of the realm 
as may be assigned by the King’s commission (/) 

(/;) Soo H v Pul (18t>2), Iio A Ca 231, whioli decided that a person who 
stolo goods on a British ship on the high seas between Madias and Point de 
Gallo was rightly tried undor s 115 of the Larceny Act, 1861 (24 ft 25 Viet 
c 96), m the coui t of qunrtoi sessions in the borough of Southampton, where 
he y&s apprehended 

(<)SoeA v Ktyn (187b), 2 IX D 63,0 0 R , which decided that a foreigner in 
command of a foreign ship, which while passing m the open sea within three 
mill's of tho shoie of England ran into a British ship and killed a passenger 
on boaid the Biituh ship, was not amenable to English cumm&l jurisdiction, 
although the fact* were suoh as to amount to manslaughter m English law 

(d) Territorial Waters Jurisdiction Act, 1878 (41 ft 42 Yict c 73) 

(e) Proceedings under tho Act against a person who is not a British subject 
cannot be instituted in the United Kingdom, except with tho consent of one 
of the principal Secretaries of State, and on his certificate that the institution 
of such proceedings is m his opinion expedient, or in any of the King's 
dominions out of the United Kingdom, except with leave of the governor of 
the part of the dominions in which the pioceedings are to be instituted, and on 
his cei tificate that it is expedient that such proceedings should be instituted 
(Territorial Waters Jurisdiction Act, 1878 (41 ft 42 Viot c 73), s 3) In this 
Act tho woid “ship” has a more extensive meaning than m the Merchant 
Shipping Act, 1891 (57 ft 58 Viot c 60) (see s 742), and mcludos every descrip- 
tion of ship, boat, or other floatuig waft (Territorial Waters Jurisdiction Act, 
1878 (41 & 42 Viet c 73), s 7) By 4 territorial waters ” is meant such 
part of the sea adjacent to the coast of the United Kingdom, or the coast of 
some other part or the King's dominions as is deemed by international law to 
be within the King's territorial sovereignty , for the purpose of any offence 
declared b* the Aot to be within Admiralty jurisdiction, any part of the open 
sea within one marine league of the coast, measured from low water mark, is to 
be deemed to be open sea within the tern tonal waters of the King’s dominions 
(Temtonal Waters Jurisdiction Aot, 1878 (41 ft 42 Viot a 73), s 7) Quaere 
whether any offence is triable under the Temtonal Waters Act, 1878 (41 ft 42 
Viot. o. 78), except an offence committed on a “ship” as defined by that Act. 
As to foreign sea-fishing boats within the exclusive fishery limits of the Bntiah 
Islands, see Sea Fisheries Act, 1883 (46 ft 47 Yict ©. 22), a. IS, and title 
Fisheries. See also Mortensenti Peters (1906), 8 F (Just Gas.) 93 

(/) Stat (1543) 35 Hen 8,0. 2; 3 Co Inst 11, 4 Co Inst 124, (109 6) 
stat 11 WML 3, c 12, and see Judicature Act, 1873 (36 ft 37 Viet e 66), 
s 34 , Local Government Act, 1888 (51 ft 52 Viot e. 41), a 89 (and see the rale 
under that section, Archbold’s Onmmal Pleading etc., 23rd eo., p 196). For 
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568. If any murder or manslaughter is committed on land out ***. s. 
of tiie United Kingdom, whether within the King’s dominions or The Units 
not, and whether the person killed is or is not a subject of the of Crimtoe* 
King, any subject of the King who is accused of committing the JvhjMiiS. 
offence may be tried in any county or place in England or Ireland Msidw eto, 
in which he is apprehended or is in custody in the same manner 
as if the offence had been actually committed in that county or 
place (g) 

569 Any peison who within the realm or in any place belonging Busing 
to the realm wilfully and maliciously Bets on fire auy of the Ring's 

ships of war, arsenals, dockyards etc , may be tried for the offence 
either in any shire or county within the realm or in the plaoe 
where the offence is committed ( k ) 

570 A subject of the King is triable m England, if without the Oflesou 
King’s dominions he unlawfully and maliciously does any act with 

intent to cause by an explosive substance an explosion in the United s^wteMM 
Kingdom of a nature likely to endanger life or cause serious injury Aot, 1888. 
to propei ty, or who conspires to cause such an explosion (t) 

571 A master or any other person belonging to a British ship who Merchant 

wrongfully forces on shore or leaves behind m any place on shore or 8h, PP l *g 
at sea, m or out of the King's dominions, a seaman or nppt entice Ao ' * 


a modern instance of a trial under a tat 15 Hen 8, o 2, in the King’s Bonch 
Division of the Higjh Court of Justice, see R v Lynch , [1903] 1 K B. 444, 
where a British subject was tried at the Royal Courts of Justice, London, tor 
treason committed in South Africa Treasons committed m Scotland are 
triable m Scotland, and not, it seems, m England (Treason Act, 1708 (7 Ann 
c. 21), s 4), unless by virtue of a special statute (see It v Kinloch (1748), 18 
State Tr 395 , R v Hard ie (1820), 1 State Tr (n b) b09, at p 861) Treasons 
committed by a native of Scotland upon the nigh sea or in any place out of 
Great Britain are triable either in Scotland or in such shire, stewai try, or county 
of Great Britain as shall be assigned bj the King’s yn i mission (Treason Aot, 
1708 (7 Ann c 21), s 7) For instances of persons triod n England for treasons 
committed in Ireland, see Matquire's ( Lord) Case (1(>*5), 4 State Tr 653, 
Plunket's Case (1661), 8 State Tr 447 , 3 Co Inst 11 As to oflenoes committed 
out of England by persons m the pubbe service, boo p 289, post 

(y) Offences against the Person Act, 1861 (24 & 25 Viet c 100), s 9 See 
R v Nelson (1807), reported by F Cockburn ,An alien while resident here 
is, it seems, a subject of the King within the meaning of this statute, as far as 
respects his liability for acts done in England, but not for ac ts done abroad ( It v. 
Bernard (1858), 8 State Tr (r s) 887, per Lord Campbell, 0 J , at p 1055 , 
see Offences against the Person Act, 1861 (24 & 25 Viet c 100), s 4) As to 
a conspiracy or a solicitation to murder an alien who is outside the King's 
dominions, see Offences against the Person Act, 1861 (24 & 25 Yict. c 100), 
s 4, which provides for most of the cases which were raised, but not decided, m 
R v Bernard , supra It seems that to oonstitute an offonc e under that section 
some aot must be done in England. An Engbsh subject who conspires abioiul 
with someone in England to commit one of the acts pxohibitod by the sec turn 
might, it seems, be tried in England, if his fellow-conspirator did any o\ ort u< t 
in England m pursuance of the conspiracy (see Greaves, Criminal Law 
Consolidation Acts, 2nd ed ,p 37) A person who has been tried and convicted 
or acquitted by a court of competent jurisdiction in a foreign country cannot in 
respect of the same offence be triod again heio {R v Rocks (1776), 1 Loicb, 184) 
As to the venue in cases of murder and manslaughter, where the injury is 
indicted in F f ngh>pd or Ireland and the death occurs elsewhere, or vice vcr$& % see 
p* 289. post 

t (ft) 12 Geo 3, c 24 See p 773, post 

{») Explosive Substances Aot, 1883 (46 Yiet* e« 3), b* 3 , see p. 776, pod* 
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to the sea service before the completion of the voyage for which such 
seaman or apprentice was engaged, or before the return of the ship 
to the United Kingdom, is guilty of a misdemeanour (A), and may 
be tried m the place where the offence was committed, if such place 
is in the King’s dominions, or in any place m the King’s dominions 
in which the offender may be (1) 

572 The Foreign Enlistment Act, 1870 (m), extends to all the 
dominions of the King, including the adjacent territorial waters (a) 

Any subject of the King or any foieigner temporarily resident m 
any part of the King’s dominions who, being m the King’s 
dominions, acts in contravention of the Act commits an offence 
foi which lie may be tried in the place where the offence was wholly 
or partly committed, if such place is m the King’s dominions, or in 
any place m the King’s dominions where the offender may he (i) 

573 The acts which are made offences by tho Official Secrets 
Act, 1889(c), if committed by anyone m any pait of the King’s 
dominions and if committed by Bntish officers or subjects else- 
where, are punishable m England or in the place where the offence 
was comm it ted (c/j 

574 An offence undei the Gommissioneis foi Oaths Act, 1889(e), 
whether committed within or without the King’s dominions, may be 
tried in the county or place in the United Kingdom in which 
tho porson charged with the offonce was apprehended or is m 
custody, and the offence is to be deemed to have been committed in 
that county or place (J ) 

575 A porson who knowingly and wilfully makes a false oath 
or signs a false notice under the Foreign Marriage Act, 1892 (g\ for 
the puipose of procuring a marriage, oi who forbids a marriage 
under that Act by falsely representing himself to be a person whose 
consent to the marriage is required by law, if he knows such repre- 
sentation to be false, may be tried in any county in England as if 
the offence had been committed m that county ( h ) 

576 If a person without lawful excuse receives oi has m his 
possession m England property stolen outside the United Kingdom, 
with guilty knowledge that it has been stolen, he commits an 
offence triable in England (i) 

(A) Merchant Shipping Act, 1804 (0? & 68 Viet c bO), s 187 
(0 Ibid , b 684 

(m) 88 * 34 Yict o. 90 See p l>28, post. 

(a) Ibid , b 2 
(3) Ibid , e 16 

32 A 5J Viet c 82 See p 480, f>ot( 

(«f) Ibid ,s 6 (1) The place of tonal for such offenoes is either any com- 
petent British court in the place where the offence was committed or the 
ILgh Court or the Central Criminal Oornt m England (e. 6 12)) 

(e) 33 Viet c 10. Seep 336, posto 
/) JW.,^9 
Ig) 6S & 36 Viet e 23 

(A) Ibid., s. 13 The acts which aie made criminal bv this section are, tram 
their nature, mostly ante whioh-'SiSpS done outside the Arne’s dominions, so tar 
as regards such acts, the section, it seems, only applies to fintish subjects (fi. v. 
Jametm, (18961 2 Q B. 425, at p 430) 

(t) li&rcehy Act, 1896 (39 ft 60 Viet c. 52), s 1 (1), see R t. Panne (1897), 
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577. It is an offenee triable m England and elsewhsro in the 
Ring’s dominions for a subject of the Ring to kill, capture, or 

{ tarsus fur Beals within a zone of Bixty miles around the Pribiloff 
stands at any time or m a certain defined area of the Pacific 
Ocean in any year from the lBt May to the Sl6t July ( K ) 

578 A statute, unless it contains signs of a contrary intention, 
applies only to the United Kingdom , and if it makos certain acts 
criminal, such acts are in the absence of provision to the conti ary 
only criminal, even m the case of British subjects, if done within 
the United Kingdom (2) 

579 Except in the case of piracy jure acntnim, no person 'who is 
not a subject of the King can be tried in England in 1 espect of any 
act which he commits outside the King's dominions (to). 

Sect 4 — Venue 

680. Every criminal court, except the High Court of Parliament 
and the King’s Bench Division of the High Court of Justice, lias 
its jurisdiction limited to some part of England, and unless expressly 
empowered by statute cannot try any crimes other than those 
committed within the area of its jurisdiction 

581 The proper aiea of jurisdiction for the trial of a cume by 
indictment is called the venue (n) 

The venue must be laid iu the margin of every indictment, and 
no court hue jurisdiction to try an indictment if the venue is not 
properly laid (<?) 
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61 J P 636, and p 6S0, p 06 t As to stealing otc m one part of the United 
Kingdom and having possession of the stolen proppity in another part, see 
pp 288, 681, post 

(k) Behnng Sea Award Act, 1894 (67 Viet c 2), b 1 , p* the First Schedule, 
arts. 1, 2 See also the Merchant Shipping Aot, 1694 , >7 A 68 Viet < 60}, 
s 745 (f) 

U) See & v Jameson , [1896] 2 Q B 426, per Lord Rurreu , C J , at p 430, 
R v Keyn (1876), 2 Ex l) 63, C 0 K , per Cook burn, 0 J , at n 21U , and 
compare Ntboyet v Niboyet (1878), 4 P D 1,0 A , at p 19 , C'oh/uhoun v 
ffeddon (1890), 25 Q B D 129, 0 A , per Lohd Esher, MR, atp 135 , 
Jetferys v Booeey (1854), 4 H L Cos 815, per Lord Orawworth, at n 955 , 
Cope y Doherty (1858), 27 L J (OH.) 800, C A , Thomson y Advocate-General 
(1845), 12 Cl &Fin 1, H L , Ex parte Blair (1879), 12 Ch D 532, Adam v 
British and Foreign Steamship Co , [1898] 2 Q B 430 , Damdssony Hill, [1901] 
2 K B 606 , Bosseter v Cahlman (1853), 22 L J (ex ) 128, per Pollocx, C B , 
atp 129, Tomahnv Pearson, [1909] 2K B 61, atp 64 
(m) R v Lewis (1857), 1 Dears & B 182, R v Drpardo (1807), 1 
Taunt 28, R v Jameson , [1890] 2 Q B 425, atp 430 And see p 272, 
ante 

(a) Yenue means the place from which a jury could be summoned originally 
by the wnt of venire facias juratores (now abolished , sec Comm on Mw 
IVooedure Act, 1852 (16 & 16 Viet c. 76), s 104) to try the issues in civil and 
criminal trials According to some authorities venue is the same iw ns ne 
(v»ci netum) or vicinage, and means a “place next to that where anything that 
comes to be tned is supposed to be done M (Tennes de la Ley, svh non i V inue). 
Originally on every trial some of the jury had to be of the same hundred, or 
sometimes of the same parish or neighborhood, in which the thing was sup- 
posed to be done (ibid ) See generally as to venue, British South Ajrua Co. 7. 
CompanhiQ de Mozambique, [1893] A C 692 
(p) The area of jurisdiction must be either a county, an assize district, the 
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Criminal Law and Pboobdubk. 

Sub-Sect 1 — At Common Law 

582 The common law rule is that the proper venue for the trial 
of a crime is the area of jurisdiction in which the place is where 
the crime was committed (p). 

Statutory provision is made for the trial of certain crimes (< q ) 
before courts other than those within the area of u hose jurisdiction 
such crimes were committed, but, m the absence of statutory 
provision, the common law rule governs the venue 

583 The locality of a crime vanes with the nature of the crime 
If the crime is an act of omission, the place where the crime is 
committed is the place wheie the act which is omitted ought to 
have been done (r). If the crime consists of an act or acts of com- 
mission which is or are done m one place, that is the place where 
the crime is committed (*) 


distiict of the Central Criminal Court, or a city or borough where suoh borough 
has a separate court of quarter sessions The venue is thus laid — In the case of 
an mdittmeut found by the giand jury of a county, “ County of Worcester 
to wit,” of an assize district, M County of Warwick, Birmingham Division, to 
wit” (see Order in Council of 26th Juno, 1884, Stat R & O Rev , VT1 , 701) , m 
the 04ise of an indictment found at the Central Criminal Court (the district of 
which for puipowes of venue is to bo deemed to be one county), 41 Central 
Cuminal Couit to wit” (Central Cimnnal Couit Act, 1834 (4 & 5 Will 4, 
c 30), s 3) , m tho case of an indictment found by tho grand jury of a city 
oi borough which is a county of itself, “County of the City of Worcester to 
wit” or “ County of the Town of Nowcaetle-upon-TjTie to wit” , in the ease of 
an indictment found by tho giand jury of a borough which is not a county of 
itself, “ Borough of Wolveihnmpton to wit ” 

(p) Pijnne on the Fourth Institute, 92, 1 Hale, P 0 651, 652 , 2 Hale, 
PC 163, it v Gough (1781), 2 Doug (k b ) 791 , R v Weston (1770), 4 
Bun 2507, at p 2511 

(7) See p 283, post 

(r) It v Mihiet (1846), 2 Car Ku 310 So m the case of an act of com 
mission, such os embezzlement, when theie is no evidence of embezzlement 
except non accounting, tho venue may be laid m the place where the non 
accounting oocuned, but this does not apply where there is distmot evidence 
of nusappi opnation elsewhere, foi then the offence is triable m either place (see 
R v Dcm*on and Gordon (1855), 7 Cox, C C 158, per Aldehson, B , at p 162, 
A, v Mm dm k (1851), 5 Cox, 0 0 3t>0, C 0 R. , if v Taylor (1803), Russ & 
Ry 63 , R v Royers (1877), 3 Q B D 28, 0 . 0 * R , R v Hobson (1803), Russ. 
& Ry 56, R v Treadgold (1878), 14 Cox, C a 220, COR. 

(«) Thus where tho charge is one of perjury in sweating a false affidavit, the 
crime is complete by the act of swearing, and the place where that act is done is 
the placo whore the crane is committed If the affidavit is used in another 
place, such use is no part of the crime oi peijiuy, but is an independent crime for 
which the offender may be tried in the place where the affidavit is used , the venue 
must be laid whoie the false oath is token, not where the affidavit is used , the 
dime is complete, even if no use is made of the affidavit (R v Crossleu (1797), 
7, Stain Rep 31 0) If perjury is committed within the limits of a aty which is a 
county of itself on the trial of an issue before a jury of the county at large, the 
offence is triable before a jury either of the city or of the county at laige (R v. 
Gavq% (1781), 2 Doug (x a) 791 , A v Jones (1833), 6 C &P 137) The crime 
of bigamy 1* committed in the place where the second maniage took place (1 Hale, 
1 \ C tSlj, although, m order to prove the crime, evidence must be given of the 
first marnhge, which mav have been solemnised elsewhere See further as to 
the venue in bigamy. Offences against the Person Act, 1861 (24 & 25 Viot 0. 100), 
s 57, and p. 384, note {c) f posi As regards forgery, the fact that the aocused was 
seen in thf place where the forged document was uttered in company with the 
Htterer is wdanoe that the forgery took place there and justu m the raw 
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A oriminal enterprise may consist of a continuing act which is s *°t 4, 

done in more places than one or of a series of acts which are done Venn*, 

in several places In such oases, though there is one criminal 
enterprise, there may be several crimes ; and a crime is committed 
in each place where a complete criminal act is performed, although 
such act may be only a part of the enterprise (t) 

584 What constitutes a complete criminal act is determined Continuing 
by the nature of the crime Thus, as regards continuing acts, m ^ 
the case of sending by post or otherwise a libellous or threatening 
letter, or a letter to provoke a breach of the peace, a crime is com- 
mitted, both where the letter is posted or otherwise sent, and also 
where it is received, and the venue may be laid m either place («). 

In obtaining money etc by false pretences the gist of the offence 
is the obtaining, and the crime ib committed where the money is 
obtained, and not where the false pretences are made (b) 

If money obtained by false pretences is sent by letter at the 
request of the accused, the crime is committed both where the letter 
is posted and where it is received (c) 

As regards simple laioeny, if property is stolen in one county and 


being luid theio(72 v Corah (1827), 2 Bussell on Crimea, 6th ed , 638—659, but 
see Parke*' a Coat (1796), 2 Leach, 776) 

(2) Many of these casos aro provided for by statute (e y , Criminal Larav 
Act, 1826 (7 Geo 4, c. 64), s. 12), by which if a felony or misdemeanour is 
begun m one county and completed in anothor it may bo tried in either 
(72 v Jones (1SJ0), 1 Bussell on Crimes, 6th ed , 6, and p 286, post) , but there 
are many cases to which the statute is not applicable, e </ , where some of 
the acts relating to a crime ate done out of England (boo 72 ▼ Peters (1886), 16 
Q B D 636, 0 C B , 72 v EUu, [1899] 1 Q B 230, 0. 0 B ) In such 
cases the venue is determined by the rules of the common law 

(а) 72 v Burden (1820), 4 B & Aid 96, 72 v Girdwt d (1776), 2 East, P 0 
1120, 72 v Baser (1767), 2 East, P 0 1125 , A. r Williams (1810), 2 Camp 
606 , Trial of the Seven Bishops (1 688), 1 2 State Tr 1 83, 364 , 72 v W atson ( 1 808), 
1 Camp 216 , 72 v Johnson (1803), 7 East, 65 

(б) 72 v EUis, [1899] 1 Q B 230, COB , 22 v BuUery cited in 72 v. 
Burdett , supra, atp 179, and see R v Holmes (1«8 4), 12 Q B 1) 2d, OCR 

(c) 72 v Jones (I860), 1 Den 531 , 72 v Letch (1836), 7 Cox, C 0 100 But 
where the charge is that of attempting to obtain money etc by false pretences, the 
locality of the crime is, it seems, the place where the false protences axe made 
If goods are obtained by false pretences m one county and removed into 
another, the trial must be m the county where the goods were obtained (72 v 
Slanbury (1862), Le & Ca. 128) An undischarged bankrupt commits the 
offence of obtaining credit to the amount of £20 or upwards under the Bank- 
ruptcy Act, 1883 (46 & 47 Viet c 62), s 31, in the place where ho obtains goods 
on credit (72 v Dawson (1888), 16 Cox, O O 556, OCR) If an undiBfhaigod 
bankrupt living at N , in England, writes to a person in Ireland and orib rs 
goods to be sent on credit to N from Ireland, and the goods are so sent and nr* 
received in N , the offence is committed in N (7? v Peters, supra , and B 
v Jkiby (1886), 56 L T 788, C O B , 72 v Ellis, supra) A defendant b\ ialse 
pretences m letters written in London and sent to Paris induced stockbiokr is m 
Paris to give him credit and to buy stock for him , no scrip or slim oh wore 
delivered to him, but in some cases the stock was sold at a profit and bo received 
the difference between the prices at which the stock was bought and those at 
which it was sold ; mother cases the stock bought on his account w w not sold, 
and the Stockbrokers m Pans had to pay for it , it was held that he bad obtained 
credit in London, mid could be tned m the Central Onmmal Court (& v« 
Hurwttz, 0. 0. 0. Sessions Papers, November, 1908, 22). 
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4 carried by the thief into other counties, the venue may be laid either 

VERM. m the county where he originally stole the goods or m ariy county 

into which be takes them anvmo furandi , and this is so even though 
the removal into one county may be after a considerable interval of 
time (d) , but tins rulo doeB not apply where the stolen property is 
taken into a county by the thief after his airest m the company of 
and with the consent of the constable who has charge of him (e). 

The rule that a person who steals pioperty m one county and 
removes it into another may be tried m the second county only 
applies to simple larceny, and does not apply to compound larceny, 
t e , larceny with some aggiavatmg circumstance, as taking from 
the house or person (/) A person who commits compound larceny 
in one county and carries the stolen property into another county 
cannot be convicted of compound larceny in the second county, 
but may, it Beems, be indicted and tried in the second county for 
simple larceny (g) 

The offence of receiving stolen property is committed and triable 
in the place where the propeity is received (h) 

The offence of abduction is committed not only m the county in 
winch the woman or girl is originally taken, but also in any county 
into which she is carried by force (i) 

A person who in one place fires a Bhot or throws a missile 
with criminal intent and kills or injures a person who is in 
another place commits the crime in the place where the injury 
is received (j) 


(d) R \ County (1816), 2 Russell on Crimes, 6th ed , 285, Parkin's Case, 
(1824), 1 Mood C C 4a, 11 v Rogers (1868), L E 1 C 0 R 136, GitjUh y 
Taylor (1876), 2 0 V D 194, 0 A , at p 202 
(«) R v Simmondt (1834), 1 Mood C C 408 If the nature of pro- 
perty stolon in one place is altered, and the property m its altered state is 
earned by the thief into another place, the thief is guilty of laroeny in the 
second place as well as in the hrst, but the indictment if presented in the seoond 
place would be differently expiessed from an indictment presented in the first 
plnce, e q , if a thief stole a li\e tuikey m one place and earned it to another 
and killed it there, or stole i brass furnace in one place and c&iried it to 
another and broke it into pieces there, the indictment if presented in the first 
place would allege that he stolo a “live turkey ” or a “brass furnace," but if 
presented in the seoond place that he stole a “dead turkey” or “pieoes of 
Mass” ( R v Edwards (1822), Russ &Ry 497, R v HaMoway (1823), 1 0 &P 
127) So, if several jointly steal in the count} of A and then divide the 
goods, and each afterwards carries his separate share into the county of B , 
they may be tned for a joint felony in the county of A , but not in the County 
of 6 , , if tried in the county of B , they must be tried for separate felonies (R 
V Barnett (1818), 2 Russell on Crimea, (ith ed , 284) 

(/) 4 £1 Com 229 

w) JL v Thomson (1795), 2 Russell on Crimes, 6th ed , 283, Thomas's Cass 
(|7M)> 2 Leach, 634 , R v Fenley (1903), 20 Cox, C C 262 Nor does the rule 
apply to & statutory laroeny which is not a larceny at common law If the 
ongtftal taking is only a statutory felony, the subsequent possession cannot be 
considered as laroeny (R v Millar (1837), "7 CAP. 665) Bee as to Post Office 
offrneea* p 944, post The rule does not apply to false pretences (R v Stanbury 
<1862)Tt*<*Ca 128) 

(h) R. Marlin (1849), 1 Den* 398 See, fuither, as to the venue in oases of 
receiving, Larceny Act, 1861 (3TA 25 Yict c. 96), s. 96, and p 288, post 
(t) FulwwxPs Cam (1667), Oro, Oar 488, R y. Cordon (1804), 3 Bussell on 
Grimes, 6th ed*, 265 

(» R r Ooombes (1785), 1 Leaoh, 388; and see A v Rogers (1877), 0Q.&O. 
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tut 

The offence of high treason is committed m eveiy county in which skit, «. 

an overt treasonable act is done, and if several such acts are done Yeans 
in different counties, the venue may be laid in any one of these Tl i)nn 
counties, and evidence at such trial may be given of overt acts m 
other counties (k) 

Conspiracy may be tiled m the place where the conspiratois Comp* 1 *®)* 
agreed to do the wrongful act which is the object of the conspiracy, 
but as the place of agreement is often unknown, conspiracy is 
generally a matter of inference deduced from criminal acts of the 
accused persons which are done in pursuance of a common criminal 
purpose, and aie often not confined to one place , a charge of 
conspiracy may consequently be laid in any county whero one of 
these criminal acts is committed , although no act may have been 
done by some of the accused m that county, yet if all the accused 
had a common criminal purpose and jointly co-operated m forward- 
ing it in different counties, the venue may be laid in any county in 
which overt acts aie done by some one of them m prosecution of 
the conspiracy (l) 

A person who procures the commission of an offence commits the Praonrl,| R> 
offence in the place where the act is done the commission of which 
he has procured, although he himself nevei was in that place (m). 

If a person incites another to commit an offence, but the offence inotting. 
is not actually committed, the person who incites ib guilty of a 
crime, which is triable, it seems, where the incitement took 
place pi) 

Sub-Seot 2 — Statutory Provisions 

585 Where the common law rule as to venue is relaxed, and statutory 
provision is made by Btatute that a crime may be tried m some ^ t Sommo«i 
county or place other than that in which it was committed, the law rale, 
venue to be laid in the margin of the mdictn ent is the area of 
jurisdiction of the court m which the indictment is found (a). 


28, C G B , per Field, J , at p 34 Cases of this kuul arc in inoKt instances 
provided for by statute (see Criminal Law Act, 18‘2G (7 Geo 4, o 04), a 12, and 
p 285, post) If the shot was fired or the missile thiown but no one waa hit, the 
offcncaof attempting to do the injury would be oommitted, it is submitted, in 
the pl&oe where the person was who fired the shot or threw the misBile 

(l) Vane's (Sir Henry) Cass (1862), Eel 14, 15, Qrahme’s ( Sir 2h chord) Case 
(1 691), 12 State T r 646, at pp 726, 740 

(t) R v Bnsac (1803), 4 East, 164, per Grose, J , at p. 171, By Bowes 
(1787), cited 4 East, atp 171) And semUe, if a British subject, being abroad, 
conspires with someone in England to commit a crime in England, the British 
subject is triable in England, if hue fellow-conspirator does any overt act m 
England m pursuance of the conspiracy (see R v Jameson , [1890] 2 Q. B 425, 
at p. 431 , Greaves, Criminal Law Consolidation Acts, 2nd ed. f p 37) 

(m) R v. Johnson (1806), 7 East, 65, R v Bnsac (1803), 4 East, 164 , It v 
Bull (1845), 1 Oox, 0 0 281 , but, as to accessories, see now Aooessoius and 
Abettors Act, 1861 (24 A 25 Yict c. 94), s 7, and p. 286, post). 

MR v Higgins (1801), 2 East, 5 , B y. Oregon (1867), LB10CE71 

The rules as to venue are much less strict in the case of misdemeanours 
t han m the case of felonies IB v Burdett (1820). 4 B. A Aid 96, per Abbott, 0,J, # 
at p 171, R v EUtsA 1899] 1 Q. B 230, 0. 0. per Baud, J , afcp 242). 

(a) See Ay. Mitchell (1842), 2 Q. B 636} bat see Counties of Cities Act; 
1798 (38 Geo. 3, a 62), s 3, end p. 286, part. 
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saw. 4 For the trial of some crimes the venae may be laid in any comity 
ttane in England (b) 

~~~~ In the caBe of certain other crimes the venue may be laid either 
in the county m which they are committed, if they are committed 
in England, or m the county or place in which the accused person iB 
apprehended, or m custody (c), or in which such person is(d). 

(A) Namely, the offence of violently assaulting or restating officers of excise, if 
the offenoe is com nutted m England (Excise Management Act, 1827 (7 ft 8 Geo. 4, 
o 68), s 43) , offences against the Customs Acts, if committed m England, and 
if the mdictmont is preferred under the direction of the Commissioners of 
Customs (Customs Consolidation Act, 1876 (39 ft 40 Viet c 36), s 258), 
offences against the Incitement to Mutiny Act, 1797 (37 Geo 3, o 70) (soe 
i. 2), offences punishable as perjury under the Foreign Marriage Act, 1892 
(66 ft 50 Viot c 23) (soo s 16), bum mg the King’s ships etc either in the United 
Kingdom or m any British possession (Dockyards etc Piotection Act, 1772 
(12 & oo 3, c 24)) An oifonco against the Unlawful Oaths Act, 1797 (37 Geo 3, 
c 121) (see s 6) , or the Unlawful Oaths Act, 1812 (52 Geo 3, c 104) (see s 7), 
whether committed on the high seas or out of England, may be tned before any 
< ouit of oyer and terminer or gaol delivery in any county of England, as if the 
o Hence had been therein committed 

(c) Namoly, bigamy (Offences against the Person Act, 1861 (24 ft 25 Viot 
c 100), s 67 , R. v flmtth (1858), 1 F ft V 36 , R v Whtley (1840), 1 Car ft Kir 
1 50, C C R ) Offences against the Post Office Act, 1908 (8 Edw 7, o 48), 6 72 , 
see title Posr On ice Embezzlement of public money by any person 
employed m the public service or in the police (Larceny Act, 1861 (24 ft 25 
Vn t < 96), s 70) Offences against the Forgery Act, 1861 (24 ft 25 Viet c 98), or 
the offences of offering, uttering, disposing of, or altering an\ matter with 
knowledgo that it is forged or altored, or being an accessory to such an offence 
(ihui , s 41) , R v James (1636), 7 0 ft P 553 , R v. SmytJnes (1849), 1 Den 
498) Muidor or manslaughter by a British subject of any person on land out of 
tho United Kingdom or being accessoiy to such muider oi manslaughter 
(OffenceB against the Person Act, 1861 (24 ft 26 Viot c 100), s 9) Offences 
oonnmtted on tho high seas and other places within the jurisdiction of the 
Admiralty (Admiralty Off on cos Act, 1844 (7 A 8 Viet c 2), as 1 ft 2, 
see Merchant Slapping Act, 1894 (57 ft 58 Viet c 60), s 687 , and as 
to the Central Criminal Court, see Central Oinmnal Court Act, 1834 
(1 ft 6 Will 4 o 36), s 22 , Admiralty Offences Act, 1844 (7 ft 8 Viot. c 2), 
b \ , and Cential Criminal Court (Prisons) Act, 1881 (44 ft 45 Viot c 64), 
b 2(2)) All indictuble offences mentioned in the Larceny Act, 1861 (24 ft 26 Viet, 
c 96 ), in the Malicious Injuries to Property Act, 1861 (24 ft 25 Viot c 97), in 
tho Forgery Act, 1861 (24 ft 25 Viot c 98), in tho Coinage Offences Act, 1861 
(24 ft 25 Viot c 99), and in the Offenoes against the Person Aot, 186) 
(24 ft 25 Viet. o. 100), if such offences are committed within the juris- 
diction of the Admiralty (see Larceny Act, 1861 (24 ft 25 Viet c 96), 
s 115, Malicious Damage Act, 1861 (24 ft 25 Viet c 97), s 72, Forgery 
Act, 1801 (24 ft 25 Viot o 98), s 50, Coinage Offeuces Act, 1861 (24 ft 25 
Tut c 99), s 36 , Offences against the Person Act, 1861 (24 ft 25 Viot. c. 100), 
s 68) Offences committed out of the King’s dominions by a master etc of a 
British ship or by a person who within three months previously has been 
employed m such a capacity (see Merchant Shipping Act, 1894 (57 ft 58 Viet, c 60), 
i. 6S7) Offenoes committed out of the United Kingdom against the Explosive 
Bttbstances Act, 1883 (46 Vick c. 3), a 7) Offences against the Commissioners 
for Ontns Aok 1889 (52 Vick c, 10), s 9, whether committed within or without 
the King’* dominions If a person who has been sentenced to penal servitude 
commits tho offence of being at large before the expiration of his sentence, 
he is triable either in tho county or place m which he is apprehended 
or in which he was sentenced (Transportation Act, 1824 (5 Geo 4, c 84), a 22 ; 
Penal Servitude Act, 1657 (20 A 21 Vick c. 3), s 3) An offence under the 
Pentonville Prison Aot, 1842 (5 ft 6 Viet c 29), is triable before justices of 
oyer anftt terminer either at the Central Criminal Court or in the county m 


(d) For note ( d ) seep 285. 
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586 . The venue of an offence committed on the boundary or 
boundaries of two or more counties or within the distance of 500 
yards of any such boundary, or begun in one county and completed 
in another, may be laid m any of these counties m the same manner 
as if it had been actually ana wholly committed thero (?) 


which, the offender is taken (e 28) An accessory either befoi e or after the fact 
to a felony wholly committed m England may be tried by any umit which has 
jurisdiction to try the principal felony or any felonies committed in any county 
or place in which the act by which the person becomes an accessory is com- 
mitted, in every other case the accessory may be tried by any court which has 
jurisdiction to try the principal felony or any felonies committed in any county 
or place in which the accessory is apprehended or m custody, whether the 
principal felony has been committed on the sea or on the land, or lie gun on the 
sea and completed on the land, or begun on the land and completed on tho sea, 
and whether within or without the King's dominions, or partly within and 
partly without the King's dominions (Accessories and Abettors Act, 1861 (24A25 
Viet o 94), 8 7 , see S v Wallace (1 S41), Oar A M 200) If a person within 
the jurisdiction of the Admiralty becomes accessory to any felony, “ the venue 
shall he the same os if the offence hod been committed in the county or place m 
which he is indicted" (Accessories and Abettors Act, 1861 (24 & 25 Viot 0 94), 
s 9) If a statute authorises the trial of a crime in a county where the accused 
is m custody, and he is committed to take his trial in any paiticular county, but 
is allowed out on bail, ho may bo tried m that count) , though ho is not m confine- 
ment, till he surrenders m discharge of his bail (H v Smytlnto (1849), 1 Don 498) 

(d) An offence in connection with the slave trade may be tned eithei where 
the offence was committed or m Middlesex, or in any place m which the person 
guilty of the offence may for the time being bo , where any such offence is 
commenced at one place and completed at another, the offence may bo tned at 
either place If a person being m one place is accessoiy to or aids and abets 
any such offence committed m another place, he maj be tiled either where the 
offence was actually committed or where tho offender was at tho time of his being 
accessory, aiding or abetting (Slave Trade Act, 1873 (36 & 37 Viot. r 88), s 26) 
Any offence under the Merchant Shipping Act, 1894 (o7 & 38 Viet c 60), for 
the purpose of giving jurisdiction is deemed to have been committed either in 
the place m which it was actually committed or m any place m which the 
offender may be (s 684) , these provisions apply to a t roseeution under tho 
Behring Sea Award Act, 1894 (67 Viot c 2), s 1 (2), (5), and Soiled II 
Similar provisions are to bo found in the Foreign Enlistim lit Act, 1870 (33 A 34 
Viet c.90), ss 16, 17 It is Btated in some authorities that an indictment for 
extortion may be laid in any country under 31 Eliz c 6, s 4 (see 2 Starkie, 
Criminal Pleading, 2nd e<L, 61 1, n , but there wan a doubt whether s 4 applied 
to indictments (2 Ohitty, Criminal Law, 293, n») , ea 2, 3, 4, and 6 of the 
statute were repealed as to civil proceedings by the Civil Procedure Acts 
ltapeal Act, 1879 (42 A 43 Viet c, 59), but romam in for* a as to criminal 
pleadings The pioper course, it seems, would be to lay the indictment for 
extortion m the oounty where any act of extortion was committed If a 
person commits on offence against the Customs Acts m any place on the 
water not being within any county of the United Kingdom, or if the revenue 
officers have any doubt whether such place is within the boundaries of any such 
oounty, be is triable m the place in which the offence was actually commit t< rl 
or where the offender may be or be brought (Customs Consolidation Act, 1876 
(39 A 40 Viet c 36), s 229) An offence committed by a British subject on a 
British ship on the high seas, or in any foreign port or harbour or on board any 
foreign ship to which he does not belong, or an offence committed by an alu n 
on board any British ship on the high seas, may he tned before any court of 
justice in the King’s dominions, if the offender is found within the junwlu tion 
of the court, and u the court would have had cognisance of the offence, had it 
been committed within the limits of its ordinary jurisdiction (Merchant shipping 
Ant* 1894 (57 A 58 Viet c 60), s 686 , see A v. Lopez (1868), Dears. A B 525)* 

(e) Crumnal Law Act, 1826 (7 Geo 4, c 64), s. 12. One effect of the Act is 
to give adjoining counties concurrent jurisdiction oyer an area of 1000 yards 
through the centre of which runs the boundary* l$s Act applio« to all offenses 
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***• * 587 An indictment for an offence committed wtthig the county 

▼c&ne of a city 01 town corporate, except in London, Westminster, or the 
OmtieTof borough of ISouthwaik, may be preferred to the grand jury of the 
cities next adjoining county at the sessions of oyer and terminer or gaol 

delivery and may be tried there ( / ) If an mdictment for such an 
offence has been found by the grand jury of the county of a city or 
town, any court of oyer and terminer holden for Buch county of a 

even to those, t g , burglary, which are local m their character (£ v Ruck (1829), 
2 Russell on Grimes, bth ed , 46) The offence may be laid and tried m either 
oounty, but wheio it is laid, there it must be tiled , it cannot be laid m one county 
and tried in anothex (B v Mitchell (1842), 2 Q B 636) The distance of 500 yaias 
is to be measured geometrically fiom the place where the offence is committed to 
tho neaienf point of the boundaiy, and not along the road (B ▼ Wood (1841), 
5 Jur 223) , the distance, it seems, is to be measured on a map without regard to 
the cuivatuie or inequalities oi the surfaoe of the earth (see Mouflet v Colt 
(1872). 42 L J (ex ) 8, Ex Ch , and compare Municipal Corporations Act* 
1882 (45 A 46 Viet c 50), s 281 , Interpretation Act, 1889 (52 A 53 Viot. c 98), 
s 34) The Act does not apply to trials in limited j unsdictions (e.g , m boroughs 
which are not counties of tnemselves), but only to counties , thus, an offence 
committed within 500 yards of the boundary of a borough which is not a county 
of itself cannot be tried at the quarter sessions foi the boiough (B v Welsh 
(1827), 1 Mood 0 C 175) The words “begun in one county and com- 
pleted in another ’’ do not make it necessary that there should be active and 
continuing agency in the person i*ho commits the offence , thus, where a blow 
was struck in tho county of Worcester, and the person struck died m the city of 
Worcester, which is a count \ of itself, it was held that theoffeudor could be tried 
for manslaughter m the city (B v Joins (1830), 1 Russell on Crimes, Bth ed , 
o) As legal ds detached parts of a oounty which are surrounded in whole or m 
wait by another county, the Counties (Detached Parts) Act 1839 (2 & 3 
Viet c 82), s 1, gives the justices of the oounty which surrounds the detached 
pait jurisdiction to act over that part, and the effect is that a crime committed 
in such a detached part may be tried m the oounty which surrounds it or in 
the county to which the detached part belongs (B v Loader (1840), 1 Russell on 
Cinnus, bth ed , 7, note ( w) , Dickinson's Quartet Sessions, 6th ed , 209) As to the 
transference of outlying paits of a county to another county, see County Police 
Act, 1840 (3 & 4 Viet c 88), s 2, as explained by 21 & 22 Viet c 68, s. 2 
(lenealed by Statute Law Revision Act, 1892 (55 A 56 Viot. c. 19) ) 

(/) Counties of Cities Act, 1798 (38 Geo 3, c 52), as 2^ 10 , Municipal 
Corporations Act, 1882 (45 «SL 46 Viot o 50), s 188, Sched. VI The venue in 
cases tried under the Counties of Cities Act, 1798 (38 Geo 3, a 52), is to be 
deemed to be the county of the city or town, and this may be stated m the 
margin of the indictment, with oi without the name of the oounty in which the 
offender is to be tried, or may be stated m the body of the indiotment (Criminal 
Procedure Act, 1851 (14 & 15 Viet c 100), * 23 , this enactment provides 
for the difficulty that aioae fiom the conflicting decisions of B v Mdlor 
(1808), Russ A Ry 144, and R v Goff (1810), Russ A Ry 179) A county 
of a city oi to*n is a city or town which has been constituted a county 
of itscif, and is not comprised in any other county, and is governed by 
its own sheriffs and othei magistrates so that no officer of the county at 
lane has powei to intermeddle therein (1 B1 Com 119, The Gloucester 
Otet (1593), Poph 16, B v Gough (1781), 2 Doug (x b.) 791) The fol- 
foqtfpg aio the oounties of cities —Bristol, Canterbury, Chester, Exeter, 
star, Lichfield, Lincoln, Noiwich, Worcester, York, Krogston-upon- 
Bull, and Newcastle-upon-Tyne The following are the counties of towns — 
Berwick^up on-Tweed, Carmarthen, Haverfordwest, Nottingham, Poole, and 
Southampton (see stat 5 A 6 Will. 4, c 76), m. 61, 109, and 5 A 6 Viot o 110, 
s* iy Separate commissions of assise are issued and executed for the counties of 
the cities or towns of Newtastle-upon-IVne, Exeter, Bristol, Norwich, Gloucester, 
Lincoln, Nottingham, Worcester, York, Haverfordwest! and Carmarthen, and 
the borosjgh of Leicester (Arohbold’s Criminal Pleading, 23rd ed , p. 45) If 
for five years next before the passing of the Criminal Justice Administration 
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city or town may order the indictment to be tried by a jury of the A 
next adjoining county (?) Venae. 

588 If a person tenders, utters, or puts off any counterfeit coin uttering 
m any county or jurisdiction, and also tenders, utters, or pats oountwfait 
off any other counterfeit com in any other county or jurisdiction twoowmtio*. 
on the Bame day or within ten days next ensuing, oi if two or 

more persons act in concert m different counties or jurisdic- 
tions to commit any offence against the Coinage Offences Act, 

1861 (/*)> the venue may be laid m any one of those counties or 
jurisdictions (i). 

589 The venue of an offence committed on any person, or dimes 

m respect of any property, in oi upon any coach, waggon, cart, or commuted 
other carriage employed on any journey or on board any vessel on 
employed on any voyage or journey upon any navigable river, 
canal, or inland navigation, may be laid m am county through any 
part wheieof such coach, waggon, cart, carnage, or vessel passes m 
the course of tho journey oi voyage during which the offence is 
committed, in the same manner as if it had been actually committed 
m such county (/c). 


Act, 1851, a commission of oyer and tennuiei was nut directed to be executed 
within any county of a city or county of a town then until suoli commission 
shall be directed to be executed there, indictments for offences coramittod therein 
may he preferred and tned m the adjoining county (Criminal Justice Adminis- 
tration Act, 1851 (14 & 15 Viet a 55), s 10, Municipal Corporations Act, 
1882 (45 & 46 Viet c 50), h 188) For this purpose the next adjoining county 
to Berwick upon -Tu eed and Nowoa8tle-upon-Tyno is Northumbeiland , to 
Bristol, Gloucebtershue , to Chester, Cheshire, to Exeter, Devonshire, to 
Kingston -upon- Hull, Yorkshire (Municipal Corporations Aot, 1882, Sched VI ) 
As to Bristol, see R y Holden (1858), 8 0 fi P 806 As to alteration of 
boundaries, see H v l'dlrr (1856) 7 0 & P 337 , R v, ttlnuMtlershtr* Juetun 
(1836), 4 Ad & El 689, Local Government Act, 1888 { 1 & 52 Viet o 41), 
s 54 

(</) Counties of Cities Act, 1798 (5K Geo 3, c 52), s 3 

(ft) 24 & 25 Viet c 99 


(t) Ibid , s 28 

(ft) Criminal Law Act, 1826 (7 Geo 4, c 64\#s 13 If the side, oentie, 
or other part of any highway, or if the aide, bank, centre, or other part of any 
«uoh river, canal, or navigation, constitutes the bouud.uy of anj two counties, 
the offence is triable in either of the counties through or adjoining to oi by tho 
boundary of any part whereof the coach, waggon, cart, carnage oi vessel passes 
m the course of the journey during which the offence is < ommitted (ibid , compare 
the Fugitive Offenders Act, 1881 (44 A 45 Viet c 69), s 21) The Act applies 
to a journey by railway ( R y French (1859), 8 Cox, C 1 0 262), it is not con- 
fined to the carnages etc of common earners or to pubbe lonveyances, but 
applies to all carnages etc (iZ v Sharpe (1854), Dears 0 C 416; Whero an 
assault was committed m a railway carnage in the county of A , which is outside 
the jurisdiction of the Central Criminal Court, and the person assaulted aftenv ards 
left the car nage and journeyed in another carnage on the same tram to a pUr e 
m the county of B , which is within the jurisdiction of the Central Crurunnl 

n. a. *1 1J i.1 A. « 8 M M nf fkd HmnUdl fU. I /'...ivf 


been intrusted with a parcel containing banknotes and sovereigns, cun* d the 
parcel into an outhouse, whilo the coach was stopping at a place m the county 
of O , and there took the sovereigns out of the parcel and appropriated them, 
and the coach afterwards passed through the county of H , it was held that the 
ec t of stealing was not “ m or upon the coach,” that the statute did not apply, 
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590 Where an offence is committed in respect of a mail, mail* 
bag, postal packet, or money order, or any chattel, money, or 
valuable security sent by the post, the venue may be laid in any 
county or place in which the offender is apprehended or in custody, 
and also in any county or place through which or through any part 
whereof the mail, mailbag, postal packet, money order, chattel, 
money or security passed in due course of conveyance by post (Z). 

591 The offence of plundering or stealing any part of any ship 
in distress or wrecked, stranded, or cast ashore, or any goods etc. 
belonging to such ship, may be tried either m the county or place in 
which the offence was committed or in any county or place next 
adjoining (m) 

592 The receiver of a chattel etc knowing that it has been 
feloniously or unlawfully stolen or obtained by false pretences, 
whothei he is charged as an accessory after the fact or with a sub* 
stantive felony or with a misdemeanour only, may be indicted m 
the county or place m which he may have had the property in his 
possession, or in any county or place in which the party guilty of 
the principal felony or misdemeanour may be indicted, in the same 
manner as in the county where the leceiver actually received the 
propei ty (») 

593 A person having in his possession in any part of the United 
Kingdom any property which he has stolen oi otherwise feloniously 
taken in any other purt of the United Kingdom may be indicted for 
larceny in that part of the United Kingdom m which he has such 
property as well as m the part where he stole it If a person m any 
pait of the United Kingdom receives oi has any property which has 
been stolen or otherwise feloniously taken in any other part of the 
United Kingdom with knowledge that it was stolen etc , be may be 
indicted for the offence of receiving m that pait of the United 
Kingdom in which he receives or has such property, m the same 
manner as if it had been onginally taken or stolen m that part, or 
the venue may be laid m the part wheie the principal thief may 
be fried (o) 

594 The venue of the offence ( p ) of unlawfully receiving or 
having possession of any property stolen out of the United Kingdom 


that the guard could not be tried in H , and that the proper venue was the 
county of G (bhurpt's Cate (183b), 2 Lew 0 0 233 , ted queere, see R v. 
fW\WS2), 6 Vox, C 0 117) 

(l) Poet Ofhoe Aot, 1908 (S Edw 7, c. 48), e 72 (1) When the offence la 
committed on auy highway, harbour, connl river, arm of the aea, or other 
water, constituting the boundary of two or more counties or places, it may be 
triad lu anv of the said counties or places (lVft Offioe Aot, 1908 (8 Edw. 7, c. 48), 
a. 72 (2)). The offence of being aooessory to or of aiding or abetting an offenoe 
against the Aot may be tried m any county or place m which the last mentioned 
©Heme* may be tried, %hd , a 72 (3) 

(m) Larceny Aot, 1801 (24 & 25 Yiot. o. 96), a. 64. 
n)JM, a 9o. 

(o) Ibid.,* abend 114 >* 

(p) Thu offenoe wae created by the Larceny Aot, 189b (59 A 60 Tut. 
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with knowledge that it was stolen may be laid m any oottnty or 8>OT ♦. 
place in which the accused has or has had the property (j). Venue. 

595 If a person is feloniously stricken, poisoned, or otherwise Death in 
hurt upon the sea, or at any place out of England or Ireland, and 
dies of such stroke etc m England or Ireland, or, being feloniously JjJJjntaninet 
stricken etc. m England or Ireland, dies of the Bame at sea or In another 
at any place out of England or Ireland, the offender, whether P 1 * 08 * 
principal or accessory, may be indicted in the county or plaoe in 
England or Ireland in which the death, stroke, poisoning, or hurt 
happened (»). 

596. Indictments for high treason or misprision of treason Offenota 
committed out of England, and for oppressions committed out of tiinUe la 
England by colonial governors, are triable in the King’s Bench 
Division of the High Court of Justice or by special commission in 
such county as the King may appoint («) 

Offences by the Governor-General of India and other persons m 
certain offices in India, and by persons in tbe public service m other 
possessions of the Crown outside the United Kingdom, may bo tried 
m the King's Bench Division of the High Couit of Justice (t) 

An offence under the Official Secrets Act, 1889 (a), if alleged to 
have been committed out of the United Kingdom, is triable m the 
King’s Bench Division of the High Court of Justice or at the 
Central Criminal Court ( b ). 

The offence of wilfully neglecting or delaying to deliver or 
transmit writs for the election of members of Parliamont is appa- 
rently only tuable in the King’s Bench Division of the High Couit 
of Justice (c). 

597 If a person who is subject to the Mu tin \ Act for the time Trial of 
being m force is committed to take his tual fo any murdor or ■oldierafor 

° J murder eta. 

— At Central 

Criminal 

(q) Larceny Act, 1801 (24 & 25 Viet c 96), « 1 (1) Coart, 

(r; Offences against the Person Act, 1801 (24 A 25 Vicfc c 100), s 10 See 
U v Coombes (17851, 1 Leach, 388 This piovision Hoes not apply to a fomgnor 
who causes the death of another person by an act done outside the jurisdiction 
of the King, 22. v Lewis (1857), Dears & B 182, R v Jameson, [1898] 2 Q. 13 
425, per Lord Bussell of Killowen, 0 J , at p 430 
(s) Stat (1543) 35 Hen 8, c 2, s 1 , etat (1551) 5 & 6 Edw 6, c. 11, s 4 
(see p 270, ante) , stat (1698) 11 Will 3, c 12 As to treasons committed at 
sea within the Admiralty jurisdiction, see p 274, ante, Offences at Sea Act, 1536 
(28 Hen 8, c 15) For a modem instance of a trial in the High Court for 
treasons committed abroad, see R y. Lynch , [1903] 1 K B 444 
(f) East India Company Act, 1772 (13 Geo 3, o 63), e 39, Criminal Juris- 
diction Act, 1802 (42 Geo 3, o 85), a 1 These Acts relate to prosecutions for 
criminal, oppressive and fraudulent acts committed by persons in public employ* 
sunt abroad m the exercise of their employments, but do not extend to foiomes 
(R. v. Shows (1810), 5 M & S 403) For instances oi prosecutions under those 
statutes, see R. v Fustm (1812), 30 State Tr 225, JL y Jones (1800), 8 Last, 

31; 22. y Eyre (1868), L B 3 Q B 487, 22. v. Eyre (1868), repoited by 
W. F. Finlason, 33 , 22. y. Turner (1889), 24 L. J 466, 469, 479, 493 
(a) *2* 53 Viet 0.62, 

(bj JMdt, a. 6* 

(e) Parliamentary Wnts Act, 1813 (53 Geo. 3, ©. s. 6 sud title 
Euscmoirs. 
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manslaughter of a person also subject to that Act committed at 
any place in England and out of the jurisdiction of the Central 
Criminal Court, the King’s Bench Division may, upon the applica- 
tion of the Secretary of State for War, order that the prisoner 
should be indicted and tiled at the Central Criminal Coart, and 
thereupon he rrmy be tried there, as if the murder or manslaughter 
had been committed within the jurisdiction of the Central Criminal 
Court (d). 

Perjury before a naval court-martial, wheiever committed, is 
tnable in England (e). 

598 If the venue for the trial of a cnme is laid in a particular 
county or place, the indictment must in general be tried there , the 
venue cannot he laid in one county or place and tried in another (/). 
But the King’s Bench Division of the High Couit of Justice has 
power to change the venue and to ordei the trial to take place in 
any county 01 jurisdiction m the lealm (< 7 ) 


Part III. — Proceedings Preliminary to 
Indictment. 

Sect 1 — Seeming Attendance of Aerated Pet ton. 

Sub-Sect 1 — Sumnwneet and Warrant t 

599 The first step in the ordmaiy course of criminal procedure 
is to bring a person charged with a crime before justices of the 
peace in order that the charge may be investigated 
The attendance of an accused person befoie justices is secured 
either by Bummons or by arreBt, either under or without a 
wairant (h) Summonses and warrants of arrest are issued by a 
justice on an information being laid before him. A warrant of 


(d) Jurisdiction m Homicides Act, 1802 (25 & 26 Viet 0 60), ss 1 , 3 
(«) Naval Discipline Act, 1866 (28 & 30 Viet c. 109), s 67 There is no 
provision as to the venue, if the perjury is committed out of England , naval 
oourts-marhal are under this Act held on board a man-of war (see ibtd , a 69), and 
perjury at a court so hold is triable according to the rules relating to crimes 
committed within the Admiralty jurisdiction , see p 273, ante 
(f) 8 oe JJ v Mitchell (1642), 2 Q B 636, and Counties of Cities Act, 1798 
(gf $®o 8 , 0 . 62), s 3 


llir" p 350, post 


, r For the procedure in inference to summonses and arrests with regard to 
an indictable offence, Bee the Indictable Offences Act, 1848 (11 ft 12 Tick e. 42}, 
as 1 , 2 < Summonses, warrants, end arrests are mere machinery for securing 
the attendance of an accrued person* The invalidity of any of these preliminary 
steps will not affect the junseti^on of justices, if the accused person appears 
ana the charge is one which the justices have power to investigate (A v. Mmkm 

(1070), 4UB.D 614,0 0 B.)* V 
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m 

arrest may issue on a summons being disobeyed, or may issue in **»• i. 
the first instance Seeming 

A summons is an order in writing, signed by a justice and directed Attendance 
to an accused person requiring him to attend beloie a justice or °* Accused 
justices to answer a minimal charge (i) Person. 

A warrant of arrest is an order, also in writing undeL the hand 
and seal of a justice or other person m authority, addiossed to 
a police constable by name, or by the name of his office, and to all 
other peace officers m a certain aiea, commanding lum or them to 
arrest an accused person and bring him before the justices silting 
in a specified place, to answei the ohaige which is refened to in the 
warrant (A) 

600 . Summonses or wan ants may be issued by a justice of the f f ur ^ oMo11 
peace for any county, city, borough or place m England or Wales, Jofimc 
when an infoimation has been laid before Buoh justice that any summonses 

etc. 


(«) As to the form, see Indictable Offences Act, 1848 (11 6 12 Yiofc c 42), 
Schedule, Form 0 It is served by a constable or other peace offioer upon the party 
to whom it is directed by delivering it to such party personally, or if he cannot 
conveniently be met with, then by leaving it with some person for him at his 
last or most usual place of abode {ibid , s 0) 

(k) As to the form of a wuirant in the case of an indictable offence, see Indict- 
able Offenoes Act, 1848 (11 & 12 Viot c 42), Schedule, Form 13 Wamints, 
besides being issued by justices, may be granted m the case of treason by a 
Secretary of State (A v Kendal (1695), 1 Ld Ruym 65, It v Dsspard (1798), 
7 Term Rep 736, Bee Leach v Money (1765), 19 State Tr 1001) Any judge 
of the Hinge Bench Division of the High Court of J ustice may issue a warrant 
for the airest of a person Against whom a charge is made on oath of felony 
(1 Chitty, Criminal Law, 3b , and see Bail Bonds Act, 1808 (48 Geo 3, o. 58), 
s 1) Under s 380 of the Merchant Shipping Act, 1804 (57 & 58 Yict o 60), 
a warrant may be issued by a superintendent (if , a shipping master or other 
officer of a local manne board , see ibid , ss 24C and 742) oi by the principal Board 
of Trade officer at a poxt or district or by his deputy, on ihe information made, 
if the officer so require, on oath, for the appiehension of any seaman or 
apprentice charged with the offence of desertion, absence wi bhout leave, wilful dis- 
obedience, continued breach of duty, or unlawful combination A warrant 
must in general direct the arrest of a particular person by name, or by descrip- 
tion, if hw name is unknown But a justice of tho peace may, at common law, 
issue a search warrant authorising a search in any house et< for stolen goods 
and the arrest of any person found m possession of such goods (b<»g p 309, post) 
In other cases a general wariant (eg t a warrant to seize the “ authors, printeis 
and publishers 11 of a certain specified libel) is bad at common law ( Leach v 
Money (1765), 19 btate Tr 1001 at p 1027, LnUck v Carrington (1765), 
19 State Tr 1029, 1074). Exceptional powers are given by statute authorising 
the arrest of an indefinite number of persons found in gaming houses (see 
Unlawful Games Act, 1542 (33 Hen. 8, c 9), • 9 , Metropolitan Police Act, 
1839 (2 6 3 Yict c 47), s 48, Gaming Act, 1845 (8 6 9Vict c 109), s 6, 
Betting Act, 1853 (16 & 17 Yict o 119), s 11 see Murphy v Arrow, [ 18971 
2 Q. B 527), m unlicensed theatres and other places of public entertainment 
(Disorderly Houses Act, 1751 (25 Geo 2, c 36), s 2 , Metropolitan Police Act, 
1839 (2 6 3 Yict o 47), s 46) , m places used for cockfighting eta (Metropolitan 
Police Act, 1839 (26 3 Yict c. 47), s. 47) Justices are also authorised by a 
number of statutes to issue search warrants m addition to those which they 
may issue at common law (see p 310, post) A warrant of commitment (» e , a 
justices 1 order committing an accused person to prison to take his tied for 
an indictable offence) «is made out, when the preliminary examination is 
concluded and the justices consider that a prtma fane case has been eetab* 
lifted i seep, 323, port* As to bench warrants see p. 351, post. 



202 

SKJT.l 
Securing 
Attendance 
of Accused 
Person. 


Information 


Informed 


Attorney- 

General 


Director of 

Public 

Prosecutions 


Criminal Law and Fboqsdubk. 

person has committed, or is suspected to have committed, any 
indictable offence within the limits of the jurisdiction of snob 
justice, or that any person guilty or suspected of haying committed 
any such crime outside such jurisdiction is residing or being, or 
suspected to reside or be, within such jurisdiction (l). 

601 A warrant cannot issue unless there is an information in 
writing and on oath. A summons may be issued on an oral and 
unsworn information (m). 

Generally speaking, any person may be the informer and may 
make the charge before the justice, except where there is statutory 
provision limiting the power of making the charge to certain 
persons, or making the consent or order of some person a condition 
precedent to the institution of the proceedings (n) 

602 It is the duty of the Attorney-General to institute prosecu- 
tions for crimes which have a tendency to disturb the peace of the 
State or to endanger the Government, and no information at 
the suit of anyone bat the Attorney-General will be granted by the 
King’s Bench Division of the High Couit of Justice for such an 
offence (o) 

603 It is the duty of the Director of Public Piosecutions, under 
the superintendence of the Attorney -General, to institute, undertake 
or carry on euch criminal proceedings, and to give such advice and 
assistance to chief officers of police, clerks to justices and other 
persons, whether officers or not, concerned in any criminal pro- 
ceeding, respecting the conduct of that proceeding, as may be for the 
time being prescribed by regulations under the Prosecution of 
Oflences Act, 1879 (p), or may be directed in a special case by the 
Attorney-General The regulations under that Act provide for the 
Director of Public Prosecutions taking action in cases of importance 
or difficulty, or in which special circumstances or the refusal or 
failuro of a person to proceed with a prosecution appear to render 
the action of such Director necessary to secure the due prosecution 
of an offender (q) 


(0 Indictable Offences Aot, 1648 (11 ft 12 Viet c 42) s 1 As to a warrant 
to ippiehend a person for oflences committed on the high seas or abroad, see 
« bed , s 2, and Schedule, Form E , and R v Eyre (1868), L R 3 Q B 487 As 
to a warrant when an indictment has been found against a penon not in 
enstpdy, see » bd , a 8, and Sched G As to the procedure when the offence 
for which a person is brought before a justice was committed outside his 
jurisdiction, see * bid , a 22 

(m) Indictable Offences Aot, 1848 (11 ft 12 Viot o 42), s 8 , see O' Brum v. 
Bnbner (1886), 49 J I> 227 

(n) Jl v Kennedy (1902), 86 L. T 763, R. v Oranatdh (1849), 1 State Tr. 
fJT. B.) 979 Seep 293 , poet 

(e) B ▼ Langley, Ex pdHe Oraunhay (I860), 8 Oox, O O 361 

(j>) 4t ft 43 Viet c 22 

(a) Ibid., s 2 • see also Prosecution of Oflences Act, 1884 (47 ft 48 VuCt 
a ft% Md prosecution of Oflences Act, 1908 (8 Edw 7, & 3) BegahtMM 
under the Acts of 1879 and '1884 were made 26th January, 1886 (see Douglas, 
Summary Ruoedure, 8th ed., p. 486). 
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604. There are some statutes which require that certain criminal 
proceedings should be undertaken by particular persons, or only 
with the consent of particular persons, but in the absence of 
statutory provisions to the contrary any person may of bis own 
initiative, and without any preliminary consent, institute criminal 
proceedings with a view to an indictment (r) 

606. If application is made to a justice to issue a summons or a 
warrant of arrest, he must exercise a judicial discretion m deciding 
to grant or refuse it If he declines jurisdiction, or refuses to grant 
a summons for a reason which is bad in law, a rule may be 
granted by the King’s Bench Division of the High Court of Justice 


(r) In many statutes relating to proceedings before a court of summary 
jurisdiction there are provisions detlmng what person should be the informant 
(see, eg , Offences against the Person Act, 1861 (24 & 26 Viet o 100), » 42 , and 
NtchoUon v. Booth (1888), 57 L J (m c) 43, Pickering v Willoughby, (19071 
2KB 290, Tarry v Newman (1840), 15 M &W 046, Smith v Near (1903), 
20 Oox, 0 0 458) In a few cases of indictable offences the power of instituting 
proceedings is limited to certain persons or made subject to the consent of certain 
persons Eor instance, all indictments for any offonocs under the Customs Acts 
must be prefen ed m the name of the Attorney Genoral or of some offkei of 
Customs or Inland Revenue (Customs Consolidation Act, 1876(J9&4()Viot c 3b), 
s 255 The consent of the Attorney General is required for a prosecution 
under the Official Seorets Aot, 1889 (52 A 63 Yict. o 62) (see ibid , s. 7 (])), 
the Publio Bodies Corrupt Practices Act, 1889 (52 & 53 Viet o G9) (soot hid, 
& 4). the Prevention of Corruption Aot, 1906 (0 Edw. 7, c 34) (see tbtd , s 2 (1)), 
the Law of Property Amendment Aut, 1850 (22 A 23 Yict c 35) (sec tbt d , 
s 24), the Larceny Act, 1861 (24 A 25 Viet c 96), s 80, the Public Health 
Act, 1876 (38 A 39 Viet o 65), s 69, the Punishment of Incest Act, 1908 
(8 Edw 7, c 45), unless it is commenced by or on behalf of the .Director 
of Public Prosecutions (see ibid , s 6) Where an election court or election 
commissioners have rejwrted that persons have been guilty of any corrupt 
practice, it rests with the Attomey»General to decide whether he should or 
should not institute or direot a prosecution , but it seei h that there is nothing 
to prevent a private person from instituting a prosecution if he wishes (Ooirupt 
ana Illegal Practices Prevention Act, 1883 (40 A 47 Viet c. 61), s 60) , as to 
prosecutions by the Director of Public Prosecutions for corrupt or illegal 
practices, see totd , ss 45, 67, and as to prosecutions bv tho returning officer 
at an election for personation, see Ballot Act, 1872 (35 A 30 Yict r 33), 
s. 24, and Parliamentary Voters Registration Act, 1815 (6 A 7 Yict c 18), 
ss. 66, 87 See tide Elections If any person is charged bofore a justice 
with any crime under the Explosive Substances Act, 1883 (40 Viet o 3), 
no further proceeding is to be taken against such person without the consent 
of the Attorney-General, except for the purpose of securing the safe custody 
of such person by remand or otherwise (ibid , s 7) See title Explostv 
A prosecution under the Territorial Waters Jurisdiction Aot, 1878 (41 A 42 
Yict c 73), s. 2, of a person who is not a subject of the King cannot be 
instituted in England except with the consent of a Secretary of State (tbtd , a i) 
Ho criminal prosecution for libel can be commenced against any proprietor, pub- 
lisher, editor, or any person responsible for the publication of a newspap* r for 
any libel published in such newspaper without the order of a judge in chambers 
being first obtained (Law of Libel Amendment Act, 1888 (61 A 62 Yict c 64), 
s. 8 , and see title Libel and Slander) A prosecution at a bankrupt for an 
offence under the Debtors Act, 1869 (32 A 33 Yict a 02), or under the Bankruptcy 
Act, 1888 (46 A 47 Viot c 52), may be ordered by a court exercising bankruptcy 
junadietum, end in snch a case the Director of Public Prosecutions is to institute 
end carry on the prosecution (Debtors Act, 1869 (32 A 88 Yict c 62), a. 10; 
Mmkmpky Act, 1883 (46 A 47 Yict e. 52], a 160) , but there u nothing whioh 
makes the order of such a oonrt a condition precedent to the institution of 
proceedings or to prevent anyone from instituting them (R v Thomas (1809), 
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to compel Mm to hear and determine the matter («). If he exercises 
his discretion and does so propeily, the coart will not grant a 
mandamus to bear and determine the matter (a). If he refuses to 
giant a summons or warrant and assigns several reasons for doing 
so, and some of these reasons are bad in law, but others are 
good, the court will not grant a mandamus (6) 

606 Criminal prosecutions, except where theie are statutory 
provisions to the contrary (c), may be commenced at any time after 


11 Cox, 0 0 635), and a private jxjrson instituting such a prosecution without 
the order of a judge may now obtain an ordei for the payment of hia costa (Costs 
in Criminal Cases Act, 1908 (8 Edw 7, c 15) s JO, lepe&ling s 17 of Debtors 
Act, 166 c l (32 A 33 Viet o 62) ) If the office of Attorney-General is vacant, the 
Solicitor-General has, it seems, the powers of the Attorney -General (M v 
Wilkes (1770), 4 Burr 2527, at p 2554) In coses of oilences under s 26 of the 
Olioncea against the Person Act, 1861, and of inflicting bodil\ injury on a person 
under sixteen, if the justioes before whom a complaint of the offences is heard 
certify that it is necessary foi the purposes of public justice that the prose- 
cution should be conducted by the guardians of the poor or ovei seers of the 
place where the offence is alleged to have been committed, the guardians, or, 
if theie aie no guardians, the overseers, must conduct the piosecution (t bid , 
s 7.1) 

(s) R v Byrde{ 1890), 60 L J (m c ) 17 As to mandamus, see title Crown 
Pkacj ii l 

fa) R v Bros (1901), 83 L T 581 , R v Kennedy (1902), 86 L T 763 

(J>) R v Kennedy , »upra 

(c) Various periods ot limitation after the offence is committed are provided 
by different statutes for the commencement ot pioceediugs, e g (1) Three yearn 
in the cose of treason (except the treason of designing, endeavouring or attempting 
any assassination on the body of the King by poison or otherwise), if it is com- 
mitted in any part of the United Kingdom (Treason Act, 1693 (7 4 8 Will 3, 
c 3), s 6, Treason Act, 1708 (7 Ann c 21), Treason (Ireland) Act, 1821 (1 
& 2 Geo 4, c 24) , Post 249 , falsely pretending to be in holy orders and 
solemnising matrimony accoidmg to tne rites of the Church of England 

! Marriage Act, 1823 (4 Geo 4, c 70), a 21), offences against the Customs Acts 
Customs Consolidation Act, 1876 (39 A 40 Viet c 36), s 237, seeJ? ▼ Thompson 
1851) 16 Q B 832), offenoes against the Births and Deaths Registration Act, 
1674 (37 & 38 Viot o 88), e. 46, or ag&inBt the Merchandise Marks Act, 1887 
(60 A 51 Viet o 28), s 16 (theie is an alternative period of limitation of one 
year after the discovery of the offence by the proseoution, if that period expires 
before the expiration of three years from the commission of the offence (i bid ) ) 
(2) Two years m the case of all indictments under any penal Btatute whereby the 
to) feiture is limited to the King (stat 31 Elia c 5, s 5), unless the statute 
pieqcnbes a different period (3) Eighteen months in the case of a proseoution 
for penury under the Marriage Act, 1840 (3 A 4 Viet o 72), from the 
solemnisation of the m&mage for the procuring of which the false declaration 
punishable under that Act as perjury was made (ibtd , s 4) (4) One year 

in the case of offences against the Biot Act, 1714(1 Geo l.etat 2, Ct5)(«6»£,s 8), 
or the Shipping Offences Act, 1793 (33 Geo 3, o. 67), s. 8, offences punishable upon 
indictment or otherwise than upon summary conviction under the Night Poach- 
ing Act, 1828 (9 Geo 4, o 69) (ibid , s 4) , offenoes under the Corrupt Practices 
Prevention Aots, % t , the Corrupt Practices Prevention Act, 1864 (17 6 18 Viet 
o. 102), the Corrupt Practices Prevention Act, 1863 (26 A 27 Viot. o. 29), the 
Parliamentary Elections Act, 1868 (31 A 32 Viot o 125), the Ballot Act, 1872 
(35 A 36 Viot. o 33), Part HL, the Parliamentary Elections and Corrupt 
Practioea Aot, 1879 (42 A 43 Viet, o 75), the Representation of the Bmpit 
Aot, 1367 (3G A 31 Yict o 102), es, 11, 49, 50, or the Corrupt and Illegal 
Practices Prevention Act, 1666 (46 A 47 Viot c 51), if such an offence was 
committed xn reference to an election with respect to which an inquiry is held 
by election co mmiss ioners the period of limitation is one year after the offence 



Part HI.— J*ftocEfct>wos Preliminary to Inok^mbnt. 


the commission of the offence (cZ) A prosecution is commenced, 
when an information is laid before a juBtioe («), or, if there is no 
information, when the accused is brought before a justice to answer 
the charge (/), or, if there is no preliminary examination before a 
justice, when an indictment is preferred (g ). 

was committed or three months after the report of suoh coinmidsioners, which* 
ever period last aspires, but must m any case not exceed two ^ ears after the 
offence was committed (Corrupt and Illegal Practices Pioventiou Act, 1883 
(46 ft 47 Viot. e 61), s 61) (6) Six months m the case of offences against the 

Unlawful Drilling Act, 1819 (60 Geo 3 ft 1 Geo 4, c 1) (ibid , s 7) , the offence 
of unlawfully and carnally knowing or attempting to haye unlawful carnal 
knowledge or & girl of or above the age of thirteen years and under the age of 
sixteen (Criminal Law Amendment Act 1886 (48 ft 49 Viet o 69), s. 6, 
Prevention of Cruelty to Children Act 1904 (4i2dw 7, o 15), a 27, and see 
R v West, [1898] 1 Q B 174, OCR) For any act done in pursuance or 
execution, or intended execution, of any Act of Parliament or of any public 
duty or authority, or m respect of any alleged neglect or dofnult m the execu~ 
tion of any suoh act, duty or authority, the prosecution must bo commenced 
within six months next after the act, neglect or default complained of, or in 
case of continuance of injury within six months after the ceasing of suoh injury 
(Public Authorities Protection Act, 1893 (56 ft 57 Viot. o 61), b 1 , see title 
Public Authorities and Public Officers) (0) Three months in the case 
of blasphemy under 9 Will 3, c. 35 (information of the blasphemous words 
must be given within four days after the words spoken {ibul , s 2) ) 

Proof of the issue of a warrant which is not executed within the tune limited 
for commencing the prosecution is not pi oof that tko jproHecutaon is commenced 
in time, unless proof is also given of the information (R v Phillip* (1818), 
Russ & By 369, R v Parker (1864), Lo ft Ca 459, R v Null (I860), 
2 F ft F 16) If an indictment is presented within the time limited and is 
ignored, am bit the prosecution has been commenced m tame, and anothei 
indictment found after the expiration of the limited tame would be valid (R v 
KtUmineier (1835), 7 0 ft P 228). If a prosecution is commenced foi one 
offence (« g , feloniously shooting) within the limited time, and after the emula- 
tion of the limited tune an indictment is found for a different offence arising 
out of the same facts (eg , an offence under the Night Poaching Act, 1828 
(9 Geo 4, o 691 ), the prosecution is not commenced. in time as regards the 
offence for which the indictment is found, unless the >ffonce for whioh the 
indictment is found is one of which the accused person could haye been found 
guilty, if he had been indicted for the other offence (R v Caelolt (1860), 11 Cox, 
0 C 385), so, if a prosecution is commenced within the limited time for rape, 
and the indictment is found after the expiration of such time for an offence 
specified in s 9 of the Criminal Law Amendment Act, 1880 (48 ft 49 Viet o 69), 
the indictment is in time, because on an indictment for rape a person can 
be found guilty of any such offence (sec Criminal Law Amendment Act, 
1886 (48 ft 49 Yict c 69), a 9) Where there is a time limited for the com- 
mencement of a proeeoutaon, the day on which the offenoe was committed is to 
be excluded in the oomputation of the prescribed time (Radchffe v. Bartholomew, 
[1602] 1 Q B 161 , see Pellew v. Wonford (Inhabitant i) (1829), 9 B ft C 134 , 
WiUums v Burgee $ (1840), 12 Ad. ft £1 636) Sundays are to be included m 
the oomputation of time, unless the statute prescribing the tune expressly 
excludes them (B v. Middlesex Justices (1843), 2 Dowl (H s ) 719) In every 
Act passed after 1860 “ month ” means calendar month, unless the Act expressly 
or by implication makes provision to the contrary (Interpretation Act, 18S9 
(62 ft 63 Viet c 68), §. 3) 

* (d) As regards offences punishable under the Summary Jurisdiction Aots, 
except where some other limitation of time is prescribed by statutes, the 
information be ^ within six calenda r months from the time when the 
matter of the information aroee (Summary Jurisdiction Act, 1848(11 & 12 Viet, 
c. 43), a. 11 , see title Magistrates). 

(e) Aw. Waiaee (1707), 1 East, P C. 183, 0. 0 A 

(f) A ▼. Austen (1845), 1 Oar ft Kir 621. 

(*) A T. KiRmneter (1835), 7 C ft P 228. 
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Scb-Sbot 2 — Arrest. 

(i ) In Central 

607. Arrest consists of the actual seizure or touching of • 
person’s body with a view to his detention (h) It may be made 
either with or without a warrant. An arrest without a war- 
rant may be under a power conferred by common law or 
by statute, and may be by a private person, or by a peaoe officer 
on the direction of a private person, or by a peace officer on his 
own initiative 

Anyone who assaults any person with intent to resist or prevent 
lawful apprehension is guilty of a misdemeanour (*) 

An infant under seven cannot, it seems, be arrested (k) 

(n ) Arrest without Warrant 

608 At common law the power of a private person to arrest is 
limited to oases where treason or felony has been actually committed 
oi attempted, or where there is immediate danger of treason or 
felony being committed, or wheie a breach of the peace has been 
actually committed or is apprehended (/) 

609 If treason or felony has been actually committed, anyone 
except the King (m) may without a warrant airest a peison whom 
there is reasonable cause for suspecting of having committed the 
cume (n) 

Anyone may without a warrant arrest a person whom he sees 
on the point of committing or attempting to commit treason or 
felony (o), but there ib no power of anest if the attempt has 
ceased ( p ) 


(A) See Grittier v Spark* (1704), 6 Mod Eep 173 ; Sandon v Jervts (1808), 
E 11 & £ 933, Ex Oh , Btuttn v Lucas (1824), 1 C & P 153 The mere 
pronouncing of words of arrest without touching the body of the person it is 
sought to arrest is not an arrest, unless the person submits to the process and 
goes with the arresting offioer If he does not submit, there can be no arrest, 
unless the officer lays hold of him ( Homer r. Battyn (1739), Suiter’s Nisi PmiB, 


(<) Offences against the Person Act, 1861 (24 ft 25 Viet o 100), • 38. 

Ik) March v loader (1863), 14 0 B (w 8 ) 535 , see p 239, ante 

(() Sen 2 Hawk PO,o 12, 2 Hale, P. 0. 78. Post 318 

(m) The King has no power to arrest or order the arrest of anyone (2 Co Inst. 
186, 187 , me Cate of Kimbolton (Lord) and the Five Membett (1641), 4 State Tr 
83) 

(n) Dalton's Country Justice, p 448, 2 Co. Inst 52, 1 Hale, P 0. 489, 2 
Bale, P 0 82 , Foet 310.318, 2 Hawk. P C.c 12, a 1 ; Allen v ffV»yM(1888), 
• 0 ftP 522, B v iVwe (1838), 8 C ftP 282 As to hue and cry, see 2 Co 
lust 172 , 1 Hale, P C. 464 , Post 309, 310, and p 300, post 

(•) 2 Hawk P. C , o 12, a 19, 2 Boll Abr tit Trespass, Imprisonment, 
««, X, Bandtock v Baker ( 1809), 2 Bos. ft P 260 , R. v Bmt (1825), 1 Hood. 
C. 0 ft) eeeAWenv London and South Weetetn Bail Co (1870), L. B. 6 Q. B. 66 

(p) Sim AUen ▼. London and Booth W e stern Bail Co., tupra. Am to the 
authority of a servant to arrest in respect of an offence committed or sus- 
pected to hare been commitfel against his master’s property, sea the casea last 
cited. .In outs of injuries topropsrty which areefmwea against thelfabmous 
Damage Act, 1861 (24 4 25 Yict c. 97), there is new a statutory power of amet 
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610. A private person may also without a warrant arrest any- 
one who in his presence commits a breach of the peace, when the 
breach is still continuing, or, if it is not stall continuing, when 
there is reasonable ground for apprehending a lenewal of the 
breach, or when the offender escapes immediately after committing 
the breach and is taken on fresh pursuit, which commenced 
immediately and is continued without a break (q) 

A private person may also, it seems, arreBt without a warrant any- 
one who there is reasonable ground for supposing is about to commit 
a breach of the peace in the presence of such ptivate person (r). 


without a warrant (see s 61, t but , and p 301 , post , see, too, Metropolitan Police 
Act, 1889(2 A 3 Viet c 47), • 66, and p 301, «orf) 

(y) Price v SeeIet/( 1843), 10 CL A Fin 2811 L , following Timothy v Simmon 
(lb33), 1 Op M & R 767 , R v Light (1867), 27 L J (m o ) 1, C 0 It , 2 Uawk. 
P C , e 12, s 1 As to persons acting under tho command of a justice of tho peace 
m suppressing a not or in aid of the polio*, see p 209, poet A breach of tho 
peace is committed, when there is an actual assault (see Osborn v Vtttch (1868), 
IF & F 317 , Coward v BaddeJey (1859), 4 H & N 478, and p 605, pod), or 
when public alarm and excitement are caused by a person’s wrongful act More 
annoyance and disturbance or insult to a person oi abusive language or great 
heat and fury without personal violent e do not c (institute a breach of the peace 
(Wheeler v If kiting (1810}, 9 0 &P 262) A efcrangoi who commits a disturb- 
ance m another person’s nouse may be turned out of the house by tho house- 
holder or by a constable whom he calls to his assistance, but cannot bo given in 
charge (tbtd ) The persistent ringing of another person’s dooi boll does not of 
itself < onstitute a breach of the peace (Grant v Moser (1843), 5 Man A G 123 , 
but see now Metropolitan Police Act, 1839 (2 & 3 Viet c 47), a 54 (16) , Town 
Police Clauses Act, 1847 (10 & 11 Viet o 89), s 28) A person who is present 
at a public meeting and disturbs the meeting by densivo cries and by putting 
questions and making observations does not commit a broach of the peace, 
although such conduct might justify the turning the disturber out of the place 
where the meeting was held (Wooding v OrUy (1839), 9 C & P 1), or mignt be 
ground for a prosecution under the Public Mooting Act, 1 908 (8 Edw 7, c 66), B. 1 
If a person who conducts himsolf in a disordeily lnamu i in a house, and refuses 
to leave when requested, resists and lays hands on the h u Beholder who attempts 
to turn him out, the person so resisting commits a breach of the poace for which 
he may be arrested by the householder without a warrant (Howell v Jackson 
(1834), 6 C A P 723), but, exoept where there is a breach of tho peace, there is no 
power at common law to arrest without a warrant for a more disturbance (Green v 
Bartram (1830), 4 C A P 308, Bose v Wilson (1823), 1 Bing 353, Brcec y. 
Taylor (1835), 4 Nev A M. (x b ) 469) If a fcerson by abusive language or 
disorderly conduct m or near to a house causes a crowd to assemble ana refuses 
to desist, such conduct by him amounts to a breach of the peace, and justifies 
ah arrest without a Warrant by anyone present, “such acts tend to excite 
the passions of the crowd and to endanger the person or house of the person 
so abused” or annoyed [Ingle v Bell (1836), 1 M. & W 616, Cohen v 
Huskisson (1837), 2 M. i W 477). To create a disturbance and molest and 
obstruct a public officer (eg t a returning officer) in the execution of his duty is 
a breach of the peace (Spmhury y MicJilethwaUe (1808), 1 Taunt 146, per Lord 
Maxsfield, C J , at p 161) As to resistance to a sheriff, see Sheriffs Act, 1887 
(60 A 61 Viet c 66), s. 8 (2), and note (/), p 303, post f and title Sheriffs am> 
Bailiffs. If a bystander sees two or more persons fighting, he may arrest any 
m either of them, and is not bound to inquire who did the first wiung 
TTimothy v. Simpson (1838), 1 Or. 1C A It 757, Baynes y, Brewster (1811), 2 
0.3 375) As to fresh pursuit, see B v Light (1867), 27 L J (v cjl.C (' XL, 
JL t Walker (1854), Dears. C 0 368 , Griffin y Coleman (1869), 4 JI A N 
r . Marsden (1888), L B. 1 0 C B. 131 , Timothy y. Simpson (1835), 1 
Or It A R 757 , Prtge v Seeley (1843), 10 OL A Fin 28, H. L 
(r) B, y. Light (1857), 27 fc J (m 0) 1, O 0* B , per Williams, J. 
atp 3. 
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If a breach of the peace has been committed, and there is nothing 
to show that the offender intends to renew the offence, there u no 
power at common law to arrest without a warrant (•). 

In cases of misdemeanour other than those which amount 
to a breach of the peace theie is, m the absence of statutory 
authority, no pouer to arrest without a warrant (t). 

Pew* officers 611 Peace officers, t e , oonstables and other persons who are 
specially employed in the preservation of the peace (u), have at 
common law the same powers of arrest that private persons have, 
and certain additional powers 

Hospiolon of A peace officer may arrest on suspicion of felony, whether a 

Wony. felony has or has not been committed (x) 


(a) Timothy ? Simpaon (18*35), 1 Cr M & B 757 , Baynes ? Brewster (1641), 
2 Q 13 *375 , B y Walker (1854), Deais 0 C 358, R v Maraden (1868), 
LB 1 0 0 B 131, but see R v Light (1857), 27 L J (m o)1, 

0 0 B Queers whether, apart from statute, a private person has not the 
power of arresting an offender committing a misdemeanour and injuring such 
poison's property, if thoie is no other way of piotectiugtho property (see 2 Boll 
Abi tit Trespass, Imprisonment, 559, E , Allen y London aiid South Western 
Rail Co (1870), L B 6 a B 65, Hanson? Waller, [1901] 1 K B 390, 
Abrahams v Deuhn, [1891] 1 Q. B 516, C A , Stevens v Htmhelwood 
(1891), 55 J P 341, 0 A) 

( t ) l 4 ox v Gaunt (1832), 3 B & Ad 798 , Mathews v Biddidph (1841), 3 
Man &G 390, but see Ilolyday v Oxenbndge (1631), Cro Oar 234, 2 Hawk 
P 0 , c 12, s 20 

( u ) As to who ib a peace officer, see Chffe v httlenwre (1803), 5 Esp 39 
The officers specially employed in the preservation of the peace are (1) justices 
of the peace, who may themselves apprehend or order by word only the 
apprehension of any persons committing a felony or breach of the peace in 
their presence , (2) sheriffs , (3) coroners, both of whom may apprehend with 
out wanant any felon in their jurisdiction, (4> constables, (5) watchmen 
(4 B1 Com 289) Oonstables may be county or boiough or parish or special 
oonstables As to the powers of constables at common law, see 1 B1 Com 
355 As to special constables, see Special Constables Act, 1831 (1 ft 2 
Will 4 c. 11) , Special Constables Act, 1835 (5 ft 6 Will 4, c 43), Special 
Constables Act, 1838 (1 ft 2 Yict ol 80) , Police Act, 1890 (53 ft 54 Yict 
c. 45), s 28 As to oonstables on canals or rivers, see Canals (Offences) Act, 
1840 (3 ft 4 Yiot, c. 50), si As to constables appointed by the Chancellors or 
Vice-Chancellors of the Universities of Oxford and Cambridge, soe Universities 
Act, 1825 (6 Geo 4, c 97), s. 1 Watchmen, before the establishment of the 
present police force, were appointed to assist constables , but watchmen haying 
the power of oonstables may now be appointed under the Lighting and Watching 
Act, 1833 (3 & 4 WilL 4, c 90), s 42. Water bailiffs, with similar powers, are 
appointed under the Salmon Fishery Act, 1865 (28 ft 29 Vick c 121), a 27 , 
Salmon Fishery Act, 1873 (36 ft 37 Yict c 71), s 36(4), and Freshwater 
Fisheries Act, 1884 (47 Viet c 11), s 3 (see title Fisheries) As to the high 
constable of the hundred, see 1 B1 Com 344, and High Constables Act, 1869 
(32 ft 33 Yict. c 47). See generally, title Folios 

1 (m) Samuel y Bayne (17 80), 1 Doug (X. B ) 359 , Williams y. Dawson (1788), 
eita<| in Hobbs y Branscomb (1813), 3 Camp 420, at p. 421 ; Lawrence v. Hed gm 
(1 810k 3 Taunt 14 , Hobbs y Branscomb, supra , 420 , Beckwith y Phtlby (182ft 
6B AO 635, Dams? 7?usi*tt(1829), 5 Bing 354, Nicholson? Hardwick (1833), 
6 0 ft ?• 495, Hadleif v Perks (1866), L&lQB , per lfcAGKBUlur, J n at 
p 456. fkmblty rft constable is not justified m apprehending a person without 
warrant m suspicion of havipg received stolen goods, it the constable has no 
other evidence against such 'person than the statement of the thief (Isaacs r. 
Brand Q817), & Stark 167) Knowledge by a constable that a warrant has 
been issued by a duly authorised magistrate for the arrest of a person for fekmy 
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It is the duty ol a peace officer, on a reasonable charge of felony 
being made to him by a private person against anyone else, to 
take the supposed offender into custody (y). 

612 . In eases of misdemeanour a peace officci , like a private 
person, haB at common law no power of arresting without a warrant, 
except when a breach of the peace has been committed m his 
presence or when there is reasonable ground for supposing that a 
breach of the peace is about to be committed or renewed in his 
presence (a) 

A peace officer is justified m receiving into custody fiom a puvate 
person a supposed offender whom the private person has lawfully 
arrested without a warrant ( b ) 

If a peace officer sees a breach of the peace committed, or is 
assaulted 01 obstructed m the arrest of a felon, he can, if there is 
a reasonable necessity, call upon a private person for his OBBistance 
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or that an indictment, has been found against such a person, is sufficient ground 
of reasonable suspicion to justify an arrest by tho constable, although no 
warrant has been handed to him ( Greaqh v Gamble (1888), 24 L B Ir 458 , 
Dalton, Country Justice, 447 , 1 Bast, P C 300) 

(v) fledges v Chapman (1826), 2 Bin g 523, Cowles v Dunbar (1827), 2 0 &P 
565, Ifoqg v Ward (18ii8), 3 H & N 417 4 ‘Whether a felony has boon 

committed or not, if an individual charges a constable to take a paity into 
custody, no action will lie against the constable, booauso in such a cane it is hi* 
duty to act and not to deliberate 99 (Hedges v Chapman, supra , per Best, J , at 
p 526) 44 If a person comes to a constable and says of another simplmter, 4 1 

chaige this man with felony, 1 that is a reasonable ground, and tho oonst&bta 
ought to take the person charged into custody But if from tho circumstance* 
it appears to be an unfounded charge, the constable is not only not bound 
to act on it, but ho is responsible for so doing” (Hogg v Ward, supra , 
per Bbajcwell, B , at p 422, see M 1 Clough an v Clayton (1816), Holt(w r ), 
478) 

(a) See p 207, ante, Griffin v Coleman (1850), 4 fl A N 263, Hardy v 
Murphy (1795), 1 Esp 294, Booth v Hanley (1826), 2 C &P 288, Levy v. 
Edwards (1823), 1 C & P 40 , fl v. Brxght (18 10), 4 0 & P 387 A magistrate 
has no power to arrest foi a misdemeanour committed in his presence, whore 
there is no breach of the peace and where it is not necessary to arrest the 
offender to prevent the renewal of the act (B v •Poe (1866), 15 L T (h s ) 37, 
pcrPlooivG B, atp 40) A constable may apprehend anyone who anis or 
abets those who commit a breach of the pear* in his presence (Levy v. Edwards , 
supra, at p 43) If an offender is apprehended and is in the custody of a peace 
officer, and a person espouses his cause and encourages him to resist the officer, 
he may arrest suoh person ( White v Edmunds (1792), Peake, 123) If an affray 
has happened and a blow or wound has been given, and it seems likely that i 
felony will be committed, a constable may take the offender into custody without 
a warrant, although he was not present, when the affray took place But untam 
there is reasonable ground for oehevmg that a felon v will probably be com 
nutted, there is no power of arrest (Coupey v Henley (1797) 2 Bin 640) 

(b) See Timothy v Simpson (1835), 1 Or M &E 757, R v Walker (1831). 
Bum. 0 C 358; R v Light (1857), 27 L J (u o) 1, C 0 B ; Derecoxtrt v 
Wtinshloy (1855), 5 £ ft B 188, v Marsden (1868), LB, 1 O O R 111 • 
Baynes v Brewster (1841), 2 Q B 376 , and p 296, ante If abre&'h of the 
peace has been committed but is over, and the offender has quitted tho spot 
where the breach was committed and there is nothing to show that ho intends 
to nhew the offence (eg , when he runs away on the constable being sent for), 
there ie nothing to justify arrest by the constable on the information of the 
person complaining (Baynes v Brewster, supra, see £ v. Light, siqnu § Cock 

Nsthmrom (1834), 6 0. ft P 741). 
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in arresting an offender, and such person commits an indictable 
offence if he refuses to aid the constable (c). 

613 There are a large number of statutes which expressly 
authorise arrest without a warrant Such power is m some cases 
given generally to any person (d), m some cases to certain specified 


(t) See It v Brown (18-11), Car & M 314, and p 500, post So it la tho duty 
of magistrates at the time of a not to keep the peace and restrain noters and 
pursue and take them, and to enable the magistrates to do this they may call on 
all the King’s subjects to assist them, and all the King’s subjects are bound 
to do so upon reasonable warning (R v Finney (1832), 5 C & P 254 , and see 
the Biot Act, 1714 (1 Geo 1, stat 2, c 5), s 3) Persons who aid the magis- 
trates or constables m a case of necessity ore protected from the consequences 
of their acts (Bedford v Birley (1822), 3 Stark 76, Statght v Qee (1818), 
2 Stark 445) 

Theie was an old common law process of pursuing felons and those who had 
dangerously wounded another called “hue and cry,” which could be raised 
by piecept of a justice of the peace or by a peace officer or by any private 
man that knew of a felony , the party raising it had to acquaint the oon- 
stable of the vill with all tho circumstances which he knew oi the felony and 
the person of the felon, and theieupon it was the duty of tho constable to search 
his own town and raise all the neighbouring villa ami make pursuit with horse 
and foot In the prosecution ot such hue and ciy the constable and his atten- 
dants had the same powers, piotection, and in domiufi cation as if acting undei 
a wanunt of a justice of the peace (4 B1 Com 290 , 2 Hawk V 0 , & 12, s 5, 
p 115) A person who joined in following a suspected felon upon a hue and cry 
was justified o arresting the party pursued, ovon though no felony had been 
committed, for <ho pezson who so joined wus under the same niotection as the 
constable (1 Hale, P C 464) The statutes relating to hue ana cry (13 Edw 1, 
stat 2, oo 1 and 4, 28 Edw 3, c 11, 27 Ehz c 13, and 8 Geo 2, c 16) made the 
duty of raising and following the hue and cry imperative bv imposing on the 
hundred a liability to make compensation for robbenos, if the robber was not 
token , and other statutes (c g , 9 Geo 1, c. 22) made the hundred responsible 
foi damages dono by persons notously and tumultuously assembled, if the 
offenders were not oonvictod The statutes as to huo and cry weio repealed by 
7 & 8 Geo 4, c 27, and the othei statutes by 7 A 8 Geo 4, c 31, and the only relic 
of the former proceeding agauist the hundred is the remedy which a person who 
sustains a loss through the destruction ot a house, building or any property 
theiem, or the plunaeiing of a stranded ship or boat, or the destruction of 
machinery by persons riotously assembled together has against the polioe 
authonty ot tho district (Riot (Damages) Act, 1886 (49 A 50 Viet c 38), s 2) 
But the liability of oveiy person in the county to bo ready and apparelled at the 
command of the sheriff and at the cry of the county to arrest a felon stall 
remains (Sheriffs Act, 1887 (50 & 51 Viot c 55), s 8 (1) ) and a person who 
followed at the cry of the county and arrested a supposed felon would, it seems, 
be still entitled to the same protection, as if he were a peace officer 

(d) Eg, any person may apprehend without warrant anyone found com- 
mitting an indictable offence in the night, i e , between 9pm and 6am 
(Prevention of Offences Act, 1851 (14 A 15 Viet c 19), ss 11, 13), or anyone 
found committing any offence punishable by virtue of the Larceny Act, 1861 
(24 A 25 Yict c. 96) (see ibid , a 103) (except the offenoe of unlawful angling m 
the daytime , %btd , s 24), or anyone committing an offence punishable by virtue 
of the Public Stores Act, 1875 (38 & 39 Viet c 25) (i fad , a 12 , see also 
Dwmnff v Cape! (1867), L ft 2 C P 461 , Field v Musgrove (1867), 16 L. St 
596; L**te v Hart (1868J, L ft. 3 C P 322 , and compare Morru y Wise 
(1860), 2 F 4b F 61), or anyone found committing an indictable offence 
against the Coinage Offences Act, 1861 (24 & 25 Viot. c. 99) (see tbid , s, 31), or 
anyone found offending agaiqst the Vagrancy Act, 1824 (5 Geo 4, c 83) (see 
t5ia , i I; end Horley v Sogers (i860), 2 E & E 674), or anyone found 
committing an offenoe against a 146 of the Spirits Act, 1880 (48 & 44 Viot 
a 24)," or anyone who is guilty of riotous or disorderly behaviour in any 



Past III. — Proceedings Preliminary to Indictment. 


SOI 


persons or under certain conditions, as veil as to constables or 
other peace officers (e), and in some cases to constables or other 
peace officers alone (} ) 


highway or other public place, or is drunk on any highway or other public 
place, while he is m charge of any carnage etc , or is drunk when in possession 
of any loaded firearms (LicenBi? Aot, 1872 (36 A 36 Viot o 94), a 12), or is 
found drunk in any highway or otner public place and appears to be incapable 
of taking care of himself (Licensing Aot, 1902 (2 Edw 7, o. 28), s 1) Under 
the Lighting and Watching Act, 1833 (3 & 4 Will 4, o. 90), e 66, any person 
who sees anyone unlawfully breaking damaging etc a lamp, watch house etc, 
erected under the authority of the Aot may appiehond the offender, ami any 
other person may assist in such apprehension (tbid , s 66) A youthful 
offender detained in a certified reformatory school or a child detained m a 
certified industrial school may be approhenaed, if while being so detained be 
escapes from such school (Ohilaren Act, 1908 (8 Edw 7, c 67), s 72 (1) and (2)) 
Under the Customs Consolidation Aot, 1876 (39 ft 40 Yu t c .16), as 179,186 190 
any person committing an offenoe (smuggling etc ) umloi one of those sections 
may be detained Under the Army Act, 1881 (44 & 46 Viot c 68), s 166, any 
person found committing an offence against that section may he appiehended 
(«) Tlius, under tho Malicious Damage Act, 1861 (24 A 25 Viot c 97) s 61, any 

C ie officer or the ownei of the property injured or any peisou authorised by 
, may arrest any person found committing any offence against the Aot So, 
under the Metropolitan Police Act, 1839 (2 A 9 Viot c 47), s G(i, any constable or 
the ownor of piopeity with lospect to which an offence punishable under that 
Act is committed, or any person authorised by him, may arrest a person found 
committing 6uch offence Similar provisions are contained m the Town Police 
Glauses Act, 1847 (10 & 11 Viet c 89) (soe s 16 , soo also Pi event] on of Oitraes 
Act, 1871 (34 A 35 Viet o 112), & 7) Under the Larceny Aot, 1861 (24 A 2o 
Viet o 96), any person to whom any property is offered to be sold, pawned cm 
delivered, if he has reasonable cause to suspect that any offenoe punishable unde? 
that Act has been committed with respeot to suoh property, is authorised and, if 
it is m his powei, required to apprehend the person offering su< h property (ibid , 
s 103, see also the Canals (Offences) Act, 1840 (3 A 4 Vjct c 60), s 12, and the 
Army Act, 1881 (44A45Vict c 68), s 166) Under the Pawnbrokers Act, 1872 
(36 A 36 Viot c 93), where any offence mentioned m s 34 of tho Act is 
committed, or whore on an article being offered in pawn to a pawnbroker lie 
reasonably suspects that it has been Btolen or otherwise i» ’ogally or clandestinely 
obtained, the pawnbroker may seize and detain the person (tbtd , s 34 , and see 
Reward v Clarke (1888), 20 ft B D 658) Under the Night Poaching Aot, 
1828 (9 Geo 4, c 69), if any person is found committing the offence of unlaw 
fully taking or destroying any game or rabbits by night m any laud, oi of 
unlawfully entering or being by night m any l^nd with any gun, not ptc for 
the purpose of taking or destroying game, the owner or occupier of such land, or 
any person having a right or reputed right of free warren or free chase thereon, 
or the lord of the manor or reputed manor wherein such land may be situate, or 
any gamekeeper or servant of any of these persons, or any persons assisting such 
gamekeeper etc., may apprehend such offender upon such land, or, m case of 
pursuit being made, m any other place to which he may have escaped therefrom 
hind , s 2) Under the Game Act, 1831 (1 A 2 WilL 4, e 32), where any person 
u found on any land or in any of the King's forests, parks, chases or warrens in 
the daytime, in search or pursuit of game etc , any person having the right of 
lolling the game upon such land, or the occupier of the land or any gamekeeper 
or servant of either of them, or any person authorised by either of them, or an 
officer of the forest etc , may require the person so found forthwith to quit the 
lend where he is found, and also to tell his Christian name, surname, and pla<e 
of abode If the person so found does not give his real name or place of abode, 
or gives a description of his placo of abode which is illusory for the purpose of 
discovery, or wilfully continues or returns upon the land, tho person who 
requires the name eto , and any persons acting by his order and in hi* aid, may 
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apprehend the offender [ibid , e 31) Under the Highway Act, 1030 (0 A 6 
Will 4, c 60), the surveyor of highways, assistant surveyor, and suoh other 
person as they shall call to their assistance, oi any other person witnesnng the 
commission of an often ce undei the Act, may seize the offender, if his nawm ig 
unknown (i btd , s 79 , and see s 78) 

Under the Railway Regulation Act, 1840 (3 A 4 Viet c 97), if any person 
wilfully obstructs or impedes any officer or agent of any railway company in 
the execution of his duty upon any i ail way etc., and refuses to quit upon 
request made by any officer or agent of the company, any such officer or agent, 
oi any person whom ho may cull to his assistance, may seize and detain suoh 
person (ibid , s 10) Under the Railways Clauses Consolidation Act, 1846 (8 A 9 
Viet o 20), all persons aoting on behalf of a railway company, and all 
constables and peuce officers, may appiehend and detain any peison wbo is 
dihioveied m or after committing or attempting to commit uny of the offences 
mentioned m s 103 of the Act (evading pu)inent of fare eta) [ibid , s 104' 
Any offieni oi agent of a rulway company, and all peisons called by lam to 
his assistance, may seize and detain any person who shall have committed an 
offence against tho Act or the special Act of the rulway company, and whose 
name is unknown to such office i or agout [ibid , s lo 1 > Under the Regulation 
of Railways Act, I860 (62 A 53 Viet c 67), any officer of the railway compan\ 
oi uny constable, may detain a passenger who fails, after lequeBt by such 
officer, either to pioduce or to dehver up his ticket or to pay hi* fare, and also 
tails on request by such officer to give his name and address (t bid , s 5) 
Under the Tiamwuye Act, 1870 (33 A 34 Yict a 78), s 62, any officer or 
soi vant of the promote] s or lessee* of any tramw ay, and all peisons called by him 
to his assistance, may seize and detain any person discovered either in or aftei 
committing or attempting to commit any offence mentioned ms 51 of tho Act 
(evading payment of faie etc ) (ibid , s 62) Under the Mei chant Shipping Act, 
1894 (67 A 68 Yict. c 60), s 287 (3), the mustei oi otiiei officer of a duly certificated 
passe ngoi steamei may detain any person who commits any offence against that 
section (molesting passengeis, evading payment of fare etc ) Under the Poor 
Law Amouclment Act, 1834 (4 A 5 Will 4, c 7 b), s 92, if any person c&mes etc , 
oi attempts tocaiiy etc , into any woikhouso any spirituous or fermented liquor 
without tho oidei in wilting of the mastei, the master, or any officer of the 
woiUiouse acting under his direction, may' apprehend the offendor or cause h im 
to ho appiehendod Under the Act 1 Mar , boss 2, c 3 (“for preserving peuce 
dining divine sol vice "), any constable or churchwaiden of the parish etc wheie 
an offence undoi the Act is committed, or any othei officer oi other peisou 
present at tho time of the offeuce, may arrest an offender against tho Act [ibtd , 
s 1 , and see Hi 'ham* v Glcinster (1821), 2 B A C 899) Under the lCu lesiastical 
Couits Juiisdntion Act, I860 (23 A 24 \ let c 32), any person guilty of an 
offence under tho Act (brawling etc in church) may, 11 immediately and forth- 
with” aftei the offence is committed, be apprehended by any constable or church- 
warden of the pansh oto wheie the offence is committed [ibid 9 s 3, and see 
lienait v St Faul'a (Man and Chapter ), [1906] 2KB 249, Cope r Barber 
(1872), L R 7 C P 393). A person committing an offence under the Revenue 
Ait, 1862 (25 A 26 \ict c 22), a 31 (selling raids without a licence), may be 
apprehended by any constable oi officer of Inland Revenue Under the Pedlars 
Act, 1871 ( J4 A 36 Yict c 96), s* 18, if a peison acting as a pedlar refuses 
to show his ^eitificate or has no certificate, or refuses to allow tho opening or 
inspection oi his pack etc. by a constable or officer of the police, such 
penmu may be apprehended by any ui the persons authorised to demand 
the production of the pedlar's certificate, or any other person acting by the 
order oi at tho request or in aid of suoh person. Under the Hawkers Act, 
1888 (51 A 52 Yict r, 33), a 6, any f officer of Inland Revenue or officer of 
the peace may arrest a person found committing an offence against that 
section (hawking without licence etc ) Under the Explosives Act, 1875 
(38 A <39 \iot o 17), b 78,- any person who is found committing an offence for 
which he is liable to a penalty under the Act, and which tends to cause an 
explosion ek in or about any factory etc , may be apprehended by a constable or 
an offioer of the local authority, or by the occupier oi servant etc. of the occupier 
of the factory etc Under the Metropolitan Board of Works Act, 1877 (40 Yict 
c.viuU 9, any constable or any officer of the London County Council (see 
Local Government Act, 1888 (61 A 62 Yict, o 41), a 119, may seize and detain 
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any person committing or haying committed any offence against the Metropolitan 
Board of Works Act, 1877 (40 Yiofc c* vm ), or any bye-law thereunder, if 
the name or residence of such person is unknown to such oflioer. Under the 
Naval Deserters Act, 1847 (10 & 11 Yict o 62), s 9, any person reasonably 
suspected of being a deserter from the King's navy mav be apprehended by the 
constable of any place where such person is foimd and, if no suoh constable can 
be immediately met with, by any person in the King's service. Under the Army 
Aot f 1881 (44 & 46 Yict c 58), s 154, am person leasonably h unacted of being 
a deserter from the army may bo apprehended by a constable or if no oonstable 
can be immediately met with, by any othei officer or soldier oi ' other poison.” 
As to “military custody/* see i&ui., s 54 

(/) Thus, any oonstable or poaoe officer may apprehend without warrant any 
person whom ho shall find lying oi loitering in any highway, yard, or othor 
place, and whom he shall have good cause to suspect of having committed or being 
about to commit any felony mentioned m the Offences against the Person Aot, 
1861 (24 & 25 Viet c 100) (see ihd , s 6b), or uny felony against the Larceny 
Act, 1861 (24 A 25 Yict c 90) (see ibid , s 104), or against the Malicious 
Damage Act, 1861 (24 A 25 Yict c 97) (see i bui , s 57), If a sheriff enoouriteig 
any resistance in the execution of a writ, he is to take with lum M the power of 
the county ” and to go in propor person 44 to do execution,” aud may arrest the 
i esisters and commit them to prison, and every such resistor is guilty of & mis 
demeanour (Sheriffs Act, 1887 (50 A 51 Yict c 55), a 8 (2)) Under the 
Profane Oaths Act, 1745 (19 Geo 2, c 21), s o, any constable or other peaoe 
officer may seize, secure and detain any person 44 who shall profanely swear oi 
curse in the presence and hearing” of such constable aud who shall lie unknown 
to him Under the Unlawful Drilling Aot, 1819 (60 Geo 3 & 1 Geo 4, c 1), 
s 2, any justice of the peace or peace officer, oi any othor poison acting in thoir 
aid or assistance, may disperse an unlawful meeting or assembly prohibited by 
the Act (t t , for the pui pose of training oi drilling poisons to the use ot arms 
without lawful authority), and may aircst and detain any poison pi snout at, or 
aiding, assisting or abetting, any such assembly oi meeting Under the Ilosiei v 
Act, 1843 (6 & 7 Viet c 40), s 9, every peace officer ana constable, and evei\ 
watchman duly appointed by law, during such time as he shall be on duty, xnuv 
apprehend, or cause to be apprehended, any person whom he may leasonablv 
suspect oi having or carrying or in any way convening at any time after sun 
setting and bofore sun rising any woollen etc materials intrusted to any jiernou 
for the purpose of beyig manufactured etc , nr any tools or apparatus intiustod 
to any person for manufacturing such matouals, if <t is supectid that such 
millennia etc have been or aie being purloined, ombe/ id or ofiiurwiso fiaudu- 
iently disposed of , Bee also the Frauds by Woikmen A( r, 1777 (17 G»*c> 3, < 56) 
b 11 Undei the Cruelty to Ammils A(t, 1849 (12 & 18 Viet c 92), s Id, any 
constable, upon hi9 own view, or upon the cum plain t and information of uu y 
other person who shall declare his name and place of abode to 1 lio constable 
may seize and secure any offender against the Ac t Undei the 1 ’to von tion of 
Climes Act, 1871 (34 A 35 Viet c 112), s 3, any cons table in anv police 
district, if authorised in wilting by the chief officer of police in tint district, 
ma r take into custody any convict who is the holder of a licence granted 
under the Penal Senitudo Acts, if it appeals to such constable that such 
convict is getting his livelihood bv dishonest tiuhuh (see also ibtd , s 7) 
Under the Penal Servitude Act, 1891 (54 A 55 Vui c 69), s 2, any const ible 
may take into custody any holder of a licence under the Penal Soivitude 
Acts (see tit d 9 a 11) or any person under the supervision of the police in 
pursuance of the Prevention of Crimes Act, 1871 (44 A 35 Viet c 112; 
whom he reasonably suspects of having committed 4 * any offence ” Undei fh« 
Licensing Aot, 1872 (35 A 36 Yict o. 94), a 25, any oonstable may demand Um 
name and address of any person found on any licensed premises at a time wiiou 
they should be dosed, and if such person fails to give his name or addict, or if 
the constable has reasonable ground to suppose that the name or addict given is 
false, and requires evidence of the correctness of the name oi address given, and 
such person fails to give suoh evidence, the oonstable may apprehend su< li person. 
Similar provisions are contained m the Licensing Act, 1874 (37 A 38 W t c 40). 
a. it, m the case of persons found on premises where intoxicating liquor is 
(unlawfully sold or kept. Under the Indecent Advertisements Act, 1889 (62 A 
68 VioL e 18), s 6, any constable or other peace officer may arrest any person 
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614 Where a felony or treason has been actually committed, 
an ariest without warrant of a person reasonably suspected of 
having committed the offence is lawful at any time after its 
commission ( g) 

And where no felony has in fact been committed, a peace officer 
may. it seems, ai rest a person on suspicion at any time after the 
commission of the act which is supposed to be a felony (ft). 

whom he shall find commit! ing any offence against the Act Under the Military 
Lands Act. 1892 (65 oh Viet, c 43), s 17, any person who commits an offence 
against any bye-laws under the Act (see ibid , s 14) may be taken into custody 
by any constable or officer authorised in manner provided by the bye-laws 
Under the Diseases of Animals Act, 1894 (57 & 58 Viet c 57), s 43, if a person 
is seen or found committing, or is reasonably suspected of being engaged m 
committing, an offence against the Act, a constable may stop and detain him, 
and if his name and address aie not known to the constable, and such person 
fails to gi vo them to the satisfaction of the constable, the constable may appiehend 
him Under the Pievontion of Cruelty to Cbildien Act, 1904 (4 Edw 7, c 15), 
s 4, and the Children Act, 1908 (8 Edw 7, c 67), s 19, any constable may take 
into custody any person who within view of such constable commits an offence 
undoi the Act of 1904, or under Part II of tho Ait of 1908, or under ss 27, 55, 
or 56 of the Offences against tho Persou Act, 18bl (21 & 25 Yict c 100), or 
any offence against undone under the ago of sixteen undoi ss 6, 42, 43, 
62 or 62 of that Act, or under the Criminal Law Amendment Act, 1885 (48 
ft 49 Viet c 09), or under the Dangerous Performances Acts, 1879 and 1897 
(42 & 43 Viet c 34 and GO A 01 Viet c 52), or any other offence involving 
bodily injury to anyouo undor the ago of sixteen , and a constable may also 
take into custody any peison who his committed, or who he has reason to 
believe has committed, any of tho offences mentioned aboye. if the constable 
has reasonable ground for believing that such person will abscond, or if the 
name and address of suoh person are unknown to und cannot be ascer- 
tained by the constable Under the Street Betting Act, 1906 (6 Edw 7, c 43), 
e l, any constable may take into custody without warrant any person found 
committing an offence under the Act Special powers of arrest ore given to the 
members of tho metropolitan police force , see Metropolitan Police Act, 1839 
(2 & 3 Viet c 47), ss 28, 34, 38, 4G, 47, 48, 54, 62, 61, bt, 65, LG (see Sfotken v 
fhrrfcr (1831), 4 0 & P 477, Stmmona v Mtlhngen (1846), 2 O B 524, Bow- 
ditch v Bdlchtn (1850), 5 Exch 378), Metropolitan Police Act, 1864 (27 & 28 
Viet c 55), s 1, Motiopolitan Streets Act, 1867 (30 ft 31 Viet a 134), ss 12, 
23, and compare Metropolitan Streets Act, 1903 (3 Edw 7, c 17) As to 
the powers of arrest of the City of London Police, see stat 2 ft 3 Viet c xciv , 
ss 18, 30, 31, 32, 35, 44, 45, 46, 48, and Metropobtan Streets Act, 1867 
(30ft3lYiot o 134), s 23, Bowditchy Bakhtn, tupra , and see Public Stores 
Act, 1875 (38 ft 39 Yiok c 25), s 6 Special powers of arrest are conferred 
upon constables acting under the Town Police Clauses Act, 1847 (10 ft 11 Yict 
c 89) (see ss 14, 15, 36 of that Act) , upon constables acting under the Municipal 
Corporations Act, 1882 (45 ft 46 Ynt. c 50) (see s 193 of tnnt Act), upon canal 
and river police (see Canals (Offences) Act, 1840 (3 ft 4 Yict c 50), ss 9, 10, 11) , 
and upon water bailiffs (see Salmon Fishery Act, 1863 (28 ft 29 Yict a 121), s. 27 , 
Salmon Fishery Aot, 1873 (36 ft 37 Yict c 71) s 36 (4) , and Freshwater 
Fisheries Aot, 1884 (47 Yict o 11), s 3) As to power to arrest by con- 
stables appointed by the Chancellors or Vice-Chancellors of the Universities 
of Oxford and Cambridge, see Universities Act, 1825 (6 Geo 4, c 97), a 3; 
and 270, ante Besides the powers of arrest without warrant that are 
expressly given by statute Jto constables, they may, subject to the conditions 
imposed by each particular statute, exercise all the powers of arrest that are 
given by a statute to '* any person ” 

(c) See Dalton, Country justice, pp 447, 478 As to "hue and cry,” see J 
Halo, P C. 464; Fost 309 3)0, and p 300, ante In the case of treason, it 
seems, the arrest must be effected within the tune limited for the commencement 
of the prosecution (see p 46b, post) 

(i h ) But, 4 considerable time has elapsed after the facts have taken place 
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Where power is conferred by statute to arrest a person found L 

or seen committing an offence or doing some specified act(i), the Beewiaff 
arrest must in most cases be made wnile the offence is actually At ta rii ac B 
being committed or the act is being done, or on fresh pursuit (t). of Accused 
Except on fresh pursuit the arrest cannot be made without a 
warrant, after the offence has been completed or the act done O'). 

Certain statutes, however, which give a power of arrest without 
warrant expressly authorise the making of the arrest after the 
offence has been committed (it). 

615 A person who arrests another without a warrant, purporting 
to act under the powers of a statute, must satisfy all the conditions 
that the statute imposes , otherwise he incurs liability to an action 
for false imprisonment, or is deprived of the protection which he 
would otherwise have ( l ). 

which give rise to the suspicion, a constable could hardly he justified in amatrag 
without warrant on suspicion, unless the supposed felon has absconded, or 
unless the constable knows that the supposed folon has been indicted for 
ielony or that a warrant has been issuod for his arrest on a charge of felony by 
a duly autbonsed magistrate (see Dalton, Country J ustioe, p 447 , 1 East, P U, 

300, Oreaghy Gamble (1888), 24 L B Ir 458) 

(i) See p 300, ante 

(j) S oo Downing v Capel (1867), L R 2C P 161, Griffith v Taylor (1876), 9 
OPD 104,0 A , R v Curran (1828), 3 0 AP 397, Stmmona v Milhngcn (\84b) t 

2 0 B 524 , Moms v J Vise (I860), 2 F A P 51 , Mathew s v Biddulph (1841), 

3 Man. A 0 390 As to what is fresh pursuit, see v. Howarth (1828), 1 Mood 
O. C 207 Thore are some offences which a person cannot he 44 found com- 
mitting,” because they depend upon oil cumBtanoes which are not all apparent at 
any particular time Thus, geneially speaking, a person cannot be 44 found com- 
mitting ” the offence of embezzlement, except m such a case as where a servant 
who ought to put money received on behalf of the master into the master’s till is 
seen putting it into lus own pocket Where the oharge against a servant was 
that ho had embezzled various sums 44 within the last fortnight,” it was held 
that e 103 of the Larceny Act, 1861 (24 A 25 Viot o. 96) did not apply, and that 
the seivant could not be arrested without a warrant as boi ng found committing 
the offence {Field v Musgrove (1867), 16 L T 536) So a poison cannot be 
“found committing” the offence, under s. 3 of the Vagrancy Act, 1824 (5 
Goo 4, c. 83), of wilfully refusing or neglecting to maintain his family whom 
he is legally bound to maintain, and whom he has means to maintain, so that 
they become chargeable to the parish {Horley v. Rogers (1860), 2 E A E. 674) 

(%) See Bailways Clauses Consolidation Act, 1845 (8 A 9 Viot c 20), as 104, 

154, Ti am ways Act, 1870 (33 A 34 Viet c 78), s 52 , Metiopolitan Board of 
Works Act, 1877 (40 Viot c. viu ), s 9 , Penal Servitude Act, 1891 (54 A 55 
Viet c, 69), 0 2, and pp 302, 303, ante 

(l) See Simmons v Mxllxngen (1846), 2 0 B 524, Bowditch v Balchn 
(1850), 5 Exch 378 , R v Curran, supra , Poulton v London and South Western 
Rad Co (1867), L R. 2Q, B 534 A private person who lawfully arrests 
another without a warrant has all the protection of a constable, and if the 
person arrested kills the arrester, the act may amount to murder {R v 
Curran , supra , and see p 573, post) If a person arrests another m pursuin' * 
at a power given by any Act of Parliament, an action against him in re»p<v t of 
any such act must be commenced within six mouths after the act oomph mod of 
(Public Authorities Protection Act, 1893 (56 A 57 Viot. e 61), i 1 , hoc title 
LnciTATioH of Actions) A person is entitled to the benefit of this A< t if he 
honestly and bond fide believes that he la acting m pursuance of <m Act of 
Parliament, whether there be reasonable ground for such belief or not U/ermmn 
V. Seneschal (1662), 13 0. B. (n s ) 392, Roberts v. Orchard (1863), 2 11 4 0, 

769, Ex Oh , Chamberlain v 2Tiwp(1871), L R 6 0, P 474 (explaining Lm$* v. 

Hart (1868), L, R 3 0. P 322) ; and see Nathan V. Cohen (1812), 3 Camp 257). 
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616 A private person who arrests another under a common law 
power can only detain him for a reasonable time, and mnst then 
either set him free or hand him over to a constable or take him 
before a justice of the peace (to) 

If the suspected offender is not liberated and is not taken before 
a justice with reasonable expedition and by a direct road, the 
person who arrests is liable to an action of trespass (n). 

Statutes which authorise a private person to arrest without 
warrant commonly contain a direction that the person arrested 
shall be taken before a justice of the peace (o), or a direction that 
he shall be convoyed or delivered to a peace officer or constable 
m ordei to his being conveyed as soon as reasonably or conveniently 
may be before a justice of the peace (p) 

If a constable or other peace officei arrests a person without 
wart ant, such person must be taken as soon as reasonably may be 
before a justice of the peace ( q ). 

A pei son arrested without warrant for an offence punishable on 
summary conviction must be brought before a court of summary 
jurisdiction as soon aB practicable after he is taken into custody (a) 

If it is not piacticable to bring him before a court of summary 
jurisdiction within twenty-four hours after he ib taken into custody, 


(m) Wright v Court (1825), 4 B A C 506 In some canes there may be a 
power to detain a poison for a reasonable time for the sake of pi curving peace, 
but no power to take him bofoie a justice , such a poison should be liberated 
when the reasonable time has elapsed (see IVUltams v Olenxaler (1824), 2 B A C 
090, 2 Hawk P 0, c 12, s 19) 

(i?) J) right v Court, supra, Moms v Wtse (1860), 2 F & F 51 A private 
poison cannot apprehend another upon suspicion of felony foi the purpose of 
taking him to the plaoe where tho felony was committed in order to ascertain 
whether he was the offendei {Hall v Booth (1834), 3 Nev A M (k b) 316) 
If a private person arrests another without wariant and hands him over to a 
constable, and the offender is not brought beforo a justice within a reasonable 
time, the private person is liable for the delay, except,, it seems where the 
statute under which he is acting authorises him to deliver tho offendor to a 
constable (see Wright v Court, si pro) 

(o) See Larceny Act, 1861 (24 A 25 Viet c 96), s 103, under which the 
person found committing must be 11 immediately apprehended *' and 41 forth- 
with taken ” before some neighbouring justice of the peace (see Jl v Curran 
(1828), 30 & P 397) , Malicious Damage Act, 1861 (24 A 25 Viet o. 97), s 61 , 
Customs Consolidation Act, 1876 (39 A 40 Viet o 36), s 179 , Children Act, 
1008 (8 Edw 7, c 67), s 72 (2) ). 

(p) bee Coinage Offenoes Act, 1861 (24 A 25 Ynf c 99), s 31 , Prevention of 
Offonces Aot, 1851 (14 A 15 Viet. c 19), s 11 , Vagrancy Act, 1824 (5 Geo 4. 
c. 8&, s 6, Lighting and Watching Act, 1833 (3 A 4 Will 4, c 90), b 55, 
Ghildien Act, 1908 (8 Edw 7, c 671, s 72 (1), (2) 

(q) See Wrtght r Court, supra, Offences against the Person Act, 1861 
(24 A 23 Yict o 100), a 66, Larceny Aot, 1861 (24 A 25 Vick c 96), s 104, 
Malicious Damage Act, 1861 (24 A 25 Vick c 97), ss 67, 61 , Biot Act, 1714 
(1 G«0. 1, stat 2, c, 5), s 3 Where two constables were taking a man 
before a magistrate on the charge of disorderly conduct, and the magistrate 
met them w the street and sent the prisoner back to the look-up and told the 
constables to bring him up for examination the next day, it was held that the 
magistrate was liable to an action for trespass for sending the plaintiff back to 
the lockup, as he ought to h*ye either inquired into the case on the first day, 
or to have told the constables to take the prisoner before another magistrate 
{Edwards T Ferns (1836), 7 0 AP 542) 

(q) Summary Jurisdiction Act, 1879 (42 A 43 Tick c. 49), s 38. 
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a superintendent or mspector of police, or other officer of police of 
equal 01 superior rank or in charge of an; police station, mast 
inquire into the case, and, except where the offence appears to such 
officer to be of a senous nature, the prisoner must be discharged on 
his enteung into a recognisance, with or without sureties, to appear 
before some such court (h). 

617 . A private person or a constable mu; break open the outer 
door of the house of another m order to pi event a murder being 
committed in such house and to arrest the offender (<) 

If a felony has been committed and the felon is followed to 
a house, and there is no othei means of entering, a pnvate person 
or constable may, it seems, break open the door of the house to 
arrest the offender (d) This may also be done if a felony will 
probably be committed unless a puvate person 01 constablo inter, 
teres to pievent it (<•) 

If an affray occurs m the presence of a constable, and the 
offenders run away and are immediately pursued by the constable 
and they enter a house, then the doois may be broken open by the 
constable to appiehend them in the course of such immediate 
pursuit (/) 

Befoie doors are broken open to effect an airest due uotice must 
be given and admission be demanded and refused (g) 

(111) Arrest under Warrant 

616 A justice’s wairant for arrest can only be executed by a 
constable or peace officer ( h ) 

It may be dnected to any constable by name, oi generally to the 
constable of the palish oi other dislnet within which it is to be 
executed, oi to such constable and all other constables oi peace 
officers m the county or other distuct witluu which the justice 
issuing the wariant has jurisdiction, or generally to all the 
constables or peace officeis within such county or district 

The warrant states shoitly the offence on which it is founded and 
that an information has been sworn, oi facts on which it is ha«ed 

(b) Summary Jurisdiction Act, 1879 (42 A 43 Viet c 49), s. 38 , see Metro- 
politan Police Act,' 1 8.)9 (2 A 3 Viot c 47), ea 70, 71 , Municipal Corporations 
Act, 1882 (45 A 4b Viet c 60), e 227, Summary Jurisdiction Art, 1884 

8 7 & 48 Viet c 43), s 8 A person ar tested without a warrant under the 
ame Act, 1831 (1 & 2 WilL 4, c 32), cannot be detained for a longer period 
than twelve Jioura from the time of his apprehension, but must be biought 
befoie some justice of the peaoe within that tune, and if he cannot^ he must be 
discharged (tbtd , a 31) 

(c) Handcock v Baker (1800), 2 Boa A P 260 

(a) See Smith y Shirley (1846), 3 C B 142 , 4 Bl. Com 289. It seems that 
reasonable suspicion merely does not authorise a private person to break open 
doom to arrest (4 BL Com 290). 

(e) Handcock y. Baker, supra, and 2 Hale, P C 99. 

(/) 2 Hawk. P C, o. 14, s 8, R y Marsden (1868), LE.10C 11 1 .1 
(y) Poet 320 

(k) Indictable Offences Act, 1848 (11 A 12 Yict c 42), a 0 But a warrant 
under the Onstoms Consolidation Act, 1876 (39 A 40 Viet c 36), s 227, nay 
be executed by a Customs officer As to the protection of constables and other 
person* acting by then order and in their aid under a warrant fima a justices 
see Constables Protection Act, 1790 (24 Oeo. 2, e. 44), a 6. 
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proved on oath, and names or otherwise describes the offender ; 
and it orders the person or persons to whom it is directed to 
apprehend the offender and bring him before the justice issuing the 
warrant, or before some other justice foi the same district, to 
answer the charge (t). 

619 A warrant may be executed by apprehending the offender at 
any place within the county or place within which the justice issumg it 
has jurisdiction, or in case of fresh pursuit anywhere within the 
next county or place, and within seven miles of the border of the 
first county etc ( k ) 

Where the warrant is directed to all constables or other peace 
officers within the county or other district in which the justice 
issuing it has jurisdiction, any constable or peace officer for any 
parish etc within such county or district may execute it within any 
parish etc situate within the jurisdiction of such justice, just as 
if the warrant was specially directed to such constable byname and 
although the place in which the warrant is executed is not within 
the paiish etc for which he is constable or peace officer ( k ) 

A warrant need not be made returnable at any particular time, 
but may remain in force until it is executed (/) 

620 If an offender agamBt whom a wairant has been issued 
escapes out of the jurisdiction of the justice who issues the 
wairant, the warrant may be indorsed by a justice having juris- 
diction in the place where the offender is, and may thereupon be 
executed either by the person bringing the warrant or by all other 
persons to whom it was orgmally duected or by any constable 
or peace officer of the county or place where the warrant is 
indorsed (m). 

(0 See Indictable Offences Act, 1848 (11 A 112 Viet c 42), Schedule, Forms B 
and D, see also note (/r) on p 291, ante 

(k) Indiotable Offences Act, 1848 (11 & 12 Yict c 42), e 10 See the corre- 
sponding provisions of the Summary Jurisdiction Act, 1848 (11 & 12 Yiot c 43), 
s 3 Apart from these statutes a constable had no power to execute a warrant 
outside the limits of his own oonstablewick, unless he was specified by name, in 
which case his authority was oo-exteneive with that of the person issuing the 
warrant (1 Hale, F 0 439 , R. v Weir (1823), 1 B & 0 288 ; Qladwdl r. 
Make (1834), 1 Or M & B 636 , B v Sanders (1867), L B 1 0. 0 B 76 , B v 
Campion (1880), 6 Q B D 341, O C B.) A summons or a warrant issued by a 
justice of a borough to which the Municipal Corporations Act, 1882 (45 & 46 Viet 
o. 60 ), applies may he served or executed oy the constable to whom it u directed in 
any County m which the borough or a part of the borough is situate, or at any 
distance not exceeding seven miles from the borough (ibid , a 223 , B v 
Cumpton, supra , and see County and Borough Police Act, 1866 (19 & 20 Yiot. 
a. 69), a 6) As to assistance by one polioe force to another, see Police Act, 
1890 (68 & 64 Yict c 451, a 25 

(2) It is doubtful whether a justice can withdraw his own warrant, but m a 
proper case the King’s Beneh Division of the High Court has power to order the 
withdrawal of a warrant (Jfc v Crossman (1908), 98 L I 760) The warrant 
remains m force in spite or the death of the justice who issued it (Summary 
Jurisdiction A"t, 1879(42 & 43 Yiot c 49), s 87). A warrant issued under a 380 
of the Merchant Shipping Aqfr 1694 (57 & 66 Yict. a 60), is only in force for 96 
hours (tWA a 380) v 

(m) Indictable Offences Act, 1848 (11 & 12 Yict. a 42), all, see Summary 
Jurisdiction Act, 1848 (11 & 12 Yiot a 43), a 8. English warrants may be 
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621. A constable, who is armed with a waiunt for the arrest 
of a person whom the constable cannot lawfully arrest without a 
wanant, must have the wan ant witb him when he affects the 
arrest, otherwise the aneat is illegal (n). 

622 No place gives any peison protection fiom arrest (o). 
A constable having a warrant to arrest a poison may after 
demanding and being refused admittance break open doors to effect 
an arrest (p) 

An arrest on a criminal cbaige can be effected at any time of the 
day or night (q) A person may be arrested on Sunday for an indict- 
able offence (i ) No person, except the King and a foreign sovereign, 
is privileged fiom anest on a criminal charge ( 0 ). 

623 In arresting and detaining a person reasonable force may be 
used A constable may justify the handcuffing of a prisoner, if he 
attempts to escape or if the handcuffing is necessary to prevent 
his escaping (t) 

624. A constable may search a prisoner, if be bebavos with 
such violence of language or conduct that the constable may 
reasonably think it prudent to search him m order to ascertain 
whether he has any weapon etc. with which lie might do 
mibchief (a) 

A constable and also, it seems, a private person may upon lawful 
arrest of a suspected offendei take and detain pioperty found m 


backed in Ireland (Indictable Offences Act, 1848 (11 A 12 Viet c 42), s 12), ths 
Isle of Man and the (%mnel Islands (ibid , b U, aud see Criminal Justice 
Administration Act, 1851 (14 & 15 Viet 0 55), e 18) ind in bcotlaud, and vies 
vcrsA (Indictable Offences Act, 1848 (11 & 12 Viet c 4 1 as 14, 15) Aa to the 
arrest of fugitive offenders in other parts of the King’s dominions, see Fugitive 
Offenders Act, 1881 (44 ft 45 Viet c 69), Part I , aa to extradition of offendeis 
who hare escaped abroad, see title Extradition and Fugitive Offenders 

(n) Codd v Cabe (1878), 1 Ex J) .152, see Galliard v LaLton (1602^ 2 
BAS 36.1, R v Chapman (1871), 12 Cox, C 0 4 

(o) The pnvilege of sanctuary was abolished by 21 Jac 1, c 28, a 7 (repealed 
by Statute Law Bevision Act, 1863 (26 & 27 Viet c 125), but sees 1) An 
arrest may be effected within the walla ot the Houses of Paihament (Krskrne 
May, Parliamentary Practice, 11th ed , 116) , but a member cannot, it seems bo 
arrested within the walls of Parliament while the House of which he it amomoer 
is sitting (t but, 117) As to the Boyal Palaces and Courts of Justice, see 
Fitzpatrick v Kelly (1749), cited m R v Stubbs, 3 Term Bep 740. 

(p) Fost 136, 320, Bwrdctt v Abbot (1811), 14 East, 1, at pp 158, 162 

(a) See Clerk and Lind sell on Torts, 4th ea , 780 

(r) Rawlins v Klhs (1846), 16 M ft W 172 , Sunday Observance A^t, 1677 
(29 Oar 2, c 7), a 6, Indictable Offenoea Act, 1848 (11 ft 12 Viet c. 42), a 4 

(a) As to foreign ambassadors, see p 245, ante. As to members of Parliament, 
see Long Wellesley's Case (1831), 2 Buss ft M 639 As to advocates, witnesses 
etc., eee Re Fruton (1883;, 11 Q B D 545, 0 A ; Ex parte Lyne (1822), 
3 Stark 132 

(t) Osborn w Pe»fc*(1858) 1 F AF 317 , Levy ▼ Edwards (1823), 1 C A P 40, 
at & 43 , Wright v Court (1825), 4 B ft 0 596, Leigh v Cole (1 85% 6 Cox, 
0 O 329, R v Tayfor (1895), 59 J. P 393. As to beating or shooting by a 
-constable, see Levy v Edwards, supra , & v. Dodson (1850), 2 Den *5 , Stocks* v. 
Carter (1881), 4 C ft P. 477 , Barber v QUvcr, Times , 17th June, 1892, 13. 

(s) Leigh r Cole (1853), 6 Cox, 0* C 329, at p. 3$i 
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sro*, I. the offenders possession, if such propei ty is likely to afford material 
Sending evidence for the prosecution m respect of the offence for which the 
Attendance offender has been arrested (h) 
ofAccueed 

Person. Sljj-Slci 3 , — Search Warrants 

Search 625 A justice of the peace has at common law the power, on an 

warrants information being sworn before him alleging a suspicion that larceny 
has been committed, to issue a search warrant authorising a search in 
any house etc in the day time for stolen goods and the arrest of 
any person found m possession of such good* (c) 

Except in the case of stolen goods theie is no power at common 
law to issue a wan ant authousmg the search of a house (d) But 
provision is made by statute for the issue of a soaich warrant m 
certain specified cases (c). 


(h) Dillon v O'Brien. (1887), 20 L JR Ir 300, Tufa v London and South 
Wtstern Rail Co (1884), Cab A El 285 A i (instable should not lake pro- 
perty not in any way connected with the offence charged against tho person 
ai tested (// v O'Donnell (1835), 7 0 & P 138, 11 v Kinsey (1S36), 7 C & P 
447, 7? y Bass (1849), 2 Car & Kir 822, R v Jones (1834), C C & P 
34 i) Ar to orders foi the restoration of property to a pnsoner, see R v 
UurquH (183b), 7 O ft P 488, R v Rooney (18.%), 7 O A P 51 5 , R v Barnett 
(1829), 3 O & P 600, It v Frost (1839), 9 C & P 129, at p 11 1 , Re Rue 
(188o), 49 J P 2b 1 , R v Pierce (1852), h Lux, C (J 117, R v London 
Corporation (18.jS), E B &E 509 , R v Rol/e (18891, 51 J P 623 

(f ) 2 Hale, P O 113, 1 19, 150, Burns, Justice of tho Pea<e, 30th ed , Vol V , 
1180, see J'tsee y Smith (1822), 1 Dow A By (k It ) 97 , Wyatt v White (1860), 29 
Jj J (fa ) 193 , Junes v German, [1897] 1 Q 13 374, O A In execution of a 
heaich wai runt for stolen goods at common law, force may housed to break open 
dooi m, if admit turn e is demanded and i efused but tlio warrant can only be executed 
m the daj tune (Greaves* Ciiminal Law Consolidation Acts, 2nded , p 400) It 
seems that by xntue of the Indictable Offences Act, 1848 (11 & 12 Viet c 42), 
h 4, a search warrant may now be executed on a Sunday As to statutes 
enabling a search m tho night time m certain events, see note (r), post 

(d) See Kntxck v Carrington (17b5), 19 State Ti 1030, 1067 

(e) See Larceny Act, 1861 (24 & 25 Viet c 96), s 103, which applies the 
procedure as regards seaich warrants for stolen goods to goods in respect of 
which some offence under that Act other than larceny has been committed (see 
Jot cs v German, [1896] 2 Q B 418, and supra) As to goods stolen or unlawfully 
obtained, see Frauds by Workmen Act, 1748 (22 Geo 2, c 27), a 4 , Frauds 
bv Workmen Act, 1777 (17 Geo 3 c 56), s 10, Metropolitan Police Courts 
Act, 1839 (2 & 3 Viol c 71), s 25 , Hosiery Act, 1843 (b A, 7 Yict c 40), ss 8, 
14 , Old Metal Dealers Act, 1861 (24 A 25 Viet c 110) s 4, Prevention of 
Crimes Act, 1871 (34 A 35 Viot c 112 i, s 16, Pawnbrokei s Act* 1 872 (35 A .36 Viet 
c.93), s 3b, Armv A*t, 1881(44 A 45 Viet c 58), 6 156 For other cases where 
search warrants may be issura or seaiches made, see the Bread Act 1636 (6 A 7 
Will 4, c 37) s 11 (see as to London 3 Geo 4, c cvi , s 13) , Gold and Silver 
Wares Act, 1844 (7 A 8 Yict c 22), s 11 , Forgery Act, 1861 (24 A 25 Viet c 98). 
0. 46 , Coinage Offences Act, 1861 (24 A 25 Viet c 99), s 27 , Malicious Damage 
Act 1861 (24 A 25 Yict o 97), s 55 , Offences against the Person Act, 1861 (24 
A 96 Viet c 100), s 65 ; Petroleum Act, 1871 (34 A 85 Yict c. 105), s 13 ; 
Explosives Act, 1875 (38 Yict o 17), a 73, Public Health Act 1875(38 A 39 Yict 
c 55), * 119 , Public Henllh (London) Aot, 1891 (54 A 55 Vmt c. 76), & 97 ; 
Custom* Consolidation Act, 1876 (39 A 40 Yict c 36), s 203; Mer chand ise 
Marks Act 1367 (50 A 51 Yict c. 28), s 12 , Disorderly Houses Aot, 1751 (25 
Geo 2, e. 56), s 2, Vagrancy Act, 1824 (5 Geo 4, c 83), s 13, Gaming Act, 
1845 (8 A 9 Yict ( 109), * S« Bettmg Act 1853 (16 A 17 Yict c. 119), s 11 , 
Cruelty to Animal* Act, lh76 (89 A 40 Yict c 77), s 13 , Obscene Publications 
Aot, 1M7 (20 A 21 Ytot e 63), a. 1 ; Criminal Law Amendment Act, 1885 (48 A 
49 Viot d 69), s 10 4 Childien Act 1906(8 Edw.7 t e. 67), s 24, Licensing Act, 



Fart III.— 'Proceedings Preliminary to Indictment. 


Slot 2 — Pi chmtnary Examination before Justices. 

Sub-Seci 1 — The Hearing 

626 When a peison charged with an indictable offence appears 
or is brought before a justice or justices liawng junwlietion to 
hear the charge, the justice 01 justices can then pioceed with the 
examination of the charge ( / ) 

1874 (37 ft 38 Viet c 49), s 17, Licensing Act, 1902 (2 hd\i 7 < LN), a 29, 
Fugitive Offenders Act, 1881 (44 & 45 Viet c 69), s 24 boo also Public Stores 
Act, 1875 (38 & 39 Viet c 25), s 6 Undor most of these Acts the searoh 
warrant must be executed by a constable oi other police officor, but uudoi some 
of them a search by other persons is nuthonsod (e q , Disordei ly Houses Act, 
1751 (25 Geo 2, c 36), s 2, Gold and Silvoi Wares Act, 1844 (7 ft 8 Viot c 22), 
s 11, Peti oleum Act, 1871 (34 ft 35 Viet c 105), s 13 , Public Health A ot, 1875 
(38 ft 39 Viet c 55) h 119, Public Health (London) Atf, 1891 (54 ft 55 Viot 
c 76), s 97, Customs Consolidation Act, 1S76 (39 ft 40 Vic t c 36), s 201; 
Criminal Law Amendment Act, 1885 (48 & 49 Viot. o 69), s 10) Soino ot the 
statutes under which search warrants ruay bo issued authorise a search in the 
day time only (Frauds by Woikmen Ait, 1748 (22 Goo 2, c 27), s 4, Fiaudshv 
Workmen Act, 1777 (17 Geo 3, c 56), s 10 , Gold and Silvoi Wares Aot, 1844 (7 
ft 8 Viet c 22), s 11 , Obscene Public ntinnn Aft, 1857 (20 ft 21 Viot o 83), s 1 , 
Malicious Damago Act, 1861 (21 A 25 V ict e 29), v 55, Oftentes against the 
Petson Act, 1861 (21 ft 2o Amt 100), s C5 , Old Metal Dealers Act, 1861 
(2*1 ft 25 \ict c 110), h 4, Customs uotibohdafion Act, 1876 (19 ft 40 Vul 
i 16) 8 204, Meiohandne Minks Act, 1887 (50 A 51 Viot a 28), s 12) One 
statute (Pawnbrokers Act, 1872 (15 ft .16 Viet c 91), s 36), authorwfs a sriuoh 
“in the houisof business ” onlv lwo sbitutes nuthonso u seaich at any time 
by day or night ^Metropolitan Police Courts Act, 18 19 (2 ft 3 Vicfc c 71), 0 25 , 
Coinage Offences Act, 1861 (24 ft 25 Viet e. 99) , s 27) One statute (the 
Explosives Act 1875 (18 Vut c 17), s 71) authonsos a search on Sundays 
as well us on other davs The othei statutes mentioned above aie silent us to 
the time at which a scaifh may be made borne of thpse statutes expressly 
authorise the use of foico (breaking open doors etc ) if admittam o i» refused or 
lesistanco made (Metropolitan Pohce Courts Act, 1819 (2 ft 3 Viet c 71), s 25 , 
Gaming Act, 1845 (8 ft 9 Viet c 109), s 3, Betting /ct, 1851 (16 ft 17 Vut 
c 119), s 11 , Obscone Publications Act, 1857 (20 & 21 'ict c 81) s 1, Pawn- 
brokers Act, 1872 (35 ft 36 Vitl c 93), s 16, Explore r* Act, 1875 (38 Vir t 
c 17), 0 73, Customs Consolidation Act, 1876 (19 ft 40 \ut < 3o) h 2(M , 
Public Health (London) Act, 1891 (54 ft 55 Viet c 76) h 97, Licensing Aft, 
1902 (2 Edw 7, c 28), s 29 Children Act, 1908 (8 hdw 7, c 67), s 21 (3) 
Quwre , whether there is not in all cases of sea;ch wariants, as in warrants of 
arrest, a power to use force and break open doors, if odimtt mce is demanded and 
refused (Lamork v Brown (1819), 2 B ft Aid 592, BurfJettv Abbot (1811), 14 
East, 1, at pp 158, 162) Some of the statutes (Frauds bv Woikmen Act, 1777 
(17 Geo 3, c 56), e 10 Metropolitan Police Courts A<t, 1839 (2 ft 3 Vut c 71), 
s 25, Howry Act, 1843 (6 ft 7 Viet c 40), s 8 Army Act, 188] (44 *1 li 
Viet c 58), e 156, Disorderly Houses Act, 1751 (2o Geo 2, o 36), f* J, 
Vagrancy Act, 1824 (5 Geo 4, c 83), s 13 , Gaming Act, 1845 (8 ft 9 Viet 
€ 109), s 3, Betting Act, 1863 (16 ft 17 V**t i 119), s 11 , Criminal J/rw 
Amendment Aot, 1885 (48 ft 49 Viet o 69), s 10 Children Act, 1908 (6 Edw 7, 
c 67), s 24, laoensmg Act, 1874 (37 ft 18 Viet c 49), s 17) authorise arrest 
m certain oaees of persons found on the premises searched 

(/) The procedure relating to the preliminary examination before juntif r* is 
chiefly governed by the Indictable Offences Act, 1848 (11 ft 12 Viot c 42; The 
accused person may appear before justices in obedience to a summons, or may 
be brought up before them m custody either with or without a warrant, or, if he 
is already in prison, may be brought before them under an order of the he* rotary 
of State under the Pnson Act, 1898 (61 ft 62 Viet c, 41), s 11 Anyone of the 
magistrates appointed to act at any of the metropolitan polioe oourtn and sitting 
at such a court, any stipendiary magistrate appointed for any ofb; r city, town 
etc and sitting at a police court or other place appointed in that lx half, and the 
Lord Mayor of the City of London or ray alderman of the City sitting at the 
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Baor. S. Manuon House or Guildhall justice roams in the City, may act alone in doing 
PrettmlnaiT anything authorised by the Indictable Offences Act, 1848 (11 & 12 Yict c 42), 
Iwmhia m 29, 30 It seems that any justice of the peace acting within his jurisdiction 
tion before may hold the preluninaiy examination of a person accused of an indictable 
Justices# offence (ibtd , s 17, where the expression ubed is “any justice or justices", 
but seethe Criminal Law Act, 1820 (7 Geo 4, c 04), s 1, which piovides that, 
if the chaige is one of felony or suspicion ot felony, one justice may take the 
examination and commit the accused to Inal oi discharge him, but if the whole 
evidence given befoie Buch justice neithoi laises a Btrong presumption of guilt 
nor wunants the dismissal of the charge, such justice must order the accused to 
bo detained in custody until he be taken befoie two justices at the least) The 
room or building m which the examination is taken is not to be deemed an open 
court (see a 10 of the Indictable Offences Act, 1848), but acoouling to some 
authorities s 19 has been altered by s. 13 (11) of the Interpretation Act, 1889 
(52 & 53 Yict c 08), and the law ofhceis of the Ciown on 1st December, 18S4, 
advised that justices, evon when taking an examination, must sit in open court 
as prescribed by the Summary Jurisdiction Act, 1848 (11 A 12 Yict c 43), b 12, 
ana the Summary Jurisdiction Act, 1879 (42 & 43 Yict c 49), b 20 (see Douglas, 
Summary J unsdiction Procedure, 9th ed , p 350) It is submitted, however, that 
s 19 of the Indictable Offences Act, 1848 (11 & 12 Yict c 42), shows sufficient 
indication of a “ conti arv intention” to exclude this mterpietation Moio 
over, a justice may take at a hospital the depositions of a witne«s who is 
dan goi ou sly ill, ana such depositions, if taken m compliance with the icquire- 
monts of the Indictable Oftonces Act, 1848 (11 A 12 Yict c 42), s 17, are 
admissible in evidence subsequently apart from the pi o visions of the Onmiual 
Law Amendment Act, 1867 (30 & 31 Viet o 35), s b (12 v Katz (1900), 
64 J V 807, and p 327, post) This appeals to show that a justice may 
act under the Indictable Offences Act, 1848 (II A 12 Yict c 42), m a place 
which is net an opon oourt A justice oi justices duly authorised to act 
in tho place wheio they sit have jurisdiction to inquire mto (halves m 
respect of — (1) Offences committed within the county etc for which the 
justice or justices act (72 v JJeckhtf (1887), 16 Oox, O O 331, C O It , see 
p 280, ante) (2) Offences committed outside tho county etc foi which the 
justioes act, if tneai cusod is residing or bomg oi suspected to reside oi be within 
the limits of the jurisdiction of the justices, and appears or is brought before 
them by a summons or wan ant issued by them (see Indictable Offences /Yet, 
1848 (11 & 12 Viot c 42), s 1), or by a wan ant lsomd outside their jurisdiction 
and backed by aiustue within thou jurisdiction, if such justice has directed 
that the accused should be bi ought befoie some justice or justices within his 
jurisdiction, and the prosecutor or some of the witnesses for the prosecution 
are then present in the oountv oi place wheie the accused was appiehended 
(Indictable Offences Act, 1848 fll & 12 Yict c 42), s 11) In such a case the 
justices must, it seems, give the accused an opportunity of calling witnesses for 
the defence (see p 317, post) If such justices are of opinion that the evidence 
is sufficient proof of the charge, they may commit the aocused for trial or admit 
him to bad to appear at bis trial in the county etc wheie the offence is alleged 
to have been committed If the evidence is not sufficient, the justice or justices 
are to bind the witnesses over to give evidence and order the accused person to 
be taken before somo justice or justices for the county etc where the offence is 
alle&d to have boon committed (ibtd , a 22, and Schedule, Form E (1)) 
(3) Offences committed on the high seas, or within the Admiralty jurisdiction, 
or on land beyond the 6eas, if an indictment may legally be preferred in any 
place m England or Wales for such offence (see p 273, ante), and if a person 
charged with such an offence has been brought Defare the justice or justices 
under a warrant of a justice aotwg for the same county eto (ibid , s. 2, see JR 
▼ Byr* (1868), L E 3 Q B 487). A justice who acts for two districts adjoining 
each other may, while he Is in one of these districts, act for the other district 
(Indjtofeatfte Offences Act, 1848 (11 & 12 Yict c. 42), a 5) All the acts of justices, 
and of any constable or offioer in obedience thereto, are to be as good in relation to 
any detached pert of any county which is surrounded m whole or in pari by 
the county for which suoh qfcstioee act, as if the same were to all intents 
and purposes part of the county for which they act (Indictable Offences Act, 
1848 (11 A 12 Yict# o. 42), g. 7), Am to the qualification of justices, see title 
lCaomuras* 



Part III.— Proceedings Preliminary to Indictment. 

The accused person must be present during the whole of the 
examination (g) 

The object of the examination is not to datei mine the guilt or 
innocence of the accusod, but to inquire whether the accused ought 
or ought not to be committed for trial ( h ) 

The accused peison has the right to be assisted by counsel or 
solicitor retained by him (?) Tho piosecutoi (i e , the person 
supportmg the charge) must appear by himself 01 by counsel or 
solicitor (A). 

627 The proceedings are commenced by calling the name of 
the accused peison If he appears, the charge against him is 
read over. 

The accused is not asked whether he is guilty or not guilty of the 
charge, but the case for the prosecution is commenced at once (/) 


(g) See Indictable Offences Act, 1848 (11 & 12 Viet c 42), 17, 18 Tho 

prooedure under this Act is only applicable to the cose oi a person m the 
oi din ary sense of tho woid, that is, to someone whose physical appearance 
before justices is possible (ibid t as 1, 17, 18) It soeins, therefore, that there 
can be no proceeding under this Act for the examination of a charge against a 
body corporate, and that s 2 of tho Interpretation Act, 1889 (52 & 63 Viot. 
c 63), as to * 4 person ” in a penal act including body corporate does not apply, 
as a “ contrary intention ” appears fiom the language of the Indictable Offences 
Act, 18*18 (11 & 12 Viet c 42), ss 1, 17, 18 , if a corporation is charged with 
an indictable offonce, the pioper procoodmg is by way of indictment in the first 
instance See also title Corporations, Vol Vfil , p 390 

S R v Carden (1879), 6 <A B D 1, per CooKBURN, 0 J , at p 6 

R v Griffiths (1886), 54 L T 280 Before the Indu table Offences Art, 
1848(11 & 12 Viet c 42), it was hold that justices had a discretion wholhor 
they would admit or exclude an advocate (Cox y Colertdtjc (1822), IB & C 37 , 
R y Borron (1820), 3 15 & Aid 432 , R y Staffordshire Justices (1819), 1 Chit 
217, Collier v Unfa (1831), 2 B & Ad 663) S 17 of tho Indictable Off ernes 
Act, 1848 (11 & 12 Yict c 42), contemplates the < loss examination of tho 
witnesses for tho prosecution by counsel or solicitoi for the accused Tho 
accused has no right to have tho cane adjourned foi tho attendance of counsel 
or solicitor (11 v. Cambridgeshire Justuses (1880), 44 J P 168, R v lhggins 

m , 5 L T 605), but an adjoin nment for such attendance may (see 
able Offences Ait, 1848 (11 & 12 Viet c 42), * 21), be granted, and should 
be/granted, i£ the application for such an adjournment is made bond fide 

(3fc) If the prosecutor oi someone on his behalf does not appear to support the 
charge, the charge will be dismissed, but if the non-attonoance is caused by a 
mistake, a fresh summons should be issued (R v Bennett (1908), 72 J P 362) 
The proceedings do not abate by the death of the justice who issued the 
Bummons or warrant (Summary Jurisdiction Act, 1879 (42 A 43 Viet c 49), 
s 37), or of the person who instituted criminal proceedings Ul v Truth** 
(1880), 6Q fi D 336) Any person may, it appears, take up the prosecution 
on the death of such person Most prosecutions are now conducted at the 
instance of the police, but where there is a private prosecutor present und 
ready to proceed with the prosecution, ho ought to have tho condur fc of 11u> 
proceedings, except where the Director of Public Prosecutions takes up the 
prosecution (see R t Taylor, Times , 2nd No\ ember, 1896, pi 7) 

(Z) No objection can be taken to the information or complaint on which the 
summons or warrant in the case has been issued for any alleged defect m 
substance or in form, or for any variance between it and the evidence adduced 
on behalf of the prosecution, nor can any such objection be taken to any such 
summons or warrant, if there is any such variance between the summons or 
warrant and the evidence that the examining justices think that the party 
charged has been deceived or misled, the justices, at the request of the party 
charged, may adjourn the hearing to some future day, ana m the meantime 
remand the party charged or admit him to bail (Indictable Offences Act, 18 m 
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sw». f If the prosecutor has counsel or solicitor to represent him, the 
PrtttnhuLiy counsel or sohcitoi may, if the examining justices think fit, make 
Stamina an opening speech giving the outlines of the case 
thm before After the close of the opening speech, or, if there is no eounsel or 
Justices, goheitor present for the prosecution, immediately after the reading 
Opening of of the charge, the evidence is adduced (m). 

ca«o 


Evidence. 


(11 & 12 Yi<t o 42), SR 8, 9, 10, and see p 319, post) An obiection by the 
defendant to the jurisdiction of the justices must, however, be taken before the 
heai mg of the evidence begins, as otherwise the defendant may be considered 
to have waived the obiection (it v Hughe* (1879), 4 Q. B D 614, OCR) 

( 7 / 1 ) The attendance of witnesses who will not voluntanly appear is secured 
by a summons issued by a justice on it bomg proved on oath or ufhimation 
that any person within the jurisdiction of such justice is likely to give material 
evidence for the prosecution ami will not voluntanly appeal The summons is 
to be under the hand and seal of the justice, and requues the peison whose 
attendance os a witness is desned to anpoar at a time and plaoe mentioned in 
the summons before such justice or such other justice 01 justices for the same 
county, place etc , who shall bo theie, to testify what he knows concerning the 
the charge If the witness disobei s the summons and no jU9t excuse is offeied 
for the disobedience, then, on it being proved upon oath or affirmation that the 
summons was solved on such person, either personally or by leading it for him 
with some poison at his last or usual place of abode, the justice or justices 
befoio whom the peisou summoned should have appeared may is^ue a warrant 
under his 01 then hands and teals to bring the person summoned at a time and 
place mentioned in the wan ant before the justice or justices issuing tlio 
warrant, 01 such other j it'd ice or justices of the same county etc , us shall then 
bothers to testify concein in g the mattei Such a war 1 ant may lie issued in 
the first instance on proof that it is probable that the person will not attend 
without being compelled , and it may oe backed in the sume way as a warrant 
of arrest (see p u08, anfe), so that it may be executed out of the jimsdiction of 
the justice who issued it , if on the appoaiance of the person who is summoned 
01 hi ought up on a wanant he refuses to take or oe examined on oath or 
affirmation, or to answer questions put to him without offering any just excuse 
fm such lefusal, any justice of the peace then present and having juusdution 
theie may by warrant under his hand and seal commit such person to prison 
foi a toim nut exceeding seven days, unless he m the meantime consents to be 
examined and to answer (Indictable Offenios Aot, 1848 (11 & 12 Yict c 42), 
3 16} As to the form of summons m such a case, see schedule to tho Indict- 
able Offences Act, 1848 (11 & 12 Viet c 42), Form L Q) , as to wairaut to 
bung up the witness, see 1 btd , Foira L (2), (J) , os to warrant of commitment 
of a witness, see Form L (4) S 16 of the Indictable Offences Aot, 1848 
(11 & 12 Yict c 42), only authorises the issue of a summons to secure the 
attendance of a person as a witness, when such person is within the jurisdiction 
of the justice , a couit of summary jurisdiction, however, may, by the Summary 
Jurisdiction Act, 1879 (42 & 43 Yict 0 49), s 36, issue such a summons, when 
the person is outside the jurisdiction of tho court , such a summons may be 
ludorsed by a 00111 1 of summary jurisdiction for the place where the person » 
or m believed to be, and if the person is served with a summons so indorsed 
and is paid or tendered a reasonable amount for his expenses, he must obey 
the summons, and on default is liable to be apprehended It has been 
contended that by vutue of s 13 (11) of the Interpretation Aot, 1889 (62 & 53 
Yict c 63), s 36 of the Sunimair Jurisdiction Aot, 1879 (42 & 43 Yict 0 49), 
now applies to the examination of a person charged with an indictable offence 
(see Douglas, Summary Jurisdiction Procedure, 9th ed , p 192) 8 16 uf the 

Indictable Offences Act, 1848 (11 & 12 Yict 0 42), makes no provision for the 
case of a Witness who attends voluntanly refusing to give evidence, but semble 
the justme or justices present have power to commit in Buch a case 
(see Bmnet V. Watson (1814)* 8 M. & S 1* and Evans v Bees (1840), 12 
Ad A El 66) A justice has no power to order a witness to bnng or 
pioduoC documents , the only way of securing the production of documents 
by a witness Si to serve him with a Crown Office enhp&na ducu tecum* 



Past III,—: Pboceedikgs Preliminary to iNDiancm. 

The staiemento of the witnesses must be made on oath or 
affirmation (») in the presence of the examining justice or justices 
and of the accused person. The accused person, ol his counsel or 
solicitor, has the right to cross-examine any witness (o), and the 
prosecutor, or his counsel or solicitor, can re-examine 
The statements of each witness must be put into writing in the 
presence of the examining justices and of the accused (p ) , the state- 
ments are then known as depositions The deposition of each 
witness must be read over to him, and must be signed by him, 
and the whole of the depositions must be signed by the examining 
justices (9) 

As to procuring the attendance of witnesses for the defence, see p 318, 
note (b), post The attendance of a witness who is 111 custody may be secured 
by a warrant issued by a judge of the King's Bench L>j vision under the Criminal 
Procedure Act, 1863 (16 A 17 Yict o 30), s 9, or by an order 111 writing under 
the hand of a Secietary of Slate under the Prison Act, 1893 (61 A 62 Yiot 
C 41), 8 11 

(ft) Indictable Offences Aot, 1848 (11 A 12 Viot c 42), s 17 See Oaths 
Act, 1888 (51 & 52 Yict 0 46) As to statements by children, sec p 328, 
post In the case of a chaige of an offenoe under the Offences agonist 
the Person Act, 1861 (24 A 25 Yict o 100), ss 27, 66, 01 66, 01 any offenoe 
against a child under the age of sixteen \ears under 1 bid , ss 6, 42, 43, 62, 
or 62, or of an offence under the Cnnunal Law Amendment Aot, 1885 (48 
A 49 Yict c 69), or an offence undor the Prevention of Cruelty to Children 
Act, 1904 (4 Edw 7, 0 15), or Fait II of the Children Act, 190S (8 Edw 7, 
0 67), or undor the Dangerous Performances Acts, 1679 and 1897 (42 A 
43 Yict c 14 , 60 A 61 Yict c 62), or any other offenoe involving bodzlv 
injury to a child under the age of sixteen years, if a child of tender yeurs who 
is tendered as a witness does not m the opinion of the justioes undezstand tho 
nature of an oa 4 h, the evidence of such child may bo received without oath, 
if such child has 111 the opinion of the justices sufficient intelligence to justify 
the reception of the evidence and understands the duty of speaking the truth, 
but such evidence requires coiroboration The evidence of such f mid is to be 
deemed to be a deposition within the meaning of the Indictable Offences Act, 
1846 (11 A 12 Yict ©, 42), s 17 (see Prevention of Cruelty to OhiLdien Act, 1901 
(4 Edw 7, c 15), s 15 , Children Act, 1908 Edw 7, c 67), s JO) 

( 0 ) See U v l*restndge( 1881), 72 L T Jo 93 

(p) Indictable Offences Act, 1848 (11 A 12 Yict 0 42) s. 17 It 10 not 
enough, if the depositions are written down in the absence ol 1 ho justice and 
read over and signed afterwaids in his presence {It v H alt * (1861) 31 L J 
f if 0 ) 63, 0 0 fi , R v Christopher (18o0), 1 Don 536, Caudle v Seymour 
(1S41), 1 Q.B 889 and Anon , cor Hawkins, J , at Wmchestei Afcsizo*, April, 
188* , Stone’s Justices’ Manual, 41st ed , 10, n (q) , but see R v Halts (1869), 
2 F & F 317) S 17 of the Indictable Offences Act, 1848 (11 A 12 Viot c 42), 
provides that the statements are to bo put in writing by the justice ot justices 
who take the examination, but tins duty is generally deputed to the clerk to 
the justices (see if v Watts , supra, per Mabun, B , at p 64) , see also Ex parte 
Bottomley , [1909] 2 1L B 14 As to justices’ cleiks, see Justices Clerks Ait, 
1877 (40 & 41 Viot 0 43), and title Magistrates 

(q) Indictable Offences Aot, 1848 (11 A 12 Yict c 42), 0 17, and Schedule, 
Form M It is sufficient if a justice signs at the conclusion of all the deposi- 
tions; he need not sign each witness’s deposition separately {R* v Parker 
(1870), 11 Oox, 0 0 478, 0 0. B., approving and following R, v Lee (1664), 
4 F, & F 63, and dissenting from R v Richards (1866), 4 F A F. 860, which 
was decided under a misapprehension (see R v Parker, supra, at p 181) 
The dicta of Lord Denman, 0 J in I? v, London Corporation ( 1844), 6 Q B. 
655, at p 564, and of Aldersov, B , in R v. Johnson (1847), 2 Cut A £11 354, 
at p 856, are on a different statute, are inconsistent with It v Par Ur, supra, 
ana cannot be regarded as authorities It ia sufficient if all the depositions 
have one caption or title, it is not necessary that each deposition should 
have a separate caption [R v. Johnson , supra). It does not appear that any 
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628 After all the witnesses for the prosecution have been 
examined, the examining justices may, if they consider that the 
evidence for the prosecution is not sulhcient to justify commitment, 
discharge the accused at once If they think the evidence is 
sufficient, they must, without requiring the attendance of the 
witnesses, read or cause to be read to the accused the depositions 
taken against him and ask him if he wishes to say anything in 
answer to the charge The accused must be cautioned, first, that 
he is not obliged to say anything, and, secondly, that he has nothing 
to hope from any piomise of favour and nothing to fear from any 
threat which may have been held out to him to induce him to make 
any admission or confession of guilt, but that whatever he may 
then say will be taken down in wilting and may be given in 
evidence agamBt him on his trial (r). 

The accused may then, if ho wishes, make a statement not on 
oath Such statement, if any, must be taken down m writing, 
signed by the examining justices, and kept with and transmitted m 
the same manner as the depositions of the witnesses (r). 

If the accused is afterwards committed for trial, his statement 
may, if necessary, be given in evidence against him without 
further proof, unless it is proved that the justice or justices 
pui porting to sign the statement did not m fact bign it (») 


caption is imperatively rcquiied, at any rate, it is sufficient if the caption 
contains the names of the witnesses and the charge (if v Lanqhndge (1849), 2 
Oar & Kir b75, 977, Ex Oh) In cases of depositions taken out of court under 
the Criminal Law Amendment Act, 1867 (30 ft 31 Yict c 35), b 6, a particular 
form of caption is prescribed (see R v Preatrrdge (1881), 72 L T Jo 93) 
Ever} thing that is material should bo inserted m the depositions , e g , if the 
accused during the examination of a witness makes any statement or observe 
tion whioh is material, such statement or observation should be taken down 
(R v Weller (1846), 2 Oar & Kir 223, per Platt, B , at p 224) It would seem 
that, if an} tiling that was said is omitted from the depositions, and the 
depositions are regularly taken and it becomes material to mquiie at the 
tual whether the thing m question was or was not said, evidence is not 
admissible to oonti edict the deposition (R v Weller , supra , R v Christopher 
(1850), 1 Den «i3b , but see R v Moore (I860), 20 L T 987, wheie Lush, J , 
after consulting Kkatino, J , admitted such evidence) If the depositions 
are irregularly taken, questions may be asked to contradict such depositions 
(R v Christopher, supra) If the depositions are regularly taken, theie is a 
presumption of law that the accused had full opportunity of cross-examra mg 
the witnesses whose evidence is taken down , but wheie the issue was whether 
a person was sane enough to be tned, Brett, J , allowed counsel for the 
prisoner to nsk the witness who proved the deposition of a deceased person 
whether the accused was, when the evidence was taken, in such a state of mind 
as to be able to understand what was going on (R v Peacock (1870), 12 Cox, C 0 
21) As to depositions token m a language which it is alleged the accused does 
not understand, see R v Jones (1885), 49 J P 728 It was said before the 
passing of the Indictable Offences Act, 1848 (11 ft 12 Yict o 42), that if a 
person of weak intellect is examined os a witness before a justice, and questions 
are put b) a justice and answered by the person called as to his competency to 
take an oath, such question* and answers should be put down on the depositions 
(R r Printer (184b), 2 Cor ft Kir 319), but the dictum has no application, it 
seems, to the law as it is now (see Indictable Offences Act, 1848 (11 ft 12 Yict 
c 42), 8» 17). On the death or illnese of a witness, his deposition, if regularly 
tuken, but not otherwise, mar be used as evidence at the trial (see Indictable 
Offences Act, 1848 (11 ft 12 Viot o 42), s 17) 

(r) Indictable Offences Act, 1848 (11 ft 12 Yict c 42), s. 18 As to trans- 
mission of te depositions and of the statement of the accused when he is 
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829 . After the accused person has been asked whether he has 
anything to say in answer to the charge, and, if he says anything, 
after what he says has been taken down m wilting and signed by 
the examining justices, the justices muBt ask the accused if he 
desires to call any witnesses. 

The accused person may now himself give evidence, if he wishes, 
or the wife or husband of the accused may give evidence foi him or 
her on the application of the accused, and may be cross-examined 
and re-exammed («). 

If the accused person is the only witness as to the facts called 
for the defence, he must give evidence immediately after the close 
of the evidence for the prosecution ( t ) 

If the accused intends to call witnesses besides himself, his 
counsel or sohcitoi, if he has one, may with the permission of the 
justices address them and open the defence, or may reserve his 
speech till aftei the close of the evidence for the defence (a) 

The witnesses for the defence, whore theie aie any besides the 
accused, aie called after the opening speech, if any, of the counsel 
or solicitor for the defence, and may be crobs examined and re- 
exammed (b) Thoir statements are to bo taken on oath or 

committed foi ti ml. see p 321, post The statement of the accused is admissible in 
evidence against him subsequently, if the first caution has been given ( kk You are 
not obliged to say anything ” etc ) , it is not necessary to piovo that thn second 
caution (“ You have nothing to hope from any promise of favoui ” etc ) was given 
( R v Sanaome (I860), 3 Car & Kir 332, 0 C K) Whore an iig< used is cautioned 
and makes a statement and a remand follows and after tho remand his sohcitoi 
asks some questions of the wiliussos and tho accusal is again cautioned and 
declines to mako a statement, the first statement ran bo read in evidence at the 
trial [It v Buiul (1850), 'l l it A Kir 337, n ) The caution is only needed at the 
close of the examination ot the witnesses for tho prosecution , 8 voluntary state- 
ment made by an accused poison in the oouise of the examination and before all 
tho witnesses have been examined is admissible m evidence against him at the 
tual, although no caution has been previously givo (R v Htripp (1850), 
Dears C 0 648) The caution is only applicable to accused persons, and 
has no application to witness [R v doote (1873), L £ 4 P 0 599) If a 
prisoner beiore the justices gives evidence on his own behalf under the Unniinal 
Evidence Act, 1898 (61 Ac 62 Vul c 3b), before the caution is given, the 
evidence which h© gnes is admissible against him on his trial (R v Bird (1698), 
JO Cox, C 0 180) As to adiuifcsmnb and oonleseiuuy made out of court by a 
defendant, see p 304, poet 

(e> Criminal Evidence Act, 1808 (61 <fr 82 Viet c 36), s 1 As to the hunts 
of cross-examination in such a cawe, sec t hvd , and p 401, post 

(£) Ibid ,e 2 I e , it seems atter the o< rused has been asked if ho bos any- 
thing to say m answer to the charge (see Criminal Law Amendment Act 1 867 
(30 A 31 Viet c 3 o), s 3) In li v bird (1898), 19 Cox, C 0 180, the caution 
was giien after the accused had given evidence, quart whether the caution 
should not be g*ven before tho accused gives evidence An accused person may 
now make a statement, not on oath, in answer to tbe caution, and he may also 
make a statement on oath either in addition to or instead of the statement not 
on oath, or he may decline cither to make a statement or to give evidence on o ith 
(see Criminal Evidence Act, 1898 (61 & 62 Viet c. 36), s 1 (h), which provides 
that nothing in that Act is to affect the provisions of a 18 of the Indictable 
Offences Act, 1848 (11 & 12 Yict o 42), or any nght of the person charged to 
make a statement without being sworn) 

(a) Only one speech on the facts on each side is generally allowed (rompare 
Dyrnock v Watkvru (J883), 10 CL B D 461, C A*), But there is no express 
provision on t his point m the Indictable Offences Act, 1848 (IX & M Viet o 42), 
as there is m the Summary Jurisdiction Act, 1848 (11 & 12 Yict r 43), s 14 

( b ) Criminal lav Amendmen t Act, 1867 (30 & 31 Viet, o oo) 9 a 3. Under 
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Sw» * affirmation, if they Know anything relating to the facta and 
Fftftminary circumstances of the case or anything tending to prove the 
Stamina innocence of the accused, and are to be put m writing and signed 
turn before by the witnesses and by the examining justices, and, if the accused 
justices, is committed foi trial, arc to be transmitted in due course of law 
with the depositions for the prosecution (c) 

Decisions of 630 The examining justices have jurisdiction to decide all 
MnwlnonSof < l UGS t 1 °nB relating to the admission or lojection of evidence that is 
evidence tendered befoie them If they oxeicise this jurisdiction and admit 
oi reject evidence, the King’s Bench I)i\ lsion of the High Court of 
Justice will not rntei feie to direct the justices as to the course they 
should pursue, if, however, they have jurisdiction to hear evidence 
and decline lunsdiction, the King’s Bench Division may grant a 
mandamus to them to hear and deteimme the question whether the 
evidence should be admitted (<i) 

tlio Indictable Offences Act, 1848 (11 A 12 Viet c 42), theie was no provision 
for securing the attendant coi taking the depositions oi witnesses for the defence 
(soo ibid , s 16), but bob opinion of Cockbutn, A -G , Douglas, Summaiy 
Jurisdiction Procedme, 9th ed , p 346 The provisions of s 16 ot the Indictable 
OifenceBAct, 1848 (11 & 12 Viet c 42), relating to tho summoning and enforcing 
the attendance and committal of witnesses for tho prosecution were applied to 
witnesses for the defence bv the Criminal Law Amomimont Act, 1867 (30 & 31 
Viot c 35), s 4 As to tho dt positions of witnesses for the defence, see tbtd , 
s 3 As to expense* of witnesses for the defence, see Costs m Criminal Cases Act. 
1908 (8 JSdw 7, c 10), bs 1,3 Before the passing of the Newspaper Libel and 
Registration Act, J 681 (4 1 A 15 Viet c 60), it was held that in taking an cxamina 
tion on a clung a oi main lously publishing a dofaraatory libel under the Libel 
Act, 1843 (6 A 7 Vut c 96), a justice had no jurisdiction to receive evidence of 
the tiuth of the libel (R v Carden (1879), 5 Q, B D 1) This lemams the law 
us logards any charge of libel, except a charge against a proprietor, publishei or 
edit oi, or anv poison responsible for the publication of a newspaper for a libel 
published theiem When the charge is against such a person, and is in respect 
of a libel published in a newspaper, the iustw o or justices mav since the passing 
of tho Newepupoi Libel and Registration Act, 1681 (44 & 45 Yiot o 60) receive 
evidence ns to the publication being for the public Iwnefit, and as to the matter 
chaiged m the libel being true, and s-s to the report being fair and accurate and 
published without malice, and as to any other matter which under that or anv 
othei Aot or otherwise might be given in evidence by way oi defence by the 
person charged ou his trial on indictment {ibid , s 4) As to definition of 
newspaper, see tbtd , s 1 See also title Libel and Slander 
(r) Criminal Law Amendment Act, 1867 (30 & 31 Viet c 35), s 3, and see 
7/ v Carden (1879), liQ B T 1 If the accused has witnesses as to the facts, 
they ought to be ciadled before the examining justices , evidence fo* the defence 
which is heard foi the first time at the trial is, in the absence of explanation, 
opy to grave suspicion ( R v Humphries (1903), 67 J P 396 , and Anon (1870), 
48 L T Jo 367 , per Harken, J , R v McNmr (1909), 25 T L R 228,0 0 A) 
Magistrates ought not to discourage the accused from filing Lis witnesses 
(M v Hendry (1909), 25 T L R 635, CCA) A defendant cannot get legal 
aid under the Poor Prisoners Defence Act, 1903 (3 Edw 7, e 38), unless it 
appears that having regard to the nature of the defence set up by him as 
diMlosed in the evidence given or statement made by him before the committing 
justices (e6«c2 , s 1 (1) ), it is desirable that he should have legal aid 

M v Carden (l87»\ 5 Q B D 1, per OOGKBUBK, O J , at p 5. The 
decision of the justtets on questions of evidence m no wav binds the court 
which afterwaida tries the accused, if he is committed for trial The court may 
admit evidence which the justices have rejected and reject evidence which they 
have admitted If inadmissible evidence has been admitted by the justices 
and appears on the deposition of any witness, and such deposition is read 
in evidence at the trial, the port of the deposition which contains the 
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631 If from the absence of witnesses or fiom any oUioi reason- 
able cause it is neeesbarv or advisable to defer the examination or 
further examination of the witnesses, the examining justices may 
by warrant remand the accused in custody from time to time for 
such time, not exceeding eight days, as the justices may in their 
discretion think leasonable (c) 

If the temand is for n time not exceeding throe cleat days, the 
accused mnv he lemanded by a verbal older of the examining 
justices to the custodv of a constable or othei poison m whoso 
custody tho accused may then be , such m der directs su< li constable 
01 any othei constable oi poison named to keep the accused m his 
custody and to bring him hcfoie the same oi such other justice or 
justices as sli ill be theie acting at the time appointed for continuing 
the examination (e) 

If the remand is foi a time exceeding tlnee cleai days, the 
examining justices are to make out a wan ant remanding the 
accused to some pnson oi place of security m tho county etc for 
which the justices act, the examining justices may onhi the 
accused to he biought before him or them, oi before any other 
justice or justices for the same county etc , at any time hefoic the 
expuation of the time foi which tho accused ib remanded (r) 

632 Instead of detaining the accused in custody during remand, 
any one justice lx foie whom the accused appears mav discharge him 
upon his entenng into a recognisance with oi without suretuis, at 
the discietion of tho justice, conditioned for his appeal ance at the 
time or place appointed foi tho continuance of the examination If 
the accused does not appeal at the time and place mentioned m the 
lecogmsanee, the justice who discharged him on bail, or any other 
justice then and there piesent, may certify »n the hack of the 
lecogmsame the non-appeai ance of the accused and may transmit 
the lecogmsanee to the cleik of the peace of the county etc. 
within which the recognisance is taken in ordei that it may he 
enforced, and the certificate of such justice is to he deemed 
Bufhcient puma Ja< <c exidcrre of the non appearance of the 
accused (c). 


inadmissible eudenoe may be rejected , but if iu«*i(rs r*>ieit evidence whiih 
ought to be admitted, and refuse to commit on th’s ground, there is no w ty < f 
questioning their decision except by the ptoseoutor applying foi a frrsli 
summons for the same offence or applying to be bound over to prose* uto undr i 
the Vexations Indictments Act, 1N59 (22 A 21 Viet c 17) if thot Act 
applies, and, if it does not, by preferring an indiotment before a grand pm 
(«) Indictable Offences Act, 1848 (11 & 12 Viet c 42), s 21, Schedule 
Form Q 1 (warrant remanding accused), Q 2 (recognisance), Q 3 (notuo of 
recognisance to the accused and his sureties) , Q 4 (certificate of non-appeai - 
ance) As to persons whom it is intended to send to a reformatory sclioul, see 
Ghildren Act, 1908 (8 Edw 7, o 67), a. 63 It is doubtful whether the 1 imt of 
eight days for a remand applies, when an accused person is on bail , it be- bum 
suggested that in such a case an adjournment may take place for a longer 
period than eight days (see Douglas, Summary Jurisdiction Procedure, 9th ed., 
p. 367). A justice cannot adjourn the bearing of a summons for hM on the 
ground flat Civil proceedings between different parties for a different libel 
arising out of the same matter arc pending (R v. JBtatu (1«90), 62 L. T 670), 
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Sub-Sect. 3 — Commitment far Trial or Discharge of Aeeumd. 

633 When all the evidence has been heard, the examining 
justices then present who have beard all the evidence mnet 
decide whether the accused is or is not to be committed for 
trial (/) If the justices are of opinion that a prmA jacie ease 
has not been made out against the accused by evidence entitled to 
a reasonable degi ee of credit, they must forthwith order him to be 
discharged as to the information then under inquiry If they are 
of opinion that the evidence is sufficient, or if the evidence raises a 
strong or probable presumption of his guilt, they must commit him 
to puson to take his tnal or must admit him to bail (g) 

634 In the case of an offence to which the Vexations Indictments 
Act, 1859 (//), applies, if the examining justices refuse to commit or 
admit to bail and the prosecutoi desires to prefer an indictment for 
the offence, the examining justices must take the recognisances of 
the piosecutor to prosecute the charge, and must transmit the 
recognisance, mfoimation, and depositions (if any) to the court m 


and see title Libfl and Siandeu. It is also doubtful whether in case of the 
lolusal of justices to bail on remand in tho case of a misdemeanoui an 
application can be mode to tho King’s Bench Division foi bail It has been 
docided that the right winch a person charged with a mi^lomoanour has to be 
bailed by the lung’s Bench Division doos not anso till alter committal (see 
JSr parte Mullins (1884), Douglas Summary Jurisdiction Piocedure, 9th ed , 
p J(>5 f and see R v Bennett (1870), 49 L T Jo 387 R v Atkins (1870), 49 
L T Jo 421) But see R v Manning (1888), 5 T L R 139, where on the 
lefusal of a justice to grant bail on remand an application for bail was made 
to tho High Court and the caso was remitted to the justice with a direction to 
admit to hail In R v Spihbnry , ,[18981 2 Q B 615, at p 622, it was said that 
it is not tho usual piactice for the lung’sBenoh Division to admit to bail during 
remand 

( I) Indictable Oflemes Act, 184S (11 A 12 Viet c 42), s 25 As to the 
meaning of the expression ‘committed for trial* m e\ery Act passed after 
the 1st Jammy, 18%, see Inlcipietatiou Act, 1889 (52 A 53 Yict c 63), 6 27 
If the examination has been begun before one justice sitting alone and he die 9 
or js otheiwiae incapacitated before all the evidence is heaid, another justice 
must heai the evidence afresh As to the procedure in such a case, see Ex parts 
BottmnJei/ (1909), 25 T L R 371 

(q) Indictable Offences Act, 1848 (11 & 12 Viet c 42), s 25, Schedule, 
Voim T (1) see Cox v ColcruJqe (1822), 1 B A 0 371, per Bayley, J , at p 50 
The examining justices must, m < onsidenng whothor the accused should or should 
not be committed for trial, take into account an$ evidence that ib given for the 
defence There may be cases where the evidence for the prosecution is sufficient 
to justify a commitment, e q , where it raises a presumption of guilt, as is the 
case where on a charge of larceny possession of stolen goods Boon after a theft 
is p loved against the uccused In suoh a case the presumption of guilt may be 
rebutted by tho evidence for the dofence, t g , if an accused person found m 
poaoessirm of goods recently stolen gives a satisfactory account of his coming 
into po^scbsion of them , anu al tho ugh toe justices have not to try the case, yet, 
if toe evidence for the defence is such in their opinion that there is a strong or 
probable presumption that toe jury would acquit the accused, if he were com- 
mitted, thej should dismiss toe charge (R ▼ Carden (1879), 5 Q B D 1, per 
Ooo KBtrttN, 0 J , at p 6 , see as to libel, Newspaper Libel and Registration 
Act, 1881 (44 ft 45 Via c. 60), s. 4 , and as to offences under the Debtors Act, 
1869 (32 ft 33 Vut. c (>2), ^ #18 of that Act) As to the duty of the justices 
either to commit or to dismiss, ind as to their convicting summarily for a minor 
offence soe Re 7 hompson (I860), 30 L J (SL 0 ) 19. 

(4) $2 ft 23 Viet e» 17 , bee p 331, post* 
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which the indictment ought to be preferred, in the game manner 
ae he would have done if he had committed the accused (i). 

635. The examining justices before whom any witness has been 
examined on a charge m respect of which the accused may be 
committed for trial may bind every such witness by recognisance to 
appear at the court at which the accused is to be tried to give 
evidence at such court, they may also bind the piosecutor by 
recognisance to appear at such court and to piosocute, or, if he 
is a witness, to prosecute and give evidence ( k ). 

636 The recognisances of the witnesses, together with the 
written information (if any), the depositions, the statement of the 
accused, and the lecogmsances of bail (if any) ai o to be delivered, or 
caused to be delivered, by the examining justices to the pioper 
officer of the court in which the trial is to be had, before oi at itR 
opening, on the firBt day of the sitting of the touit or at such 
other time as the judge, recoider, or justice who is to preside m 
the court at the trial may appoint (l) 

(t) Vexatious Indictments Act, 18o9 (22 & 22 Viot o 17), b 2, see pp 222, 

3 , 13 , poat 

(k) Indictable Offences Aot, 1848 (11 & 12 Vic t o 42), s 20, os to form of 
recognisance see i bid , Schedule, Form 0(1) The recognisance is in writing, but in 
orally acknowledged by the person who enters into it , it must bo taken bt foxo 
and signed by a justice or justices The person who enters into a recognisance 
acknowledges that he owes a spot ified sum to tho King, to be levied ou suoh per- 
son’s goods and chattels, if he fulls m the condition specified The condition 
recites the churge on which the accused has been committed, and is to the effect, 
in the case of a recognisance by a prosecutor, that if he appears at tho court at 
which the accused is to he tuod, and theio piofers, or oausos to be profaned, and 
prosecutes duly a bill of indictment for the offonco charged, the recognisance is 
to be void, but otherwise it is to stand in force If the prosecutor is aUo to give 
evidence, the recognisance binds him also to give evidence to the grand jury and 
the petty jury Witnnssps aro bound to give evidence u the same way Tho 
recognisance miiBt specify the profession, trade etc of the person bound ovor, his 
Christian name and surname, tho parish etc wheie he resides, and, if ho residos 
in a city, town or borough, the name of tho streotand tho numbor (if any) of the 
house where he resides, and whether he is owner or tenant of or a lodger m Mich 
house (ibid , s 20, and Schedule, Form O (1) ) Notice of the recogoisam o signed 
by the justice or justices is at the same time to be given to tho person bound (t bid , 
Schedule, Form 0 (2)) Tho usual practice m taking rocognisances is for the 
person who is to be bound to enter orally into the recognisance before the officer of 
ill® court who takes a minute of it , the recognisance need not be formally drawn 
up till afterwards (Ex parte Jeffreys (1888), 62 J P 280) Tho prosecutor is 
the person who appears before the justices to support the chaige, u such person 
u willing to be bound over, it is irregular to bind over anyone olso to prosecute, 
and the person who appeared as prosecutor before the justices is entitled to the 
conduct of the subsequent proceedings (R v Buehetl (1888), 16 Cox, 0 0 307) 
The person who is properly bound ovor to prosecute has tho conduct of tho 
subsequent proceedings, and, if he is willing to carry them on, no one tine, 
except, perhaps, the Director of Public Prosecutions, can intervene to toko the 
conduct out oi his hands (see R v Tate t (1857), 7 Cox, 0 0 361 , JS. v Otti u ill , 
Ttmes, 24th November, 1891, p 6, R v Taylor , Time «, 2nd November, 1890, 
P « 

(2) Indictable Offences Act, 1848 (11 ft 12 Viet c 42), ■ 20. Tho recog- 
nisances, depositions etc should be delivered as soon as practicable after toe 
accused hm been committed for trial, or at such time as to enable tho judge etc* 
to read and master the contents of the depositions, before he charges the 
grand lury (see two letters from the Home Office to Justices’ Clerks of 29th 
December* 1886, and 12th May, 1891). If the Director ot Public Prosecutions 
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637. When the examining justices have decided to commit an 
accused person for trial or to admit him to bail to take his trial, the 
accused, at any time after the examination haa been completed 
and before the first day of the assizes or BessionB or other first 
sitting of the court at which the accused is to be tried, is entitled to 
have copies of the depositions on which he has been committed 
or bailed from the officer or person having custody of the same 
on payment of a teasonable sum, not exceeding three-halfpence for 
each folio of ninety voids (m) 

638 A witness who refuses to enter into or acknowledge a 
recognisance to give evidence may by warrant be committed to 
the common g.tol or house of coi rectum for the county etc in 
which the accused is to be tried, there to be imprisoned until 
after the tual, unless in the meantime such witness duly enters 
into such recognisance before a jus tue of the county etc in which 
the gaol oi bouse of correction is situate (h). 

639 If tbo examining justices decide to commit an accused 
person to pnson, they must specify by their warrant of commitment 
the prison to which he is to bo committed (o) The pnson may be 


has instituted or is carrying on tlie proceedings, the recognisances, depositions 
etc should bo deliveied to him (Pioseiution of Offences Act, 1879 (42 ft 43 Yict 
o 22), s 5) 

(m) ludiotable Offences Ait, 1818 (11 & 12 Viet c 42), s 27 As to the allow- 
ance of costs of the depositing under the Poor Prisoners Defence Act, 1903 
(3 Edw 7, c 38) ? see Costs m Criminal Cases Act, 1908 (b Edw 7, c. 15), 
s 1 (3) Thoie is no nght to have copies unless the accused has been 
committed or bailed A person who has been lemanded, or a person the 
c huige against whom has been dismissed, has no nght to copies (11 v London 
( Lord Mayor) (1844), 5 Q B o3o) The offlcei or paifton having the custody of the 
depositions is the magistrates' cloik, if the depositions have uot been trans- 
mitted, and tbo clerk of the couit at whuli the pu^oner is to be tried, when the 
depositions have been transmitted (Indictable Offences Act, 1848 (11 ft 12 Viet 
c 42). h 20) 

(») Indictable Offences Art 1818(11 A 12 Yict c 42), s 20, and Schedule, 
Fouu P(D A person lmpusoned under this section is to be treated as an 
offundci m the botond division, unless the justice or justices otherwise order 
(Prisou Act, 1898 (01 A b2 Yict c. 41), s 6 (4) ) There seems no provision for 
imprisoning a prosecutor who refuses to enter into a recognisance to prosecute 
The pra< tice is for the witnesses to be bound ovei if ter the examining justices 
have decided to commit the accused for trial or to admit lum to bail , but s 20 of 
the Indictable Offences Act, 1848 (11 A 12 Viut. c 42), seems to oontemplate the 
possibility of the witnesses being bound over before such decision, as the last 
pal t pi o\ ides that, if a witnoss bus been impnsoned for refusing to enter into a 
recognisance and the examining justices do not commit the accused or admit 
huu to bail, such justices, or an v other justice or justioes of the same county etc , 
Biav order the keeper of the guol or house of correction where the witness* is in 
custody to discharge him, and such keeper is thereupon forthwith to discharge 
huu ttod * Schedule, Form P (2) ) 

(o) ludn table Offenoes Act, 1848 (11 ft 12 Yict o 42), s. 25, Schedule* 
Form T v i ) Tbo warrant, which must specify the date when and the place at 
which it issued, is under the bund and seal of a justice, and is directed to the 
constable of some partu ular ihstmt and to the keeper of the prison to whioh the 
acoused is committed it recites the offence with which the accused has been 
charged, and commands the constable to take the accused and convey him ssfelv 
to the specified pnson to o ther w ith the warrant, and commands the keeper of the 
| neon to receive the accused mto his custody and there safely to keep him until 
he is delivered iLtuoe U due course of "law Bee, too, I'lison Act, 187? 
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either one near to the place where the aocused is to be tried (j>)» or 
some convenient prison in the county where the accused ia to be 
tried or in any adjoining county, if such prison is appointed by the 
Secretary of State for the Home Department under any general 
or special rule for the confinement of prisoneiB befoie or during 
trial (q). 


Sub-Sbot 4 — Rail. 

640 Instead of committing the aocused to puson the examining 
justices may in all cases except treason admit him to hail to appear 
at the comt at which his trial is to take place (»). 

In cases of treason no peison can be admitted to hail, except by 
order of one of the Secretanes of Stale or by the King’s Mem h 
Division of the High Couit of Justice oi a judge thcieof in 
vacation (s) All other crimes are, as regards hail, divided into 
two clauses by statute (s) One class consists of felonies and 
certain specified misdemeanours , the other embraces all other 
misdemeanours (s) 

With respect to the first class, the justices have a discietion 
whether they shall admit to bail or not, but it is not usual to 
grant bail in cases of murder 

As to the second class, it seems that the justices have disuetion 


(40 & 41 Viet c 21), s 28, and the County Pollen Act, 1840 (8 & 4 Viet c 881, 
a 1» 

(^») Prisons Ac 1 , 1886 (n A 6 Will 4, c 38), s 3 Heo title Prisons 

(a) Prison Act, 1877 (40 & 41 Viet c 21), ss 24, 27, 28 For the rules made 
under this Aft, see Statutory Rules and Old ora Revised, Vo) X , Prison 
(England), 68 As to commitment for trial at the Central Criminal Court, boo 
C entral Criminal Court (Prisons) Act, 1881 (44 A 40 Viet c 64) An to 
commitment of pnsontis m counties of cities or towns orporate within which 
there is no commission of over and terminer and gaol <1 ilivery directed to he 
executed, see Criminal Justice Administration Act, 1861 (14 A 16 Viet c. 66), 
s 19 As to tbo expenses of constables in conveying prisoners, see Indictable 
Offences Act, 1848 (11 A 12 Viet o 42), as 22, 26 , and Schedule, Forms R (2) 
and T (2) 

(r) Indictable Offences Act, 1848 (11 A 12 Viot c 42), a 23 If fho justices 
decide to grant bail, they are to take the rocoguisam ph of the accused and of his 
sureties (tbtd , Schedule, Form S (1), (2)), the condition of such recogmBance is 
that the accused will appear at the time and place of trial, and that he will then 
surrender and take his trial and not depait tho court without leave Burettes 
may be dispensed with, if in the opinion of the justices tins can be done without 
tending to defeat the ends of justice (Bail Act, 1898 (61 Viot c 7), s lj The 
effect of granting bail is not to set the accused free, hut to roleoso him from 
the custody of the law and to intrust him to the < listed y of his sureties, who 
are bound to produce him to answer on bis trial at a specified time ind 
place (2 Hawk P C c, 16, s. 3, 138) The sureties may seize their principal 
at say time (, Antm . (1704), 6 Mod Rep 231 , Lx parte Li/ne (1822), 3 Staik 1 M , 
L'oxhall v Barnett (18j.J), 23 L J (q it ) 7), and may discharge them* Ives 
by handing him over to the custody of the law, and the accused will tin n lie 
imprisoned, unless he obtains fresh bail. The sureties should he of ability 
suffieiant to answer the sum m which they are bound (2 Hawk P f 3 , < Jo, » 4, 
139) A contract by the accused or someone else to indemnify a minty against 
liability under his recognisance is illegal {Herman v J fuehrer (1S8 >), 16 Q* B 
12 561, C A * Consoh&atrd Exploration and Finance Co v [19001 

l Ch. 37) As to bail during remand, see p, 319, ante 

(*) Indictable Offences Act, 1848 (11 A 12 Yict, c 42), s 23 
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*«*• *. to grant or ratine bail except in respect of offences relating to 
PnfftBlnary the non-repair or obstruction of a highway, public bridge, or 
Bximln a- navigable nver (t) In the case of such offences, wluoh, however, 
lion before are usually commenced by indictment and do not ordinarily come 
Justices, before justices on a preliminary examination, bail cannot be refused 
by justices (0). 

Bail after 641 The examining justices fix the amount of bail, the number 
eommitmeiit 0 j sureties, and decide whether the sureties are or are not 
sufficient (b) 

In exercising their discretion with regard to bail the justices 
havo to consider the nature 0! the offence, the strength of the 
evidence, the character or behaviour of the accused, and the 

(t) Ibid Ihe imsdemoanours m the first class aio — Assault with attempt 
to commit a felony , attempt to commit a felony, if the attempt is a mis* 
demeanour (see p '259, ante) , obtaining or attempting to obtain property 
by false pretences , receiving stolen property, when the theft is a mis- 
demeanour, or receiving property obtained by false pretences (see Larceny 
Act, 1861 (24 A 25 Viet c 96), « 95), perjury, subornation of perjury, 
concealing the birth of a child , wilful or indecent exposuie of the porson f 
not , assault upon a poaeo officer in the execution of his duty, or upon any 
person acting m his md , neglect or breach of dut} as a peace officer , and 
any miedonieanour loi tho prosecution of which the costs may be allowed out 
of the county rate (Indictable Offonros Att, 1848 (11 A 12 Viet o 42), s 23) 
Jt is not clear what is the moaning of the words 11 any misdemeanour for the 
piosooution of which tho costs may be allowed out of the county rate ” , those 
words may mo in the misdemeanours for the prosec ution of which the costs 
at the tiimo of tho pissing of tho Indictable Offences Act, 1848 (11 A 12 
Viet c 42), might lia\ o boon allowed out of tho county raio oi they may mean 
misdemeanours for tho piosecutiou of which the costs may under any statute 
subsequently passed be so allowed At tho time of the passing of the Indiot- 
ablo Offonces Act, 1818 (11 & 12 Viot c 42), the only misdemeanours for the 
piosecutiou of which costs woro allowed out of the county l ate wore the mis- 
demeanours spec died m s 23 of the Criminal Law Act, 1826 (7 Geo 4, o 64) , 
those are the same as those specified m the Indn table Offences Act, 1848 (11 A 
1 2 Vic 1 c 42), s 2 J, with tho oxooption of attempting to obtain property by false 
pi oh IK es 'tml c one oaluieut of the buth of a child, which do not appear in » 23 of 
tho Criminal Law Act, 1826 (7 Goo 4, c 64) No misdemeanours are specified in 
s 23 of the Act of 1826 whu ii are not specified m s 2* of tho Indictable Offences 
Act 1818 (1 1 & 12 Viet c 42), and therefore the words 1 1 which may be allowed out 
of the couuty r ite " are meaningless, if thoj refer only to misdemeanours the 
costs of the prosecution of which might be so allowed at tbe time of the passing 
of the Indictable Offences Act, 1848 (11 A 12 Yict c 42), for there were no 
such misdemeanours not specified in a 23 of that Act It seems, therefore, 
that tho words in question relate to misdemeanours the costs of the prosecution 
qf wluoh may be allowed under any subsequent statute If this is so, the effect 
of subsequent legislation has been to lejieal or make almost meaningless that part 
of $ 23 of the Indictable Offences Aot, 1818 (11 A 12 Yict o 42), which gives a 
right to bail to persons accused of misdemeanours other thau those specified in 
the first part of e 23 By the Costs in Criminal Cases Act, 1908 (8 Edw 7, 
0 13), s* 1, the costs in the prosecution of all offeneos may now be allowed out 
of the county rate, except offences relating to the non-repair or obstruction of a 
highway, public bridge, or navigable nver (* btd* t s 9 (3) As it » not usual 
to oouunenoe prosecutions for such offences before justices, the effect of the 
Costs m Criminal Cases Act, 1908 (8 Edw 7, o 15), seems to be that in all 
mdiotable eases which ordinarily come before justices they have a discretion as 
to the granting of bail 

(a) See Ooste m Criminal Cases Act, 1908 ($ Edw 7, c 15), s 1 

(5) R v Saunders (1M7), 2 Cox, 0 C 249 A justice should not interfere 
to prevent anyone from becoming bail for another (*fod ) 
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seriousness of the punishment which may be awarded if the accused fern, ft, 
is found guilt; (e). PraUminarr 

643 If an accused person is not admitted to bail when he is 
committed foi trial, he maj be admitted to bail at any time after- fnnHett 
wards before the fust da; of the sittmg or session at which he is to 
be tried, or before the da; to which such sitting or session may be 
adjourned (d). 

If justices on or after commitment and before trial refuse to Bail by King's 
grant bail, an application to be admitted to bail nmj be made to ®J® ch 
the King’s Bench Division of the High Court of Justice or to a 
judge thereof («) 

(c) R v Scat/e (1841), 9DowI 553 , R v Rarronet (1852), Dears 0 0 61 , R r. 

Barthelemif (1852), Hoars 0 0 60, Re Robinson (1854), 23 L J (Q B ) 280 ; R v 
Rose (1898), b7L J (q b) 289, 0 0 R , at p 292 If a justice is satisfied with 
the pecuniary sufficiency of the sureties offered, he cannot reject them because 
of then charaoter or political opinions (R v Badqer (1843), 4 Q B 468) As 
to refusing bail to accomplices, see R v Btardfnore (18)6), 7 0 A P 497, per 
Paiteson, J , at p 499 It is inexpedient to admit the solicitor foi the 
accused as a surety (R v Scott Jervis , 7\me% 20th Novemboi, 1878) 

ExoesBivo bail ought not to be required (Dill of Bights, 1 Will & Mar hosh 2, c 2) 

A justice maybe indicted, if he lefuses bail from improper motives (R, v liadyer 
(1843), 4 Q B 468, at p 472), oi sued, if he doessomalimouBly (Ain/orci v Itizroy 
(1849), 13 Q B 240, at p 247) In deciding questions relating to the granting of 
bail justices act judicially, and not mi nib tonally ( Linford v Fxlvroy, supra) 

(d) Indictable Offences Act, 1848 (11 & 12 Viet c 42), s 23 Bail may be 
granted after commitment by the committing justices, or if thoy nio of opinion 
that the accused ought to be admitted to bail, they aie to certify on the back of 
the warrant of commitment (see Indictable Offences Act, 1848 (11 & 12 Viet 
c 42), Schedule, Form S (3 ) ) their consent to the gi anting of bail, and to state 
the amount of bail which ought to be required , on the production of such 
certificate any justice attending or being at tho prison where the aocused is m 
custody may admit him to bail If it is inconvenient for the suiety or suioties 
to attend at the prison to join with the accused in tho reeognibance, the com- 
mitting j u slices may make a duplicate of such cei tificate (Indictable Offences Act, 

1848 (11 & 12 Viet o 42), Schedule, Form S (4) ), and, o * such lortiliuifo being 
pioduccd to any justice for the Bame county etc , such J ^t-mentiomd justice 
may take the recognisance of such Burety or sureties in conformity with tho 
certificate On such recognisance being transmitted to the keeper of the prison 
and produced, together with the certificate on the back of the warrant of commit- 
ment, to any justice attending or being at the prison, such last- mentioned justioe 
may take the recognisance of the accused and ordtfr him to bo discharged out of 
oustody In cases where the aocused has a right to be admitted to bail by justices 
(but «ee p 324, note (0, ante), and he has been committed to prison, on his 
applying to bo bailed to any visiting justice of the prison or to any other justice 
of the Bame county etc , before the first day of the sitting or session at whn b he 
is to be tried, or before the day to which sucu sitting or session may be adjoin nod. 
such justice must accordingly admit him to bail in all cases where an accused 
person in custody has been admitted to bail by a justice other than the com- 
mitting justice, the justice who admits him to nail must forthwith transmit the 
recognisance or recognisances of bail to the committing justices or one of thorn to 
be transmitted with the depositions to the proper officer (Indictable Offences Act, 

1848 (11 & 12 Viet c. 42), s 23) Ifa justice admits to bail any person m prison 
charged with the offence for which he is admitted to bail, such justice must send or 
cause to be lodged with the keeper of the prison a warrant of deliverance ( I ud u t- 
able Offences Act, 1848 (11 A 12 Viet 42), Schedule, Form S (5) ), under bis hand 
and seal, requiring the keeper to discharge such person, if he be detained for no 
other offenoe, and upon such wan ant being delivered to or lodg'd with the 
keeper, he is forthwith to obey it (Indictable Offences Act, 1848 (11 A 12 Viet, 
e. 42), s 24) * 

(c) R v SptUbury, [1898] 2 Q B 615, l Ohitty, Criminal Law, 1st ed , 98, 
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If an application is made for a writ of habeat cot put to enable the 
prisoner to apply to be admitted to bail in the case of a misdemeanom , 
the King’s Bench Division has no deletion, and must grant bail, if 
theie are sufficient smeties offered (/) 

In cases of felony or treason the King’s Bench Division has a 
discretion (g). 

Sub-S* ct 5 — Plate of Trial 

643. When the examining justices have decided to commit an 
accused person for trial, they have to determine at what court he is 
to be tried 

The accused person will be tried, according to the nature of the 
offence with which he is charged, eithei at the next assizes for the 
county or county of a city or town oi at the next court of quarter 
sessions for tho county or borough or city for which the examining 
justices act, unless the accused has been biought befoie tho 
examining justices in respect of an offence committed in anothei 
county, m which case he will be tiled at the assizes oi quarter 
sessions for the place where the offence was committed ( h ) 

if tho offence in respect of which the accused has been committed 
or bailed is one that can only be tried before a court of oyer and 
teimmoi or general gaol delivery, he will be tried befoie Buch a court 

644 If the accused is charged with an offence triable at quarter 
sessions ( i ), he must be tiled at the next practicable ( ouit of quarter 
sessions, unless the justices for special leasons think lit otheiwisu 
to dnect lie is not to be tiled at the assizes, unless the justices oi 
the High Coiufc of Justice ho direct (A,) 

Eveiy justice by whom a person is committed to puson for tnal 
for any oltence Uiablo at quarter sessions must, by indoisement on 
the wairant ot commitment oi othei notice m wilting, infoim the 
gouMiim of the puson whethei the persons bound ovei to piusecute 

p*r Dknatan, CJ , li v llnwetl (1870), 49 L T Jo 387, R v AfAt/u (1870), 
vml , 421 In It v liutltr (1881) 14 Cox,0 0 530, tho Oouit of Queen’s Bench 
m l inland refused t>> grunt bail m tlin case of a iniBdemoanoui If the dofendant 
is m custody on u charge of folonx oi imsdemoanoui , the application in the first 
instance must bo made before a judge in chambers (Crown Office Itules, 1906, 
r HO 

(/) Habeas Corpus Act 1679 (31 Car 2, c 2) , Re Frost (1888), 4 T L B. 
757 It appears from 1 Clutty, Criminal law, 98, that if the application for 
bail is made to the oouit under its common 1 iw jurisdiction, no one can claim 
boil de pire, but see Linford v Fitzroy (1849), liQ B 240 , per Denman, O J , 
at p. ?4b As to the wnt of hihraa corpus , see title Crown Practice 

(0) It is not usual to bail in cases of felony (1 Chitty, Criminal Law 99) As 
to bail m cases of murder, see Mohun'% ( Lttrd ) Case (1697), 1 Salk 104, B v 
Jla> rtmet (1862), Dears C C 61 , It v Bart helemy (1852), Dears. C O 60, and 
B v. Andrews (1844), 2 Dow & L 10 , and Short and Mellor’s Practice of the 
Crown Office, 2nd ad , p 282 As to applications to the High Court for bail, 
see Crown Office Rules, 1906, r 111 , Short and Mellor’s Practice of the Grown 
Office, 2nd ed p 2i>4 An Appeal fiotn the refusal of a divisional court to grant 
bail will not lie to the Court of Appeal ( It v Foote (1883), lOftB D J78) 

(h) Indictable Offemes Act, 1848 (11 A 12 Viet c 42), as 1 11, 22 , but ace 
Assizes sad Quarter n uuus Act, 1908 (8 Edw 7, c 41), a 1 (i) As to the 
adjournment of the tnal, see p' 358, post 

(1) Soop 268 ortftf 

(k) Aatixea Belief Act, lt>S9 (52 & 53 Viet c 12), • 1. 
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and give evidence at the trial are bound over to attend at a court •*». B. 
of quarter sessions or at a court of oyer and terminer or genet al Pnttnd&arir 
gaol delivery (0. Bxaataa- 

If a person has been committed to puson charged with an indict- *»? »**”* 
able offence, and persons have been bound over to prosecute and eunues. 
give evidence at the next court of quarter sessions for any county or 
place, and the piiBoner is not tried at that court, the next court of 
oyer and terminer or general gaol delivery having jurisdiction in 
such county or place must, on his application, unless thore are 
special reasons to the contrary, either cause him to bo tued at that 
court or dischatge him fiom his impiisonmnnt; and if there are 
such special reasons, they may admit him to bail If he is not so 
tried or discharged, and if he is not tued before the holding of the 
then next subsequent court of oyer and teiminer or gaol delivery 
having jurisdiction m such county or place, that couit must tiy 
him 01 uischargo him from lus impnsoniuent (m) 

Sub-Sect 6 — Deposition of W itness who is Dangerously III 

645 If it is piovcd to tho satisfaction of any justico that any Taking of 
person is dnngeiously ill and in the opinion of Borne registeiocl 
medical piactitioner is not likely to recover fioni such illness, and who u'uT 
is able and willing to give material inhumation l elating to any 
indictable offence or relating to any person accused of any such 
offence, and it is not practicable to take the deposition of tho 
witness in the oidinarv way, the justice may take in writing the 
statement on oath oi alhimatiun of the poison who is ill, and is to 
subscribe such statement and add by w ay of caption a statement of his 
reason for tak ng it, and of tho day and place when and whore it was 
taken and of the names of the persons (if any) present at the taking 
of it Beasonable notice m writing must be served upon the put sou 
(whether prosecutor or accused) against whom it may subsequently 
be pioposed to use the statement, and such }>< fou or his counsel 
or sohutoi must have, if present, full opportunity of cross-examin- 
ing the person who makes tho stulei)ieiit(w) 

(?) Assises Belief Act, 1889 (62 A 63 Viet c 12), s 2 

(m) Ibid , s 3 The " special reasons ” may be, inter aha, the lemoval of 
the indictment into anothei court or the impossibility oi produi ing tho witnesses 
for tae prosecution at the court of quarter missions (ibid ) 

(n) Criminal Law Amendment Act, 1867 (30 & 31 Viet c 36), s 0 See It 
▼ charmer (1886), 17 Q B 1) 323, 0 0 E , 11 v Prestndqe (I88l),72 I. T Jo 
93 , R v Rea, Tima, 20th Decembei, 1888, p 10, lir Quigley (1808), 18 L T 
211 If a notice m writing is not served on the person agiuust whom 
the evidence u to be used, or it the deposition dons not contain a propor caption, 
the deposition cannot be read m evidence under the Act, but it may be admis- 
sible in evidence as a djing declaration, if it satisfies the conditions of surh a 
declaration (if v Quigley, supra) The Criminal Law Amendment Act, 1807 
(30 & 31 Viet c 36), a 7, makes provision for the conveyance of the accused 
from prison to be present at the taking of the deposition Such a deposition, if 
not taken in accordance with the provisions of the Criminal Law Amendment 
Act, 1867 (30 A 31 Viet c. 36), s 6, but taken in accordance with the pjo visions 
of the Indictable Offences Act, 1848 (11 & 12Viotc 42), s 17 (if v Kats (1900), 

64 J P 807), u only admissible in evidence when the justice who takes the 
deposition is one of the justices who commit (if. v Rees, tuinu, And aae 
p 365, post 
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If the statement of the witness relates to any indictable offence 
for which any accused person is already committed or bailed to 
appear for trial, the justice is to tiansmit the statement, with the 
caption above referred to, to the proper officer of the court at which 
the accused is to be tried In all other cases he is to transmit the 
statement to the clerk of the peace of the county etc. in which he 
took it, and such clerk of the peace is required to preserve the 
statement and file it as of record (o) 

646 On proof that the witness who has made such statement 
is dead or that there is no reasonable probability that he will ever 
be able to travel or to give evidence, and that proper notice was 
served upon the person agamst whom it is proposed to use the 
evidence, and that he or his counsel or solicitor had or might have 
had, if he had choBen to be present, full opportunity of cross- 
examining Die witness, the statement, if it put ports to be signed by 
the justice by or before whom it purports to be taken, may without 
further proof be read in evidence cithei foi or against the 
accused (o). 

647 Theie ore similar poweis under the Children Act, 1908 (p), 
for the takmg and UBing of the deposition of a child in respect 
of whom an offence under Fart II of that Act or undei other 
specified Acts (q) is alleged to have been committed, if a justice 
is satisfied by the evidence of a registered medical practitioner that 
the attendance before a court of any such child would involve 
Benoits danger to its life or health (r) 

Sub-Scot 7 — (Josh 

648 The examining justices may make an order foi the pay- 
ment out of local funds of the costs of the piosecution, or of the 
defence, or both, incurred in proceedings befoio them ^s) 


(o) Soe note (w), p 327, ante 
fp) 8 JSd* 7, c 67, ss 28, 20 
(y) See note (n) p p 315, ante 

(r) 8 Edw 7, c 67, ss 28, 29, and flee note (») on p 315, ante 
(«) Costs in Criminal Cases Act, 1908 (8 Edw 7, c 15), a 1 This Act came 
into force on the 1st January, 1909 (ifcd , s 10 (2) ), and repealed the provisions 
of most of the Acts relating to costs in criminal oases (ibid , e 10 (1) and 
schedule) The costs which may be directed to be paid under the Act are such 
sums as, subject to the regulations of a Secretary of State under the Act (i bid , 
s 5)« appear to the oourt reasonably sufficient to compensate the prosecutor for 
the expenses properly mount'd b> him m carrying on the piosecution, and to 
compensate any person properly attending to give evidence for the prosecution 
or defence, or called to give evidence at the instance of the couit, for the 
expense, trouble, or loss of time propeily incurred m or incidental to the 
attendance and giving of evidence , the arnouut of the costs is to be ascertained 
as soon as practicable by the proper officer of the court (tbtd , a 1 (2) ) The 
proper officer in the cose of proceedings before examining justices is, it seems, 
the justices' derk As soon ss the amount due to any person is ascertained by 
the proper officer, he is to pay forthwith to such person the amount due for 
travelling or personal expenses m respect of his attendance to give evidence, 
and, so m as the amount is not due m respect of attendance to give evidence, 
is to forward a certificate of the amount m the case of a committal to the proper 
officer of the oourt to which the defendant is committed, and in any other 
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Sect. 1. — Preferring an Inducttnent 

649. In the tual of crimes which are not summarily dealt with 
it is now the almost invariable practice to proceed by way of 
indictment (t) There are alternative modes of proceeding by way of 
impeachment m the case of some crimes (u), and m case of some 
misdemeanours by way of information filed in the King's Bench 
Division of the High Court of Justice, but such modes of proceeding 
are now raiely used (v) 
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Proffering 

an Indict- 
ment. 

Proo<iading by 
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to the dark of the peace of the oounty or place for which the justices act Any 
amount so paid by the proper officer to any person in respect of his attendance 
to gn e evidence is to bo reimbursed to that offioei by the treasurer of the 
county or borough out of the funds out of which the same is payable under the 
Act The certificate forwarded m the case of a committal is to be laid before the 
court to which the defendant ih committed by the officer of the court , a certifi- 
cate forwaided in any other case is to be laid before the next oourt of quarter 
sessions , m either onse the oourt is to consider the certificate and ordei the 
treasurer of the county or boiough to pav out of the funds from whioh the amount 
is payable the amount certified, or auy loss amount which the oourt considers 
should have been allowed (» bxd , s 3) In the cose of offenoes committed, or 
supposed to have been, in a county borough, the costs are payable out of the 
borough fund or borough rate, and, in the case of other offences, out of the oounty 
fund of the administrative county (pco title Local (Jovehnmknt) m which the 
oftente is comnnttod or supposed to have boon committed For the purposes of 
this provision offences committed within the jurisdiction of the Admiralty (see 
p 27 3, auti) me to be doomed to have been committed in the place where the 
uffondci is pioH'cuted or tried, or when the offondoi is tried at the Contra! 
( nminal Coiul in the county of London , but oosts paid m the case of these 
offences out of any county or borough fund are to be repaid out of moneys 
provided by Pailiament iibxd , s 4(1)) The Act applies to all indictable offences 
except those rohiling to Ihe non-repair or obstruction of any highway, publio 
bridge, or navigablo liver (ibid , ss 1, 9 (J) ) but does i »fc affect the operation 
of any enactment m force providing for the payment of the oosts of the prosecu- 
tion oi di fence of an indictable offence out of any assets, money or funds, other 
than local funds, or by any person other than the prosecutor or defendant 
(ibid , b 8) As to costs where a parson is committed for trial uud not 
ultimately tried, see i bid 1 s 7, and as to costs where a prosecutor is bound 
over under the Vexatious Indictments Act, 18A9 (22 & 2d Viet c 17), see 
p 447 \post, Costs in Criminal Cases Act, 1*8)8 (8 Ldw 7, o 15), 0 9(2) As 
to th meaning of '* proeecutoi,” Beetbid , s 9 (1), and oi 4 committed for trial," 
see Interpretation Act, 1889 (52 & oi Viet c 6.i), s 27, and p 320, ante For 
the regulations made under s 6 of the Costs m Criminal Cases Act, 1908 
(8 Edw 7, c 16), see [1908] W N 343 

(f) In prosecutions for a corrupt and illegal practice at an election the 
aocused persons may be tned summarily before an election court, or on 
mdictmont , the latter is the more usual method (see titlo Elections) A jierson 
may be punished for contempt of court either summarily or on indictment (see 
title Contempt op Court, Vol VU , p 280 ) As toother summary proceedings 
before the High Court, see pp 497, note (y), and 528, post. 

(«t) See p 265, ante. 

(v) There has been no instance of impeachment since 1806 , see p 265, ante. 
There are two kinds of information m criminal cases — (1) An information tm 
offloio filed by the King’s Attorney-General or (it the office of King's Attorney- 
General is vacant) by the King’s Bohcitor-Genetral ( R v Wilkes (1770), 19 
State Tr 1075) for such enormous misdemeanours as tend to disturb or endanger 
the King's government, or to molest or affront hitn in tbe discharge of his royal 
functions (4 EL Com. 304). It is filed without any leave of the court Iufor- 
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■RIM1NAL LAW AMD PROCEDURE. 


Sxot 1 . 650 A pei son charged by the verdict of a coroner's jury with 

Preferring murder or manslaughter must, if be is in custody, be arraigned on 

an &4M the inquisition before the couit of oyer and terminer or gaol delivery 

n * n * ‘ to winch the inquisition is returned , but the practice in the ease 

Coroner'i of such a verdict is to prefer a bill of indictment for murder 

inquisition, or manslaughter before the grand jury, and if the bill is found, 

to arraign and try the accused on the indictment and on the inqui- 
sition together. If no bill is preferred, or if a bill is preferred and 


mationshave boon filed ex offtno for the following offences —Conspiracy to impair 
the King s revenue (/» v Marling (1604), 1 bid 174), not (72 v btroude (1081) 

2 Show 148), unpiihoning the governoi and subverting the government of 
Madias ( 22 v btraltvn (1779), 1 Doug (kb) 239) , disobedience to an Order in 
Council made undoi a statute for performing quarantine (22 v Hams (1791), 
4 Term Hep 202) , the lecoipt of bribes by officers of the East India Company 
(By Stciens and Aqnrw (1804), 5 East, 244 , li v Douglas (1846), 18 Q B 42) , 
misbehaviour by the Vice-Chancellor of the University of Oxford in the neglect 
of his duty both as a vice-chancellor and as a justice of the peace ( 72 v. 
Purnell (1748), 1 Wils 239), breach of duty by a justice of the peace m not 
suppressing a not (11 v Ptnney (1832), 3 State Tr (ns) 17), conspiracy to 
stir up disaffection and to induce tenants not to pay lent (R v Parnell (1881), 
14 Cox, C 0 608) , the issue of a fraudulent balance-sheet by the directors 
of a joint stock bank (11 v Drown (1858), 7 Cox, C 0 44 J) , offences at parlia- 
mentary elections, e y , undue influence (72 v Duggan (1873), 7 I R C L 607, 
94), obsliuctmg voters and intimidation (72 v Conn ay (1858), 7 I C L R 
at p 519) , bnbery or advancing money to be used m bribery (72 v Ieatham 
(1801), 3 E & E 658, 72 v Boi/es (1861), 1 B & S ill , 72 \ Charlceiuorth 
(1801), 1 13 & H 400) , libels of a public kind, r </, blasphemous bbels (22 v 
Eaton (1812), 31 State Tr 927, B v Laihle (1819), 3 13 & Aid 161 , 72 v 
Waddwgton (1822), 1 Ji A C 20) , obscene libels (72 v H tikes (1770), 4 Burr 
2527, 72 v Cut le (1727), 17 State Tr 153), seditious libels, eg , libels on the 
Sovereign (B v Clerk (1728), 1 Barn (k n) 304 f 72 v Wilke* (1770), 4 Burr 
2o27 , 72 v Lambert (1810), 1 Camp 398, 72 v Haney (1823), 2 B AO 267), 
libels on the government (Case of the Seim Bishops (1088), 12 Slate Tr 183, 
72 v Laurence (1099), 12 Mod Hop 311 , 72 \ Tutchin (1704), 14 State Ti 1096, 
Ji v Lramklm (1731), 17 State Tr 62G, 72 v Horne (1777), 20 State Tr 661, 
72 v Cabbttt (1904;, 29 State Ti 1 , 72 v 7/^2(1811), 31 State Tr 367, 72 v 
button (1H10), 4 M AS «jJ 2 72 v Burdett (1820), 3 B A Aid 717), bbels on 
tho judges and on the ndminiHtration of the law (72 v Gordon (Lard George) 
(1 78 1 ), 22 State Tr 176 , 72 v White (1808), 1 Camp 359, n ) , libels on the Houses 
of Parliament (72 v Bayner (1782), 2 Barn (k b ) 232 , 72 v Owen (1752), 18 
State Tr 1203) , libels on the Constitution (i2 v Beeves (1790), 26 State 
Tr 529) , bbels on foreign sovereigns and ambassadors (72 v Pettier (1603), 
28 State Tr 629 ; 72 v Gordon (Lord George ), supra, B v Vint (1799), 27 
State Tr 627 , B v D'Eon (1704), 1 W xn B1 610) No information ex 
officto has been filed in England m recent ve&rs, the last instance is said 
to be that of B v Cate and Tarry (1887), Archbold’s Criminal Pleading, 
213rd ed*, 143 

(2) An information by the Master of the Crown Office at the instance of, a 
private person It requires the leave of the court, which is only granted for 

E m ana notorious misdemeanours which do not specially concern the State, 
t which on account of their magnitude deserve public animadversion (slat 
4 A 6 Will A Mar o 18 ss 1, 6 , 4 BL Com 304 , and see 72 v Labouchcrs 
(1884), 12 Q* B D 320) Such informations m cases of hbelsean only be granted 
at the instance of some persons who are in some pubhc office or position (22 v. 
Laboucksra, supra), and ore seldom granted (see 72 v Labouchert , supra , and 
fihortt on Informations, 12) The modem practice is to proceed by way of 
indictment, all offences for which informations were formerly issued were 
always also triable by indictment. For recent instances of criminal informations 
at the instance of justices, see 72. ?. Masters (1889), 6 T. L R, 44 , 72, y. Bussell 
(1906), 9| L. T 407. 



Part IV — Indictments. 


ignored, it is the practice to arraign the accused formally on the 
coroner’s inquisition before a petty jury and to dncet snch jury to 
acquit him An accused person may be tried befoie a petty jury on 
a coroner’s inquisition (a), but this course is very lardy adopted. 

651 At common law any person may prefer a lull of indictment 
before a giand jury against anyone whom he accuses of committing 
an indictable crime, and that without any previous mqimy before 
justices or an} leave of any judge 01 any notice to the ptn&ou against 
whom the indictment was presented. This right still exists, except 
where it has been taken away 01 restricted by statute, but the 
usual practice is only to prefer a bill of indictment after laving an 
information before justices of the peace sitting xn petty sessions (y). 

652 For offences to which the Vexatious Indictments Act, 
1859(a), applies, except in the cases therein mentioned, no bill of 
indictment can be presented to or found by a giand jury — (1) uiiIcsh 
the prosecutoi or other person presenting the indictment lias been 


(«) See 1 East. P 0 371, It v Cole (1813), 3 Camp 371 , Ji v Maynard 
(1M2), Rubs A Ry 240, Re Ward (1801), 30 L J (Ctt)776, Coroners At t, 
1887 (50 A 51 Viet c 71), s 5 (1) A conviction for murdor or manslaughter 
on a cofrmor’s inquisition without an indictment found by a grand jury is said 
to be unknown m practice (4 B1 Com 301 (16th ed ), note by CoucitlDQi , 
quoted ar<j in R v Iuqham (1804), 5 B A S 257, at p 26o) liut u woman 
airaignedand tiled for the murder of her child on a coronoi’s inquisition attei 
the grand jury had thrown out the bill has boon found guilt} of concealment of 
birth (JL v Maynard, supra , R v Cole , supra ) 

(v) See p 290, ante In prosecutions against a bankrupt or any other person 
for any statutory misdemeanour m casts of bankruptcy a <ouit having juris- 
diction m bankruptcy may commit the bankrupt or such other prison for trial, 
and no preliimnaiy inquiry before justices in such n cose is required (B&nki uptry 
Act, 1883 (46 A 47 Viet c 52), a 165, see title Rankruticy and Insolvency, 
Vol II, p 352) In criminal proceedings against a corporation (s<o pp 2J9, 
313, ante) and m proceedings by way of mdiotmon 1 r or tho non-iepair or 
obstruction of highway s, budges etc and for other uni rices it is not usual 
to have a preliimnaiy examination before justices, and in such proceedings 
the presenting of an indictment is the fust step 

(a) 22 & 23 Yict c 17 Those offences are perjury and subornation of 
perjury, conspiracy, obtaining money or other piopuity b\ fatso piutoncos, 
keeping a gambling house or a disorderly house, indecent assault (22 A 2 J Viet 
c, 17, s 1) , misdemeanours under Port II of tho Debtors Act, 1869 (32 & 33 
Viet c 62), altered by the Bankruptcy Acts 1883 and 1890 (46 & 47 Viet c 52, 
s 163 , 53 ft 54 Viet c 71, s 26) , see Debtors Act, 1869 (32 ft 33 Viet c 62), 
a 18, and Bankruptcy Act, 1883 (46 A 47 Viet c 52), s 165, libel (Newspaper 
and Libel Negotiation Act, 1881 (44 ft 45 Viet c. 60), s 6), misdemeanours 
under the Criminal Law Amendment Act, 1885 (48 ft 49 Viet c 69), s 17, and 
the Children Act, 1908 (8 Edw 7, o 67), s 35, and offences punishable on 
indictment under tho Merchandise Marks Act, 1887 (50 ft 51 Viet c 28), s 1 ) 
An attempt to obtain property by false pretences is not within the Vexatious 
Indictments Act, 1859 (22 ft 23 Yict. c 17) [R v Burton (1875), 13 Cox, O < 
71,0 C B) Giving false evidence before a naval court martial hold unde; tho 
Naval Discipline Act, 1866 (29 A 30 Viet o 109), is perjury within the rn< uung 
of the Vexatious Indictments Act# 1859 (22 ft 23 Viet o 17) 8e<> N » v ul 

Discipline Act, 1866(29 & 30 Viet o 109), s 67 of which solves the doubt* that 
were expressed m 2Z. v Beane (1864). 4 B ft S 947, as regards a piosuution 
under the Naval Discipline Act, 1861 (24 ft 25 Viet e 116), and, it serins, makes 
tho Vexatious Indictments Act, 1859 (22 ft 23 Viet c 17), applicable to 0 
proeecutaon for false evidence given out of England at a naval court-martial 
held under the Naval Discipline Act, 1866 (29 ft 30Vict c 109) Bee also 
p 320, ante. 

u l. -ix r 
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sm.2. bound by recognisance to prosecute or give evidence against the 
YMtantaf person accused of the offence ; or (2) unless the accused has been 
an Indict- committed to or detained in custody, or has been bound by recog- 
fBent * nisance to appear to answer to an indictment to be prefeired against 
him for such offence f or (8) unless the indictment is preferred by 
the direction or with the consent m writing of a judge of the High 
Court of Justice or of the King's Attorney-General or Solicitor- 
General, or (in the case of an indictment for perjury) by the direction 
of any couit, judge, 01 public functionary authonsed (ft) to direct a 
prosecution for psijury (c) 

Binding 653. If on the preliminary hearing befoie justices foi an offence 

prosecutor to which the Act applies the justices refuse to commit the accused 
jusTuL niuse °* to bail bim be tne< * * or su °b an °ff ence > an d tbe prosecutor 
to commit. deBiies to prefei an indictment for such an offence, the justices 
must take tho recognisance of the piosccutor to piosecute the charge 
and transmit the recognisanco with the information and deposi- 
tions to the court m which the indictment ought tobepieferred(d) , 


(6) The persons so authorised aro judges of the supenoi unut**, any of the 
commissioners of assize, nisi pnus, oyei and terminer or gaol delivery, any 
justicos of the peace, reooider or deputy xocoider, chairman or other judge 
holding any genoial 01 quarter sessions of the peace, any judge or deputy judge 
of any counts court or an) couit of retold, any iustue of the puaco in special 
01 petty sessions, or any ehenff or his lawful deputy before whom any 
wut of inqiiny or writ of trial from any of the supeuor courts is cvccuted 
(Oiimmal Pioioduie Act, 1851 (14 X 15 Viet c 100), s 10, seep 400, post) 

(r) Vexatious Indictments Act, 1850 (22 & 2d Viet c 17), s 1 Justices of 
the poace for a county have power to act generally throughout the county in 
the commission of the peace foi which their iuluios are placed, and there is 
nothing m this Act or elsewhere that prevents the justices who oidmarily act 
in one petty soBaional division fiom committing a person for trial in respect of 
an act arising m anothot petty sessional division (11 v litcUty (1887), 20 
(1 B JJ 187, V 0 It ) If three pet sons uie bound over to appoai and answer an 
indictment foi eonspiraty and the Attoiney-Genoial gives his flat for the 
piosecutiou of a fourth person and an indictment is subsequently preferred 
against till foul, such an indictment is valid (Knowldin v R (1864), dd L J 
(K o ) 210) If an indictment con tom 8 two counts, one relating to the chaige to 
whi< h the commitment i elates and a second count relating to another charge, 
the second count, unless it comes within s 1 of the Cumin al Law Amendment 
Act, 1867 (30 A dl Viet o 35) (see p 33d, note (h) post), ought to bo quashed, 
and if it is not quashed and evidence is given i elating to the second count 
whuh is not admissible as evidence relating to the hx at couut and the aooused 
is tom u tod, the conviction is bad (R v toidyr (1861), Lo & 0* 300) 

(d) \ex itioue Indictments Act, 1850 (22 A 2d \ ict c 17), s 2 If there is a 
snbst&iii al charge made bond fide and it is within the jurisdiction of the justices 
and the justices dismiss the charge on the ground that there is no evidence to 
support it, the justices must take the recognisance of the prosecutor, if he offers 
to ue bound (2? v, London OorjxHfttwn (1886), lb Cox, C C 77) If tho justices 
fcftfuss to take the reoogmeanoe m such a case, a mandamus will he to compel 
them to do so (i&icl ) If no indictable offenoe is disclosed in the information, 
the juebces should not take the recognisance and cannot be compelled to do so 
(£* jjwrfc IFujon (1869), L. 1\4 Q» B* 678). If a summons is heard and dismissed 
and no application is mode by the prosecutor to be bound over to prosecute, and 
the pfs saoft tor lays a second information for the same subject-matter, and the 
justices fihie to take this information, they are within their right, and 
they cantyot W such a aetond angbcatiozi be called upon to bind the prosecutor 
over (it. v. Bather (1880), 44 JTP 490). The Vexatious Indictments Act, 1859 
(22 A 23^Viei c, 17), a. 2 baa no application, except when the accused has been 
charged before justices If no summons or warrant is issued, no application 






an indictment may then be preferred in spite of the refusal of the 
justices to commit the accused for trial (e). 

Any count or counts relating to offences to which the Vexatious 
Indictments Act, 1859 (/), applies may be joined w ilh other counts 
in an indictment, if apart from that Act they may be lawfully 
joined (y), and if in the opinion of the court before which the 
indictment is preferred, sucn count or counts ore founded upon the 
facts or evideuoe disclosed in any examinations or depositions taken 
before a justice of the peace in the presence of the poison accused 
and duly transmitted to such court, and nothing m tho Act is to 
prevent such indictment being found, if it is piesonted to the 
grand jury with the consent of such court (h) 


Saor.li 

Prt&ntai 
an Indict- 


Adding 

COUntSe 


654 An indictment is a written accusation presented by a grand What m 
jury to a court of oyer and tei miner or general gaol delivery or todlotmsnt 
quarter sessions and charging one or more persons with the com* 
mission of one or more crimes 

An indictment lies for any treason, felony, or misdemeanour, When It Vm 


oan be mode under e 2 (hx pait* RtuL (1885), 49 J P 000) If a prosecutor in 
bound over, and does not prefei an indictment to the grand jury of tho court at 
which he is bound over to prosecute, the recognisance lapses and cannot, it 
seems, bo enlarged, and no indictment can bo prof ci red to a subsequent court 
(A v Eayre* (1900), 04 J P 217) If the justices refuse to commit and no 
application is made to thorn for the binding over of the prosecutoi , the direction 
or a judge of tho High Court of Justice or tho hat of the Attorney General or 
Solicitor-General may bo obtained, and an indictment may then be preferred {ft 
r ftogera (1902), *16 J P 825) In the case of a prosecution for perjury the 
direction of a judge etc to prosecuto may be given after the lapse of an 
interval (e q , a fortnight) after tho trial at wmoh the perjury is alleged to have 
been committed, and no previous summons or notice to the accused or affidavit 
of the facts is necessary (if v Bray (1862), 3 B & S 255, m which a 
leport in the Time* newspaper of the trial was laid bob re the judge to lefrosh 
bis memory, and he wrote on it “I oonsont to the pr< ocufcion in this case," 
and this was held to bo sufficient within the Vexatious indictments Act, 1859 
(22 ft 23 Viet c 17)) 

i e) If an indictment is preferred by a private prosecutor under this sootion and 
bund and tho person acousod is acquitted, tho prosecutor mav be ordered to pay 
the whole or anv part of the costs incurred in or about tho defence (soe Costs in 
Criminal Cohos Act, 1908 (8 Edw 7, c 15), s 6 (2) Por the liability for costs 
of the Director of Public Prosecutions see Prosecution of Offences Act, 1879 (42 & 
43 \ict c 22), s 7, and fUubbi v Director of Public Prosecution* (1890), 24 


CIBD 577) 

22 ft 23 Viet o 17. 


^)^9ee infra 




Criminal Law Amendment Act, 1867 (30 ft 31 Viet c 35), ■ 1 See ft v 
„ J (1871), 12 Cox, 0 O. 37, ft v Brown, fl89fi] l Q B 119, OCR If it ih 
■ ought to add a count in respect of a fresh charge the facts of which never were 
before the justices or were before them and abandoned, tho consent of the court 
is not a more formality or a matter of course, and if it is obtained without the 
knowledge of facts that ought to hare been brought before the court (e <j , that 
the fresh charge was before the justices and was withdrawn), it is jinJid, 
and a conviction obtained after such oonsont is given and such counts add* <1 is 
liable to be set aside (If v Bradlaugh (1883), 16 Cox, O O 217) If fount* are 
added containing matter wlubh does not appear on the depositions, sueh t >unts 
if added without leave should be quashed (ft V. flrabhr , (1895) ./) .1 P 247) 
Even if the counts which are added do consist Of matter amv nuns on the 
depositions, yet if they are embarrassing, evidence will not be allowed in regard 
to such charge {ft V Hum* (1900), 01 J P 360). See also p H'2, j*)H. 
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except in the case of those offences over whieh courts of summary 
jurisdiction have exclusive jurisdiction (i) 

Slot 2 — Form of Indictments 
Sub-Sect 1 . — Necessary Contents of Indictment. 

655 In form an indictment is a presentment by a grand jury 
that one or more poisons named or otherwise identified have com- 
mitted one or more crimes for which an indictment lies, and it 
must contain specific allegations that the person or persons accused 
have committed the particular crime or cumes charged 

It may contain only one " count," or paragraph, or a number 
of counts, but if it contains more than one count, each count must 
aver the commission of a distinct and sepaiate crime by the 
person accused, and each count must be of itself independent and 
complete (A) 

The result of the presentment of an indictment which is sufficient 
in law is that the person ot persons accused, if and when they aie 
in custody, are called upon to plead to the indictment, that is, to 
say whethei they are guilty or not guilty of the c time or crimes 
alloged No person can be called upon to plead to an indictment 
which is not sufficient in law (?) 

656 In older to bo sufficient in law an indictment (1) must 
contain at the beginning a maiginal note which describes the venue 
or the area of juiisdiction of the couit to which the indictment is 
pioscnted (m ) , (2) it must commence with an allegation that it is 
piesented on oath by a grand jury (n), (3) it must proceed to aver 
that tho person or persons accused have comraittod the particular 
crirno or crimes alloged, and it must set out all the ragiedients of 
tho ofloneo charged, the facts, circumstances, and intent which con- 
stitute the crime, and must do this with certainty and without 
lepuguancy or duplicity (o) 


£ As to those offences, see title Maqistua ifs Tho offences for which an 
'tiuont lios aro set out in Paits X to XIII , pp 450 rf seq , post, and see 
p 271, ante 

(k) SeoR v Waters (1848), 1 Den 330 As to the cases in which separate 
ci linos can bn alleged in one indictment or in one count, see p 342, post 

(I) As to the amendment of mdictmente, eee p J44, post 

(m) E q , the note is usually in this form, j in the case of an 

indiotpasnt found bv a grand jury of a comity at the quarter sessions or ws ans 

Boiough of Wolverhampton J . , , . . . . . 

01 to wit ) ln °* “ indictment found by a grand 

jury of a borough at tho borough quarter sessions (see p 267, ante, and Criminal 
Procedure Act, 1831 (14 & 16 Viet c 100), s 23) Want of a proper or perfect 
venue does not now vitiate an indictment (Criminal Procedure Act, 1861 ( 14 & 16 
Viot o. 100) s 23) As to venue, eee p 279, ante 
(ft) The beginning of an ihdictment is in thw form, “ The jurors for our lord 
the Sing upon their oaths present that" The words “for our lord the King " 
are not essential (see K v Turner (1839), 2Mood.&B 214 , Broome v R (18481,12 
Q B. 834, Ex Oh ) If there are more counts than one, each count after the 
first begins “And the jurors kforesaid upon their oath aforesaid do further 
present that" etc 

(o) See 2 Hawk P C , e 25, ss 64 et seg.. Archbold, Criminal Pleading, 23rd 



Part IV.— Indictments, 

657. The indictment; mast ever with oert&mty who is the person 
indicted It should set out his clmstian name and surname, but it 
is sufficient to give the name by which he is usually known, and if 
he ib known by two names, both may be given (p) It is not 
necessary to give eithei the “ addition ”(*<;, occupation) or the place 
of abode of the person accused (q) 

If a coiporation is indicted, its proper corporate name must be 
given (r) 

The inhabitants of a parish who me indicted for non repair of a 
highway or of a county for non-repaii of a bridge may bo indicted 
under the name of the inhabitants of the particular pai ish or of the 
particular county (s) 

If the name of the person accused is unknown, he must be 
identified in some way, e g , by descnbing him as " a porson whoso 
name is to the jurors unknown, but who is peisonally hi ought 
before the jurors by the keeper of the prison ” It is not sufficient 
to describe such a person as one whose name is to tho juiors 
unknown ( t ) 

658 If the alleged crime is one that has been committed against 
the person or property of some one, the name and surname of the 
person injuied should bo stated with reasonable cortamty(a) 


ed , 53 No mdictment is insulTIt ic nt for want of any matter unnecessary to lw 
proved, or for the omission of such formal expressions as ( 4 as apponrs by the 
record,” or “ with force and arms,” or “ against the poaco,” or foi tho msorfcion 
of the words 11 against the form of tho statute ” instead of 14 against tho form of 
the statutes,” or uce ier*d, or because a person mentioned in an mdictiriont n 
designated by a name of oihco or other descuptivo appellation instead of his 
proper name, or for omitting to state tho time at whit h an afTonco was com- 
mitted, in a c iso when time is not of the essence, oi for stating the time impel foclly, 
or for stating the offence to have been committed on a day subsequent to the 
finding of the indictment, or on an impossible day, o- on a day that imvor 
happened, or for want of a propel or perfect venue oi >t a proper or founal 
conclusion, or for want of or imperfection m the addition of any defendant, 
tr for the want of the statement of the value or price of any matter, or 
the amount of damage, injury, or spoil m any case where the value oi pi u o or 
the amount of damage, injury, or spoil is not of the ess* une of tho oft once 
(Criminal Procedure Act, 1831 (H A 13 Viet c 100), s 24) 

(p) 2 Hale, P C 175, see Bro Abr tit Misnomer, 47 But an cnoi m the 
name or surname, or in both, may be amended (Criminal Procedure Act, 1851 
(14 & lfiVict c 100), s 1) 

(q) Criminal Procedure Act, 1851 (14 A 13 Viet c 100), s 24 f Statute Law 
Revision Act, 1883 (46 A 47 Viet c 40), s 4, repealing tho Statute of Additions 
(1 Hen 5, c 5) 

(r) An error in the name may be amended (Criminal Procedure Act, 1851 
(14 A 15 Viet c 100), s 1) 

(s) 2 Roll Abr Indictment (L ) 79 , 2 Hawk. P 0 , c 25, s 68 

(t) Anon (1822), Russ A Ry 489 It eeeuis that the provisions of 8 21 of 
the Criminal Procedure Act, 1831 (14 & 15 Viet c 100), allowing the designation 
of any person mentioned in an indictment 14 by a name of office or other 
descriptive appellation" do not apply to the case of a person indicted , and that 
a person indicted cannot be so designated, see JL v Great Weetem Jta»t Vo 
{Director*) (1888), 20 Q B D 410 If the name of the person indicfod i* mis- 
described, the mistake may be amended, but only by the court that tries the 
indictment (It v Great Western Rail Co {Dxrtdor*\ supra) 

(a) 2 Hawk. P. C ,c 25, ss 71,72, It v Cardigan {hart) (1841), 4 State Tr. 
{me) 601, H L The name given should be either the real name oi the 
person injured, or that by which ne is known (B. v. Horton (1823), Russ. A Ry 
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8*0*. $. If the name of the person injured is unknown, he may be described 
Tam of as “ a person to the jurors aforesaid unknown ” (b). 

Indict- In lespeet of offences against property it is as a general rule 
vents essential that the indictment should allege who is the owner of the 
Allegation of piopeity, and that the property belongs to someone other than the 
ownership of defendant (c). 

property A mistake in the description of the owner of property may be 

amended, but, if it is not amended, or if the averment of ownership 
is omitted altogether in a case when it is essential, the indictment 
is bad. If the owner of the property is unknown, the indictment 
should deset ibe the piopeity as belonging to a person to the jurors 
unknown ( d ) 

When necc* 659 . A statement of the age of the person accused or of the 
nary to state p erson mjuicd is unnecessary (e), except where it is an essential 
*** ingredient of the particular offence that the peison committing the 

oftenco oi the person injured should be of any particular age(/), 
m such case the indictment and every count theieof must state that 
the person is of that age ( g ) 

Tima. 660 It is usual to insert the date on which the crime charged is 

alleged to have been committed, but it is ouly necessaiy to do so 
where time is of the essenco of the offence (h) In such case, the 

<>10 , Ji v Simmon (1833) 3 V &P 601, Anon M834J, 6 C A, P 408, R V 
lltf/umif (18HP, 7 C Ac P 208,7? v Gregory (1Mb), b Q 15 608) As to 
description of tlio name of a bastard, see Ji v Clark (1818), Iluss Ac Ry 558 , 
Jt v If ci 1m (18.55) 1 Mood 0 0 457, 11 v Eiam (1839), 8 0 A P 765 , Ji v 
Abroad (1842), 2 Mood 0 C 270 , Ji v 8* at borough (1848), 3 Cox, C 0 72 , 72 v 
Smith (1833), l Mood 0 C 402 As to description where parent and child have 
the same name, soo R v Piare f 1820), 3 D & Aid 579 If the poison injured 
has A name of dignity (e g , if no is a peer or baronet or knight; the name of 
dignity should he given (seo 11 v Pitta (1839), 8 C ft P 771 ( 72 v* Graham 
(1791), 2 Iionch, 617 , 7? v Bnnkleli (1828), 3 0 <JlP 416, ^non (1698), 2 Salk 
4«>1 , R v Gregory (1846), 8 Q £ 508 , Ji v Jrost (18o5), Boars 0 0 474) A 
pei hod may ho designated b) a name of office or other descriptive appellation 
instead of by his nrojrcr name (Cnminol Proceduio Act, 1831 (14 & 15 Viet c 100), 
b 21) A mistake in tho name oi dem nption of any person named oi described 
in au indictment may be amended by tho court that tries tho lndiotmont 
(if ml , s 1) 

(b) It v Dm (1839), 2 Mood C 0 93 , 7? v fftrka (1840), 2 Mood ft IL 302 , 
R v Campbell (1843), 1 Cm & Kn 82. 

(t) 2 Hawk r C,c 2 o s 71 But m an indictment for stealing a will it is 
not necessary to allege that the will is the property of any person (Larceny Act, 
1861 (21 A 25 Viet o 96), s 29) In an indictment for arson under ss 2 and 3 
of the Malicious Damage Aot, 1861 (24 A 2o Yict c 97), it is unnecessary to 
aver to whom the house etc belongs (72 \ Eetiboult (1872), L, R 1 C. C. R 
344) , and aoo under the spei lfic offences, post 4 

(d) It is chieil> in regard to indictments for larceny that questions have 
arisen with legard to the proper description of the owuer of property (see 
p 645, ;><**) 

(f) It ib not neoessaiy to allego that the person accused is above the age of 
seven years, for although no person under that age can be connoted of a 
crime* yet the fact that a person is over that age is not an essential ingredient 
of any ©articular offence, but is a condition of liability oommon to all cranes 
(seep SS9 L ante) 

( n 830 Criminal Law Amendment Act, 1885 (48 & 49 Viet a 69), ss 2 , 4 , 5 , 
6 Children Act, 1908 (H 0 67), so. 12 , 16, 17. 

(a) 72 v Martin (1840), 9 C ft P 215, 72 v. ITakr* (1848), 1 Den 356 
(A) CUtminal Procedure Act, 1851 (14 ft 15 Viot o* 100), s 24 Time is of the 
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day of the month ot year, and sometimes the time 01 day, when the 
alleged offence was committed mast be alleged (t) 

661 It » not necessaxy to state the place wheie an offence is 
alleged to hare been committed except in the case of ciimes in 
respect of which a local description is loquuod (A), hut it is usual to 
do so in order that the taxing officer may see upon what county 
or borough treasurer the order for payment of the costB should 
be made. 

662 The facts, circumstances, and intent which constitute the 
alleged offence must be set out with such certainly that the 
defendant may be able to judge whethor they constitute an indict- 
able offence or not, and to decide whether to pload to tho indict- 
ment or to move to quash it, and that be may know what the 
paiticular charge against him is and whethci ho has boon pre- 
viously convicted or acquitted of the samo charge, and that ho may 


ofteenoe of the offence — (1) when an act is only criminal if done after or within 
a certain timo after somo otW act or event, t <} , some of tho off oncost under the 
Debtors Act, 18b9 (32 ft .33 Vut o 62), Part II , s 11 (see title Bankruptcy, 
Yoi II, p 343), (2) when it is an essential ingredient of u particular offunoe 
that certain consequences should 1 allow a particular act — e g , m murder and 
manslaughter it is essential to pio\o that the death of the person alleged to be 
muiderea or killed took place within a year and a day fiorn the time when tho 
act which caused the death was oommittod (in such a case the time stated in tho 
indictment should bo the day on which such at t was done) , (3) when it is an 
essential ingredient of a particular offence that the alleged act oi ants should he 
committed between cutain hours of thn day, < q , burglary, night poarhing, 
making signals to smuggling vessels , (4) when the pi execution ior a particular 
crime must bo commenced w ithm a certain time of tho commission of the alleged 
criminal at t (see p 294, avtr) 

(*) 3n an indictment for burglar} it is sufficient to vUe "0 that flic act was 
committed ** m the night ” (1 Halo, P C 349, 2 Haw P 0, c 23, m 76, 
77, but see R v WathUnqhm (1771), 2 East, P C *43), ui even that tho offenoo 
was committed u burglariously ” (ft v Thompson (1847), 2 lox, C 0 377) Ho 
m an mdictinentfor night poaching it is sufficient to allege that tho offence 
was committed by night without mentioning the houi {Dav-ut* v Jl (182')), 10 
B & 0 80) As to the averment of time in an indictment for an offence for the 
prosecution of which a time is limited, see R v Drown (1H28), 1 Mood. ft M 103 
As to indictments for larceny or embezzlement where several distinct acts, not 
exceeding three, against the same person may be joined together in one indict* 
ment, if committed within six months from tho first to the last of those acts, see 
Larceny Act, 1661 (24 & 2 5 Yict o 96), ss 5, 6, 71 , R. v NnhalU (1904), 6H 
J P 462, COE , R v Lonsdale (1864), 4 P & F 66, and p 648, poat 

(jfc) Criminal Procedure Act, 1861 (14 A 16 Yict c 100), s 23 Local descrip 
tien is required m indictments for keeping a disoi doily house (see p 641, post 
burglary (R v St John (1839), 9 0 40), houaebieakmg (R v Hu/tod 

(1831), 1 Mood C 0 324, n ) sacrilege , steahng in a dwell mg-houso (A ^ 
Mapper (1824), 1 Mood. 0 C 44) , hunting or steal ng deei , night poaching (A' 
▼ Ridley (1823), Buss, ft By 616), riotous demolition of houses etc (H v, 
Rtthards (1832), 1 Mood ft B 177), malicious mjuiy to sea banks <tc., 
maho iously firing a dwelling house (R v Woodward (1831), 1 Mood I’ 0, 
32*3), forcible entry {R > Crannqr (ltl2), 1 Salk 386), nuisances to highways 
[R. ?. StevtnUm. {Inhabitants) (1843), 1 Oar ft Sir 56), see Archbold, ( nimnal 
Pleading, 23rd ed , 68, where it is stated that the practice at the Central 
Criminal Court is to Insert the parish m all indictments (soe R v CmnOjp 
(1836), 4 Ad. ft EL 942, and Costs m Criminal Oases Act, VjOH (6 Edw 
7, e. 16), a. 4). 
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be able to piepare a defence to meet it, and that the court may 
know what judgment to pronounce in case of conviction (f) 

Where an indictment is in geneial terms, the court may order 
the prosecution to deliver to the accused particulars of the matters 
alleged in the indictment (m) 

An indictment foi a statutory offence must allege with certainty 
that the defendant committed or omitted the actB the commission 
or omission of which is prohibited by statute, and did so in the 
circumstances and with the intent mentioned in the statute (n) 

If a statute which creates or defines an offence contains m the 
enacting clause an exception exempting certain cases from its 
opeiation, an indictment for the offence must aver that the par- 
ticular act or acta alleged were not within the exemption, but if the 
exception comes in by way of proviso, whether in the Baine section 
oi in another part of the statute, and the proviso is not in the nature 
of an exception which is mcoiporated dnectly or by refeience with 
the enacting clause, it is not necessary to negative the pioviso (w). 


(l) Soe Co Lit* *303 a , It v Horne (1777), Cowp 072 , R v Rowed (1842), 
3 Q B 180, White v It (1870), 13 Cor, C 0 318, Taylor v It , L1895] 1 Q. B 
25, R v A*pmall(\&l6) t 2 Q B D 4S, C A , at p 30, R v Stroulger (1880), 
17 Q B I) 327, COB The dogroo of particulauty loquired vanes with the 
natuio of Die offence (hoc under specific crimes, post) In an indictment for tieason 
the oveit acts iuu u t be set out (see p 4 >0, post) In an indictment for embezzle 
inont the sums or propoity embezzled must be particulaily described In an 
indictment for obtaining piopertj b) false pretences the pioperty obtained must 
be paituulaily descnbod and the false pretences must lie set out (see p 690, 
post ) . but m an indictment undor the Larceny Act, 1861 (24 & 25 Viet c 96), 
s 05, for leceivmg goods knowing them to have boon obtained by false 
protoncos oi under the Debtors Act, 1869 (32 & 33 Yut c 62), s 13(1), for 
obtaining credit undor false pretences the false pieteuces need not be set out 
(Taylor v R , [1895] 1 U 13 2o , R v TFafWm (1872), 12 Cor. C 0 271, 
0 0 11, , 22 v Pieitc (1887), 16 Cox, 0 C 213, COB) In some cases the 
alleged offence may lie descnbod m gonoral terms, e g , a person may be indicted 
foi burrati \ , and for keeping a common gaming-house or bawd> -bouse (V Anson 
\ Stuait (1787), 1 Term llep 748, at p 752) oi for conspiracy to defraud a 
pel "on of “divers goods” ( Anon (1819), 1 Chit 698, R y Gill (1818), 2 
B A Aid 204) An indictment which allegos that the defendant conspired 
“ with divers other persons " must either allege that such persons are unknown 
or must give their names ( R v Pernn (1908), 72 J P 144) 

(m) Particulars have been ordered m the case of the following offences barratry 
(/’ Inscm v Stuart, supra , at p 764) , nuisance (R v Curwood (1835), 3 Ad & El 
81 »), obstructing a highway (JR v Downshtre {Alargtns) (1835), cited 3 Ad & El 
81 0) , embezzlement ( 2? y Ilodgson (1828), 3 C A V 422 , It v Bwtymun (1832), 
5 O A P 300), conspiracy (It v Hamilton (1836), 7 G & P 448, 22. v Ilycrojfl 
(1852), 6 Cox, 0 C 76, R v Prvbert (1832), Dears C C 30, at p 32, n f 
22 v. tapytton (1857), 8 Cox, 0 0 69) 

(») But see 22 v Joints, [1902] IK B 641, C C B , where it was held 
that in au indictment against a wife for stealing the goods of her husband it 
was not necessary to aver that the defendant was the wife of the prosecutor 
6r that she took the goods which were the subject- matter of the charge when 
leaving or deseihng or about to leave or desert her husband, although the 
statute (Mamed 'Women's Pioperty Act, 1882 (45 & 46 Yict c. 75), es 12, 16) 
only makes the taking of suoh goods an offence oy the wife when she is leaving 
etc her husband Au indictment for the misdemeanour of receiving goods 
stolen by a wife from her husband need not allege that the goods were stolen by 
tho wife from her husband , it is enough to allege that they were stolen (22 v. 
Payne, [1906] 1 K B 97, 0 0 B. As to negativing exemptions, see 22 v Earn- 
show (1612), 15 East, 46G , 22 v Jarvis (1757), 1 East, 043, n , 646, n , 22 v 
Hall{ 1786k 1 Term Rep. 320 , 22. v. Pratten (17%), 6 Term Bop 659 , 22 v 2tafcf 
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Where any particular intent is a necessary ingredient of an 
offence, the intent must be stated in the indictment (o) 

Where words, written or spoken, are of the essence of an offence, 
they must be set out veibatim in the indictment, except m the case 
of an obscene libel (p) 

Property which is the subject-matter of an alleged offence must 
be described in an indictment by the appropriate name ( q ) 

It ib not necessary to state the value of any mattei oi thing 
mentioned m an indictment or the amount of damage, mjuiy, or 
spoil, except where such value is of the essence of the offence (r). 

(1792), 5 Term Rep 83, R v Matters (1818), IB & Aid 3b 2 , R v /Van* 
(1810), Russ ft Rv 174 , R v Robinson (1817), Russ ft Ry 321 , R v Rainier 
(1773), 1 Leach, 102 , R v James , [1902] 1 K B 540, 0 0 R. # R v Audleq, 
[19071 1 K B 3S 1, C C R ) If a statute makes tho doing of an act M without 
lawful authority or excuse ” criminal, it is sufficient to aver that it was done 
without lawful authority (R v Haney (1871), L R 10 0 R 284) 

(o) E g , m an mdiotment for forgery oi for obtaining property by false pre- 
tence s it must be alleged that tho defendant did the act onaigod with intent to 
defraud (see R v Jaws (1871), 12 Pox, O 0 327), so in an indictment for 
setting fire to houses etc under the* Malicious Damage Act, 1801 (24 ft 25 Yict. 
i 97), s 3, an intent to defr md or iii)uio, as the uise may bo, must bo alleged , 
but in none of those cases is it necessary to ullogo an intent to defraud or imuie 
any particular person (see Laitony Act, 1801 (24 ft 25 Viet c 96), s 88 (false 

S retences) , Malicious damage Act, 18bl (24 ft 2o Viet o 97), s bO (sotting 
re to houses etc ) , as to forgery, see Forgery A< t, 18bl (‘21 A 25 Viet c 98), 
s 44 (forgery)) In an indictment for buiglar> it is noiossuy to allege either 
on entry with intent to commit a felony (see Lai cony Act, lisol (21 ft 25*Vlot 
c 9b), s 51), e q , “with intent tho goods and chattels of one John Smith m 
tho said dwelling-house there being feloniously and burglariously to steal, take 
and cirry away ”) , or the commission of a felony in a dwelling house and tho 
breaking out of the house in the night , bo as to breaking and entering a house 
with intent to commit a felony tboroin (see Larceny Act, lHbl (24 & 25 Yict. 
c 9G), s 57), or bung found by night in any dwelling-house with intent to 
commit any felony therein, or being found by night arm* d etc , with the intent to 
break into a dwelling house etc (see Larceny Act, 1861 (* ft 2o Viet o 9b), s 58) 
(/>) Seo Law of Libel Amendment Act, 1888 (51 ft 52 Yict o b4), s 7, and 
see p 538, post ) 

(q) Great particularity and minuteness of statement as to the description of 
personal chattels in an indictment were formerly required (see R y Coo* (1771), 
2 East, P C 616 R v Edwards (3b23), Russ. & Ry 497, R v Holloway 
(1823), 1 0 & P 127, R v Loom (1827), 3 Mood 0 C 160, It y Puddifoot 
(1829), 1 Mood G C 247,/? x Bnhet (1830), 4 0 &P 216, R v Tatt (1813), 
1 L*w C 0 234, R v Cox (1844), 1 Car A Kir 494, R v Lonsdale (1864), 
4 F & F 56) But nearly all these cases were befoie the Criminal Procedure 
Act, 1851 (14 & 15 Yict c 100), s 1, which gave power to amend a misdescription 
of property, and their importance has been diminished by that Act Moreoi er, it 
is doubtful whether these older cases would be followed now, even if there were 
np amendment (see R ? Stride and Millard , [1908] 1KB 617) But a sub 
stantial misdescription of property , where a description is essential, will even now, 
unless amended, make an indictment bod (see R v Satrhwrll (1872), L It 2 
0 C R 21, where a conviction was quashed because in an indictment under the 
Malicious Damage Act, 1861 (24 ft 25 Yict c 97), s 17, for setting fire to i star k 
of corn the evidence showed that what the defendant sot fire to was a quantity 
of straw on a lorry). Thus an indictment for larceny of wild animal* w of 
the produce of wild animals must expressly or by implication allege i\ at such 
animals or produce have been reduced into possession (see R v Stride and Millard^ 
sxqrra), ana the mere allegation that the animals etc. are the goods and chattels 
of the prosecutor is net a sufficient allegation of such reduction into possession 
(II v Stride and Millard, supra , see if ▼ Rough (1779), 2 East, P (' 607) 

(r) Criminal Procedure Act, 1851 (14 ft 15 Yict c 100), s 21, eg, under 
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Burnt 663 All the material allegations m an indictment most be 
Four of positive and direct and free from duplicity and repugnancy (*) 
Indict- Thus, an indictment must not charge a defendant with one or 

ineats other of two offences or with acting m one or other of two capacities. 

Allegation and must not be capable of being construed as applying to two 

most be different offences without stating which one is charged (t)i An 

positive. indictment must not be double, t e , no single count must charge 

the defendant with two or more offences (u) But m respect of one 
transaction a defendant may be charged with committing several 
offences, t.g , with uttering a number of forged instruments, if they 
were all utleied at the same tirae('c)* But the omission to aver 


§ 60 of the Larrony Act, 1801 (24 & 25 Viet c< 90), under ss 20, 21, 22, 51 
of the Malicious Damage Act, 1861 (24 & 25 Viet c 97), and under s 11 (4), (5) 
of the Debtois Act, 1869 (32 & S3 Viofc o 62) see specific offences, port 
Whein a written instrument is the subject- matter of the alleged offence^ it is 
sufficient to describe such instrument by any name oi designation by whioh it 
may be usually known, or by the purport thereof, without Retting out any oopy 
or facsimile or any pait thereof (Criminal Piocoduie Act, 1851 (14 & 1ft Viet 
c 100), sa 6,7, Forgery Act, 1861 (24 & 23 Viet 98), ss 42,4 5) It is sufficient 
to describe money or a bank note as money, without specifying the pai titular 
com oi bank note (Oxixnm il Fioceduie Act, 1831 (14 & 15 Viet o id)), s 18 , 
and boo It v West (1850), Dears &B 109, R v Gamble (1872), L R 2C C R 1) 
And seo as to an indictment for the einboz/lomont ot money, Larceny Act, 
1801 (24 & 25 Viot o 96), s 71 , A v Keena (1868), LHlCCE 113, and 
p 630, pout 

It seems doubtful w hot hoi Aiubie figures to oxproM nuinbors are allowable in 
an indictment , the older authorities Btat© that numbers must be expressed in 
words oi Roman ninneiiila (boo 2 Hale, PC 170, It v Haddock (17 17), Andi 
137, R v Philips (1720), 1 btra 261), but the use of Arabic hguies is not 
now unusual, and is at the most a formal defect which is amendable and of 
whnli advantage cannot be taken after plea (see R y Trice (1900), 17 T L R. 
80 , R v Edwards (1901), Archbold, Criminal Pleading, 23rd oil , 82) 

(a; The older caeca liy down tlmt an indictment must state positively that 
the defendant did the aot or ac ts winch constitute the crime, and that acts must 
not be stated by way of leutal or by implication (2 Ilawk P C , c 25, s 60< 
R v 1! httehtad (16‘H), 1 Salk .>71 , R v Goddard (1703), 3 Salk 171 , R v 
Crowhurst ^1724), 2 Ld Raym H63 , R v Ashman (1711), 1 Sess Cor (hub) 
139) Facts which aie adjuncts of the material facts may be stated by implica- 
tion (see R v i7b/*nai>/<(1621), 2 Roll Hop 225 , R y llmjall (1759), 2 Burr 832 , 
R y Rootie (1769), 2 Burr 864, R y Hiyqinson (1760), 2 Burr 1232,22 v, 
Somerton (1827), 7 B A P 163 , R v Lonq (1604), 6 Co Rep 120 a, 121 b, R 
y Lawlty (1731), 2 Stra 901 , It v Aylett (1785), 1 Term Bop 63,70, R y 
Hyland (1867), L R. 1 C C R 99) A failure to comply with the rule against 
statements by way of recital or implication would piobably be now considered 
a mere formal amendable defect of which advantage could not be taken after 
plea. 

(t) SmifA y Mall (1622h 2 Roll Rep 263, R v Stocker (1695), 1 Salk Sift, 
871 , R. y Stoughton (1731), 2 Stra 900, A* y Flint (1736), Loo temp Hard, 
370, R ▼ Morley (1827), 1 Y & J 221 , R y Marshall (1827), 1 Mood. O O 
158; R, v Edmnndes (1895), 59 J P 776 
R.y fievett (1 888), 8 0 &P 639 

Jt v Thomas (1800), 2 East, P 0 034 , with robbing two jiersons at file 
asms tape (# v Giddtm (1842), Oar AM 684), beating two persons at the same 
tune, libelling two persons in one publication (R v Benfield (1793,, 2 Burr 980, 
983, 984) ; and one endeavouring to procure the commission of two offences UL 
y Fuller (1787), 1 Boa A F 180J In burglary a perm may be charged m the 
same count With breaking and fcritenng a house with intent to commit a felony 
and with committing the felony , so * person may be charged in the same 
count with assaulting and also with unlawful carnal knowledge of a girl (JL y. 
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a matter not necessary to be proved or a defect or mtefoke in *«».*, 

the manner of stating any each matter does not tuake an indict- Form of 

ment bad (a) Indict- 

664 In indictments for certain crimes the use of certain words 


is essential, e q , an indictment for tieason must a\or that the alleged u M 0 f 
acts were done “ traitorously ’’ , for muider, that the d ef end an t vvonu. 
“ feloniously and of his malice aforethought did kill and murder " 
etc., for manslaughter, that the defendant “feloniously did kill 
and slay ” ; for rape, that the defendant “ feloniously did ravish ” ; 
for larceny, that the defendant “ feloniously did take and cany 
away " , for burglary, that the defendant “ feloniously and 
burglariously did bieak and enter ” etc “with intent to" (commit 
some named felony), in a statutoiy forgery, that the defendant 
“feloniously did forge'' etc “with intent to defraud.” Every 
indictment for a felony must aver that the alleged act or acts was 
or were done feloniously, and if the word “ feloniously ” is onnLted, 
the indictment, it seeniB, is bad ( b ) , and every indictment for a 
misdemeanour must aver that the alleged act or acts was or woio 
done “ unlawfully ” An indictment for a misdemeanour which 
contains the word “ feloniously ” is, it seems, bod (<) 

Guthrie (1S70), L B 1 T 0 R 241) A dofondant maj bo charged in the 
Fame count witli publishing a libel and causing it to bo published (ll y IPrad 
laugh (188J\ lo Cox, C V 217) Sevoral overt acts of tioason may bo laid in 
one couut (Kcl 8) A defendant may be charged with u destroying, dofaemp 
d ml injuring ” fticgister(/f v Ihnuen (1844), 1 Den 2^ A count charging a 
defendant with “ having used violence to or intimidated ” is bad (It v Edmondr* 

(18 f )5\ 59 J I* 776) Separate acts of larceny or einberadewont against tho 
same peison mu's, if committed within six months from the first to the last of 
such acts, be joined togethei m one count (It v, Nuholl* (1901), 08 J. P 452, 
OCR), but the better couiae is to charge thorn in difleiont counts (see It v 
Ralls (1871), L R 1C C R 328, R v Rye (1909), 2 Cr App Hop 155) If 
one inateiiul part of an indictment is ropugnaut to or ir (insistent with another 
material part tho whole is void (R v Carter (1800), 2 £a*t, I* 0 085, li v 
Ot U (1821}, Rush & Ry 431, Jl v Steven* and Aynew (1604) 5 Rust, 244 , R 
v Oraddotk (1850), 2 Don 31) 

(a) Criminal Piocoduie Act, 1851 (14 & 1 # Viet e 100), s 21 In an indict- 
ment against a person who has claimed to be tried by a pu y under the Summary 
Jurisdiction Act, 1879(42 A 43 Viet o 49), s 17, it w not necessary <o avor 
that the claim was made \ll v Chamber* (1 896), 18 Cox, O C 401 ) Kvm fact and 
circumstance in an indictment whioh is not anecossaiv ingredient m the offence 
charged may be treated as smphisago and need not Ihj proved, and an v mistake 
in stating such matter is unvnutmal (R v done* (1831), 2 B & Ad 611, It v 
Holt (1793), 2 Leach 593, It v Radley (1849), 1 Don 450, Rt/alU V It (1848), 

11 Q B 781, Ex Ch , R v GJW/rey (1858), Douis & B 426, It v HuntUy 
(I860), Bell, C C 238, R v Ifodyku* (1869) L R 1 C 0 R 212, A -0 of 
Nhv South Wale* v Marpherson (1870), L. R 3P (J 268, R v Pm hr (1870), 

L R. 1 C C R 225) The woids usually inserted at the close of an indict- 
ment “against the peace of our sovereign lord the King *’ oi “against tho 
forms of the statute (or statutes) in such case made and provided ” are surplus- 
age, and their omission will not make aa indictment bad (Criminal Proud uro 
Act, 1851 (14 & 15 Viet c. 100), s 24, Castro v R (1881), 6 App Cos T2M) So 
as to the words “for our sovereign lord the King” at the beginning of an 
indictment after “The jurors 11 [R v Turner (1839), 2 Mood & £ 2 1 1) 

(b) R ▼ CrtghUm (1803), Russ & Ry 62- 

M M ? Walker (1834), 6 0 A P. 657 , but see A v. Carradiee 'M 1), Run 
6 Ry 205 Matter of inducement or introductory matter an an mao. tenant does 
not need to be stated with the same certainty aa matter which is of the essence 
at the offence (A v JTriyAf (1871), 1 Vent 189, B v. Btdu>ell (1847), 1 Den. 
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Ban 2. 

Form of 

Indict 

ments 

Joinder of 

several 

defendants 

Joinder of 

several 

offences 


Separate 
treasons and 
separate mis 
dune xnours 
Felony 
and mis- 
demeanour 


Different 

felonies. 


If more persons than one join together m the commission of an 
offence, they may be indicted for it jointly m one indictment or 
sepat ately in separate indictments (d) 

fc>CB SECT. 2 — Joinder of Offence* 

665 An indictment may contain one or more counts, and except 
where one of the countB alleges a pievious conviction of the defen- 
dant, or where the prosecutor is put to his election on which count 
ho will proceed, the defendant may be anaigned and evidence may 
be Riven on all the counts at the same trial, but for the purposes of 
verdict and judgment each count is to be treated ns a separate 
indictment (r) 

Separate offencos cannot be alleged in one count of an indict- 
ment!/), but separate treasons, or separate misdemeanours, may 
be lawfully charged in separate counts of the Bame indictment (g) 

A count for treason or felony cannot be lawfully joined in the 
same indictment with a count foi misdemeanour (/<) 

In an indictment for high tioason different species oftieason may 
be joined in different counts (i) , the same course may be followed m 
an indictment for tieasou felony (A) 

At common law tlioie was no legal objection to Beveial different 
felouios being clmi god in diffeient counts of one indictment (a), but 
it ib a well-established rulo of piactice that, if different felonies, not 
being diffeient ways of desciibmg the same act, are charged in 
sepaiale counts of one indictment, the judge will put the prosecutor 
to bis oloction to procoed and offer evidence on one chaige only (b), 
Whoie tho same tiansaction gives rise to seveial felonies, or 
wlieie the same net is charged m different counts as constituting 
different crimes, or where the joinder of different felonies is 
expressly nut hoi mod by statute, the prosecutor will not be pul to 
his election (t) 

222, It v Wade (1831), 1 B A Ad 861, R v Soper (1825), 3 13 A C 857, It 
v Samshury (1701), 4 Term Bep 451 , 11 y Westley (18j 9), Bell, 0 C 193, 
11 v Jameson, [18Ub] 2 Q B 42o) 

(</) It v Athmion (1700), 1 Salk .182, It v Tiaford (1831), IB ft Ad 874, 

J ouuqy It (1789), 3 Torm Hep 98, It v Benfleld (179,1), 1 Burr 980, 988 
But two or moie peisons cannot be jointly indicted for perjury (R v Philips 
(1731), 2 Stra 921) Ab to principals and accessories, see p 257, ante 
(<•) fatham\ B (1864), 6 B ft 8 635, Ceutroy B (1881), 6 App Cos 229 
And fee*' p J.14, ante 
(j ) See li 340 ante 

19) But tne pioeecutor may be put to his election in such a caw to proceed on 
ouo ol some of such counts 

18) Castro v U (1881), 6 App Gas 244 * 

(*) See 2 t'hittr, C rumnal Law 67 75 

(A) Tieason Felon* Act, 1848 (11 ft 12 Viet c 12), e 5 

a) Gatlto v Jt (1881), 6 App Cas 229, per Lord Blackburn, at p 241 

b) Ibid , Young v Jt (1789), 3 Term Bep 98, 106, It v Heywood (1864), 
lie ft Oa 451 , O'Connell v. It (1844), 6 State Tr (If sj 1, 784, R y Mitehet 
(1848), 8 State Tr (N s) 599, COB See B ▼ Bye (1909), 2 Cr App Bep 
155, B v Miott, [1008] 2 K B 452,0 0 A 

(t) R v % nton (1601), 2 Boa ft P 508 , B v Dunn (1826), 1 Mood C 0 
146, R V. Htnley (18411, 2 jMhod & R. 524. B v Sttange (1837), 8 C ftF 
112, B r Trueman (18391, 8 0 & 1* 727 , It y Jones (1639), 8 0 & P 776, 
G U R.’J Campbell v. B (1846), 11 Q. B 790, B v, Bltatdale (1848), 2 Car 
A Kir 765, A T Shepherd (1868), L. B 10 C B 118, B y. Pirti (1869), 
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The jomdei of a count for felony with a count for misdemeanour scot. *• 

in one indictment makes the indictment bad (d) Font of 

Several different misdemeanours may be charged in different India* 
counts of the same indictment, but if the charges relate to different a*nt» . 
acts and the joinder of such charges embarrasses the defendant, the 
piosecutoi will be put to his election upon which charge he will 
proceed («). 

Different misdemeanours should not be charged againBt different Diffemt nit. 
defendants in one indictment, e q , a charge of a consjmacy between dem ®* ,,0ttrfc 
two persons should not be joined with a chat go of a conspiracy 
between one of such two persons and a third person ( / ) 

If several counts are joined m one indictment, a veidict should be Vodfot 
taken separately on each count, because if there is a general \erdict 
and a general judgment on the whole indictment, and some of the 

counts should be decided to be bad, the whole judgment ib vitiatod (g) on enoli 

count* 


Sub-Sect 3 —Defective Averments 


666 Where an offence haB been created by statute, 01 subjected when 
to a greater degree of punishment by Btatute, the indictment is in * n tnJiot 

. niont Is on rod 

I, R 1 C C H 172 . 11 v lien wood (1870), 11 Cox, 0 C 62U, 0 0 K See l 'J wdieu 
It v Rye 0909), 2 Ci App llep loo If a defendant is t hurgod as an 
accessory befoie the fact m ouo count and as accessory after the fact in another 
count to the same felony, the niosocutor will not bo put to his oleotion (li v 
Black eon (1837) 8 C & P 43 , R v Mitchcl (1848), 6 State Tr (n 8 ) 509, C20, 

621) A defendant may be charged as principal m the first degiee in one count 
and as principal in the second degree in another count (R v Gray (1835), * 

C & P 164), or us pnncipal m one count and os acoosbory after the fact to the 
same felon} m another count (Accessories and Abottois Act, 1 HGI (24 A 25 Viet 
u 94), s 3 , R v Tuflin (1903), Archbold, Criminal PJeoding, 23rd ed , 89, where 
R v Brannon (1880), 14 Cox, C C 394, to the contrary effect, was not followed 
Soe also R v Austin (1837) 7 0 & V 790, R v Hartall (1833), 7 0 AP 475, 

R v Wheeler (1835), 7 C & P 170, R v PtUham (1S40), 9 C A P 280) A 
count foi fclomoush receiving stolen property known * it to bo stolen nuiy bo 
joined with a count for stealing (Lai cony Act, 1861 (21 * 25 Vut c 96), s 92) , 
and the prosecutor cannot in such a case be put to hit election (i htd) But a 
count for stealing certain pi ope i ty ought not to bo joined w ith a count foi steal* 
mg the same and other propert} , and if such counts uio joined the piosecutor 
will be put to his election (V? v Ward (I860), 2 F A F 19) As to charging 
different acta of einbe77lementandhu<o»v against the same person in one indict 
ment, see Larceny Act, 18G1 (24 A 25 Viet c 96), sh 5, 6, 71 As to joining 
different persons as puncipals and accessories in the same indictment, soe 
pp 257, 2o8, ante 

(d) The challenges and the incidents of the trial aie not the same m felony 
and misdemeanour, and folouy and misdemeanour cannot be tried together 
( Castro v R (1881), 6 App Cos 229. per Lord Blackburn, at p 244) But if 
an indictment contains a count for felony and a count for misdemeanour, and 
the prisoner is convicted of either the felony or the misdemeanour and acquitted 
of the other charge, the conviction is good (R v Ferguson (1855) r Dears (J C 
427 , R v Jones (1839), 2 Mood O C 94) 

(e) Younq v R (1789), 3 Term Hep 98, 105, 106, R v Kingston (ISOf / H 
East, 41 , R \ Janes (1809), 2 Camp 131 , R w Johnson (1815), 3 It & 8 oM, 

R v 2We(1816), Buss & By 314, if v Murphy (1837), 8 0 & P 297, R 
v Bassett (1843), 1 Cox, 0 C 61 , R v FusseU (1848), 6 State Tr (n «) 723, 

R v Braun (1862), 9 Cox, 0 O 284 , R v Barry (1865), 4 F A F " ▼ 

Burch (1865), 4 F & F 407 , Castro v 11 (1881), 6 App Cas 229, 21 1 It v 
Ktnq, [1897J 1 Q B 214, 216, COB 

(/) 1 Chitty, Criminal I aw, 254 , R v Kingston (180b), Bind, 11, i? ▼ 

Warren 9 2\mes t October 31, 1907, p 2 , Roecoe, Gnmmal Evidence, 13th ed , 36A 

( g ) Soe V Connell ▼ R (1844 , 5 State Tr. (n s.) 1. 
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sufficient after verdict if it describes the offense in the words of the 
statute (/t) 

If an aveimeat m an indictment for such an offence is imperfectly 
Stated and the jury fmd a veidict of guilty, and if it appears to the 
couth that the verdict could not have been found without proof of 
the averment, then the defective averment is cured by veidict (t). 

After verdict a defective averment m one count of an indictment 
may be aided by reference to another count (;) 

But the verdict will not cure the total omission of an essential 
averment ( k ). 

Sujj-Sect 4 — Amendment 

667 At common law an indictment could not be amended 
except by tho giund juiy that found it(Z) Limited powers to 
amend indictments m cases of misnomer have been confeired by 
statute (in) on the court which tries the indictment Further 
powei s of amendment have been conferred by statute (») in case 
of a variance between any matter m writing or print pioduced 
m evidence and the lecital or setting forth of such matter in 
the indictment (o) Further powers of amendment have been 
conferred by statute (j>) as regards any variance between the 
statement m an indictment for felony or misdemeanour and 
tho evidence offered in proof of the statement in the name of 
any county or pliue mentioned in the indictment, m the name or 
description of any petson or peisons or body politic or corporate 
stated to be the owner or owneis of any property which is the subject 
of any offence charged, or to he injured, or intended to be injured, 
by the commission of such offence , or in the Christian name oi 
surname or both the Christian name and surname or other descrip- 
tion of any person or persons named or descubed in the indict- 
ment; or in the name or description of any matter or thing, or 


(A) Criminal Law Act, 1620 (7 Goo 4, c 04), s 21 See R v Barton (1826), 
1 Mood C C 141 , R v Turuir (1829), 1 Mood C C 2*9 , R v Wasihaner 
1 Mood 0 C -ICb, R v llyan (18J7), 2 Mood C U 10, R v Mat tin 

B S Ad & El 481 , R y Rent (1844), 1 Den 147, Hamilton v R (184b), 
271, Douglas v R (1847), 13 Q B 74, R v Bowen (1819), 13 Q. B, 
790, R v Rowlands (1841), 2 Don. 364, Xinh v R (ISM), 4 B & 8 835, 
11 v Harvey (1871), L R 1 C 0 It 281, R v Goldsmith (1873), L B 2 
C 0 It. 74 , Htgmann v R (187J), L28Q.il 102, lay lor v R, [1895] 1 
Q.B 24 

(>) Jlf/mann v. R (1873), L R 8 Q B 102 , R v Goldsmith (1873), L £ 2 
0 0 & 74, R. v AipmaU (1876), 2 Q, B D 48, C A , R v Stroulyer (1886), 
17 tt. B 1) 327, OCR, Taylos v R , [189 .] 1 Q B 25 . 

WaUrs (1848), 1 Den 356, R v Waverton {Inhabitants) (1851), 17 


562* 


E Arobbold, Criminal Pleading, 23id od„ S5» 

Jt? VI (1770), 19 State Tr 1075, at pp 1120-1121, 

\ prisma il liaw Act, 1626 (7 Geo 4, o. 64), s, 19 This statute also gave 
power fe amend a \trong “addition” or “ want of addition,” but want of or 
rniperfetiboH m the 4 addition ” of a defendant is now immaterial (Criminal 
Procedure Act, 18^1 (14 A id Yiot. c. 100), a 24) 

(n) Grunina! Iirocedure Act, 1848 (11 A 12 Yiot a 46), s 4 
(o) lbtd } applied to quarter sessions by the Quarter Sessions Act, 1849 (12 ft 18 
Yiot o 4jfi), $ lO. 

Qr>) Criminal Procedure Act, 1851 (44 <t 16 Yiot a 100), s 1 
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in the ownership of any property named or deseftlted m the 
indictment (a) Pont 

If there is such variance, and the court which tries the indictment Indict 

considers that it is not material to the merits of the case and that tMttta 

the defendant cannot be prejudiced in his defence on such merits 
by an amendment, the conrt may order the indictment to be 
amended according to the proof, and the tu&l is to pioceed ns if 
the indictment had originally been in the form in which it is after 
the amendment has been made (a) 

The only court which can exorcise the power of amendment is the 
conrt that trios the indictment (6) 

Sect. 8 . — Finding of an Indutment by a Grand Jury. 

668 A bill of indictment is generally drawn for the assizes by Drafting of 
the clerk of indictments, and for quarter sessions by the clerk of the 
peace, but m cases of difliculty it is di awn by counsel (< ). M ' 


(a) Oiimmal Piotfdure Act, 1851 (14 & 15 Viet c 100), se 1, 2, 3 
The amendment mupt be made before tho rase goes to tho jury (R v 
Frost (1855), Pears C C 474 , R v Lai kin (1854), Dears 0 0 305 , /£ v 
Fullarton (1853), 0 Cot, 0 C 194 , It v Rmnts (18o,J), 3 Car A Kir 320) 
\\ hen an amendment has been made, the ainoiulinont cannot be amended, and tho 
oiigmal indictment < an not be revolted tom its unamended foim (II v Harms 
(1866), L 11 1 C C Jt 4> , R v FrtUhard (1861), Lo & On 34) The following 
are instances where indictments cun be amended R v Wentlrq (1859), bell, 0 ( 
19J (erronooua and unnecessary state mont of time of passing of an Aotof Parlia- 
ment) , R v tt'uige ( 1854 ), JE A B 734 (mindiwuiplion of one of tho toiinnu 
of a footway), R \ button (1877), 13 Cox, 0 C 048 (misdescription of occupa- 
tion of held), ll v Vincent (18512), 2 Don 464, and R V VarAs (1866), 10 Oox, 
0 C 367 (mudebuiption of owntislup of stolen property and see R v Murray , 
[1906] 2 K B .85, O C It , It v Gamble (1872). L It. 2 0 O It 1 
(misdebu iptiou of stolen pi opeitj) , R v Neville (l8, r t 0 Cox, D C 69 (mis 
description of piopoity aestio\cd) , R v Western (l Hi i L li 1 0 O It 122 
(misdescription of tnbuiml befoio which perjury is alleged to have been 
committed), R v Tymms (1670), 11 Cox, C 0 015 (amondniont of desruptaou 
of summons on the healing of wlucli ptijury was alleged to have boon 
committed), R v Helton (1802), 9 Cox, C C 207 (failure to piovo allege d 
name of child mui deied) , U v Butts (1907), 71 J P 203 (uimdosuiptiou in name 
of child m respect of whose funeral a false pretence was alleged to have boon made) 
Jt y Wmch (1855), 6 Cox, C C 523 li v Smith (1658), 1 F A V 30, R 
v Dukio field (Inhabitants) (1863), 4 B A *5 158 But an amendment Will not 
be made when the effect of the amendment would be to alter the nature or 
quality of the crime charged, or to substitute a charge of one ofTorice for another 


! R v Shatt (1851), 3 Car A Kir 206), or to substitute a different allegation o' 
also pretences from that set out in the indictment (A v Ratley (1852), 0 Cox 
0 0 29), Or to add an essential averment, e y , fi with intent to defraud,” ili« 
o missi on of which makes the indictment bad (R v James (1871), 12 Cox, C C 
127) , see, too, R v Bailment (1853), 6 Cox, C 0 204 , It v Damson (1S3.>), 
7 Cbx, 0 0 158 , if. ? Gumham (1881), 8 Cox, C. 0. 451 , R v Robinson (1«64), 
4 F. A F, 43 As to amending a coroner’s inquisition, see Coroners Ait, 1887 
(50 A 51 Viet, c 71), & 20, and if v. Great Western Rad Oo (Direct m) (1888), 
20&B D 410 

tb)R t Great Western Rail Co [Dtretfors) (1888). 20 Q. B D 419 
is) The lee of the clerk of indictments or clerk of the peace for drawing on 
mmetmeut m a case of felony is limited to two shillings, see etut 19 Wm. 3, 
eu 12, as. 7, 8, 
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moot by a 
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Grand jury 
Number 


Charging the 
grand jury 


Consideration 
of bill* 

Evidence 


It is engrossed on parchment, and the names of the witnesses 
whom it is intended to examine before the grand jury are indorsed 
on it (d) 

669 A bill of indictment does not become an indictment till it 
has been presented to and found by a grand jury The bill most 
he found by at least twelve grand jurors, and the practice is to call 
twenty-three (e) They are called and sworn immediately after the 
opening of the court (J ), and the presiding judge charges them as to 
the bills of indictment which are to be laid before them , m most cases 
these bills relate to charges into which the examining justices have 
already inquired and with respect to which depositions have been 
taken The presiding judge advises the grand jury whether the 
evidence m reference to any particular bill as disclosed in those 
depositions is sufficient to constitute bpnmd facie case against the 
accused, and advises them, if it does, to return a true bill, and, if 
it does not, to throw out the bill 

670 The grand juiy, having been charged, letire to a private 
room, and the bills are laid before them (g ) 

The witnesses in support of each bill are sworn by tho foieman or 
anv other member of the grand jury acting on his behalf 

As each witness is sworn and examined, the foreman writes his 
initials against the name of such witness mdoised on the bill (A) 


(d) An indictment inn fit bo in English As to tho form of indictments, see 
p 1 H, ante 

(e) 2 lisle, P 0 161, A v Clyncard (1590), 2 Cro Eliz. 654 Theie cannot 
be more than twenty-three (2 Burr 1088, It v Marsh (1837), 6 Ad & El 236, 
241) As to the qualification etc of grand jurors, see title Jumps 

( f) As to objections to a grand juror, see 2 Halo, P C 155, 2 ITawk P C , 
c 25, s 16, R v lewis (1679), 7 State Tr 250, R v Sheaves (1798), 27 State 
Tr 255, 267 , R v Jackson (179 5), 25 State Tr 783, 887 

(g) Neither counsel nor solicitor for the prosecution is admitted to the loom 
At tho Central Criminal Court no person, other than the witnesses, is 
ul lowed to enter the grand jury rooms, except by written order of the 
oloik of the court or his deputy (Buies, December 12, 1892, r 6) The practice 
was formerly different , see Trials of the Regicides (1660), 5 State Tr 972, R v 
hhaftc&bury (Earl) (1681), 8 State Tr 771 , and Grand Junes Act, 1856 (19 ft 20 
Viet c 54, s 2; 

(h) Grand Juries Act, 1856 (19 ft 20 Viet, c 54), ss 2 3 , R v Dickinson 
(1819), Buss ft By 401 The provisions as to mdoising and initialling tho 
names of the witnesses are, it seems, only directory (O'Connell v R (1844), 
11 Cl ft Fin 155, 405, E Ij) An improper mode of swearing the witnesses 
before a grand jury will not vitiate the mdictmont (R v Russell (1842), Oar ft 
M 247, R v Bullard (1872), 12 Cox, C C 353, O’ Connell v R , i«pra). 
A grand jury may present an indictment on their own knowledge and with- 
out any evidence [R v Russell, supra , R v Bullard , supra ) If a witness 
who has Ifeen examined before the examining justices is dead or ill, his deposi- 
tion may he read before the grand jury without proof of the facts evidence of 
which is required bvtho Indictable Offenoes Act, 1848 (11 ft 12 Viet c 42), 
s 17 (A v- Clements (1851), 2 Den 251 , R v Bullard (1872), 12 Cox, C O 35J , 
B v (?«rra*Mn876), 13 Cox, C O 158 ; R v Lynch (1902), Archbold, Grimm*) 
Pleading, 23rd ed , 100) Som* judges, however, have required such evidence 
to be gi\ en before a deposihon'cin be read before the grand jury (R v Philips 
{ 1858 ), t.F ft F 105, R* v Wilson (1874), 12 Cox, C C 622, R v. Beaver 
*1866) WOo*, 0 O 974, compare R v fondle (1861), 11 Cox, O C 209) The 
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A witness who refuses to be sworn is punishable for contempt of 
coart (t) 

671 If a majority of the jury, consisting of twelve at least, think 
that there is “ probable evidence ” in support of the offence charged 
m a bill, the words “ True bill ” are indorsed on the indu tment, which 
is then said to be “ found ” If they think there is not siu h evidence, 
the words “ No true bill ” are to be indorsed on the indictment, 
which is then said to be "ignored” In each case the foieman 
should write his signature on the back of the bill (A) 

When one or moie bills have been so mdoised, the foreman, 
accompanied by some of the grand jurois, returns into court with 
the bills that have been found or ignored and deliveis thorn to the 
clerk of the court (/) 

The clerk of the court, addressing the grand juiy, then says, 
" Gentlemen of the gland jury, you lind a true bill ” (or “ no true 

bill”) against for (the offence chaiged, eg uiuider, laicony 

etc , or, if it is a misdemeanoui, “ for a misdemeanour ”) (in) 

If any moie bills remain to be consideied, the grand juty retain 
to then room und pioceed with the consideration of the othoi billu 
and piesent them in the manner above described, eilhoi singly oi 
in batches 

672 When all the bills have been dealt with, the gland juiy 
either make some piesentment on some matter of public concern, or 
present that they “ find nothing presentable except that which they 
have before presented ” , thereupon the presiding judge discharges 
them from fui ther attendance, and aftei this no more billw can be 
found at that session of the court (n) 


grand iurj cannot hear witnesses for the defenoe, and n flier the (lofniulant nor 
the wife oi husband of the defendant can give evidence x'foro them under the 
Crumnal Evidence Act, 1898 (61 A 62 Viet c 36) ( R v lihodts, [18991 1 Q B 
7 ", OCR) A witness who gives false evidence before a grand jury is 
indictable for perjury Evidence to prove such perjury must ho given by 
persons present at the tune, r 7 , other witnesses (/l v Hughes (1811), 1 Cor & 
Kir 519), but not by any of the grand jurors, as 'they cannot give evidence of 
what passes m the grand jury room [11 v Hughes , supra, It y Marsh (1837), 
6 Ad & El 236, 237) . but see 1 Chitty, Criminal Law, 317 
(t) IL v Preston (Lord) (1691), 1 Balk 278 

(A) 2 Hale, P 0 157 The signature of the foreman is not essential (ft v 
SxdoU (1833), 1 Lew. 0 0 55 
( 7 ) P v Thompson (1846), 1 Cox, C C 268, 

toi) A bill which has been thrown out may be again preferred to the same 
grand jury during the same assizes or sessions (72 v Stmmorntr (1843), 1 Cox, 
C C 30 , R v Newton (1843), 2 Mood & R 503) , bat see It v Humphry/* 
(1842), Car A M 601 , B v Austin (1850), 4 Cox, C C 385 In practice a bill is 
only preferred again to the same grand jury by the direction of the judge A 
fresh bill may be preferred at the next assizes or sessions, unless a tune limit 
prevents (see It v KtHrrunster (18351, 7 0 AF, 228). If a bill is ignored the 
defendant may, if he is in custody, bo detained until the grand jury arc dis- 
charged, and then, if no fresh bm has been found against him, h* is untitled to 
be discharged (ft v SimmomU, supra) 

(it) Rut the grand jury, though formally discharged, may, if they have 
neither left the precincts of the court nor separated, he recalled «»<1 charged 
With other bills (It v Holloway (1819), 9 C 4P 43) 


Baer 8, 
Finding of 
an Indict- 
ment by a 
Grand Jury 

Finding or 
ignoring of 
bills 


Delivery of 
bills. 


Presentment* 


Discharge. 
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saor 8 
finding of 
aa Indict- 
ment by a 
Grand Jury 

Several 
indictment* 
against one 
person 

Diffm nt 
kinds of 
finding 

Void finding 


673 A grand jury may at the same court, Bubjpct to the 
provisions of the Vexatious Indictments Act, 1859, return any 
number of indictments against the same person (o) If an uodiot- 
ment contains more than one count, they may find a true bill on 
one or more counts and no true bill ou otheis(p). If two persons 
are jointly indicted, the grand jury may find a true bill as to one 
and no tiue bill as to the other (?) If a person is indicted for 
murder, they may find a true bill for manslaughter They cannot 
return a tiue bill as to part of a count or of an indictment which 
contains only one count and no true bill as to the other part (r) 
A conditional or itu onsistent finding is void (i) They cannot ignoie 
a bill on the ground of the insanity of the defendant (a) 


Grand jury 
at quarter 
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Caption 


674 The grand jury at quarter sessions may find bills which 
the quarter sessions cannot try (5) Such bills, when found, should 
be transmitted by order of quailei sessions to the assizes for trial, 
or may be removed by the judge of assize by certiorari (c) 

Tlio members of a grand jury are not liable to be sued or 
piosecuted for anything done by them with reference to the 
discharge of then duties (il) 

675 At each sessions or assizes there is one caption which is 
prefixed to each indu tmrnt («) The caption is no pait of the 
indictment itself, but is only a copy of the style of the court at 
winch the indictment is found (/), It is a formal statement of the 
proceedings, describing the court before which the indictment was 
lound, the time and place where it was found, and the jurors by 

iuu whom it was found A defendant in a case of high treason is 
lertw ntitlcd to a copy of it m the first instance after the finding of the 
indi^ TUWl 'ctment (q) It is also annexed to the return to a writ of 

'an Ou the caption may he grounded an objection that an 

. , o‘i & 23 vvul haB not been propeily found (k) 

*£le«to,~ l 

\ K v c 17, a l , 6eo ante As to two m<li< tments m respect of the 

W R v * ^ d? Criminal Iztiw, 31b, R v Hutton (1833), 1 Mood. & R. 

SS©f®Jl3 * (1776). 1 coup 325 

«v^T* ttU ®Jp C.O <i5> Cr0 Um ‘ 4641 
* (r\ 2 v. m 684), * •<> other party to tl 

1 Si 4W , A and no 

* a \ H n (186$)> ® t or uo true 1 

■A R V ft 0 *?'- Sessions Ae'-o % y 
\ a ) o— (Quarter °?r l .n R V._ oat 


they must 


But if A and B. are indicted for 
> the conspiracy alleged, 
true bill against B , 
bill (see p *264, ante) 

cew. — D • Ford ( 1607), Yelv M.lr Serjant (166»), 

6V8e» C <>»• A ?'n. 287 

2 °°£ the otteacw T elv 16 ; A v Powh (1618), 2 Boll Bap. 52 


sg* '&££&&& m ■ 

<fX*w SL2 * *. *. - 

o ASiniSXfiuMS » °££? 


a«LW89 (W * Rrtr ier (lb07)t - ;aner seeaions oannot try, see p zoo, < 
14» 3 S 1 t R v Wddlan (1872), 12 

(l6WV* b M^wh (18»7),*9AA (5*6 Viet o 38), a. 2 , Assises ] 

wAcA^ nnu ^- TosSi - - - - 

(a) Saej®*.!. 
ft) 1 cm** 


\jitk%neon (1784), 1 Wins Saund , 6th ed, 
tarter sessions oannot try, see p 268, ante. 

1872), 12 Oo* 
A ss iz es R elie f 


- ' Cnunaal • 


B, per Coummos, J , at p. 248. 


tabs 4* a* P.883, see p 456, pot f. 

26 , hA, supra. The caption wu 
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Shot. 4. — Certwran. 

676 An indictment or presentment found by ,mv court may be 
removed into the King’s Bench Division of the High Court of Justice 
by a writ of cei tioran issuing out of that court The objeot of the 
removal is to obtain a trial at bar or before the justices of assise or 
at the sittings of the High Court of Justice m London or Middlesex 
or to quash the indictment or presentment (?) 

The wnt of certiorate is demanduble as of nght by the Attorney* 
General acting on behalf of the Crown (A), and it seems that it is 
demanduble as of right in the cubs of an indictment against a body 
corporate which is not authorised to appear by solicitor in the 
oouit in which the indictment is prefened (/) In other cases an 
indictment will not be removed mto the King's Bench Division for 
fcnal, either at the instance of the prosecutor or of the defendant, 
unless the party applying for the removal shows to the satisfaction 
of the court th it a fair and impartial trial of the case cannot bo lmd 
m the couit below, or that some question of law' of more than usual 
difficulty and linpoitauce is likely to ariho upon the trial, or that a 
special jiuy or a view of the premises in respect whoteof any 
indictment is piefoned may bo required for a satisfactory trial of 
the case in a county other than that m which the indictment is 
prefened (m) 

An indictment may also be lomoved by cotioian into the Conti al 
Cnminal Court (w). 

677 On an order for the issue of the writ of cciliotan boing 
made, and on the nuussaiy recognisance being entcied into and 
lodged with the clerk of the peace oi clerk of assize who hoB custody 
of the indictment, all proceedings upon the indictment in the court 
below ai e stayed (<>) A retui n is then made to the w nt by indorsing 
on the wnt a memorandum signed and sealed by one of the persons 
to whom the writ is addressed and by returning the writ to tho 
Ciown Olhce with the indictment and other documents oidered to be 
returned (p) 

If on indictment has been removed by ccitwtan before tunl into 
the King's Bench Division and lemams there, it is usually tried 
at the assizes or in the King’s Bench Division m the same way os 
a civil action , but an older may be made by the King’s Bench 

formerly annexed to the indiotment in proceedings in enor, but these proceed- 
ings are now abolished , see p 133, post 

u) Short and Mellor, Pi notice of the Crown Office, 2nd «d , 1./ , Judicature 
Act, 1873 (36 ft 37 Viot o 06), s 34; and title Grown Practicr As to tho 
removal of indictments found at quarter session*, see Quarter Sessions A«t, IMJ 
(6 ft 6 Viet o 36). s. 2, and Central Criminal Court Act, 1834 (4 ft 6 \t d< 1, 
c 36) a, 16 

{k)R. v Eaton (1787), 2 Term Rep 89, R v Thrnnat (1815), 4 M ft-. 113, 
R v Leant (1769), 4 Burr 2466, at p. 2466 , see Cumberland ( Iuhabitanti ) i R 
(1803). 3 Boa ft P. 364, H. L 

S Se* p 266, ante. 

») See title Crown Practicb. 
n ) See title Crown Practice. 
o) See R ▼, ReUam (1801), 1 East, 298. 
p ) Sea title Crow* Practice 
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Division, or in vacation by a judge m chambers, that the trial shall 
take place at the Central Criminal Court ( q ). 

678 The removal of an indictment by ceitioion into the King's 
Bench Division does not change the venue, and unless an order is 
made changing the venue, or unless the Attorney-Geneial, prosecuting 
on behalf of the Ciown, demands a trial at bar, the indictment will 
be tried at the civil side of the assizes for the county where the 
indictment was found (») If an indictment is removed from the 
Central Cnmmal Court to the King’s Bench Division, the writ of 
ceitioran must spoufy the county or jurisdiction in which the 
indictment is to be tried, and a juiy must be summoned and the 
tnal must proceed in the Bame manner as if the indictment had 
originally been found in that county or jurisdiction (») 

In othei cases where an indictment has been removed by cei tioran, 
an application to change the venue must be made to the divisional 
couit of the King’s Bench Division duting the sittings or in vacation 
to a judge in chambers (a) 

679 If an mdic tinent liaa been removed by cei tiorai i into the 
Kings Bench Division, the Attoiney-Geneial, if prosecuting on 
behalf of the Ciown, has the light to demand a tnal at bar, that is, 
a tnal befoie at least throe judgos of that division ( b ) A tnal for 
tieuson committed abioad undei 35 Hen 8, c 2, h 1, is tried at bar 
without any application by the Attorney-General (c) 

Sect 5 — Nolle Piosequi 

680 Proceedings on an indictment may be stayed at any time 
aftoi the finding of the indictment and before judgment by the entry 
of a nolle pi oRiqui (d), which can only be entered by the authonty 


(7) Soe fcitlo Crown Practice 

(r) Crown Office Pules, 190b, r 14 , seo 2 Co lust 424, C lion 8, c 6 
(lol4-5) 

(#) Ciown Office Bulos, 1900, r 18 , R v Castro H874), L It 9 Q B 350, Joe 
If 1111 indu tinent for nn oiTouco committed out of the jurisdiction of the Central 
Cnmmal Court is iemo\ed undei tho Central Criminal Court Act, 1866 (19 A 20 
Viot 0 lb), into that court for tnal, the removal operates ipso Juito as a change 
of venue to that couit 

(a) 800 title Crown Practice Tho court has power to change the venuo 
both m felon) and 111 misdemeanour, but only exercises it m two cases — (1) where 
it is shown that a fair and impartial tnal cannot be had in the county or other 
jmisdu turn where the venue is laid (see if v Binufhton, [1896] 2 I B 386, R 
\ lUtrteti (1870), 4 1 11 C L 285 , 11 ^ Jay (1872), 6 I B C L 436, if. v 
Paifnt huuka and Sanitary Manure Co , Ltd (18051, 13 L T 3b?, R* v 
Dunn (1847), 11 Jur. 287 , R v Holden (1833), 5 13 & Ad 347 , 22. ▼ Hunt (1820) 
3 B A Aid 444, R v Haiprass (1833), 4 13 & Ad 573 , R v t av.it (1726), 2 
lid Bamu 1452}, (2) when it appears necessary that the lury should have a 
View of promises situate in a different county from that in winch the indictment 
isprefem df/; v Sheldon (1875), 32 L T 27, R v Gyds (1908), 72 J P 504), 
see B'hoit and Mellor, Practice of the Crown Office, 2nd ed , 106—107 

(5) it. \ Haifa (1728), 2 Stra 816, R v Castro (1874), L B. 9 Q. 13 350, 
Dixon v barter (lb8bi, 17 Q B D 658 , see R v Jameson, [1896] 2 Q B 425, 
at p 431, D , Crown Office Buies, 1906, rr 150—155 

(t) R g.y R . ▼ Lynch, [1903)1 3L B 444 

(a) Aa to the form of an entry of a nolle prosequi, see Crown Office Buies, 
190b, Appendix, No 120, Short and Mellor, Practice of the Grown Office, 
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of the Attorney -General (e) The effect of this is that all proceedings Ban a. 

on the indictment are stayed, and the defendant, if he is in oustody, Nolle 
is discharged, but may be indicted afresh on the Bame charge. Prosequi 


Part V. — Trial of Indictments. 

Sbct 1 — Proceedings before Plea. 

Sub -Sect 1 — Appeal ance 

681 If an indictment has been found against a defendant and Appearance 
he is m custody, he is placed at the bar in the dock (/) If he has of defendant, 
been bound over to appear, he is called upon to surrender, and if lie 
sunenders, he takes Ins place m the dock, unless lie has been 
allowed by favour of the court in the case of a misdemeanour to 
appear by attorney («/) 

If the defendant has been bound over and does notsuneuder, lua Proceeding 
recognisances and those of his bail, if bail has been required, may 
be estreated by the written older of the presiding judge (h), and ( a ^^r! 
a bench wan ant may be issued for his airest (i) 


2nd ed , 553 A nolle prosequi may bo ontorod as against one of two or more 
defendants who are jointly indicted to enable ouo such defendant to give evidence 
for the Crown against his co defendants For form of the Attorney-General's 
flat to enter a nolle prosequi in Buch a case, see Arohbold, Criminal Pleading, 
23rd ed , 139 As to entry of the verdict, see R v Hempstead (1818), liuss A 
B\ 344 

(«) It v Dunn (1843), 1 Oar «SL Kir 730 

I f) He ought to bo brought to the bar without irons or other lofiliiunt, 
unless there is a danger of escape or violence (see 2 Hawk P 0 , c 28 f « 1 f 
1 Chittj, Criminal I aw, 417 , and It v Brazier (1899), Aichbold, Criminal 
Pleading, 23tded., 181) 

(g) R v Bacon ( 1664), 1 Lei 146 In cases of mdn ment against a ooi- 
poiation aggregate the ooqioration pleads by attorney, but, owing to tho diffi- 
culty of enforcing the appearance of & corporation, an indictment against a 
corporation is generally removed to the civil side of the assives or to tho lung's 
Bench Division (B v Birmingham amt Gloucester Rail Co (1842), 3 Q II ut 
p 23.3, R v Manchester Corporation (1857), 7 fS ftB 458, Comer's Crown 
Practice, 63, Crown Office Buies, 1906, r 13) In case of an indictinont which 
is found m the King’s Bench Division or has been removed there or to the civil 
eide of the assizes, if tho charge is one of treason or folony, the defendant must 
appear personally m court to plead, unless he has obtained the permission of the 
court to plead by a solicitor (Crown Office Buies, 1900, r 121) If tho chaige is 
one of misdemeanour, or if the defendant on a charge of treason or felon) has 
obtained leave to plead by a solicitor, tho defendant may enter a written pit a 
(Shoit and Mellor, Practice of the Crown Office, 2nd ed , 100) As to pnsonen 
standing m the dork, see It y Horne Tooke (1794), 25 Stato Tr 1,12 ,11 v St 
George (1840), 9 0 A P 483, It v Douglas (1841), Car & M 193, It v 
Zulnrta (1843), 1 Car A Kir 210 A defendant m misdemeanour who is condui t 
rag his own defence may after arraignment by special permission of tho c^jrt 
leave the dock and take a seat at the table of the court After he has once pie uM» 
his presence is not indispensably necessary (see It v« Gatltle (1834), Of A P 
836) For instances of trials proceeding in the absence of a prisonf r, b<o It v. 

Ji 3w? St '' ’ 104 L T J ° ll ° ’ 11 V CaStr ° ^ l873 )’ Shorthftnd NoU * 1,1 * 2m 

(h) OnLmmal Taw Act, 1820 (7 Goo 4, c 64), $31 

(») l Chitty, Criminal Law, 339 If the defendant is not m cusOmIv and has 
not been bound over to appear, on a production of a certificate of the finding of the 
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682 If the defendant is ill and nnable to take hiB place in the 
dock, the trial, unless the indictment is in the King's Bench 
Division, cannot pioceed(A) 

683 Both prosecutor and defendant are entitled to have counsel 
to appear on their behalf to conduct the prosecution and the 
defence respectively ( l ) 

It is the invariable practice at the assizes and the Central 
Criminal Couit, and at most courts of quaiter sessions, for the 
prosecution to be conducted by counsel ( m ) 

A defendant, if he wishes and if he has the means, may be 
assisted by solicitoi and counsel, oi may instruct counsel “ fiom the 
dock" directly («) 

684 If a defendant’s means aro msu&eicnt to enable him to 
obtain legal aid, and if it appears fiom the nature of the defence set 
up by him as disclosed in the evidence given or statement made 
before the committing justices that it is desirable in the intoiests 
of justice that *he should have legal aid, the committing justices 
upon the committal of tho dofeudant for trial and the judge of a 
court of assizo or a ehanman of a couit of quarter sessions or a 
recorder at any time after loading the depositions, may ceitify that 
the prisoner ought to have legal aid, and thereupon the defendant 
is entitled to ha\o a solicitor and counsol assigned to him, if a 
solicitor ip assigned, ho instructs counsel and pictures any evidence 
required on the pusonei's behalf (o) 


indictment for tho offence, tho defendant may ho anested cm a variant issued 
by any justice or justices of tho coimtv or place in which the oftame is alleged to 
ha\e been committed or in which the person indicted lesules or is, or is supposed 
or suspected to be On the person being brought before the justice m justices 
of tho place win re the wan ant wa9 issuod the justices, on pi oof that he is the 
pel son named in tho indictment, mu\ without fuither inquiry or ex limitation 
commit hini foi timl or admit him to bail (Indutible Olhuco* Act, 1M8 (11 ft 12 
Viet o 42), s 3) la lmhctrnonts for (lie non lcquiroi obstruction of highways, 
bridges etc the defendants aro generally allowed to appear bj attorney In such 
a case thej do not take their places m the dock to plead orally, but plead in 
wilting (see Archbold, Criminal Pleading 2Jrd od , 179) 

(k) See It y Dimrifhouic (1847), 2 Cox, 0 C 446 If a prisoner has been 
committed foi tual and it appoars to any two raeinbei s of the visiting committee 
of the prison in which the piisonor is awaiting hi« tnal that ho is insane, they 
are to aall to their assistance two legallv qualified medical practitioners, and. 
such members of tho committee and practitioners ore to examine the prisoner 
and inquire mto his sanity, and after Buoh examination and inquiry may certify 
in writing that lie is insane , on a prisoner being so cei tiffed to bo insane a 
Seoietary of State may remove such prisoner to a lunatic asylum and order him 
to be detained there, until he is remitted to puson or discharged (Criminal 
Lunatics Act 1881 (47 ft 48 Viet c 61), s 2 (1), (1) , and eoe s 16, definition «rf 
M prisoner ”) 

(J) formerly counsel were not allowed to appear for defendants on a charge 
oliiipny except to argue points of law for them, but the law was altered as to 
treason py the Treason Act, 1695 (7 ft 8 Will 3, o 3), a 1, and as to felony by 
(he Trials for Felony Act, 1886 (6 ft 7 Will 4, o 114), s. 1 A point of law in 
favour of ft defendant may be'auggeeted to the court or argued by counsel who 
is not instructed in the case, or by anyone else acting as a mtem runes (see 
Ltlburntf* That (1*19), 4 State Tr 1270, 1305, R v Ratdife (17461, 18 State Tr. 
430, 435 } 1 Chitty, Criminal Lair, 408 , FaifJAuer v R » [1005] 2 K B 76 

(m) Seep 863, pott , and title B juuustbrs, Vol II, p 373 

In) See title Bahbistees, Vul II , p 389 

(o) Foorfmoners Defence Act, 1903 (3 Edw 7, c 38), s 1 See rules made 
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Sub SxcT 2 —Arraujnmeyit. fl * 0Ti 1, 

685 . If the defendant appears in the dock, he is called upon 
by name and told to hold np his hand (p), and he IB then — 
arraigned by the officer of the court The arraignment consists Arraignment, 
of reading over the indictment, or the material partB or an 
abstract of it, and asking the accused whether he ib guilty or not 
guilty (a) 


686 If the defendant on being arraigned stands mute and does Defendant 
not answer, the court directs a jury to be impanelled from the panel 
or any persons present and sworn to try the issue whether he is mut *‘ 
mute of makes or by the visitation of God(t). 

If the defendant has counsel, his counsel may address the jury 
and call witnesses to prove that he is mute by the visitation of 
God (*) 

If the jury find that the defendant is mute of mahoe, the court 
may order the propei officer to enter a plea of not guilty on the 
defendant’s behalf, and the plea soenteiea will have the same effect 
as if he had actually pleaded it (a) 

If the jury find that the dofendant is mute by the visitation of 
God, the juiy may be reBWoin to try if he is fit to plead , it the 
defendant can communicate by signs, and there is anyone who 
can interpret the signs to the court, or if the dofendant can read 
and write, the jury Bhould be directed to find that he is able to 
plead, and the defendant can then be anaigned and can answer by 
Bigns or by meens of writing (6) 


under the Act, 13th May, 1904, Statutory Rules and Orders, 1004, p 123 A 
defendant may also obtain permission to defend in for v >i paupri it and, if he 
obtains such permission, may have counsel unsigned to hi u (1 Chitty, Criminal 
Law, 412), but this oouise is rarely adopted 
(p) The holding up tho hand is a mere ceremony to show the court who the 
prisoner is (soe Ltiburuct Trial (1649), 4 State Tr 1270, at p 1239, Stafford') 
£ Lard ) Trial (1680), 7 State Tr 1294, 1006) 

(9) If au indictment contains a oount which alleges merely a previous eon* 
viction, the defendant is not to be arraigned on that count Until after he has 
pleaded guilty or has been convicted , if he is arraigned on such a count without 
having pleaded guilty or having been convieted and le afterwards tned without 
a fresh airaigmuent and is convicted, the convution is bad (Laroony Act, 1861 
(24 & 20 Viet c 96), s 116, Faulkner v R , [1900] 2 K B. 76) 

(r) R. t. Jontt (1773), 1 Leach, 102 , 1 Chitty, Criminal Law, 424 
Jt) R v Robert) (1616), Oamngton, Supplement to Criminal Ijaw, 07 
(a) Criminal Law Act, 1827 (7 <5L 8 Geo 4, c 28), s 2 In a case whore the 
jury found a verdict that the defendant stood mute of mu lice Bulk, J , refused 
to assign counsel to the defendant, ae he had no authority to do so, and as the 
de fendan t’s assent could not in the cueomstanoes be given (R. r. Tteuado (18 j4), 
6 Cox, C O 366) A pica of not guilty may be entered under the Criminal Law 
Act, 1627. if a defendant refuses to mead on the ground that the court luu no 
jurisdiction (R ▼ Bernard (lb08), IF AF 240), or on the ground that he has 
already pleaded to an indictment for the saine offlenoe and has been tned Wore 
a court that had no jurisdiction to try the offence (R v Bitton ( 1833), g 
0 & P. 92) 

(4) it v. Jontt (177$), 1 Leach, 102, d. v Thompwm (1827), 2 Lew O. O. 
187. 
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687 If the jury find that the defendant is not able to plead, the 
jury me again resworn to try whether he is sane oi not, and they 
should be directed that, if they are satisfied tbat the defendant from 
tlu defect of his faculties has not intelligence onough to understand 
the nature of the pioceedmgs against him, they ought to find him 
not sane If the jury find that the defendant is not Bane, then the 
judgo may order him to be detained during the King’s pleasure (e) 
If they find that he is sane, and the charge is one of mis- 
demeanour, his counsel may plead not guilty for him and the trial 
can proceed , but if the charge is one of felony, the proper course 
would seem to be to adjourn the trial, so that the prisoner may be 
instructed how to plead by signs (d) 


Procedure 
if defendant 
appear* 
tiuane 


688 If a person indicted for an offence appeals insane, the 
couit may on his arraignment older a juiy to be impanelled to tiy 
whether he is sane, and, if the juiy find that he is then insane, the 
cout t may order the finding to be recorded and the person to be 
kept m custody dunng tho King’s pleasure (c) 


Sub-Sj cr 3— Motion to quash Tndutmeut — Deniuner 

Motion to 689 A motion to quash an indictment for a formal defect must 
indictment * )0 rua( l° l>efo 10 the jury are sworn, and should propeily be made 
before plea pleaded (/ ) 

A motion to quash an indictment because of a substantial defect 
which cannot be amended (q) may he made at any timo before 
vouhet, but the pioper time to make the motion is befoie plea 
ploaded {h) 


(0 Ciiminal Lunatics Act, 1800 (J9 ft 40 Geo 3, c 94), b 2, R v Pntchaid 
(1836), 7 0 ft P 303, R v Berry (1876), 1 QBD 447, COB) 

{d) li v Dyson (1831), 1 Lew 0 C 64, at p 65 In Stre/'s Case (1787), 1 Leach, 
431, tho jury found that tho defendant was mute b\ visitation of God and, a 
plea of not guilty was entered for her aud she was tned , no further question 
*us askod the jury as to her ability to plead on her sanity Tho pioper pro 
coduro does not seem to have been followed m this case, and it cannot be 
rogaidod as an authority (see li v Pritchard and R v l ferry, supra) In R v 
Stafford Prison (Governor ), [1909] 2 K B 81, a prisoner who was found by the 
jury to be mute by the visitation of God was also found to be incapable of plead- 
ing and taking his tnal upon the mdiotment and of understanding and following 
the proceedings by reason of his inability to communicate with and be 
< omimuucated with b> others , it was held that this amounted to a finding that 
ho as in wan o within the meaning of the Criminal Lunatics Act. 1600 (39 & 40 
Geo 3, c 94), s 2 

M Criminal Lunatics Aot, 1800 (39 ft 40 Geo 3, c 94), s 2 f see R v Keary 
(1878), 14 Cox, C 0 143 Where a jury is so impanelled, the onus is on the 
prosecution to prove the sanity of the defendant (R v Davies (1853), * 3 
Car ft Kir 328) The jury may form their own judgment of the defendant?* 
sanity or insanity by his demoauour without any oviaonoe being given , if he 
show* strong symptoms of insanity, it is unnecessary to ask him if he wishes to 
cross-examine any witnesses who are called or to make any remarks or offer 
evidence (R v Goods (1837), 7 Ad ft £1 336) 

(/) & v Rookwaod (1696), *13 State Tr 139, 161, 165, Foet 231 , Criminal 
Procedure Aot* 1851 (14 ft 15 Viet c 100), s 25 Such a motion maybe met 
by an amendment (Criminal Procedure Aot, 1851 (14 & 15 Viet c 100). sl 25, 
Criminal Law Act, 1826 (7 Geo 4, c. 64), s 19) 

(g) See p* 344, ants * * 

(A) R y, Hsnne (1864), 4 B ft 8 947, B v Goldsmith (1873), L. R. 2 
C C B 74, R v Jamts (1871), 12 Oox, C C 127, see R y Jameson, [1890] 
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After verdict an objection to the indictment mav be taken by 
motion in arrest of judgment, if the defect is one that is not cuied 
by verdict (i) 

690 A defendant may also object to an indictment by demurrer, 
t e , allege in wilting that the indictment is not sufficient in law, 
but proceeding by demurrer is now unusual ( 3 ). 

Sect 2 — Pleas. 

Sod-Sect 1 —Special Pleat 

691 A defendant may plead the following special pious a plea 
to the jurisdiction, a plea of pardon, a plea of auttejois co/nut or 
autrefois acquit 

A defendant may also plead the genet al plea of guilty or not 
guilty , to an indictment for libel a defendant besides pleading not 
guilty may plead a special plea that the matter charged as libellous 
is tiue, and that its publication was for the public benefit (A) , to an 
mdictmeut against a parish for non-repair of a highway tho 
inhabitants besides pleading not guilty may plead tho spoc ml plea 
that some other person or persons are bound to lopair latione 
temu<e(l) Special pleas must be in writing 

A plea to the juusdiction raisos an objection to the juiiBdictinn 
of the couit(»i) It is raoie usual, ho wevei , for the defendant to 
take advantago of the want of jurisdiction of the corn t under the 
general issue (h) 

A paidon other than a paidun under statute must be spoaallj 
pleaded, and a person who has received a paidon and pleads the 
geneial issue will be taken to have waived his plea (0) 


2 Q B 425 Whon the indictment 10 foi some great onm suoh us tioason or 
felony, tho couit will 011 I) quash tho indictment “upon tho plainest ground, ’ 
and will leave the defendant to lus lemedy by demurrer or motion in aiiosl of 
judgment (22 v Lynch, [1903] 1KB 446, at p 449, II v bhtartn (179S), 27 
State Tr 255, at p 2C6) Bo also if the indictment is foi 11 ci imo of a public nature, 
as a nuisance to a highway, perjury, sedition (2 Hawk P 0 , c 25, » 148), a 
cheat, or an offence founded on fraud 01 oppression (see 2 East, P 0 818 n , It 
v Wadsworth (1694), 5 Mod Rep 13, R v Orbcll (1703), 6 Mod Hop 42, seo, 
too, 22 v Builw/i 1743), 2 Stra 1211 , R V Jun? (1747), 2 Stra 1268) 

( 1 ) See Criminal Law Act, 1826(7 Goo 4, c 64), s 21, Heyrnannv II (187 l) t 
L B. 8 Q B 102 

(j) See Starkie, Onmin&l Pleading, Yol 1 , 315 For the form of a demurer, 
see 4 Chi tty, Criminal Law, 517 

4&) Libel Act, 1843(6 & 7 Viot e 06), s 6, boo Crown Office Buies, 1906, 
Appendix, No 61, and title Libel and Slander. 

(l) See Crown Office Buies, 1906, Appendix, No 70 

(m) See 4 Chitty, Criminal Law, 605, for the fonn of a plea to the jurisdiction 
The plea should be in writing (2 Hawk. P 0 , 0 37, s 59) 

(nfSee 22 v Beane (1864), 4 B & S 947 , R v Goldsmith (1873), L R 2 
O O. B. 74, but see Kinloch's Case (1746), Post 16, 22. v Jameson (18%' 05 
L J (m a) 218, 225 

( 0 ) 2 Hawk. P C , c. 37, es 58, 59. If a pardon is granted after plea 
pleaded, advantage of it may be taken at any time, after verdict in arrest of 
judgment, and after judgment in arrest of execution For form of plea, see 

3 Co lust 234 , Tremaine, P 0 , dll , 2 Hale, P 0 391 , as to pardon, see 
title Co2fcSTlTUTIONAL Law, Yol VI , p 404 
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Shot , 

Hwi 

Autrefois 
aowvlct or 
acquit 


802 The plea of avti rfois convict or autrefois acquit avers that 
the d( fondant has been previously convicted or acquitted on a 
charge for the same offence as that in respect of which be is 
aimigned (p). 

If the defendant pleads autrefois convict or autrefois acquit, 
the prosecution replies or demurs If the prosecution replies, 
which is the usual course, a jury is BWorn to try the issue (q). 

The onus of proung the plea is on the defendant, he may prove 
it by producing a cei tided copy of the record or proceedings of the 
alleged previous conviction or acquittal (r), and showing by such 
copy or by other evidence, if necessary, that he has been convicted 
or acquitted of the offence on which he has been airaignod or that he 
mi^ht on liiB former trial have been convicted of the offence on 
which he lias been an signed («), or that his previous conviction or 
acquittal is by slatuto a bar to subsequent pioceedings for the same 
cause ( t ) 

The question for the jury on the issue is whether the defendant 
has previously been in jeopardy in respect of the charge on which 
he is airaigned , for the rule of law is that a peison must not be 
put in peril twice for the same offence 

The defendant can only succeed on such a plea if the charge to 
winch ho pleads is one in respect of which he could have been 
legally convicted on the pnoi occasion oi is one in respect of which, 
by statute, pievious pi oceodmgs for the same cause aie a bar to 
subsequent proceedings (a) 


(p) The picas of autre fat* convict or autrefois actjuit ma\ be pleaded orally, but 
must be altorwaids reduced to writing For an instance of a plea of autrefois 
acquit^ see It v Sheen (1827), 2 0 & r 644, at p 635, and 4 Onttv, Criminal 
Law, 528 Tbe court, if necessary, will ussign counsel to tlio defendant to 
draw the plea m a propr r form (R v Chambtrlam (18«5J) bC &P 93} It ik 
sufficient for the defendant to pie id that he has been lawfully convicted or 
acquitted, ns the case mav be, of the offence charged m the indictment (Criminal 
Procedure Act, 1867 (14 & 16 Viet c 100), 8 28) 

(a) In It v Sheen (1827), 2 0 A P 634, at p 638, counsel for the prosecution 
replied otr tenus For form of replication, see R v Sheen 9 supra 

(r) Evidence Act, 1851 (14 & 15 Viet c 99, s l*) f R v Bird (1861), 2 Den 
94 

(*) As to the c&sob when a defendant who has been indicted for one offence 
can be convicted of another, see p 371, post 

(0 See Offences against the Person Act, 3861 (24 ft 25 Viet o 300), a 45 
(a) In ordei to succeed on such a plea the defendant must prove that judg- 
ment of conviction or acquittal has been given (1 S turtle, Criminal Pleading, 
2nd od* , 319) A judgment of conviction that has been reversed as erroneous in 
law is no bar to a subsequent indictment (R v Drury (1849), 3 Car A Kir 193) 
If a judgment of oonviction has been reversed on the facts under the Cnminai 
Appeal Act, 1907 (7 Edw 7, c 23), s 4, it seems, although it is not dear, that 
aura a reversal would support a plea of autrefois acouit A discharge of a jury 
without a voidiet being given is no bar to a subsequent indictment (R ▼ 
Ohasrkmmrth (1861), 1 B & § 4601 A summary conviction before justices for 
an assault ie a bar to a subsequent indictment m respect of the same transaction 
for wounding etc with intent to maun or to do grievous bodily harm (R v 
Walker (Ji lH), 2 Mood & R. 446 , Offences against the Person Ait, 1661 (24 ft 
25 Viet c. 100}, S 45} Hut if „ the person assaulted dies after the oonviction, 
the summary con notion is no oar to on mdiotment for murder or manslaughter 
(A v M^rns LIMA O R90, Jf v 1^(1890), 17 Owe, C O. 325) 

An acquittal on au indutment for murder is a bar to an indictment foe 
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It the jury find in favour of the defendant on the issue 
raised by a plea of autre fau convict or auti tftnt acquit, he moat be 
discharged unless there is another indictment against him. 

manslaughter in respect of the same transaction , so also an aoqmttal for 
manslaughter is a bar to an indictment for murder m respect of the aame t rans - 
aotion ( IlolUroft'e Cate, cited 4 Co Hep 40b , 2 Hale, P C 240, itussell on Onnea 
6th ed , Vol 1 , 42 , R v Tancock (1876), 13 Cox, CL 0. 217) An uequittal on an 
indictment for muider (and, it seems, also for Uaanslaughlm ) is a bar to A 
subsequent indictment for an assault, if there is only one act alleged m the 
first indictment, but if there are several distinct and independent assaults, and 
Borne or any of them did not in any way conduce to the death of the person 
killed, then an acquittal on an indictment for murdor, although all these assaults 
were included w the indictment, is no bar to an indictment for the distmot and 
independent assaults which did not conduce to the death (H v Bud (1801), 2 
Deu 94) An acquittal on a charge of ft don > under the Offences against the 
Person Act, 1861 (24 & 25 Viet, c 100), s 32, for throwing wood upon a railway 
with intent to endanger the safety of poisons travelling or being on the railway 
is not a bar to an mdir tinent on the s une fac Ls urnlei a 34 of the same Act for the 
misdemeanour of unlawfully endangering the safety of any such person b> an 
unlawful act, or to an indictment under the Malicious Damage Act, 1861 
(24 & 25 Viot. c 97), a 36, for the misdemeanour of unlawfully obstructing an 
engine etc on a railway by an unlawful act (It v Qilmoit (1882), 15 Oox, 0 O 
85) An acquittal on an indictment for rape is not a bai to an indiutmont for a 
common assault, although the transaction is the same (R v Dun gey (1864), 
4 F A F 99) An acquittal on an indictment fen rape would be a bai to an 
indictment for attempt to lavish or fur an indecent assault (Criminal Law 
Amendment Act, 1885 (4.8 A 49 Viet, c 69), s 9) An acquittal on an indict- 
ment for an lndmmit assault is n bar to an indictment for a common assault 
(if v Busted (1896), 17 Cot, 0 C 700) An acquittal on an indictment for 
tales pretence* is «i oar to an indictment for larceny on the same facts (Laireny 
Act, 1861 (24 & 25 Viet c. 96) s 88) , but an aoqmttal on an indictment for 
larceny is not a l xr to an indictment foi false pretences (see R v Henderson 
(1841), Car & M 328, where the point was raised, but it became uunecessai) 
to decide it) An arquittal on an indictment for breaking and entering a 
dwelling-houso and stealing thoie is not a bar to an indictment ou the same 
facts for blocking and entering a dwelling-house with intent to steal (B v 
Vandercomb (1796), 2 Leach, 708) An acquittal on an m 'h tmont charging the 
defendant with stealing goods alleged to be the property < i one person is not a 
bar to an indictment charging him with stealing tho same goods alleged to be 
the property of another person, although tho erroneous allegations m the first 
indictment might have been amended tit v Green (I860), Lears & B 11»*0 An 
acquittal on an indictment rhmgmg larceny at common law and tho felonious 
receiving of goods, when the ground of tho acquittal was that tho goods were 
fixtures, is no bar to a subsequent indictment under the Larceny Act, 1861 
(24 A 25 Viet c 96), s 31, for stealing fixtures (R v O'Drttn (1882), 15 Oox, 
C C 29, O C It) An acquittal on an mdutmeut against a bankrupt for 
omitting to disclose part of his property (Debtors Act, 1869 (32 & 33 Viet 
c 62), s 11) is not a bar to a subsequent indictment for omitting to disclose 
the same property and also other property, although such a subsequent 
imhctment ought not, except in very peculiar circumstances, to be preferred, 
and the judgo m such a case would m the absence of peculiar cirtumstnwi'K, 
advise the jury to aoquit (Jl v Ghaenpnry* (1837), 2 Mood A II 26) An 
acquittal before a court that had no jurisdiction to try the offence dhau**d i» 
not a bar to a subsequent indictment before a court that has junwlifimn 
(2 Hawk P. 0 , c 35, ss 3, 4 , see It v BiUon (1833), 6 0 4P 92; \n 
acquittal before a court of competent jurisdiction m a foreign country ih a bar 
to a subsequent indictment here (R v Roche (1775), 1 Leach, 131, It v 
Hutchinson (1677), 3 Keb 783 , see Beak v Thynvhtt (1088), 3 Mod Ilep 194 , 
Bussell on Crimes, 6th ed , Vol 1 , 32, n), as to a copy of the record in such a 
ease, see Evidence AcL 1851 (14 & 15 Vtet. c. 99), b 7 The dismissal of a 
charge u without prejudice” is a brr to subsequent proceedings for the same 
offence {Great Southern mi Western Rail Go v Gooding, [1908] 2 1 B. 429) 
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If the jury find against the defendant and the charge u one of 
felony, he is allowed to “ plead ovei,” that is, to plead net guilty. 
In misdemeanours he cannot, strictly speaking, plead over , but the 
court may allow him to withdraw his special plea and plead not 
gmlty(6). 

Sub-Sect 2 — The General Issue 

Pleading 693. Ii no special plea has been pleaded, or if a special plea has 
generally been pleaded and the issue on it has been decided against the 
defendant and he has been allowed to plead over, the defendant is 
called upon to plead generally to the indictment He can plead 
either guilty oi not guilty 

Plea of not By a plea of not guilty the defendant, if he has no privilege of 
« nilt - v peeiage, thereby " puts himself upon the country *' for trial, and the 
court must thereupon order a jury to be called in the usual manner 
for the trial of the defendant (c) 

Application 694 After plea pleaded, and before the jury are called, an 

montotumi a PP* Jcat,on ma y be made for the postponement of the trial (d) 
e 0 nB Such a postponement may be orderod on an application made at 
the instance of either the prosecution or the defendant (e) 

(h) So© It v Gilmore (1882), 15 Cox, 0 C 86, 88 

(<] Cniitutal Liiw Act, 1827 (7 & 8 Geo 4 c 2b), s 1 

(d) Criminal Procedure Act, 1851 (14 & 15 Viet c 100), s 27 

(e) The application should be supported b) an affidavit (/tv So j age (1843). 1 
Car & Kir 75, It v Atacarthy (1842), Cur &M 625, 11 v Palmer (1834), 6 
C & P Cio2) The grounds on which postponement has been granted are— the 
absonce or illness of a material witness as to the facts (R v. If inter (1829), 3 
r & P 591, It v Bowen (1840), 9 0 &P 509, It v Savage (181 J), 1 Car & 
Ivn 75, It v Macarthy (1842), Car AM 625, It v. Palmer ( 1834), 6 C &P 
652 , It v Bcartlmore (18.57), 7 C & P 497 , R v Parish (1837), 7 C A P 782, 
It v Lawrence (1866), 4 ]) & F 901), or the existence of groat excitement 
on the subject of the tnal in the neighbourhood of the place of trial (R v Bofam 
(1839) 2 Mood & It 192 , R v Jolhffe (1791), 4 Term Rep 285) , the absence 
of a witness ns to character merely is no ground for postponing the trial (see R 
v Jones (1806), 8 East, 31, at p 34) Postponement will not be granted to 
enable the defence to make inquiries as to the evidence of flesh witnesses 
for the prosecution who were not called heforo the committing justices (It v 
Johnson (1847), 2 Car & Kir 354) Former]), where a material witnow 
was a child who was incapable of understanding the nature of an oath, a 
tnal was sometimes postponed to give opportunities for the instruction of 
the witness (see R v White (1786), 1 Leach, 430 , R v Wade (1825). 1 
Mood O C 86, R v Williams (1835), 7 C & P 320, R v Milton (1841). 
li Giro Cos 16, R v Nicholas (1846), 2 Car & Kir 246), but the pro 
visions of the Children Act, 1908 (8 Edw 7, c 67), s. 30, have probably now made 
such postponement in many cases unnecessary The prisoner may at the 
discretion of the court, if the tnal is postponed, be detained in oustody or w 
admitted to bail or dischaigod on his own recognisances (R v Beardmore (1836), 
1C A P 497, R v Parish (1837), 7 0 & P 782, R v Osborn (1837), 7 
(X&T 799, R v Crows (1829), 4 0 ft P, 231) If a defendant is indicted at 
the assises next following his commitment, and the tnal is postponed because 
of tbe illness of a material witness, the tnal may be again postponed at the 
next assises on a similar ground, in spite of the provisions of the Habeas Corpus 
Act, 1679 (SI Oar 2, c 2), s. 6 (R v Bowen (1840), 9 C A P 509) It is not 
usual to enter the defendant to pay the costs of the prosecution on a postpone- 
ment, if the application is by the defendant, or to order the prosecution to pay 
the defendant's costs, if the application is by the prosecution (R v Hunter 
(1829) 3 O A P 59J , R v Crowe (1829), 4 0. A P 251). 
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Sect. 8. — The Petty Jury 
Sub-Skit. 1 . — Calling tht Jury, 

695. After the defendant has pleaded not guilt} , if the pArties 
are ready to proceed with the trial, the next step in the proceedings 
is to call a petty jury (/) 

The sheriff receives a precept from the clerk of the peace in the 
case of quartet sessions, or from the justices of assize in the case of 
assizes, to Bummon to the court a sufficient number of duly qualified 
jurors (g) 

It is his duty to summon the jurors and to return thou names, 
with their addresses and occupations, on the panel oi piece of pai ch- 
ment which he delivers to the clerk of the court (//) 

The usual couise is for the cleik of the court first to call ovei nil 
the names of the jurors in the panel, when those who do not answer 
to their names are liable to he fined by the court 

The cleik of the couit then calls the names of twolvo jurors 
who have answeied to their names, and summons them to take 
their places in the jury box (i) 

A jury is not piopeily constituted until all the twelve persons 
serving on it aie sworn or have taken an affiimation to try the 
issue raised by the defendant’s plea of not guilty. 

Sub Slot 2 - OhaUeagn 

696, On the trial of an indictment for felony, hefoi e the j'uroi s aie < " ilunge*. 
sworn, the defendant and the Crown must bo allowed the oppoituml} 

of challenging f \ e , objecting to) tho juiors who are called to sorve 

697 Challenges to jurois are of two kinds, challenges to the 
array (te, to the whole number of jurois m the panel) and 
challenges to the polls (if , to individual jura's) 

A challenge to the array must be before an} juror is sworn , a 
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(/) A petty jury ib one that tins the issues of fact in criminal Cason, as 
opposed to a pi and jury, which finds the indictments. 

g) See Junes Act, 1825 (0 Geo 4, c 50), s 20, and title JtJJUKS A apodal 
jury cannot bo hod in a case of felony Iri a case of misdemeanour a special 
jury may be obtained, when the record is in the Kind’s Bench Division (see 
i but , s 30 , Junes Act, 1870 (33 A 34 Viet c 77), s 17) Persons qualified to 
serve as special jurors are liable to serve on petty lunoa in cnimnal cases 
(h) A pnnted panel of the jurors summoned to the assizes is to bo made seven 
days before the commission day, and to be kept in the office for inspection , a 
printed copy of the panel is to be delivered to any party requiring tho same on 
the payment of la (Common Law Procedure Act, 1852 (15 & 16 Viet c 76), 
a. 106), Persons accused of treason are entitled to have a copy of the panel 
delivered to them two days at the least before their trial , see Treason Art, 
1695 (7 & 8 Will* 3, c 3),s 7) As to amendment of the panel by the judge, 
see It v Philltp* (1868), 11 Cox, 0 C 142 
M It is not necessary that the names should be called in the order in which 
they stand in the panel (Mansell v R (1657), Dears it B 376) If tho clerk of 
the court calls into the jury box A B , whose name is in the panel, and Y % , 
whose name ib also in the panel, goes into the jury box and is sworn in the 
name of A. B and sits with the other jurors at the tnal of a prisoner, and the 
prisoner is convicted, the mistake is not a ground for quashing the conviction 
{R. ▼ Mellor (1858), Dears & B 468) 
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* challenge to the polls before the mdmdnal juror who is challenged 
ffee Petty is sworn (k) 

Jury 

- — 698 A challenge to the array is allowed “ for favour," *«., on 

Swan-ay 6 ” the ground of any partiality in the sheriff, under-sheriff, or other 
officer concerned in the summoning and return of the jury, as, for 
instance, if such officer is the prosecutor or is related to either 
party, or if any dispute is pending between such officer and either 
party, or if such officer has been concerned as counsel or solicitor 
or m some such capacity for either party in the same matter (1) 

A challenge to the at ray must be m writing and must Btate 
particularly the cause of challenge, and the other party may plead 
oi demur to the challenge (m) 

When the challenge is pleaded to, the court appoints two 
impartial persons, called “ triers," to try the cause of challenge (n). 

If the tiieis decide m favour of the challenge, the array is 
qunshod against the shenff or other officer who has letumed it, 
and the coroner is ordered immediately to return a fresh panel. 

If there is a challenge to the array returned by the coroner, and 
the airay is quashed, the couit appoints two persons, called 
“ elisors ” (i e , electors), to return a fiesh panel , to this array no 
challenge is allowed (o) 

Challenge! to 699 Challenges to the polls are either peremptory or foi cause 
the poll* Feremptoiy challenges, for which no cause need be shown, are 

(A) Sue also title Jirnits Neither challenges to the array nor challenges to 
the polls can bo taken until a full jury has appnired (7? v Edmonds (1821), 
4 D & Aid 471, at p 473) The challenge to the polls must be before the juror 
“comes to the book to be sworn ” and before he is sworn, 1 e , befoie a juryman 
takes tho book m his hand at the direction of the court, oi, it seems, if ho 
affirms or takes the oath m the Scotch form, or in any other form except 
the usual one, bofore the clerk of the couit begins to load over the form 
of affirmation etc (see R v. Frost (1839), 9 C 4 1’ 129, at p 137 , It v 
Ihanilnth (1817), 32 State Tr 736, at 770 , R v Otorgrtti (1862), 4 F & F 
646) If a juror u unchallenged and is sworn, an objection cannot afterwards 
be taken to him on the ground of partiality (R v Wardte (1842), Car ft M 
(i 17' Alter verdiot tho objection cannot be taken that one of the jurors sworn 
Wis not returned as a juror (Criminal Law Act, 1826 (7 Qoo 4, c 64), s 21 , 
see R v Metcalf t (1848), 3 Cox, C 0 220 . R v Phillips (1868), 11 Oox, 0 C 
142) Queers whether the last-mentioned Act meets the case of a person who 
is not competent to serve on a jury acting as a juryman In R v Tremeame 
(182b), 6 B & 0 254, decided befoio tho passing of the Act, this was held to 
be a mib-tnal In R v Roth-well (1893), cited in Er parte Mums (1907), 72 
J P 6, a rule nisi for a certwrau to quash an indictment because a juror 
Was under age was discharged on the ground that the objection ought to have 
been taken at the time of tne tnal * 

(l) Co Litt 156 a , Boo Abr Junes, E, 1 , R v Edmonds (1821), 4 B & Aid 

471 , 17 v Sheppard (1773), 1 Leach, 101 , 17 v Dotty (1821), 1 Car ft Kir 238 , 
B v (I Doherty (1818), 6 State Tr (nr 8 ) 831 , R. v Smith O'Brien (1848), 7 
State Tr (tr s ) 1, at p 20, D v Mitchel (1848), 6 State Tr (ir. a ) 599, B v. 
Jhtjfy (1849), 7 State Tr (N 8 ) 795 , R v O’CtmiuR (1848-4), 5 State Tr (ar a ) 
69, & v. Burke (1867), lOl^ox, C 0 619, Mulcahp v R (1868), L ESHI. 
306 ^ 

(m) A v tJrponde (1821), 4 B ft Aid 471, at p 474, see J7 v Du? Ac* (1843), 
1 Car ft Kir 235 For the form of a challenge to the array, see B. v. Smith 
O' linen, dupra , 17 V 0 Conmfl, supra 

(♦t) Sew it r Dolby, tupra 

(<>) Cfe I.itt, 158 a. 
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allowed to tits defendant to the number of thirty-five m treason (p) 
and twenty in felony (q) A defendant on a charge of misdemeanour 
has no peremptory challenge 

The Crown has no peremptory challenge in any case, bat may 
challenge as the names are called over, and is not bound to show the 
cause of challenge until the panel is gone through , a defendant on 
a charge of misdemeanour or a defendant on a chaige of felony 
whose peremptory challenges have been exhausted may follow the 
same course (r) 

700 When a juror has been challenged for cause, the court 
appoints tueis to try the challenge (a) 

The causes for challengo are that the juror called is an alien 01 
a minor or not qualified to serve aB a jiuor (b), 01 has some peisonal 
defect which lenders him lucapable of discharging the duty of a 
juryman, 01 that he is not impat tail (r), 01 that lie has sen «d on 
the coronor’s juiy 01 on the grand jury in respect of the same 
matter (d). 

If the cause for challenge is allowed, the juror is ordered to stand 
aside and a fresh juror is called (r). 

701 If several prisoners are indicted together, they may join 
in their challenges and may be tiled together, unless the judge 
thinks fit that they Bhould be tried separately (/) If they sever 
m their challenges, each pnsoner has a separate right of challenging 
peremptorily' and for cause (g) 


(;j) Treason Act, 1695 (7 A 8 Will 3 c 3) t s 2 , but only twenty when the 
treason charged is compassing the King’s death, or any of the hi milar offences 
set out in the Treason Act 1800 (39 A 40 Geo 3, c 93), or the Treason Act, 
1842 (5 & 6 Viet c 51), hr 1,2 

(9) Junes Act, 1825 (b Geo 4, c o0) # s 29 , (fray v, Jt (1844), 11 01 A Fin, 
427, 11 L , I,evin<jcrv R (1870), L K 3 P (' 2H2 

(r) R v Horn? look? (1701), 23 State Tr 1, at 23, per KlttL, CB , R v front 
(1839), 4 State Tr (w 8 ) 86, at 123 , Marucll v li (1857), Doirw A 11 375 , It 
v Blakeman (1850), 3 Car A Kir 97 , ft v McGowan (1858), cited in It v. 
JlfcOarfie (1859), 11 1 C L il 188, at p 2% 

(а) On Litt 158 a 

(б) See title Juries If a person summoned in a peer, that is a good cause of 
challenge on the trial of a couimonoi (2 tlawk P 0 , c. 43, s 11) The fact 
thal a juror is over the age of mrtj is not a good cause of challenge ( Mulcahy 
v R (1868), L B 3 H L 300) 

(c) Reel* a (leach (1840), 9 ( ' A P 409 f R r Kdmovd/i (1821), 4 B A Aid 
471, R v CVdsflbOflJ.Ufctaleli 311,313, H v ( St»atn(1838),2Mood AB 112, 
A v Martin (1848), 6 State Tr (n s ) 926 , R v O'Cmtfy (1798), 26 State Tr 
1191, at 1227 

(d) See It v Snow (1776), 1 Leach, 152, n R ▼ Bulhvan (1858), 8 Ad A 
EL 831 , 25 Edw 3, stat 5, e 3 

(«) If the panel is exhausted, the court may of its own accord order the she? iff 
or other officer to return afresh panel immediately fl Chi tty, Criminal Law, oos t 

(f) R v Ram (1893), 17 Cox, C 0 610 There may be coses win if the 
trial of several prisoners together may be prejudicial to the interests of the 
individual pnsoner , such a joint trial might lead to a conviction in *u< h < miim- 
stanoea that there is a miscarriage of justice, which would justify thf Court of 
Criminal Appeal in reversing the conviction (see R v JhMe (1908\ J ( r App. 
Sep 155). 

(?) See Font 106 , 2 Hale, P C 268 Quaere whether the effect 0 ! this is not 
that the prisoners who sever in these challenges must be tried srj u&tely* But 
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702 An unqualified juror, although he is not challenged by 
either party, may object to serve, and, if the court finds that he 
is not qualified, he vi ill be ordered to stand aside ( h ). 

SlB SECT 3 — Swearing the Jury 

703 When a full jury of twelve men who have not been 
challenged, or in respect of whom there ib no cause for challenge, 
have been called, the next step is to swear them (t) The oath or 
affirmation is administered by any ofiicer of the court deputed for 
that purpose (A.). 

704 The clerk of the couit, if the chaige is one of felony, then 
states the effect of the indictment, or that part of it on which the 
defendant has been arraigned, to the jury, and gives the prisoner 
in chaige to them In misdemeanours, as the defendant is entitled 
to a copy of the indictment, it is not necessary to state its effect, 
and lie is not given m charge to the juiy (f) 

At the assizes, but not at quarter BesBions, a proclamation is made 
at this stage inviting anyone who can inform the court of any 
ciimcs committed by the pusoner at the bar to come forward (m) 

Seci 4 — The Hearing. 

705 As a general lule all jieiBons have a right to be piesent m 
court, piovided there is sufficient accommodation and there is no 
disturbance of the proceedings. It is usual, where cases involving 
indecent details are called on, to direct females and boys to leave 
the couit, but if an adult woman should insist on bemg piesent 
at the hearing of a case, there is piobably no power to prevent 
her being present It is expressly provided by statute (n) that, when 
a peison who in the opinion of the court is under sixteen is called as 
a witness in any pioccedings in lelation to an offence against or 

6«e R \ It Jut (1818), A Cox, C C 68, wlioio Plait, B, said it was an “ill 
pi i< tico to allow the challenges to be seveied ” for the puipose of giving each 
piihoner a sepai ate taiul If two or more persons are jointly indicted, each may 
apply to be tried separately, and such an application should be granted if the 
applicant is likely to be prejudiood by a joint trial (J? v Dibble (1908), 1 
Or App JL 155) 

(A) U v Grey (1682), 9 Stute Tr 127, A v Cook (1606), 13 State Tr 311,313, 
31b A i in or who has been called to serve on a trial for murder, and who states 
that he has conscientious objections to capital punishment, may be ordered to 
stand bj (. Mansell v It (1857), Dears & B 375) 

(t) A juror who objects to be sworn may affirm (Oaths Act, 1888 (51 & 52 
Viet c 46), si t 

(A) It is the practice on a charge of felony to swear each juror separately, 
ana on a charge of misdemeanour to Bwear four at a time In felony the form 
of oath is, “ You shall well and truly try and true deliverance make between 
our sovereign lord the King and the prisoner at the bar, whom you shall have 
in charge and true \ erdtet give according to the evidence, so help vou God n 
(1 Ghltt), Criminal Law, 551 , so e A v Dowlxn (1793), 5 Term Rep dll, 313) 
In misdsKhoanoun the form is, “You shall well and truly try the issue 
joined betwoen pur sovereign lord the Song and the defendant, and true verdict 
give” etc. (Dickinson, Quarter Sessions, 5th ed , 508) 

(l) 1 Ghitty, Criminal Law 1 ; 355 

(m) For the form of thn proclamation, see 1 Chi tty, Criminal Law, 553. 

(«) Children Act, 190b (e Edw 7, c 87), s 114 
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any conduct contrary to decency or morality, the court may ordor 4. 

the exclusion of all persons not being members oi officers of the The 
court or parties, tbexr counsel or solicitors, and the bond fide repie- Hearing, 

sentatives of a newspaper or news agency. No child (» e., anyone 
under fourteen) other than an infant in arms may be present during 
the tnal of any person charged with such an oflence or during any 
preliminary proceedings relating to such offence, and, if he is 
present, he must be ordered to be removed, unless he is the person 
charged with the offence or his presence is lequired as a witness or 
otheiwise for the purpose of justice, and then he can only remain 
so long as his presence is bo required ( o ) 

Except m the cases above referred to, and m cases under the 
Incest Act, 1908(yO, it does not appear that a judge trying a 
criminal case has any power to exclude the public in goneral and 
to hear a case tn camera. 


Sub Sect 1 — Ca*c for the Proteeutxon 


706 Counsel for the prosecution opens tbe case for the prosecu- 
tion to the jury by giving the outline of the evidence and the lead- 
ing features of the case ( 7 ), and then calls his witnesses 
When a witness is called an objection may be taken as to Iub 
competency , he may then be examined as to his competency before 
he is sworn (?) 

If thei e is no such objection, or if it is made and disposed of, each 
witness for the prosecution in turn takes the oath or aflumatiou, 
and is examined m chief, and may be cross-examined by the 
defendant or bis counsel, and, if cross-examined, may he re-examined 
by the counsel for the prosecution 

The rules as to the examination, cross-examination, and re- 
examuiation of witnesses are, with some exceptions, the same in 
ciiminal as in civil tualB (*). 


Cum 

foi the 

pl 08 U.Utl 01 k 


(o) Children Act, 1908 (8 Edw 7, c 67), s 115 Thus h chon does not apply 
to messengers, clerks, and other persons requited to attend at any court for 
purposes connected with their employment 
ip) 8 Edw 7, c 40 Seep 619, jxnt 

\q) See 72 v Gaecoine (183/), 7 C & P 772, 72»v Jackson (16J7), 7 0 A P. 
778, 7? v Bowler (1837), 7 C & P 773 , R v (1831), 5 V & V 160 , 

It v Flartil (1837), 7 0 A P 773 , It V Suuik ms (1831), 4 C A P 548, II v 
Orre/l (1800), 7 C A P 774 , 72 v Dams (1807 J, 7 O &P 785, H v Oouruunirr 

W JC & P 062, 72 v M organ (1852), 6 Cox, C 0 116, 72 v C»nm 
, 8 Cox, C C 509, 72 v Douhng (1848), 7 State Tr (n b) 881, at 090 
72 y Duffy (l$4&), 7 State Tr (x s) 795, at 917 The m owcution is aUu><f 
conducted by counsel at the assizes and Control Criminal Court, and ut most 
eofLrts of quarter sessions , but there are a few courts of quarter sessions where 
solicitors have audience A prosecutor m person is never allow rd to oddi< h* t ho 
jury (R y Brue (1819), 2 B & Aid 606) In 72 \ Gurney (1869). II ( 

C. O 414. Cookbuuk, C J , refused to allow a prosecutor to conduct in poison a 
charge of conspiracy 

(r) This is called examining a witness on the voir dire , if a witn^s who 
is incompetent to give evidence (see p 400, post) is called, the objection i*» f A* n 
on tiie voir dire, but may also, it seems, be taken afterwards (see It \ Voore 
(1892), 61 L J (m o ) 80) As to securing the attendance of witn< h, see p* 
821, ante , and title Evidence. 

(a) See p 377, port, and title Evidence As to the unsworn evident « of children, 
see p 408, post For instances in cnminal cases of the general rules as regards 

U L —IX* (J 
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707. Witnesses may be ordered oat of eourt at the request of 
either party (t). 

708 All the witnesses whose names are on the back of like 
indictment should be called by the prosecution Even if it is not 
proposed to examine a witness whose name is on the back of the 

examination in chief a a to the inadmissibility of leading questions on material 
points in dispute*, see R v Rosewell (1684), 10 State Tr 190, R y Watson (1811), 2 
Stark 110, 128, R v De Berengtr (1814), Starkie on Evidence, 4th ed , 167, a , 
R v Blackburn (1863), 0 Cox, C 0 838 As to cioss-examination and contradic- 
tion of such witness by the party who calls him, if he turns out to be hostile, 
see Criminal Procedure Act, 1805 (28 ft 29 Viet o 16), s 3 , R v Ball (1839), 
8 C At P 745 , R v Chapman (1638), 8 0 & P 558 , R v Oldroyd (1805), 
Russ ft Rv 88 9 if ▼ Little (1883), 15 Cox, 0 C 319 , R y Dibble (1908), 

1 Or App Rep 155 As to a witness refreshing his memory, see R v Mullins 
(1848), 3 Cox, 0 C 520 , R v Williams (1853), 6 Cox,C C 343, Guinea’s Cass 
(1841), lr Ciro Cas 107, R y Langton (1878), 2 Q B D 296, C C R , R. 
v Dexttr (1899), 19 Cox, 0 0 360, R v fobmson (1897), 61 J P 520 R v 
Harvey (1869), 11 Cox, 0 0 546, at p 547 As to expert witnesses with 
regai d to handwriting, see R v Williams (1838), 8 0 ft P 434 , R y Stiver - 
lock , [1894] 2 Q B 766, OCR, Criminal Procedure Act, I860 (28 & 29 Viet. 
0 18), s 8 As to expert witnesses with regard to insanity and other medical 
questions, see R v Wttghi (1821), Russ & Ry 456, R v Scar le (1831), 1 
Mood A R 75, McNaghten's Cast (1843), 10 Cl & Pm 200, HL , at pp 203, 
211, R v Frunces (1649), 4 Cox, 0 C 57 As to cross-examination, see R v 
Hardy (1794), 24 State Tr IVI, at 6 «j9, 755 , It v Wuhan (1817), 2 Stark 
116, at p 13t> , R V Beinaid (1858), 1 F &F 210,249, it v Rnnsdtn (1827), 

2 0 & P 603, II y Duneombe (18 J8), 8 C ft V 369, R \ Watton (1834), 6 
0 ft P 653 As to 01 oss~ examination with legud to depositions and other 
pievioua statements, see Cnmm&l Procedmo Act, 1865 (28 & 29 Viet c 18), 
ss, 4. 5, R y Riley (1806), 4 F &F 964, and see p 385, poet As to cross- 
examination with regurd to piovious convictions, see p 384, post, and as to 
lObtnotions on the cross-examination of a defendant who gives evidence, seo 
p 404, 1 post As to re-examination, Bee Queen Caroline's Case (1820), 2 Brod 
ft Bing 284, at p 294, R V Beetfei/ (1830), 4 O ft P 220, R v Chambers 
(1848), 3 Cox, C C 92 As to the mdgo recalling and asking a question of 
u witness for the prosecution after the dose of the case for the prosecution, 
soo R v Remnant (1607), Russ & Ry 136, and as to the defendant cross- 
examining a witness so retailed, sea R y Watson (1834), 6 C & P 633 As 
to a judge calling a witness not called by either party (as m Couhon y Dts- 
boiough, [1894] 2 Q B 316, C A ), see R v Cltbum (1898), 62 J P 232 , and 
as to the cioes- examination of such a witness, see 2?, v Cltbum, supra 

(t) It is in the discretion of the court whether the order should be made (R 
V Vaughan (16%), Holt (k b ), 689, R v Cook (1696), 13 State Tr 311,348, 
It v (loader* (llil), 17 State Tr 1003, at 1015, Selfs y Tsaatson (1638), 1 
F ft F 194), The application maybe mode utanv time (Southey v Nash (1837), 
7 0 ft P 632, R y Murphy (1837), 8 0 ft P 297, at p 307} The prosecutor 
was included 111 the order in R v Newman (1852), 3 Car ft Bji 252, at p 260, 
as was proposed to examine him as a witness, sed quart The defendant on 
a charge of felony must remain m court throughout the trial, unless he is 
removed for disorderly conduct (see if, v Berry (1897), Eoscoe, Criminal 
Evidence, I3th ed , 165, 166, R y Brown (1906), 41 L J 612, Stephen, Digest of 
Criminal Procedure, 194) A solicitor for either party is entitled to remain in 
oodrt, although it is proposed to examine him (Pomeroy v. Baddehw (1826), 

a , ft M 430) Expert fitnesses are generally excluded from the order If a 
ness disobeys the order and remains in court, ne may be punished for contempt, 
but his 'evidence, though open to observation, is not thereby made inadmissible 
(Chandltr v. Home (1812)2 Mood ft R 423 , Cobbett v Hudson (1852), 1 EL ft R 
11, 14 , Cooky Nethefcote (1835), 6 0 ft P 741, Thomas y . David (1836), 7 
C ft P, 350, R y Cvileg ft 829), Mood ft M 329) At the Central Criminal 
Court it is the regular practice for witnesses to be kept out of court until they 
are stemmed 
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indictment, counsel lor the prosecution should, unless there are 
exceptional reasons to the contrary, {dace him in the witness-box 
so that the defendant may have an opportunity of cross-examining 
him («). 

709 The prosecution may call witnesses who were not examined 
before the committing justices and whose nameB are not on the 
bach of the indictment Notice of intention to call such witnesses 
should be given to the defendant, and copies of their proofs should 
be supplied to the defendant and to the court (vl Ilut, except in 
charges of tieason, to which special rules apply («<), the failme to 
give such notice and copies of proofs does not render the additional 
evidence inadmissible (x). 

710 If the deposition of a witness has been taken on the pre- 
liminary inquiry before the committing justices (y), and the witnehs 
is at the time of the trial dead or so ill as not to be able to tra\el, 
or is kept out of the way by the procurement of the defendant (*), 
upon proof that the deposition was taken m the presence of the 
defendant and that he or his counsel or solicitor had opportunity 
to crosB-examine the witness, and that the witness is dead or bo ill 
as not to be ablo to travel, or is kept out of the way bv the 
procurement of the defendant, the deposition, if it purports to be 


(«) R ▼ Simmon/fa (1823), 1 0 & P 84 , R v liiezlty (1830), 4 0 & V 220, 
R v, Bull (1630), 9 C 41' 22, R ▼ Vincent (1839), 9 O AP fll.atp 106, R V 
Bodle (1833), 6 G & P 180, R v IJoldtn (1836), SOAP 606, R v Wmdhcad 
(1847), 2 Car A Kir 620, R v Ednardt (1848), 3 Cox, O C 82 , R v. 
Thompson (1876), 1 3 Oox, O C 181 If the counsel for the prosecution puts a 
witness in the box to enable the defendant to cross-examine him, and the de 
fondant does cross-examine him, then counsel for the prosecution can re examine 
the witness, but only on the points touched by the cross-examination 
(R v Hairts (1630), 7 O & P 681, R v Bee&cy. supra) The defen- 
dant is entitlod to inspect the indictment to see what witnesses’ noinf* are 
on the back of it (R v Connor (1646), 1 Oox, 0 O 23d, t v Lacey (1846), 3 
Cox, C 0 617) ; but the court has no power to oblige a prosecutor to give to the 
defendant the names and addresses of the witnesses on the back of the indict 
ment ( R y Gordon (1812), 12 L J (m o ) 84) 

(v) II y Ward (1846), 2 Oar & Kir 769* As to soounng attendance of 
witnesses, see p 321, ante See also title Evidence, and R v Baines , [1909] 
1 K B 258 

(w) Treason Act, 1708 (7 Ann e 21), s 14 , and R y Frost (1839), 4 State Tr. 
(ic s ) 86 

(*) R y Qreendade (1870), 11 Cox, O O 412, disapproving of U Y Btiqmam 
(1867), 10 Oax, O C 562, which is inaccurately reported See R* Y Connor 
(1846), 1 Oox, 0 O 283, which was decided before the Indictable Offences A< t, 
18£8 (11 & 12 Viet c 42), when the defendant had no right to conies of the 
depositions. The failure to give notice and copies is a matter for observation, 
and might be a ground for postponing the trial (R v. Flannagan (1884), 15 Cox, 
O. a 403) 

M Under the Indictable Offences Act, 1848 (11 A 12 Viet c 42), s. 17 

{*) The Indictable Offences Act, 1848 (11 & 12 Viet o 42), • 17, which now 
governs the admissibility in evidence of depositions token under that Act, < on- 
taw* no provision for the deposition being read, it a witness is kept out of the 
tray by the procurement of the defendant ; but if a witness zs so kept out of the 
way, that is a ground for the deposition being need against the defendant who 
procures the aboenoe of the witness, but not against any other co-defendant 
who is no party to the procuring (B v ficaift (1861), 17 Q. B 238 , sm R, v. 
Avstm (1866), 7 Oax, O 0.66,0 0,B) 
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Criminal Law and Procedure. 

signed by the justices by or before whom it purports to have been 
taken, may be read w evidence without further proof (a). 

The deposition must have been taken at an inquiry into the 
same transaction as that which forms the Bubject-matter of the 
trial, but the charge need not be the same ( b ) 

711 The depositions of witnesses taken before a coroner’s jury 
may be used in the cross examination of the witnesses who made 
them, but cannot be used as direct evidence except to contradict 
the evidence of such witnesses, when such contradiction is 
permissible (c) 

712 The statement taken by a justice (d) of a person dangeiously 
ill may be used m evidence either for or against a defendant on his 
tnal without further proof, if it purports to be signed by the justice 
by ol before whom it purports to be taken and if the court is 
satisfied by evidence that the witness who made the statement is 
dead, or that thore is no reasonable probability that he will be 
over able to travel or to give evidence, and that reasonable notice 
m writing of the intention to take the statement was served upon 
the person against whom it is proposed to be read m evidence, and 
that such person or his counsel or solicitor had or might have had, 
if ho had choson to be present, full opportunity of cross-examining 
the person who made the statement (e) 

(a) Indictable OfToncos Ait, 1848 (11 & 12Vitt c 42), b 17 Ab to the 

moaning of “so ill as not to be able to travel," see if v Riley (18 >1), 3 Car & 
Kn 116, R v Wicker (18 r >4), 18Jur 232, R v Cockbum (1857), Dears dB 
203, 7; v Day (1832), 6 Cox, 0 C 55 , R v Wilson (1861), 8 Co*, C C 453, 
if v h tephenson (5862), Le ft Cu 1(53, R v Ulmer (1850), 4 Cox, C C 442 
R v J'arrell (1874), L JL 2 0 0 It 116 , R v Thompson (1876), 13 Cox, U C 
181 , R v Ci oucher (1802) 3 F ft F 285 , R v Wellmgs (1878), 3 Q B D 
426, 0 0 11 R v Qooditllow (1879), 14 Cox, C C 326, R v Harney (1830), 4 
Cox 0 0 441, R v Marat Ua (1900), 17 T L li. 164 The question whether the 
t\nlonoG is sufficient to prove the conditions piocedent to the admission of the 
depositions is one for the determination of the presiding judge (if v Stephenson 
(5S62\ Le & Oft 165) The evidence of a doctor to prove illness is not 
indispensable (if v Riley, sujtra , R v WeUuiqa supra), but is desirable (see R 
v supra , if v Butcher (1900), 64 J P 808) 

(b) if v Beeston (1854), Dean O 0 403 , if v Williams (1871), 12 Cox, 
C C 101 

(c) See p 385, post The practice formerly was to admit such depositions as 
direct evidence, if they were taken in the presonoe of the defendant , see if v 
Ru/q (1806), 4 F &*F 1085, Taylor on Evidence, 10th ed , 1,372 The 
coi oner's depositions must be signed by the coroner and also by the witness 
(Coroners Act, 1887 (50 ft 51 Yict c 71), s. 4 (2) ). In if v Butcher (1900), 64 
J V 808, Darling, J , is reported to have said that coroners' depositions now 
stand on the same footing as depositions taken before justices, and that the pro- 
visions of the Indictable Offences Act, 1848 (11 ft 12 Viot o. 42), s 17, apply to 
them But those provisions, being expressly confined to coses of depomtions 
before justices, cannot, it seems, apply to depositions taken before a coroner 

(d) Under the Criminal Law Amendment Act, 1867 (80 ft 31 Viot. c. 35), 
S. 6 (see p 327, ante) 

(§) Jhui See JL v Peacock (1870), 12 Cox, O C 21 , R v Quigley (1868), 18 
L.T. 211 , if v Shurmer (1886), 17 Cl B B 323, 0 C B , A v Curtis (1804), 
21 T Ja B 87 , if v* Rees, Times 20th December* 1888 p 10 A statement of 
a dying person taken at a hospital in compliance with the requirements of the 
Indictable Offences Act, 1846 (11 ft 12 Viet o 42), s 17* may be admitted 
in evidence, although it is not admissible under the Criminal Law Amend- 
ment' Act, 1867 (39 ft 31 Yict c 35), a 6 , see R v. Katz (1900), 64 J P 807. 
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713. The deposition of a child taken under statutory autho- 
rity (/) ib admissible in evidence for or against a person accused of 
certain offences with regard to ohildren (p), if the court is satisfied 
by the evidence of a registered medical piactitioner thgfc the 
attendance before the court of any child m respoct of whom the 
offence is alleged to have been committed would mi oho serious 
danger to its life or health ; such evidence is admissible without 
further proof, if it purpoi ts to be signed by the justice by or before 
whom it purports to be taken, and if it is proved that leasonuble 
notice of the intention to take the deposition was served upon the 
person against whom it is proposed to use it as evidence and that 
that person or his counsel or solicitor had or might have had, if he 
had chosen to be present, an opportunity of cross-examining the 
child ( h ). 

714 When the counsel for the piosecution has called all his 
witnesses and the defendant or his counsel has had an opportunity 
of cross-examining them, counsel for the prosecution generally puts 
in the statement of the defendant made before the justices and closes 
his case 

Sttb-Slct 2 — The Defence 

715 The defendant or his counsel may thereupon snlimit that Subrntaafoa 
there is no case to go to the jury or that thore is a vauance that otBOCIWB > 
cannot be amended between the indictment and the evidence 

716 If there is no such submission, or if it is made and decided t >< fandnut 
against the defendant (i), it is for the defendant at this stage, ’ 

if he wishes to give evidenco but calls no othpi witnessos, to give w 
his evidence If the defendant goes into the witness-box, he is 
liable to be cross-examined (h) on boliulf of the prosecution, and 
also by or on behalf of any co-defendant with whom he is being 
tiled and to whom his evidence is hostile (/) he may then be 
re-exammed by counsel or by himself 
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(/) Children Act, 1908 (8 Ed w 7,c 67) (seep 328, ante) , Indictable Offences 
Act, 1848 (11 A 12 Viet c 42), s 17 

(</) uffomc* of cruelty within the meaning of the Children Ait, 1908 
(8 Edw 7, c 67), or anj of the offences mentiontd m the First Schedule to that 
Act (see these sot out p 408, poet) 

(h) Children Act, 1908 (8 Edw 7, c 67), a 20 As to other instances of 
depositions in criminal trials, see note (6), p 387, •poet 

(t) The judge ina> of his own initiative stop the case if he thinks there is no 
evidence to go to the jury but ho need not do so (A v George (1908), 25 
T L E 66, 0 0 A ) If there is such a submission and thore is no case to go 
to the jury, it is the dutv of the judge to direct a verdict of not guilty (A v 
Lmch (1909), 2 Cr App Hep 72) 

(k) Criminal Evidence Act, 1808 (61 A 62 Viet o 36), s 2 As to the limit of 
such a cross-examination see p 404, jto$t As to a prisoner reading a state- 
ment in the witness-box, or having a statement read for him by someone rN's 
see if v Elliott (1909), 2 Cr App Hep 171 A prisoner should be distinctly 
told that he has a right to give evidence on his own behalf {R v Warren ( J90 ‘\ h 
25TLB 633) 

(l) & v Hadwen , J1902] 1 K B 882, O 0 R If a co-defendant agiinst 
whom the defendant nas not given evidence, puts questions to the defendant on 
the co*defeQdant*s own behalf, the defendant oecomes a witness for the defence 
of the co-defendant who so examinee him (R v* BurdiU (1865), 6 Cox, O CL 
458,460, O.O. B.) 
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717 At the (dose of the defendant’s evidence, if the defendant 
is the only witness for the defence, or if he does not give evidence, 
at the close of the evidence for the prosecution, counsel tot the 
prosecution may, but only when the defendant is represented by 
counsel, sura up the case for the prosecution, and in so doing may 
comment on the evidence of the defendant, if he has given evidence, 
but if he has not given evidence, may not make any comment on the 
defendant’s failing to give evidence (rn) 

718. After this the defendant or his counsel may address the 
juiy, and if he calls no other witnesses or has not put in any 
evidence, he has the last word, unless the Attorney-General or 
Solicitm-Geuonil is conducting the prosecution , the defendant, 
if he has not given evidence on oath, may make a statement 
not on oath (n) 

If there aie more defendants than one, they address the jury and 
cross-examine witnesses in the order m which their names appeal 
on the indictment, or in any order which the judge may think 
fit (a) 

If a defendant intends to call witnesses other than hmiBelf, 
the defendant or his counsel must call such witnesses (p) after 
opomng his case, and these witnesses may he cross-examined by 
counsol for the prosecution (a) 

If thoro are more co-defendants than oue being tried together, 
and one co-defendant calls evidence which is hostile to another 
defendant, the co-defendant may cross-examine such a witness (6) 

719 Aftei the witnesses for the defence have given their testimony, 
the evidence is closed, and the court will not allow fresh evidence 
to he given, but if any mattei arises unexpectedly in the evidence 
called by the defence, such a matter may be answered by rebutting 
evidence on behalf of the prosecution (c) 


(m) ruminal Pioceduie Act, 1865 (28 & 29 Viot c 18), s 2, B v Gardner, 
[1899] 1 Q R 160, OCR, Criminal Evidence Act, 1898 (61 &62 Viet c 36), 
s 1 (b) , see 72 v Derm* (18b5), 4 F & F 842 , R v Wtbh (18i>5), 4 F & F 
862 ; R v Badland (1865), 4 F & F 496 , R v Vuddick (1866), 4 F A F 
497 . 72 v HoUheder (1866), 10 Cox, C 0 226 But if by reserving lus defence 
bo loro the justices the prosecution have been prevented from investigating the 
cose set up bv the defendant at the trial, comment may be made on that 
circumstance (7? v McNair (1909), 26 T L R. 228, CCA) 

(ft) Seep 402, port 

(f>) See B v Buiber (1644), 1 Car & Kir 434, atp 438, 72 v Balfour , Times, 
WtH October, 1895, p 4 

i (p) Criminal Procedure Act, 1866(28 & 29 Yict c 18), s 2 In J2 v Ntchokon 
1909), 2 Or App Hep 195, a conviction was quashed by the Court of Criminal 
appeal, because witnesses for the defence who had attended at the trial were 
told that they were not wanted and went away without giving evidence 
(«} It is not usual for counsel for the prosecution to cross-examine witnesses 
to character, except when there is a previous conviction against the defendant 
whef calls such witness “ 

(b) R* r Hoods (1855), 6 Cox, 0 0 224 , B r BurdiU (1855), 6 Cox, 0 C 
458, 0*0. S. 

(c) j# v £fa*nwO$5i>hlF *F 666, B r Frost (1839), 4 State Tr for s)80, 
at p 686] JR ▼. W w hrfen fffiSl), 14 Cox, 0. 0 595 If evidence of good 
character i» called on behalf of the defendant, the prosecution may give evidence 
of fttad character (7» v JU nton (I860), Le & Ca 020) , but see 72. v Burt (1801), 
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720. Alter (he dose of the evidence for the defense, or if any swn 4 . 
rebutting evidence is allowed to the prosecution, after the dose of Tbs 
such rebutting evidence, the defendant or his counsel may sum up Bearing 
his evidence ( a ), and the counsel for the pioseoutiou has the right “ — • 

of reply (e) >p 25Sa 

Sub-Sect 3 — Judge 9 # Summing up, 

721 After the close of the reply of the counsel for tho prosecu- 

tion the presiding judge sums up the whole case and the evidence iUmmtssgup 
to the jury, gives his direction on the matters m issue and on the 
points of law applicable to these matters (/), and may give his 
opinion on such matters Although the counsel for tho piosuciition 
may not comment on the failure of the defendant to give evidence, 
the judge, if he thinks right, may do so (g). 

Sub-Seht. 4 — View by Jury 

722 The jury in a criminal tnal may have a view of the lanm Wew by jury 

tn quo , if it is within the same county as that in which the trial 

takes place and if the court think that a viow would be of service 
to them (/<), 

Sub-Sect 3 — Adjournment 

723 The court may adjourn the hoaung of a criminal case Adjournment 

from day to day or for pait of a day (i) of he,ll,n ® 

During such adjournments, in all cases except those of treason, rj when 
treason felony, and murder, the judge may allow the jury to tV* , oparata. 
separate at any time before they begin to oonsidor thoir verdict (;) * ^ 


6 Cox, C C 284 It is not usual to give such evidence, exo< pt in the cate of a 
previous conviction against the defendant (H v Hugh* (181 1), 1 Cox, C 0 14), 
(d) Criminal Procedure Act, 1865 (28 tL 20 Viet c 18) a 2 
(f) It is not usual for counsel to exorcise this light it on tho only witness * h 
called no witnesses to character If there are several dot, ndants and witmwjes 
are called by only one oi some of them, thore is no right oi icply except against 
the defendants who call evidence (R v. Ha ye* (18J8J, 2 Mood & It J 53, v, 

TrevrlU (1882), 13 CJox, C C 289, R v Ka in (1887), 13 Cox, 0 0 188) 

( f ) See Lioel Act, 1702 (72 Qeo 3, c GO), a 2 Stie It v AfdvilL (100°), 

2 Cr App Hep 173, R v Htoddart (1909), 23 TUB 612, C 0 A , and p 4J4, 
poet, as to misdirections 

( v ) Kops v R , [1894] A C 660, P C , R v Rhode*, [18W9] 1 Q 11 77, 
C 0 B. , if a prisoner reserves Ins defence before tho committing magistrate 
and bo prevents the defence set up at the tiial being investigated the prosec ution 
may comment on such conduct (R v McNair (1908), 25 T L B 228,0 0 A) 
(h) Anon (1815), 2 Chit 422 , R v Whatley (1847), 2 Oar & Kir 376, R v 
Martin (1872), L B. 1 0 0 B 378 Such a view may be had ovon after tho 

judge's summing up ( R v Martin , supra) If a view is dosired iu another 

county, the indictment must be removed by ueitwrari («n 1 iown Office Buies, 
1906, r 13, 11 v Qydt (1908), 72 J P 504) 

{*) R v Cadre (1874), L E. 9 Q. B* 350, at p 366, R. v Hardy (1791', 24 
State Tr 199, 418 , by a fiction of law all the days during which one a*<hi/' or 
semens lasts are treated os one day, but see Whitaker v IVtshey (1852,, b < ox, 
C O 109 As to adjournment for part of a day for the production oi i v id cnee 
or other good cause, see R v Wcnborn (1842), 6 Jnr 267 , R v, Foster (1848), 

3 Car 4 Sir 201 , R r Fernandez (1861), 2 F, & F 862, n , It v lenput 

(1858), 1 F. A F 381 , J? v Farr (1862), 2 F ft F, 861 , R. y Rubwn (1804), 4 

F ft F 360; but aee now J on<*« Detention Act, 1397 (60 Viot c lb/ 

0) Jonaa Detention Aot, 1897 (60 \ict e. 18), a, 1 Iu ca*»* where the 
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SOT-SECT 6 — Discharge of Jury %n the Conroe of a Trtal. 

724 The judge has power, whenever he deems proper, to discharge 
a jury in the course of the trial, and to swear a fresh jury and 
b(gin the ttuil of the case again He is the sole judge of the 
propriety of such a couise (k) 

If a juror is incapacitated, the jury may he discharged and a 
fresh jury called, who may be the remainder of the former juiy with 
another added to tlieir number, but the defendant should be given 
his challenges afresh ( l ), and all the jurors should be resworn ; the 
witnesses should be resworn and their oral evidence taken again (m). 


Sub Sect 7 — Verdict 

Verdict 725 At tbe close of the judged summing-up the clerk of the 

court directs the juiy to considei their verdict They then confer 
together, and if thoy appear to have made up their mmdB, the clerk 
of the court asks them whether they are agreed on their verdict 


judge has no power to allow the jury to separate, if the jury do separate in 
the course of the proceedings, the lesult is to make the tual bad, and the proper 
oouise is to discharge the jury and swear a fresh one and begin again (R v 
Ward (1807), 10 Cox, C 0 573) 

[k) This toursewas pui sued m R v Stevenson (1791) 2 Loach, 546 , R v 
tftreek (1820), 2 0 & V 41 3 (prisoner ill) It v brulbert (1704), 2 Leach, 620, 
R v Rdmnde (1812) Runs Ac Ry 224 (juror ill) , R v Kmloch (1716), Fust 10 
(where at tlio iequi*st of the defendant a jury was discharged m oidoi that the 
defendant might withdraw a plea of not guilty and plead to the jurisdiction , 
guerre, win thoi such a course would now m followed , see p 355, ante) , It v 
Stokes (1833), 0 C & P 151 (the tnal was postponed at the request of the 
doioudant owing to the absence of one of his witnesses) R v Phillips (1668), 
1 1 Cox, 0 C 112 (wheio a juior who had not been summoned was sworn , and 
boo R v MeUalfei 1848), 3 Cox, C C 2*20) R v Monae (1802), Roscoe, Criminal 
livid once, 11th ea , 189 (juror unlawfully separating lmnself from the jury 
and mingling with the public) It seems that it might be a good reason for 
disc htugmg the jury, if undue practice hud been used to keep witnesses out 
of the war, or to influence them in giving or withholding their evidence or 
wlmre witnesses aie pio vented from giving evidence by Buddon accidents (see 
Jt \ ChaiLsuorth (1801), 1 B iS 460, per Cookburn, CJ,atp 504) But 
it is not a good giound for discharging a jury ineielv that evidence for the Crown 
is not foithcoming oi that a mateiial witness for the Crown lefuses to give evi- 
ikue(A’ v / «//'**( 1909), 78 L J (K b)722 C 0 A , R r Charlesworth, supra ) , 
oi that the pimouei has a relation on the jury (iJ v Wardle (1842 j, Car 4b M 
0 17) It is not a sufficient giound for discharging a jury that a material adult 
w itneNS is not suthc lontlj acquainted with the nature and obligation of an oath 
Whoie m rih h a case a judge discharged a jury that the witness might have on 
opportunity of being instructed, the judge considoiod that the discharge was 
impioper ( R v JVade (1825), 1 Mood C 0 86) As to the discharge of a jury 
who cannot agree on their verdict, see ftinwr v R (1866\ L R 1 Q. B 289, 
tfnd , 390 Ex Ch , and t> 374, post The discharging of a jury is in the disdh* 
tien of tlio judge and his exercise of the discretion is not subject to review 
(R v knots, supra) As to irregularity in the proceedings not discovered till 
after verdict, see R v Murjdiy (1869), L R 2 P C 535 

(t) R v Eduards , supra , R v Beers (1842), 2 Mood 4b B. 472. 

(m) Iu It v Bertrand (1867), LklP C 520, the Pnw Council expressed 
an opinion that in a case of felony, when a jurj who could not agree on their 
verdiot had been discharged and a fresh jury sworn, it was irregular for the 
judge, even v ith the consent of the defendant, to read over from his notea the 
evidence given lie foie the previous jury , this was the course followed in R v 
Deere (1813), 2 Mood & R 472, and m R v Munson (1903), 67 J P. Jo 267, 
hut *$e R v Laurence ^1909), 25 T.L R 574 (felony), and u> & v. Foster 
(1836), 7 C. 4k P. 495 (misdemeanour). 



Part V.— Trial of Indictments. 


m 


If the foreman says “Yes," the elerk of the court asks them Bbct. 4. 

whether they hnd the defendant guilty or not guilty, and thev The 

deliver their vcidict through the mouth of their foieman (n), and Hearing, 
the verdict is recorded (o) *““* 

The verdict may be either a general verdict of guilty or not Di&eraat 
guilty on the whole charge, or a verdict of guilty ou ono i"" 01 SSL? 
the charge and not guilty on another part, or a special verdict u 
which finds the facts of the case and reserves tho legal inference 
to be diawn from them for the judgment of the court 
If several defendants are tried together, the juiy may find one or 
more guilty and others not guilty ( p) 


726 A jury cannot at common law convict a defendant of an 
offence of an entnely different diameter from that named m the 
indictment ( q ), e q , if the chaige is one of felony, they cannot at 
common law find the defendant guilty of a misdemeanour, and 
if the charge is a misdemeanour, they cannot find a verdict of 
guilty of a felony 

They may, however, at common law, convict of a cognate offence 
of the same character but of a less aggravated nature, if the woidB 
of the indictment are wide enough to cover such an offence (r) 


Oonvtotfor ol 
defendant 
of an offence 
different from 
that charged 
in the 
Indictment. 


(n) See R v Wooller (1817), 2 Stark 111 In general the BR»ont of nil the 
jury to the verdict pronounced by the foreman in their presence and hearing 
-will be conclusively inferred f ah ter t when it is uncertain whether they all 
hoard the verdict (i btd ) If a verdict is pronounced and one of the inry is mu 
drunk or otherwise incapable that he cannot or does not assent, a conviction m 
such a case would, it seems, be bad (see Ex parte Afnma (1907), 72 J P 3) 

(o) See 1 Ohitty, Criminal Law, 036, for the form of ontry In a mis- 
demeanour by consent of the defendant, the verdict may be pronounced out of 
court, e q , at the judge’s houso (R v Wood/ail (1770), 20 State Tr 895, 903) 
As to amending a veidict after entry, see R v Virrtcr (1S40), 12 Ad & K1 317 

(p) See as to joint receivers, Larceny Act, 1861 (2» \ 25 Vicfc c 96), s 94 
On an indictment for a not against three or more, if ho jury acquit all but 
two and find two guilty, the verdict amounts to an acquittal of the two, unless 
the indictment charges them with having mode a not with other persons not 
being tried (2 Hawk P C, o 47, s 8, R v Beach (1909), 2 Cr App 1 top 189) 
The result is similar in a case of conspiracy, if the jury acquit ail tho defen- 
dants but one (R v Thompson (18511, 16 Q B 832, R v Afanntnq (1883), 12 
Q. B J) 241 , R v Plummer , [1902] 2KB 339, 0 0 It). Where a charge is 
against several defendants for conspiring together to do several illegal acts, a 
finding by the jury that one of them is guilty of conspiring with some of tho 
defendants to do one of the acts and guilty or conspiring with other defendant 
to do another of the acts is bad as amounting to & finding that the defendant 
is guilty of two conspiracies, whereas the chaige is only of one {(/Connell v 
R (1844), 11 01 & Fin 165, H L ). Where a charge was against eight 
defendants for conspiring to effect certain objects, and the jury found Dime of 
the defendants guilty generally and four of them guilty of conspiring to oil* < t 
some of the objects aud not guilty of conspiring to effeot the other objntn, 
the verdict was held to be bad and rwugnant {O'Conmll v R , supra) 

(q) R v Thomas (1876), L R 2 O 0 B 141 ; It v. Woodhatt (1872\ 12 
Cox, O C 240, R. v CatheraU (1675), 13 Cox, O 0 109 

(r) R v Hothngherry (1825), 4 B A O 329 , B V Huni (1811}, 2 Camp CM 
On an indictment for murder a defendant may at common law lie tonvi* fed of 
manslaughter ( Mackdlley'e Case (1611), 9 Go Bep 65 a, 67 b) On n r barge of 
burglary and stealing or of robbery, the jury may find a verdict of larceny (2 
Hale, r. 0. 302) On* a charge of burglary with intent to steal tl»** jury may 
find a verdict of housebreaking or of stealing in a dwelling-houso or of simple 
larceny [R y Compton (1828), 3 0 & P 418, R v. BvlWh (1827) 1 Mood C a 
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f. 4 Id cases provided for by statute a jury may find a defendant 
The guilty of an offence different m nature from that charged m the 
B earin g indictment (a) 

324, n) On a charge of housebreaking a verdict of simple larceny may be 
found (R v Bi ovkes (1842), Oar & M. 643 , and see JR v Heaney (1820), Ruse 
& By 416) On a charge of assaulting, beating, wounding and occasioning 
actual bodily harm the jury may find a verdict of a common assault (R ▼ 
Oliver (I860), Bell, 0 0 287 t R v Yeadtm (1861), Le A Oa 81 , and see R v, 
Taylor (1869), L B 1 C C E 194, and R v Day (1870), 11 Cox, 0 0 505, 
0 0 B ) , but on a charge of feloniously wounding the jury cannot find a 
verdic t of a common assault On a charge of assaulting and having unlawful 
oarnal knowledge of a girl the jury may find a veidict of common assault (R 
v Guthrie (1870), LB 1 0. 0 B. 241) 'On a chargo of an indecent assault the 
jury may find a verdict of a common assault (R v Bostock (1893), 17 Cox, 
0 C 700) On a chargo of publishing a defamatory libel “knowing it to be 
false” tho jurj may find a verdict or merely publishing a defamatory bbel 
(Boaler v R (1888), 21 Q. B D 284) On a charge of perjury the jun may 
find a vordict of guilty of the common law misdemeanour of taking a false oath 
(if v Ilodylcm (1869), L B 1 0 C B 212) If two persons are jointly indicted 
for a joint offence and the jury find them guilty of separate offences, judgment 
cannot be given against both, but on a pardon or nolle prosequi being entered 
against one, judgment may bo given against the other (A v Hempstead (1818), 
Ilu*8 & By 344) Tho jury may acquit one and find the other guilty (/l v 
Gray (1851), 2 Den 86 , if v Rendle (1909), 2 Cr App Eep 33) But on an 
indictment for buiglaiy and larceny against two, one may bo found guilty of 
the burglary and larceny and the other of the larceny onl> (R v Buttrrworth 
(1823), Buss & lly 620) 

(«) On an indictment for embezzlement or fraudulent application or disposi- 
tion of pioporty, the defendant may be found guilty of simple larceny, or larceny 
as a dork or servant or person employed m the public sei yioe or police, afid on 
an indictment for simple laioeny the defoudant may be found giiilty of embezzle 
ment or fraudulent application or disposition of propeity (Larceny Act, 1861 
(24 A 25 Vut o 9b), s. 72) A defendant on an indictment for false pretences 
may be found guilty, even though it appears that the offence amounted to 
larceny (ihul , 8 88) , but there is no provision enabling a defendant indicted of 
larceny to bo found guilty, if the offence amounts to false pretences If & 
person is indicted for robbery, he may be found guilty of an assault with intent 
to rob (tbtd , a 41) If on the tiial of any person for a misdemeanour it 
appeals that the offence amounts to a folony, the defendant is not entitled 
on that ground to be acquitted of the misdemeanour, but the defendant 
cannot afterwards l>e prosecuted for the felony on the same facts, unless the 
court discharges tho jury and directs the defendant to be indicted for the felony 
(Criminal Piooedure Act, 1851 (14 A 15 Viet o 100), s 12) Oh an indictment 
for murder the defendant may be found guilty of concealment of the birth of 
the child alleged to be murdered (Offences against the Person Act, 1861 (24 A 
2 o Viet c. 100), e. 60) On an indictmofit for any felony except murder or 
manslaughter, if the defendant is changed with cutting, stabbing, or wounding 
any person, tho jury may acquit the defendant of the felony and find him guilty 
of unlawfully cutting, stabbing or wounding (Prevention of Offenoea Act, 1851 
(14 A 15 Viet o 19), s 5) On an indictment for feloniously shooting wSh 
intent to do grievous bodil> harm the defendant cannot under the Prevention 
of Offences Act# 1801 (14 & 16 Vick c. 19), s 6, be found guilty of Unlawful 
wounding (R v Milter (1879), 14 Cox, 0 C. 856). On an indictment for 
manslaughter of a person under sixteen, the jury may find the defendant guilty 
of an offeme of cruelty under the Children Act, 1908 (8 Edw, 7, o. 87), a 12 (4}< 
On an indictment for the felony of administering poison or other destructive or 
noxtoWp thing bo as thereby to endanger the life of such person or to inflict upon 
him any grievous bodily barm, a defendant may be found guilty of the mis* 
demeanour of administering ate, poison etc* to a person with intent to injure, 
aggrieve, or annoy such person (Offences against the Person Act, 1861 (24 4b 25 
Viot tkf 100), a 2 a , and see ss £3, 2 4)> If a person la indirW of the felony Of 
the not^us demolition of buildings under s 11 of the Malicious Damage Act, 
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737. Where a special verdict (#) is returned, it is lor the court 
to draw such inference and to direct a verdict of guilty or not 
guilty to be entered (a) 

The jury may also find a special verdict to the effect that the 
defendant a as guilty of the act or omiBsion chaiged against 
him, but was insane at the time when he did the act 01 male the 
omission (b). 

728 A judge is not bound to receive at once the first verdict 
which the jury bring m, he may direct them to leconsidor it(c) 
If their verdict is meaningless or inconsistent, he may lefuse to 
accept it If, however, they insist on a geneial verdict of guilty or 
not guilty, tho judge must accept it (d) 

729 If a verdict is entered which is not in accordance with tho 
intention of the jury, the mistake may be coriected and a veidict 


1861 (21 & 25 Viet o 07), he may be found guilty of the misdemeanour of 
notoual} injuring such buildings (Malicious Damage Act, 1 8b 1 (21 & 26 Vusfc 
o 97), a 12) 11 a person is rnduted for rape or for the unlawful carnal know- 

ledge of a girl under the age of thirteen under b, 4 of the Criminal l*uw 
Amendment Act, 1885 (48 & 49 Viet a 69), he may be found guilty of an offunee 
under ss 3, 4, or 6 of that Aot or of an indeoeut assault (t bid , s 9) On an 
indictment for a corrupt practice at an election a defendant ma> be found guilt \ 
of an illegal practice (Conupt and Illegal Pi notices Prevention A't, 1863 (46 & 
47 Viet c 51), s 52) If a person is indicted for any felony or misdemeanour, 
he may be found guilty of an attempt to commit the felony or imsdomeaitour 
charged (Criminal Procedure Ac t, 1851 (14 As 15 Viot r 100), s 9, see R v 
Brown (1889), 24 Q. B D 357, 0 0 H , Ii v Amy (1892), 61 L J (no)llfi 
OCR, and Ii v H ilhams, [1893] 1 Q B 320, OCR) Hut see R ? 
M'rhtrton (1857), Deais A £ 197, where it was held that a defendant could 
not be convicted of an attempt to steal goods from a house when there were no 
goods there This case is, howovei , of doubtful authoutv having regard to the 
decisions last mentioned See also It v Connell (1853) 0 Cox, 0 0 178 , R v 
Ilapgood and Wyatt (1670), L H.1 C O B 221 

( t ) beep 371, ante, R v Dudley ( 1884), 14 U R I) 271,500, R v Maine s 
Local Board (1888), 62 J P. 215 

(a) ll v Farnbofough , [1893] 2 Q B 481, O 0 It, per PoLJOOX, B, at 
p 486, see R v Naylor (186i), L R 1 O C. R 4, at p 8 The judge cannot 
ask the jury whether tlm believe the evidence for tho piusecutiou and, on their 
saying they do, enter a verdu t of guilty (Ii v Farnborough , supra) It is doubtful 
whether a judge can lawfully put certain specific questions to the jury and, 
on their answering them in a particular way, dnect them to find a particular 
verdict (see R v Jameson (1 890), Shorthand Notes, p 396, where a verdict of 
guilty was extracted by this means from an unwilling jury. See O’ Bn on, 
Life of Lord Russell of KiUoweu, p 282) If, after the jury have given a sp'w iai 
verdict, the court entexa a general verdict of guilty, an appeal will lie to the 
Court of Criminal Appeal (see Criminal Appeal Act, 1907 (7 Edw, 7, c 23), * 5 
(3) , see R v Knight (1908), 1 Or App Rep 186 , JL v Masthead (1908), 1 Or 
App Rep 139). if no general verdict is given, it seems that the proper course 
is to move the reoord into the King’s Bench Division (see R v, Dudley, supra) 
It the finding of the jury « ambiguous or inconsistent, and a verdict of guilty 
has been entcied on it, the oonviotion will be quas h ed (R* v. Gray (1691), 
17 Cox, O 0 299, 0 0 R.), but see R. v. Fetch (1909), 26 T L R. 401, r C A- 

(b) Trial of Lunatics Act, 1883 (46 4 47 Tint c 38), s 2 (1) The effe it of (his 
verdict is that the court orders the defendant to be kept in custody ss a cnaunal 
lunatio till the King's pleasure shall be known (see p 242, ante) 

M B* v, Mmy (1302), Le & Ca. 213 

(d) R V Meany, eupra, at p. 216, per Pollock, C £ . R. v 1 radon (1681), 
Le. A Ca. at. 


The 

Hearing, 

SpeowT 
verdict, 
Verdlot of 
insanity 

Reconsidering 
the verdict. 


Correction 
of verdict. 



874 


Criminal Law and Procedure. 


s*ot * entered in aceordance with their intention, or they may retire and 
The reconsider the question and bring in another verdict («). 

Hearing 

Retimmnt 730 If the jury cannot in court within a reasonable time agree 
ot jury on their verdict, they may be ordered to retire to a room, and a 
bailiff is sworn to keep them apart (/) They must not separate 
ftoin the time when they have been directed to consider their 
vordict until the time when they deliver their verdict or aie 
discharged (g) 

If the jury cannot agree upon a veidict, they may, at the 
discretion of the judge, be discharged without giving a verdict, but 
such a discharge does not amount to an acquittal, and the defendant 
may be tried again (/<) 

731 If the verdict is one of not guilty, the defendant must be 
immediately discharged, unless there is another indictment against 
him on which it is proposod to proceed (i) 

If the jury find the facts in a special verdict, the defendant may 
be detained in custody or admitted to bail until judgment is 
given 

If the verdict is one of guilty and there is another count in the 
indictment against the prisoner charging him with having been 
pieviouslv convicted, he is airaigned on that count If he pleads 
not guilty to the count alleging a previous conviction, the jury, 
without being leswotn, are charged to inquire concerning the 
alleged previous conviction, evidence ib given to prove it (A), and 
the jury give their verdict on the count alleging it. 
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(e) R v Far/un (1824), 1 Mood 0 0 45 , R v VoMen (1853), Dears 0 0 
229 (where the correction was made when the defendant had been discharged 
and nad left tho dock, and the prisoner was bi ought back and sentenced) 

(/) 2 Hale, P 0 296, 29 7 The) may, at tho discretion of the judgo be 
allowed the use of a lire when out of court, and may he allowed leasonable 
lefroshment to be procured at their own expense (Juries Act, 1870 (3d & 34 
Viot o 77), s 2d) Tn R v Auwton (1849), Id Q B 716, at p 7d5, Rolfs, B f 
it seems allowod a burgeon to attend one of tho juiors 
(?) 4 Bi Com 354 

(A) Wtntor v R (J866), L. R 1 Q B 390, E\ Ch , R v Ntwtm (1849), 
13 Q B 716 If a verdict is so insufficiently expressed or so ambiguous that a 
judgment cannot be founded upon it, it seems tbat the court may discharge 
the jury and awAid a ventre de noto (see R v Murphy (1869), L R 2 P C 5do, 
at p 648, and compare R v WundfaU (1770), 20 State Tr 895, 903, 917), 
Quarr „ whether any court except the court of trial now has the power to 
award a ventre de novo The Court of Criminal Appeal ha8 no Buch power, see 
Criminal Appeal Act, 1907 (7 IMw 7, c 2d), s 20 (1)), and p 433, port * 
(«) Gaol Fees Abolition Act, 1815 (5o Geo 3, c 60), ss 4, 6, 9, 13 , Gaol 
Fees Abolition Act, 1845 (8 & 9 Vick o 114), Afee v Cruikehank (1902), 20 
Oox, 0 0 210 A defendant on a charge of misdemeanour is, on acquittal, 
entitled to a copy of the record (3 Russell on Crimes, 6th ed , 463) On the 
question whether a defendant acquitted on a charge of felony is entitled to a 
copy of the record tho authorities are conflicting (R v Brangan (1742), 1 
Leach, 37, brioenvelt v Burrell (1697), 1 Ld Raym 252, Browner Cumming 
(1829), 10 B &C 70) 

(K) This is usually done by, producing a certificate of the oonviotxon under 
the nand of the clerk of thfe court or other officer having the custody of the 
records^ of the court where the conviction took place (Evidence Act, 1851 
(14 & 15 Viot Ci 99), s 13), and by calling a witness to prove that the person 
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Sub-Sect 8 — Setjntt and Armt qf Judgment. Bbot 4, 

732 If theie is no count alleging a previous conviction, or if 

there is one and the juiy have given their veidict on it, the oourt Hwumg. 
m charges of treason and felony demands of the prisoner whether u«piu. 
he has or knows anything to say why judgment should not be 
pionounced against him (0 

If the defendant is a female and she has been found guilty of a 
capital charge, she may allege that she is quick with child, and 
thereupon a juiy of twelve matrons must be lmjunnellod and 
sworn to try whethei or not this is the case This thoy do by 
inspection of the defendant, but it is usual to give thorn the 
assistance of a Burgeon in their examination if the juiy of 
motions finds that she is quick with child, the court respites the 
offender until she is delivered of a child, or until the expiration of 
tho ordinary period of gestation ( m ) Upon her delivery, or when 
such time has elapsed, unless she has been reprieved by the Ctown, 
she should again be brought into court and asked whether she has 
anything to allege why execution should not be awarded (n) It 
w ould soern that she cannot then allege a new pregnancy {<>) 

733 Any prisoner may, by himself or his counsel, move the Motion in 

coui t in anest of judgment arr ™ t ° r 

The giounds of this motion may be an objection appearing on 3uJemeilt ‘ 
the face of the record, such as want of certainty in the mdictment 
or omission or insufficient statement of some mutonal allegation, 
wheie such defect is more than formal and has not been amended 
or cured by verdict The granting of a pardon after the anaign 
inent is also a ground for moving m arrest of judgment ( />) 

The court may itself without motion arrest judgment, if it is of 
opinion that no offence in law is disclosed in tho mdictment (q). 

If judgment is arrested, an acquittal is entei <>d and the defendant 
is entitled to be discharged, unless there is nother indictment 
against him, but the acquittal is no bar to a fresh indictment (r). 

734 If judgment is not arrested, it may on good grounds be jiMpfte of 

respited, except in the case of a conviction for murder (s) judgment. 

mentioned m the conviction is the same person as the defendant (boo R v 
lhaobh (1909), 43 Sol Jo 449) 

S Thifl ib called the a llorutus In misdemeanours the defendant la not 

d upon (1 Chi tty, Criminal Law, 632) For form of tho alloc u tut, m« 

4 Ohitty, Criminal Law, 364 

(?n) 1 Chitty, Criminal Law, 759 , Jl v Bay nUm (1702), 14 State Tr MW, OH 
See if v Wycherley (1838), 6 C AP 262, II ▼ Hunt (1847), 2 Cox, U 0 201 , 

Taylor, Medical Jurisprudence, Vol II , 39 
00 1 Hale, P O 369 

(o) 3 Co. Inat 17, 2 Hawke P 0,c 51, s 10, 1 Hale, P C 369, 

413 , see also 1 Chitty, Criminal Law, 760, 761 
( p ) See note (o), p 355, ante A defendant must be m court when a motion in 
armt of judgment is made ( R ▼ Spragg (1760), 2 Burr 930) 

(9) R v WuddxngUm (1800), 1 East, 143, 146 As to the effect of tho repeal 
of a statute on which an indictment was founded, see R t Ikvi*m (1852), 

Dean 0 0 3, R y Mawgan {InhabttanU) (1838), 8 Ad A El 496, R. y. 

McMmzte (1820), Bus* A By 429 
(r) Taue's Case (1591), 4 Co Hep 44 a, 45 a 

(«) Keen y n (1847), 10 a B 928 , stat 1 Edw 6, c 7, s 5 Judgment on 
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Criminal Law and Procedure. 

Sub-Sxct. 0.— Judgment. 

735. If judgment is not arrested or respited, the court proceeds 
then or subsequently to deliver judgment 

In cases of treason and felony the defendant must be present 
when judgment is given (t) In cases of misdemeanour the 
presence of the defendant is not necessary, but is usually required, 
unless the judgment is merely to pay a fine, or there is good cause 
for his absence ( u ). 

Before judgment ib given, the court may, in cases where the 
court has a discretion as to what punishment it shall awaid (w), 
heat evidence for the Crown or the defendant on the question what 
punishment should l>e awaided (x). 

Judgment must be pronounced oially in open court, if there is 
only one presiding judge, the judgment ib pronounced by him, 
in trials at bar the practice ib for the senior puisne judge to deliver 
judgment (a) 

If there has been a verdict of guilty on more counts than one, 
the propei couzse is to deliver and enter up a separate judg- 
ment on each count ( b ) 


conviction foi muitlei cannot bo respited (Offences against the Person Act, 
1801 (21 ft 2 3 Yiot c 100) s 2) In cases to which the Judgment of Death 
A(t, 182*1 *4 Geo 4, o 48), applies (i 6, offences undei the Dockyards etc 
Protection Act, 1772 (12 Geo, 3, c 24), and the Piracy Act, 1887 {7 Will 4 ft 1 
Yu t c 88), s 2), if the court is of opinion that the onendei is a fit and proper 
pei son to be recommended to the royal mercy, the court may abstain from 
pronouncing judgment of death upon him, ana may order the judgment to be 
enteied on record (Judgment of Death Ant, 1823 (4 Goo 4, c 48), s 1 , 
Central Criminal Court Act, 1837 (7 Will 4 & 1 Yict c 77), ss 1, 3—7) 

(0 R v. Bethell (1696), 1 Ld Ruym 47; R v Hams (1097), 1 Ld. Raym 
207 

(m) R v Harwood (1738), 2 Stra 1088 , R v Williams (1870), 18 W R 806 , 
R y Constable (1826), 7 Dow & By (x B ) 663 , R v Kmglake (1870), 18 W R. 
806 Jl v Bolts (1820), 5 B ft 0 334 , li v. Woodward (1831), 4 C & P 540, n , 
R v Chichester (1851), 17 0, B 504, n If the defendant ib absent without 
good cause, a warrant may tie iBsued for his arrest, and if the proceedings are 
in the King’s Bench Division and he is under recognisance to appear and 
receive judgment, the recognisance will be estreated and a warrant issued for 
his arrest ( It v Chichester , supra) 

(u ) The court has no discretion m cases of murder (Offences against the 
Poison Act, 1861 (24 ft 25 Viet c 100), s 2\ or treason (Treason Act. 1614 

(64 Geo 3, c 146), s 1, but as to childien see Children's Act, 1008 (8 

Kdw 7, c 67), e 103), or of offences against the Dockyards etc. Protection 
Act, 1772 (12 Geo 3, c. 24), s 1, or of piracy (Offences at Sea Act, 1536 (26 
Hen 8, o. 15), s 2, stat (1608-0) 11 WilL 8, c 7, ss 7, 8, Piracy Act, 1837 
(7 Will 4 <Sr 1 Viet. c 88), s 2 , out judgment for offences against the Dock- 
yards etc Protection Act, 1772 (12 Geo 3, o 24), and the Piracy Act, 1837 (7 
Will* 4 ft 1 Yict o. 88) may be recorded instead of being pronounced) In aJ] 
other oases, it seems, toe court has a discretion within certain limits. 

(as) See 2? v JMgnam (1837), 7 Ad ft El 593, R v Cox (1831), 4 0 ftp 

538,340, U y Withers (1780), 3 Term Rep 428, R v Uoyd (1832), 4 B ft 

Ad. 138 , Oman Office Rules, 1006, r. 170* if v £lt*e (1826), 6 B ft 0 145, 148 
As to evidence of character and previous conviction see p 382, post 

(а) 846 & y* Lynch (1903), 19 T. L R. 163, at p 170 As to recording 
judgment of death, see mprth As tojudgments by justices of nisi pnus in 
treason and felony, see stat f 1435) 14 Hen 6, o. 1 

(б) See Campbell y, R (1849}, 11 ft B 799, O Connell y. R (1044), a GU 
ft Fin. 155, H L , Castro y R (18 81% 6 App Oes 229, 
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786 After the judgment has been pronounced, a minute of the 8l0T * * 
judgment is entered on the indictment and in the book kept for that The 
purpose by the clerk of the court (c). . Hearing. 

The oourt may at any time during the came assizes or eenions Entry of 
before the judgment has been entered on the record vacate the judgment #te 
judgment passed and substitute another (d) 

When the judgment has been entered on the record, it cannot be 
altered, but oan be reversed or amended by the Court of Criminal 
Appeal (e) 


Part VI. — Evidence in Criminal Cases. 

Sect 1 — Genet al Rulet. 

737. Theiules of evidence which govern the pi oof of facts in a General rale 

criminal trial are substantially the same as those winch apply m ovld *®<» 
a civil tual(/), but there are some particular points of dtfluience onmimd 
arising from the special natuie of cnmmal proceedings »nd in civil 

The rules of evidence may be classified under tluee mam heads, 

(1) those which deal with the burden of proof; (2) those which 
deteimine what facts are lelevant, and rnuBt or may bo proved; 

(8) those which determine the method of proof All these points 
are questions of law to be determined by the judge, while the weight 
of any facts pioved, if a case is left to the jury, is a question for 
the jury to determine 

Stib Sect 1 — The Burden of Proof. 

738. In order to decide on whom the burden of proof heB, it is Burden of 
necessary to consider what is the issue or point in dispute. The P™ 0 * 
issue is determined by the pleadings. 

In cnmmal pioceedmgs the piosecution in the indictment alleges 


(c) It appeora that a formal judgment in not drawn up, except whoti (he record 
is made up for the purposes of a certiorari ox writ of error (Stephen, History 
of the Criminal Law, Vol 1 , 309} But wnta of error are now abolished 
(Cnmmal Appeal Act, 1907 (7 Edw 7 c. 28), s 20 (1)} As to entry of judg- 
ment see Vampltell v R (1849), 11 Q U 799, &Conwll v R (1814), 11 
CL & Fin 165, H L , R v Pvwdl (1831), 2 B & Ad 75 , RyalU v R (1848), 
11 Q B 781, 798 , Gregory v A (I860), 15 Q B 974, Ex. Oh , Holhnony v It 
(1861), 17 O. B 817 

(d) R r Ft t «0 (1806), 6 East, 323, 328, R. v. LHctstenkire Justtcee (1813), 1 
If. A S 442 

(e) R v Fox (1866), 10 Qox, C 0 502, R ▼ Fern ( 1883), 15 Cox, C 0 
205, C 0 B , R t Turner , [1904] 1 K B 181, 0 O B , see Criminal Appeal 
Act, 1907 (7 Edw 7, o. 23), se 4 (8), 5 As to the grounds on which judgin' nt 
may be set aside, see p 434, pod 

(!) A +G t. Lt Merchant (1772), cited m R t. Watson (1788), 2 Twin Uep 
202, u , R \ BurdeU (1820), 4 B A Aid 95, at p 122, A t Wat* * 0^), 
2 Stark. 116, 156, At Murphy ( 1837), 8 C &P 297,306, At Fran ie(l 874), 
LB 20 C B. 128, at p 133, As to the general rules of etid ,*nre, *< ** title 
Evmmrtm. It is a rule of prudence rather {ban law that require 1 * more 
stringent proof m criminal than m civil cases (R t White (18M» 4 F ft F, 
883, R t Hoimm (1823), 1 Lew CO 261 , R w. Bhndy (17W), 18 State Tr. 
1118, per Lbooe, B , at 1 188) 
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He who 
affirms must 
prove 


certain facts The defendant is called upon to plead to the indict* 
ment If he pleads guilty, he admits that he is guilty of the offence as 
chaiged in the indictment, but not necessarily the truth of the facts 
stated in the depositions (g) If he pleads the general issue, t e„ not 
guilty, he denies all these facts and thus raises the issue whether the 
facts alleged in the indictment are true or not A defendant may 
also plead one or more of certain special pleaB (a), by which he 
affirms that certain facts are true, the prosecution then either 
traverses or admits the spocial plea 
The general rule of evidence is that he who afihms must 
prove , therefore, a defendant who pleads not guilty throws upon 
tho piosecution the burden of proving that the facts alleged in the 
indictment are ttue, and, if he pleads a special plea and the prosecu- 
tion traverses it, the burden is upon the defendant of proving that 
the facts alleged m his plea are true 


Sui’-Sfcx 2. —Relevant bads 

Facta that 739 A patty can only prove facts relevant to his case, and it 
tofm/ed” 7 18 onl y the paity on whom the burden of proof lies who is bound 
to prove any facts at all 

In all cuminal trials, where the defendant ploads not guilty, the 
burden of proof is on the prosecution, who must prove the facts that 
aie alleged in tho indictment, and may prove any other facts which 
help to piove those facts If the prosecution does not give sufficient 
proof of the alleged facts so as to establish a ptimd Jacie case, the 
case must be withdrawn from the jury and a verdict of “ not guilty ” 
dn oc ted (b) 

The defendant, unless he pleads a special plea, need not give 
any evidence at all , he may content himself with attempting 
to destroy the case for the prosecution or to prove his own inno 
ceuce by cross-examination of the witnesses for the prosecution 
If he adduces evidence, it must be relevant to his case, that is, it 
must tend to dispiove the facts alleged by the prosecution or to 
piove his own innocence. 

Proof of 740 The prosecution must first give satisfactory proof of the 

corjms delicti cof j )U8 delicti, ie, must prove that the offence charged has been 
committed by someone (c) The prosecution must then prove that 


(g) R v Riley, £1896] 1 Q B 308, COE , per Hawkins, J , atp 318 

(a) /; (} , a plea to the jurisdiction, oi autrefou convict or autrefois acquit , of 
a paidon, of justification in libel and of an obligation to repair a highway 
ratio/v tenures , see p 356, ante. A defendant may also demur to the indictment, 
but this onH raises an issue of law, not au issue of fact 

(b) See li y Stoddart (1909) 23 T L B 612, 001 # 

(c) fcWJ Hale, F C 2 %,R v BurdeUi 1820), 4 B ft Aid 95, atp 162 , Evans 
V, Evans (1790), 1 Hag Con 355, per Sir William Scott, at p 105 The corpus 
dehefr may be proved by direct evidence or by irresistible grounds of presumption 
(ibid.). It is doubtful whether it must be established bv some evidence other 

the mere confession of the accused (l Phillipps on Evidence, 10th ed , 406 . R v 
Flaherty (1847), 2 Oar ft Kir 782 , R v WheeZim ~ 


^ ^ _ ding (1789), 1 Leach, 311 § R y 

* v * fty 608 , R. v. FaUener (1822), Buss ft By 481 . R. y. 
Tippet (1828), Buss ft By 509 , & v Eldndge (1821), Buss, ft By 440. R v 
Tuffs (1831), 6 C &P lb7, iFv burton (1854), Dears C 0 282 f R y Edgar 
(1831), 3 Bussell on Gnnu «, 6th ed , 478, n , per Pattkson, J _ R y SuUhffe 
(I860), 4 Cox, 0 C 270 , R v Unkles (1873), 81 B. 0 L 50, per Fitzgerald, 


White (1823|, Russ 
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the defendant is the person who committed the offence charged 
Any foots which affirmatively prove either of these propositions 
are lelevant evidence for the prosecution (d) 

All the details of the alleged criminal transaction are relevant 
to the case for the prosecution as bemg part of the u» gesta and 
should be proved. 


J , at p 57, R v Sullivan (1887), 16 Cox 0 C 347) In clmrgeR of murder or 
manslaughter a conviction can ne\er it seems, take place unless the body of the 
person Whom the prisoner is accused of having murdered is found or them is 
evidence, either direct or circumstantial, of the death of the person said to be 
muidered (see 3 Co Inst 232, 2 Iiale, P 0 290; Ji v 2fot0fiinr/(l822) Wills 
on Circumstantial Evidence, 5tb ed , 240 , R v Ihndmarsh _(1702), 2 Leach, 
669, R v Hopkins (1831), 8 C & P 691 , R v Tattril (1845), Willson Cm mri 
stantial Evidence, 6th ed , per Parke, B , at p 316) It seems theiofoie, that 
m charges of murder a meie confession without proof of tho finding of the hotly 
or of tho doath of the person alleged to be murdered is insufficient (see A non , 1 
Leach, 264, n ) According to Mattie, J (R v Burton, supra, at p 54), the 
rule os to the corpus delicti is a rule of caution and prudence m oases of 
murder and manslaughter, and not an absolute rule of evidence In 
cases of concealment of birth the dead body of the child must be found and 
identified (A v Williams (1871), 11 Cox, C 0 684) As to pioof of the corpus 
delicti in cases of libel, see 12 v Bur dett (1820), 4 B & Aid 95 In chuigia 
of larceny there must be ovidonce that the goods mentioned m tho mdut- 
mont were stolen by someone {R v Dredge (1845), 1 Cox, 0 0 235), but it is 
not necessary always to prove that the prosecutor missed any of the goods 
alleged to be stolen, if from the facts proved tho jury may infer that the goods 
were taken from him (2 East, P C 637 , R v Burton (1654), 23 L J (if o) 
52 C C It , R v Hooper (1857), IF & F 85), in such a case the pioof of the 
corpus delicti is inextricably bound up with proof of the connection of the 
defendant with it But a person cannot bo convicted of stealing goods of an 
unknown person, unless duo proof is made that a felony was committed in 
respect of these goods (2 Hale, P C 290) In a charge of conspira* y genoial 
ovidence of the existence of the conspiracy may first be given, before paiticular 
facts arc proved which show that one or more of the defendants took pail in it 
{Queen Caroline's Com (1820), 2 Brod & Bing 310, H, L see 2 Stark le on Evi- 
dence, 3rd od , 327 , R v Beae y (1883), 15 Cox, C 0 334 , H v Hammond (1799), 
2 Esp 719, R v Hurd (1820), 3 B & Aid 6G6 , R v First (1839), 9 0 A P 129, 
47 i % R v Sidney (16831, 9 State Tr 817, at p 841, 11 v tihelhird(l 840), 90 AP 
2T* 7 , R v Desmond (1868), 11 Cox, 0 C 146^ As to a defendant being found 
guilty of an offence other than that with which he is charged, see p 371, ante 
(d) See p 378, ante Thus, while it is not incumbent on the prosec ution 
to prove motive (see p 236, ante), yet evidence may be given for the premonition 
to show that the defendant had a motive for committing the crime charged (see 
R v Clews (1850), 4 C & P 221, at p 226) , and so evidence may be given for 
the defence to show that the defendant had no motive for committing the alleged 
crime, or that he had a motive for not committing it [R* v Grant (1866) 4 
F & F 322 , R v Bingham (1811), Wills on Ciroumstantial Evidence, 5th ed , 
217, R v Downing (1822b Wills on Circumstantial Evidence, 5th ed , 218) 
Where a special intent is ox the essence of an offence (e g , assault with intent to 
murder), the special intent must be proved, and proof of a different intent will 
not suffice (5 v Pembhton (1874), L E 2 0 C & 119, if t CoppardftB5&)> 
Wills on Circumstantial Evidence, 5th ed , 217 , 27 v Rooks (1858), IF A F 107 , 
butseei? v Woodbumei 1722), 16 State Tr 53, at 80, 81). But a criminal intent 
may often be presumed zrom an act itself (R v Mawgndg e (1707), 1 East, V 0 
276, R v Maloney (1861), 9 Oox, C C 6, R v Farrington (1811), Rush A Ry 
207 , R y Ward (1S12), L B 1 0 0 B 356) If it is proven that a ixirson 
did an act which u criminal only if done by a person m a certain state of 
the mind {eg , receiving stolen goods with Knowledge that they are stolen), 
such a state of mind cannot be inferred from the mere act itself and must be 
moved by accompanying circumstances or other facts (see R w Otldy (1851), 2 
l>en 264. at p 273) 
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Guilty 
knowledge 
or Intent 


All acts done by the accused or by anyone in hie presence or by 
anyone acting under his orders, and all statements, whether oral 
or written, made by him or by anyone in his presenee or by his 
authority in his absence, either at the time of the alleged trans- 
action or before or after it, are, if connected with the oriminal 
transaction, relevant and may he proved (e). 

The evidence must be confined to the facts which constitute 
or are connected with the offence chaiged, and proof cannot generally 
be given of other facts which have no connection with this offence (/). 
If, however, there are other facts which are so inextricably mixed 
up with the facts which constitute the offence charged as to form 
one transaction, pi oof may be given of such other facts (jr) 

741 The fact that an accused person has induced or attempted 
to induce another person to give false evidence on his behalf is 
relevant to the case for the prosecution and may be proved at the 
trial (h) 

742 Evidence cannot be given for the prosecution to prove 
that the defendant is of bad character (i) or has a propensity to 
comm it criminal acts of the same nature as the offence charged (j). 

But in cases where a guilty knowledge or intention or design is 
of the essence of the offence, proof may be given that the defendant 
did other acts similar to those which form the basis of the charge* 
Such acts may be proved, whether they were done before or after 


(f) Ree/f v Gordon (Lord George) (1781), 21 State Tr. 4SG, 535 , R v. Damarte 
(1709), Post 214 As to confessions l)> the defendant, seep 394, post There is 
some doubt as to expiessions used in the absence of the accused immediately 
after the act alleged to be done by the accused (see R v Bedwgfield (1879), 14 
Cox, C 0 341, where, the defendant being oharged with the muider of his wife 
by cutting her throat, the particulars of a statement modo by the wife on coming 
with her throat cut out of the house where the prisoner was were not allowed 
by Cookbukn, C J , to be given m evidence , but see R v Morgan (1875), 14 
Cox, 0 0 337, R v Footer (1834), 6 0 & P 325, Aiesonv Kinnatrd (Lord) 
(1805), 6 East, 188, per Lord Ellenborough, C J , at p 103, Thompson v 
Trevamon (1698), Skin 402) As to a statement by a third party made out of the 
hearing of the defendant but immediately before the commission of an offence, 
see R v low fees, Times newspaper, 8th March, 1856, Stephen, Digest of the 
Law of Evidence, 4 

The fact that a person in respect of whom an outrage or injury is alleged to 
have been committed made a complaint to a third person soon after the alleged 
outrage or injury, although suoh complaint was made in the absence of the 
defendant, is admissible, and w cases of rape and similar offencos the details of 
the complaint are admissible (see p« 394, post) 

(/> R v Butler (1846), 2 Oar. ft Kir, 221, A v Olhs, [1900] 2 a B 768, 
O U B., per Channeix, J , at p. 781 „ 

M M v Vole (1823), Buss, ft By 531 , R v Elhs (1826), 6 B ft G 145, R. 
V* Winkivorth (1830), 4 C ft P 444 , R * v Mansfield (1841), Car ft M 140 , R 
V* Long (1833), 6 C ft P 179 , It v Bleasdale (1846), 2 Car. ft Kir 765, R v 
OoMvt (1862), 3 F. ft F 838 , R v Fifth (1809), L ft 1 C C B 172, Ex parte 
Ststnhv, [1901] 2KB 458 ; R r Welman (1853), Dears. 0 0 188 " If 

several and distinot offenoSs do intermix and blend themselves with each other, 
the detail of the party's whole conduct must be pursued ” (R v Whtley (1804), 
2 Leach, 888, per Lord Ellenbohouoh, 0 J* v at p. 985). 

(h) & V* WaU (1905), 20 Cox, 0 0. 852 

m As to giving evidence of previous oonviotion% see p» 382, post 
(f) R v* Tnrberfidd (16u4), 84 L. J (u a) 20, O. C B, , R y Cole (1810), 
Philhpps on Evidence, 10th ed . I*, 508 
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the acts which form the basis of the charge, and even if they form bmt. i. 

or have formed the basis of other charges Such evidence is General 

admissible to show not that the defendant did the aols which form Bales, 
the basis of the charge, bnt that, if he did such acU, he did them RvidenwttMt 
intentionally and not accidentally, or inadvertently, or innocently, defeatoat he* 
or that they formed a part of a system (k). t committed 

- * tiro i Ur 

(k) Such evidence has beon admitted on charges of murdor (see It v Geonng 
(1849), 18 Ia J (M a) 215, where the prisoner was accused of poisoning her 
husband with arsenic, and to show that the husband was poiaonod with arsomo 
and that the arsenic was intentionally given him, it was proved that of her three 
sons who lived with the prisoner, and whom she supplied with food, two died 
and one beoame ill from arsenical poisoning) , see also It v Gamer (1864), 4 
F A F 346 , It v Cotton (1873), 12 Oox, 0 C 400 , M V Ifason (1878), 14 Cox, 

0 0 40, It v Flannagan (1884), 15 Cor, 0 0 403 , compare It v Mogtf (18 10), 

40 & P 364 , and see Makin v A -G for New South Wales, [1894] A 0 57,? 0 
where the prisoners (husband and wife) were tned for tho murder of an infant 
child whom they had received from its mother for a small sum on the protein e 
that they wished to adopt it, and whoso body was found buried m the yard of a 
hou&e where the prisoners had lived , to prove that tho child did not die acci~ 
dentally or from natural causes evidence was given that the prisoners had 
received other children for small payments and on similar representations, and 
that the bodies of twelve other infants had been found buried in the yaids of 
houses where the prisoners had lived) Similar evidonoe may be admitted on 
a charge of the unlawful use of instruments to procure a miscainage ( It v. 

Dale (1889), 16 Cox, O C 703, if v Bond, [1906] 2KB 389, 0 0 K ) , on a 
charge of maliciously shooting ( R. v Voke (1823), linns A By 531), on a 
charge of false pretences or fraud (It v Roebuck (1856), 7 Cox, 0 O 120,0 O B , 

R v Fiancis (1874), L H2C 0 R 128, A v Rhodes , [1899] 1 Q B 77, 

C C R , R v (Jilts , [1900] 2 Q B 758, 0 0 R , R v Wyatt , [1904] 1 K B* 

188, 0 C R , R v Smith (190o), 20 Cox, 0 0 804, COR, the case of It v 
Holt (I860), 8 Cox, 0 C 411, O C It , is not, it seorns, now to be regardod as 
an nuthonty to the contrary see R v Smith , supra) , embezzlement (R v 
Richardson (1860), 2 F A F, 343 , R v Stephens (1888), 16 Cox, C 0 387, 

OCR), uttering forged instruments or counterfeit ooms ( R v Whiley (1804), 

2 Leach, 983, R v Ilouqh (1806), Russ & Ry 120 , 72, v Ball (1807), Russ A 
Ry 132, R v Millard (1813), Russ & Ry 245, R v Fuller (1816), Russ ARy 
308 9 R y * osier (18i5), 24 L J (m o ) 134, O O R. ; ' v Smith (1831), 4 O 
A P 411, R v /7i///fps(1829), 1 Lew C C 105, It v / orbes (1835), 7 O AP 
224 , 22 V Coole (1838), 8 C A P 586 , R v Brown (1801), 2 F A F 559 , U 
\ WeeJcs (1661), 30 L J (m c ) HI, 0 0 R , R v Salt (1862), 3 F AF 834 , 

R v Colclovqh{ 1882), 15 Cox, C C 92,0 OR), arson (11 v Gossett (1846), 2 
Cor A Kir 306 , R v Gray (1866), 4 F A F 1102, but see R v Harris (1864;, 4 
F AF 312), conspiracy to excite discontent and disaflootion(tf v //ww< (1620), 

3 B A Aid. 566) , accusing a person of a crime with intent to extort money 
(21 > Lqrrton (1818), Russ A Ry 576, R v Cooper (1849), 3 Cox, 0 0 547) 
in a case of larqeny or robbery evidence of similar larcenies or robberies is not 
admissible to prove the antmut furundt (22 v Butler (1846), 2 Car A Kir 221), 
except, peihaps, where such evidence would tend to disprove a defence of 
accident or mistake or bona fide* {R v Wmkwrth (1830), 4 0 & P 444) , and 
in oases of larceny by a tnck evidence of similar larcenies would be admissible 
to prove system or dishonest intention In oases of receiving stolen good* with 
guilty knowledge that they were stolen evidence of the receipt of other stolen 
property, if part of the same transaction, was admissible at common law [It v 
Bum (1826 i 1 Mood C 0. 146, A v NicholU (1858), IF A V 51 , but see 
& ▼, Oddy (185 R 2 Den 264) Now by statute (Prevention of Crnn « Art, 

1871 (34 A 35 Viet c 112), s. 19), on a charge of receiving etch m gouda, 
evidence that other property stolen within the preceding twelve months wee 
found m the possession of the accused, or that the accused has within hvo years 
preceding the charge been convicted of any offence involving fraud or dishonesty, 
is admissible to prove guilty knowledge (Me B. V Gftrod (1906). 70 J P M4, 

0 O 2L,aa4p 683, post) Ae ta uttering counterfeit com* ee. Coinage Ortracee 
Act, 1861 (24 A 26 Viet c 99), e 10 , we p 614, port 
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Bub-Slot 3 — Evidence ae to Character 

743 Evidence of the general reputation of the defendant for 
good character is relevant to the case for the defence, if such 
evidence is applicable to the particular nature of the charged). 
The defendant is allowed to give such evidence for the purpose of 
showing that it was unlikely that he should have committed the 
offence charged (m) 

If the defendant gives such evidence (n), he makes his character a 
matter relevant to the ibbuo, and if he calls witnesses to character, 
they may be cross-examined by the prosecution both as to his general 
bad chaiacter and as to particular charges against him (o) 

In most cases if evidence of good chaiactei has been given and 
the defendant has been previously convicted, evidence of such 
piovious conviction may be given (]>) 

If the prisoner himself gives evidence, he can only be ciobs- 
examined as to his bad character or as to a previous conviction or 
charge against him, where the proof that he has been committed or 
been convicted of another chatge is evidence against him to bhow 
that he is guilty of the offence with which he is charged ( q ), or 
wheie he haB sought to establish his own good chaiacter, or the 
unturo or conduct of the defence is such as to involv e imputations 
on the character of the prosecutor 01 the witnesses foi the pro- 
sec titiou, oi ho has given evidence against any othei poibon chaiged 
with tho H.»ne offence (r) 


(0 It v Ihrwtm (1803), 10 Cox, C C 20 Evidence of disposition is not 
admissible (t hul ) 

(m) R v limi ton, a apra, per Willes, J , atp 38 , R v Float (1840), Gurney’s 
Rep , per Ti^ dal, 0 J , at p 74*) Evidence of character is only of weight where 
tho other evidence is in oven balance, or where there is fair and reasonable 
doubt of the pi isoner’s guilt (R v Damson (1808), 31 State Tr 99, per Lord 
ElLtMiOKouuii, CJ, at p 217 , if v Hmgh (1813), 31 State Tr 1092, per 
Le Bung, J , at p 1122, R v Turner (1664), 6 State Tr 56% per Hyde, C J f 
atp 613 1 R v Swuulaen (1702), 14 Stato Tr 559 , per Holt, 0 J , at p 596 , if v, 
Dnmmnri e (1710), 15 State Tr 521, per Parker, 0 J , at p 604 , and see R v 
Draper (1807), 10 State Tr 959, per Loid Ellenborough, 0 J , at p 1018 
M This can be done by cross examining witnesses for the prosecution as 
to the defendant’s good character as well as by calling witnesses as to such 
charac tor (f$ v Qadburtj ( 1838), 8 0 & P 676, R v Shnmpton (1851), 2 Den 
319) 

(«) See A ▼ Rowton , supra, 0 C R , R. v Ilodgkxss (1836), 7 C & P 298 
It is not usual to cross-examine witnesses to character or to give rebutting 
idenco of bad character, unless there is some definite charge against the 
defendant (R v Ilodgkiee, supra , but see R v Ronton, supra) As to the 
pi oof of bad character by evidence of circumstances of suspicion, see R % 
Roann (1846), 1 Cox, 0 C 291, and R v Tfood (1841), 5 Jur 225 
(p) See Previous Conviction Act, 1836 (6 & 7 Will 4, c 111), s 1 If a person 
tmd for any felony gives evidence of good character, a previous conviction of 
felony against the prisoner may be proved (Criminal Evidence Act, 1898(61 & 62 
Viet ©. 3b), sl(f)) If \ person tned lor any offence punishable under the 
Larceny Act 1861 (24 & 25 Yiot c. 96), gives evidence of good character, 
evidence may be given of a previous conviction charged in the indictment 
(tbul , s 116) There are similar provisions in the Coinage Offences Act, 1861 
(24 A 25 Ywt c 99) (»5uf , s. 471* 

(ry) See p 380, ante 

(r) Csumnal Evidence Act, 1898 (61 ft 62 Yiot c. 36), a 1 (f) , see p 404, 
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744. Ia a prosecution for receiving stolen goods it is expressly 
provided («) that evidence of a previous conviction of the accused 
may be admitted m order to prove guilty knowledge 

In a prosecution of a suspected person or reputed thief under 
s 4 of the Vagrancy Act, 1824 (a), for frequenting certain public 
places with intent to commit felony, it is expressly provided (b) that 
general evidence of bad character may be given by the prosecution 
to prove the intent 

745 In certain cases the commission of one offence after con- 
viction for another offence is an aggravation of the second offence 
and exposes the offendei to a severer punishment, and in most of 
such cases the pievious conviction is alleged in a sepai ate count of 
the indictment, but the jury are not informed of, and no evidence is 
given on, this separate count until after a verdict of guilty has been 
given on some other pait of the indictment (c) 

In tho case of certain statutory offences (d) the pievious con- 
viction is a substantive part of the charge, and m such a case the 
previous conviction is communicated and proved to the jury m the 
same way as the rest of the case foi the prosecution (e) 

On the tnal of an indictment for non-repair or obstruction of a 
highway or simil.u nuisance evidence may be given of a previous 
conviction against tho same defendant in reBpect of the same 
highway, and such evidence is generally conclusive as to the toad 
being a highway and the liability of the defendant to repair (/). 

746 Tho (haracter of the prosecutor is not m general a matter 
relevant to the issue, unless he is also a witness and his credibility 
is impeached But it seems it is open to the defenoe to show, if 
there is any doubt as to the truth of the charge, that the prosecutor 
m instituting the prosecution has been influenced by unworthy 
motives (//) 

In chaiges of rape the prosecutrix may be ross-ex&mined to 


(«) Prevention of Ci lines Act, 1871 (34 A 35 Viet o 112), • 19, soe note (k) 
on p 381, ante 

(n) 6 Geo 4, c 83 . 

i b) Prevention of Crimes Act, 1871 (34 & 35 Viet o 112), s. 15 The offence 
referred to is punishable on summary conviction 

(«) See Previous Conviction Act, 1838 (0 A 7 Will 4, o 111), s 1 , Larceny 
Act, 1861 (24 A 25 Viet c 96), s 116, Coinage Offences Act, 1861 (24 A 25 
Viet o 99), e 37 , Prevention of Crimes Act, 1871 (34 A 86 Viet c 112), s 9 , 
Faulkner v R , [1905] 2 K B 76 ; K v Blaby, [1894] 2 Q B 170, CCB, 
R v Martin (1869) I, It 1 0 0 R. 214 
\d) Namely, m chargee under the Coinage Offences Aot, 1861 (24 A 25 Viet 
r 99), s 10, aud under the Prevention of Crimes Act, 1871 (34 A 35 Viet, 
e. 112), s 7 

It) B. e. Penfold, [1902] 1 K B 647, 0 C It 

if) See A v ffaughton(InhabitanU)(l663), IE. AB 501 , R v Maybun/flSOI), 
4FAF90 , B v St Pantrae (1794), Peake, N P 220, and see R. v fiiuw/hton 
(1670), 2 Wins Saond , 1871 ed , atp 461 A liter of an indictment for arm wince 
in carrying on an offensive trade (fl v Foene (1867), 8 E. A B 486) Indu linen ts 
for non-repair of highways, though criminal in form, are civil in reality, aud for 
this reason the principles of estoppel, which have generally no appl ication to 
criminal cases, are applied to the tnal of each indictments, see title IIiohwats. 

(9) See B v Coyle (1851), B. v Robert* (1886), Wills on Circumstantial 
Evidence, 5th ed , 211 
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show that she is of general bad character or a common prostitute, 
or baa had immoral intercourse with the accused or with other 
men, and evidence may be given by witnesses to prove such 
imputations except as to intercourse with men other than the 
accused, as regards which the defendant is bound by her 
answer (fc). 


Sub-Sect 4 — Credibility of Witnesses 

747. The Cl edibility of any witness who gives evidence as to 
the tacts either for the prosecution or the defence is material to 
the issue (t) 

Any witness called aB to the facts may be cross-examined by the 
othei side as to credit for the sake of impugning his character, 
credibility, impartiality, memory, accuracy, intelligence, or means 
of knowledge ( k ) 

General evidence may be given on behalf of either side to show 
that any witness as to the facts (other than the defendant) called 
by the opposite side has such a character or reputation that he is 
unworthy of being believed ( l ) 

A witness other than the defendant may be cross-examined as to 
particular facts proving his bad character (m), and any witness 
may he cioss-exammed as to other facts impeaching his 
credibility 

A witness othoi than a defendant may be asked on crosB-examina- 
tton whether ho has committed a crime, but the witness may 
object to answer such a question on the ground that it may 
incriminate hlm(n) If he answers the question and denies the 
imputation, he can only be conti adicted, if he has been pieviously 
convicted, in which case evidence may be given to prove the 
conviction (o) 

748 A witness may be cioss-examined as to bis impartiality or 
his connection with the person for whom he gives evidence, and if 


( h ) R v Barker (1829), 3 0 & P 589 , i? v Martin. (1834), 6 C A P 562, 

R v Cockcroft (1870), 11 Cox, 0 0 410, R v Hodgson (1811), Pubs A By 

211 The same rule applies to assault with intent to ravish anil indecent 

assault ( R v Clarke (1817), 2 Stark. 241 , R v Holmes (1871), L B 10 0 B 

334 , R v . Riley (1887), 18 tt. B D 481, 0 0 ( Bi 
(«) R v Baker, H895] 1 0, B 797, 0 0 B 

(k) But a defendant who gives evidence under the Ciimmal Evidence Act, 
1898 (61 A 62 Yict o 86), may not, except m certain events (see p 404, post), be 
cross *ex aim nod as to his character see s 1 (f ) 

(/) R v Brown (1667), L B 1 C C B 70, R v Buyham (1830), 4 C &€> 
392 See as to the form of tho question R v ds la Matte (1781), 21 State Tr 687, 
811, per Bullkr, J , R v Watson (1817), 2 Stark 116, per Abbott, at p 164 , 
Jfntbson v Hart sink (1802), 4 Esp 102, where Lord Ullenbobough, 0 J , 
MP&ved of the question put in this way, 11 Have you the means of knowing 
whet the general character of this witness was, and from such knowledge of his 
general ohaiactei would ydu believe bun on his oath P ” 

v Castro (1873), Shorthand Notes, VoL XX , 1002, where a witness 
who had given evidence as to making tattoo marks on Sir B C Tick borne was 
orott-exatmimdas to an aot of adultery with the wife of one of his friends. As to 
eross-eraninatiott of the pr o e O otitnx on charges of rape, sec p 383, ante 

(n) R v JFntaw (1817), 2 Stark 116, per Baixsv, J , at p 163 

(o) Uhminal Procedure Act, 1865 (28 A 29 Yict c. 18), s 6. 
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he denies the imputation of partiality, evidence may hi given to i. 

prove that he is not impartial or that be is so closely oormeeted with General 
the person for whom he gives evidence that he is not likely to he 
impartial (p). 

Subject to these exceptions, a witness who denies facts put to 
him in cross-examination cannot be contradicted &b to such facts, 
unless they are relevant to the issue (g). 


(p) See R v Fewm cited m Hams r Tippett (1811), 2 Cam]) 688 In this 
case on a charge of larceny the prisoner s counsel was allowed to ask the 
principal witness for the prosecution whether he had not been ohatged with 
robbing his master and whether he had not afterwards said ho would be 
revenged and li would soon fix him in Monmouth gaol”, on Ins denying 
both suggestions La WHENCE, J , refused to allow the defence to prove that 
the witness had been ohaiged, but allowed proof of the words alleged to 
be used, as such words were material to the guilt or innocence of the prisoner 
So m R v Shaw (1888), 16 Cox, C C 501, a witness for the proseoution 
having denied on cross-examination that ho had had a quarrel with the 
prisoner, Cave, J , allowed evidence m contradiction to be given to prove the 
quarrel and that the witness had threatened harm to the prisoner In li v 
Whelan (1881), 14 Cox, C C 695, ou a charge of murder a witness who identified 
the prisoner as the murdoier was cross-examined as to nn alleged statement 
that he had made on a fonner occasion to the effect that the pusonor was not 
the murderer In Stafford’s (Lard) Case (1080), 7 State Tr 1293, MOO, evidence 
was given on behalf of the accused that one of the witnesses for the Crown had 
bribed witnesses to swear against the accused , and see Lang horn’s Case (1679), 
7 State Tr 417, 446, and Caroline’s Cast (1820), 2 Bind & Bing 284, 302, 311, 
H L The fac t that a witness has accepted a bribe to give evidonce or that he has 
given another person a bribe to induce him to give evidence is umtei ml to the issue 
as going to the impartiality of the witness and may be proved ( 4 -G v HifehtotA 
(1847), 1 hxch 91 , at p H)l)i A witness may be cross-oxaminod as to a previous 
statement made by him relative to the subject- matter of the indictment and 
inconsistent with the evidence he has given, and if he does not distinctly admit 
that he made such statement, proof may be given that he did m foot make it, 
but before such proof can be given, the circumstances of the statement, sufficient 
to dosignate the particular occasion, must be men 4 jned to the Witness, 
and he must be asked whether or not he has made such statement (Evidence 
Act, I860 (28 A 29 Viet c 18), s 4)* A witness may be <ross examined 
os to previous statements made by him in writing or ledtued into writing 
relative to the subject-matter of the indictment without the writing lifting 
shown to him, but he cannot be contradicted by proof of such writing, unless his 
attention is first called to those parts of the writing which are to be used to 
contradict him (tbtd , s 6) This is frequently done in the case of depositions 
of the witness before the examining justices (ll v lltlty (I860), 4 V & P 964 , 
R V Wright (1866), 4 F ft f 967, R v Hughes (1868), Hosooe, Criminal 
Evidence, 13th ed , 118) If a witness denies that he m«*de such a statement, 
evidence can only be given to contradict him, when the statement is relevant 
to the issue Thus, where a witness for the Grown was asked in cross-examina- 
tion if he had not previously said that the officers of the Grown had offernl him 
a bribe and he denied having said so, it was held that evidence could not be 
given to prove that he did say so, as the question whether such a statement had 
been made was not relevant to the issue (A ~G v Hitchcock (1847), 1 Ex<h 94) 
A witness may be cross-examined to show that he stands m such a dose relation 
to the defendant that he is not indifferent or impartial, and if he demo* the 
suggestion evidence may be given to prove such relation (Thomas v David 
(1336), 7 O A P 350) 

<g) See A -G v Hitchcock, supra , per Pollock, 0.B , at p 99 " If the 

answer of a witness is a matter which you would be allowed on tout part to 
prove in evidence— if $ has such a connection with the issue that 1 011 would be 
allowed to give it in evidence — then it is a matter on which you mat contradict 
lum n Thus, if a witness is asked whether he hss not and denie* that he has 
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749 If the character of a witness has been impeached either by 
cross-examination or by direct evidence called for the purpose of 
impeaching it, the side that calls the witness may give evidence to 
show that his character is such that he is worthy of credit (r). 

Sect 2 — Method of Pr >of. 

Sot-Seot 1 — In General 

750 As regards the manner in which facts relevant to the issue 
must or may be proved there is m general no difference between 
civil and criminal cases (8), but there are some paiticular points of 
difference ausing out of tbe special nature of criminal proceedings 
Thus, in criminal proceedings no admissions pielimmary to the 
trial can oidmanly be made by the defendant oi his advisers so 
as to dispense with oral evidence and strict proof of facts necessary 
to be proved (t) 

The plea of guilty at the trial is a formal and conclusive admis- 
sion of the offence charged in the indictment, and dispenses with 
the necessity of proving the facts alleged therein 

When the plea is not guilty, m cases of misdemeanour the 
defendant or his counsel may at the trial make other admissions of 
facts, but in cases of felony no such admissions can be made 
Therefore, if the defendant pleads not guilty on a charge of felony, 
oral evidence is indispensable, whereas if he pleads not guilty on a 
charge of misdemeanour, such evidence may by agreement be 
diBpensod with in certain cases (a) 


made a statement on a question affecting tbe guilt or innocence of the prisonor 
inconsistent with the evidence which the witness is giving, such a statement may 
he proved by the other side ( R v Whelan (1881), 14 Cox, C C 595) As to cross 
examination of a paity’s own witness by the party who calls mm, see p 364, 
ante As to iapo, see p 383, ante 

(i) Ji v Murphy (1753), 19 State Tr 693, at p 724, see R v Whelan (1881), 
14 Coa, 0 0 595 

(a) i -(? v Le Merchant {\Vi2\ cited 2 Term Hep 201, n , 202, It v Watson 
(1817), 2 Stark 116, at p 150 , It v Burdett (1820), 4 B & Aid 95, per Bfst, J , 
at p 122 , R v Murphy (1837), 8 0 & P 297, 306 , It v Iranaa (1874), L E 
2 0 O R 128, at p 133 As most crimes are committed in seciet, and as the 
question of intention and guilty mind plays a much moie prominent part in 
criminal than m civil proceedings, direct evidence ot the guilt of ou accused 
person is often impossible, and a great deal of the evidence m criminal trials is of 
the kind which is called indirect or circumstantial or presumptive (Ji v Burdett 
(1820), 4 B &Ald 95, per Best, J , at p 122), and oee Report of the Committee 
of the House of Commons appointed to inspect the Journals of the House of 
1*0*4* on the Trial of Warren Hostings, Works of Edmund Burke (ed 1826, 
Rmn£ton\ Vol XIV , 399 • 

(0 See R v Thornhill (1838), 8 C & P 575, where, in a prosecution for a 
misdemeanour (perjury), the legal advisers on both sides had agreed before the 
tnai that formal proofs should be dispensed with and that part of the case for the 
prosecution Bhoufd be admitted, but Lord Abxkqier, 0.B , said “ In a criminal 
case tried on the Crown side of the assizes I cannot allow any admission to be 
made on the part of the defendant, unless it is made at the trial bv the defendant 
or his counsel ” It appears from this that, if a criminal case is removed by 
certiorari and u tned iu the Xing's Bench Division, or an the civil side at the 
assizes, preliminary admissions can be made , but tins only applies generally 
to misdemeanours, as it is no? the practice to remove indictments for felony by 
cert ior art (see title Crown Practice) 

(«) Aillipps on Evidence 10th ed , Vol. 1 , 391 , R v Footer (1836), 
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761 In criminal cases, with certain exceptions (i), evidence on s*ct t 

commission cannot be taken or used. Method of 

Proof 

762 In criminal cases neither party can obtain evidence from — * 
the opposite side by means of interrogatories or discovery of Dweov«j. 
documents (c) 

A defendant in a criminal proceeding cannot be compelled to 
produce evidence against himself (d), consequently no oidar can 
be made on him to produce documents or other things (r) But an 
older may be made in a criminal case under the Bankers 1 Books 
Evidence Act, 1879 (/), for the inspection and taking copies of 

7 C & P 495 In cases of misdemeanours admissions can bo made (R v. 

Foster, supra, per Patti son, J , R v Morphew (1814), 2 M & 8 602). 

A defendant charged with a crime may make statements bofore his trial whun 
amount to confessions and admissions of his guilt, and such statements tiro 
evidence against him and may be proved against him at his tual, if ho pleads 
not guilty but such statements may be repudiated or explained by him at his 
trial and aie not conclusively binding on him (soo p 594, post) 

S in prosecutions for misdemeanours depositions of a witness who is about 
ivo the count] v can, ft seems, be taken with the defendant's consent [R v 
Mvrphrw (1814), 2 M & S 002, where Lord Ellenbououqji, 0 J , said tlioro 
was a piccedont for such a proceeding in the lmpeaoliment against Warren 
Hastings) Under the Merchant Shipping Act, 1894 (57 & 58 Viet o 60), 
s 691, if a criminal proceeding is instituted hero and it is provod that a witness 
who>o deputation has been taken on oath out of the Umtod Kingdom m the 
pTosonce of the accused before any justice m the King's dominions, or any 
I4ntifc.li consular officer elsewhere, cannot bo found in the United Kingdom, the 
deposition can be used m evidence (see R v Conning (1868), 11 Uox, 0. C 
174, Jt v Anderson (1868) 11 Uox, C 0 154, 11 v Stewart (1876), 13 0o\ 

0 0 296} lii cases of indictments or informations in the King's Bench 
Division for misdemeanours or offences committed in Indiu, and for misde- 
meanours committed against the Acts passed for the suppression of the slavo 
trade m any pla< cs out of the United Kingdom and within any British colony, 
settlement, plantation or territory, the King’s Bench Division may award a 
mandamus to the judges of the courts of the places whore the alleged offences 
wore committed to hold a court for the examination ot i f nesses, and examina- 
tions taken under such a mandamus are admissible in eudonce on a trial lioie 
for tlio specified offences (East India Company Act, 1772 (13 Geo 3, c hi), 
e 40, Slav o Trade Act, 1813(6 & 7 Viet o 08) ft 4) There are similar pro- 
visions as to prosec utions for offences committed abroad by persons employed 
m the public service (Criminal Jurisdiction Act, 1802 (42 Geo 3, c 85), « 2) 

For an instance of evidence taken abroad under the latter Act, see Jt v Pictou 
(1805), 30 htateTr 225 As to the depositions of a witness examined before the 
justices who is dead or unable to travel, or kept out of the way by the accused, 
and us to the depositions taken before a coroner, and as to depositions privately 
taken of a witness who is ill and not ox]>ected to recover, soe p 565, ante 

(e) The piactice as to interrogatories and inspection of documents is governed 
bv the Kules of the Supremo Court, which have no application to criminal cases 
^Ord 68, r 1 , see Judicature Act, 1875 (38 & 39 Viet c 77), s 19) 

(d) A -G v Le Merchant (1772), cited 2 Term Hep 201, n , 11 v Parnrtt {at 
Purnell) (1748), cited 2 Term Rep 202, n , R v Cornelius (1745), 2 Stra 1210, 

R t. Heydon (1762), 1 Wm B1 351 

(e) Ibid It has been decided in one case that an order cannot be m id" at 
the instance of the defendant, on the prosecutor for the inspection of d u- 
ments (R v Holland (17 l )2), 4 Term Rep 691) But an older was imd» »t the 
instance of the defendant m R ▼ Colnect (1861), 3 F & Y 10 3, fni munition 
of letters which had been seized under a search warrant and wmo iu the 
possession of the prosecution A defendant is entitled to copies of the deposi- 
tions taken by the examining justices (see p 322, ante) 

( /■) 42 & 43 Yict c 11, ss 7, 10 , see title Bankers axd Bamcing, Yol. L, 
p 644 
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753 Except in certain cases (A), neither the defendant nor the 
wife or husband of a defendant in a criminal matter can be called 
ns a witness for the prosecution or can be called without the 
defendant’s consent as a witness for any defendant (t), 

A defendant m a criminal matter cannot, except when a nolle 
prosequi has been entered or a veidict of not guilty been returned 
in respect of him, be served with a subpoena ad testificandum or a 
subpoena duces Utum ( k ) 

754 The inadmissibility of confessions and admissions of guilt 
by a pnsonei m certain events hereinafter lefened to is peculiar 
to criminal law (I) 

The admissibility of dying declarations and the admissibility in 
cases of rape and similar offences of the details of a complaint by 
the prosecutrix aie peculiar to criminal law, and afford an exception 
to the ordinary rules of evidence relating to hearsay (m). 

755 There is not any general rule requiring that more than 
one witness should be called to establish a prwi& facte case , but 
corroboration of the evidence of a witness who deposes as to the 
material facts alleged by the prosecution is desirable and in some 
cases is necessary (n) The evidenoe of an accomplice is not 
sufficient, unless corroborated m some material particular (o) 

756 A document which the law requires to he stamped, but which 
is unstamped, is admissible m evidence in criminal proceedings (p) 

767 There are some presumptions which aie peculiar to criminal 
proceedings and others whioh, though common to civil and criminal 
proceedings, are much more commonly applied in criminal than 
in civil procedure ( q ). 

(v) R v Kinghom , [1908] 2KB 949 The order may be made by anj 
criminal court before whom the prosecution is being conducted (tbtd ) 

(A) See pp 402, 405, post 

(t) Ibid • 

(h) Ibid , and A -Q v Le Merchant (1772), cited 2 Term Rep 201, n If a 
defendant is m possession of a document or thing the pioduction of which is 
necessary for the proof of the oase of the proseoutiou, he can be served with a 
notioe to produce tbe document or thing, but he is not obliged to produoe it v if 
he does not produce it after being served with a notice to produce, secondary 
evidonoo may bo given of the contents of any such document or of any inscription 
etc on any such thing (see p 390, port}* 

! ') boo p 394, post 
m) See pp 393, 394, post 

ft) Two u ltnosses are necessary in the case of treason and ofperjurr and where 
the evidenoe of a child is given not on oath or affirmation The evidence of ifti 
accomplice given for the prosocution should be corroborated. The evidence of 
the complainant m charges of rape and similar offences is of little weight, if not 
Corroborated , and see pp 408, 456, 471, 494, 503, 643, G15, post 

(«)< v H orren (1909), 23 T L R. 633 , Be M rumor, [1894] 2 Q.B 416, JL 
v. Tak, [190b] 2 K B 680 , and see R v M (1908), 72 J P 214, R ▼ Kith 

ham (1900), 26 T L R, 656 j R v Mvlhm (1848), 3 Cox, O C 626, followed in 

R v. jidfety (1909), 73 J P 239, R v Everest (1909), 73 J P 269 

(p) Stamp Act, 1891 (54 ft 65 Viet c. 89), a. 14 (4). 

(§) 44 A Jttesumption of any tact is an inferring of that fact from other facts that 
arc known * ( per Abbott, <J J, R v. Burdett (1820), 4 B & Aid 93, atp 161) 
Piesunrptio&s are sometimes divided into conclusive and irrebuttable presump- 
tions of law ( pruumptumu juris et do jure), rebuttable presumptions of law 
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758 Apart from the points of difference to which reference has 
been made, the general lules of the law of evidence as to proof of 
facts (including facts of which the courts take judicial notice) and 
of documents are the same m criminal as m civil proceedings (r). 


(preeumptumea June), tje, lnfeiences recognised by law, which “stand instead 
of proofs till tlxo contrary bo pioved'* (Gflbeit, Law of Evidence, (>th ed , 142), 
ana presumptions of faot or mete ordinary inferences of far t hut tho so called 
presumptions of faot are only ordinary mfeionoes not specially recognised by 
law There are two urebuttable presumptions of law whioh are peculiar to 
criminal procedure, namely, that a child undei the age of seven is incapable of 
committing a crime and that a boy under the age of fourteen is incipable of 
committing the crime of rape (see p 240, ante ) , these pi esumptionn are con- 
clusive m favour of the defendant There are no urebuttable pi ©sumptions of 
law m criminal cases which ore oonolusn e against a defendant, except possibly m 
prosecutions for tho non repair etc of highways (see p 383, (tnte) A lebuttuble 
presumption of law is ono that establishes a pnma faue case, and whuh, if 
not rebutted, should lead to a veidict in favour of the side which establishes the 
presumption Instances of such a piosumption peculiar to cnmiuul oases aio 
the presumption that a person found m possession of stolen goods soon aftei the 
theft is guilty of larceny, or of receiving stolen goods with guilty knowledge, 
that an miaut between the age of seven and fourteen yoois is doii tnuiyax (see 
p 2J9, ante), the presumption of intention, te, that every man is to bo 
deemed to have intended the natuial and piobable consoquencos of his acts 
(/? v Dnon (1814), 3 M & S 11, at p 15, Jl v Harvey (1823), 2 13 k 0 
257, at p 264 , R v Meade, [1909] 1 K B 895, 0 0 A , and see p 236, 
<znt<), is a presumption which, though not pecuh&i to criminal law, is more 

S enoially applicable to criminal than to civil cases , so is the presumption of 
le mhoconce of a person accused of a enmo ( R v JVht/e(186ti), 4 F & F 383) 
Tho presumption of marriage fiom cohabitation is common to civil and ruminal 
cases, but is not applicable on a charge of bigamy (seo pp 393, note (t), 534, poet) 
The presumption ovinia rite esse acta, i e , that a m m who has acted in a public 
capacity was duly appointed and has properly dischaigod his othcial duties, is 
common to criminal and civil proceedings (for its application to criminal pro- 
ceedings see R y Gordon (1789), 1 Loach, 61 5 , It v fie** (1834), 6 0 & P 806, 
R y Jones (1809), 2 Camp 131, It v Gardner (1810* 2 Camp 513, U v 
Verclst (1813), 3 Camp 432 , R v Howard (1812), 1 ^ >od & It 187 , Jl v 
Dorrett (1833), 6 0. & P 124, R v Murphy (1837), 8 C £ P 297, R v \tuton 
(1844), 1 Car AEir 469 , 11 v Townsend (1841), Car AM 178, R v Mtinummq 
(1856), Dears &B 131 at p 142 R v Ctessvell (1876), 1 Q B D 416, C C It , 
li v t>lewart(WiG), 13Cox,0 C 296, atp 297, It v Roberts (1878), 1 1 Cox, C C. 
101, C O It , R v Ganey (1887), 16 Cox, 0 0 252, 0 0 It , but see Ji v Essex 
(1857), Dears &B 309) Theie are some statutory presumptions which are peculiar 
to criminal cosob, e g , the presumption of innocence on a cbaige of bigamy fiom 
the fact that the husband or wife of the accused has been continually abnont for 
seven years before the second marriage and was not known by the accused to bo 
living within such time (Offences against the Person Act, 1861 (24 & 25 Viet 
c 100), 6 57) There are statutory presumptions of guilt from the making of 
ppssessmg etc of coming tools (Coinage Offences Act, 1861 (24 & 25 Virt 
c 99), s 24), from the possession of forged instruments (Forgery Act, 1861 
(24 & 25 Viet c 98), ss 13, 45) , from the possession of public stores (Piihlio 
Stores Act, 1873 (38 & 39 Viet c 25), s 7) , from acting or behaving as Hie 
master or mistress of a disorderly bouse (Sunday Observance Act, 1780 
(21 Geo 3, a 49), s. 2) , from the finding of instruments of gaming in any 

g aoe suspected to be used as a common gaming house (Gaming Art, 1845 
A 9 Viet, c 109), s 8), from being found by night in possession without 
wful excuse of any instrument of housebreaking (Larceny Act, 186] Ui & 25 
Viet c. 96), s 58) , and see Taylor on Evidence, 10th ed , Vol 1 , 28'* 

(r) See title Evidence Ah to proof of handwriting, see Cmnmil Procedure 
Act, 1665 (28 A 29 Viet c 18), a. 8, and & v. Stlverfo.k, 2 4- B 766 
0. C B. 
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Thus, the rale requiring that the best evidence of which a fact is 
capable should be given to prove it applies to criminal cases, and 
makes it necessary that the contents of a written document should 
be proved by the production of the document alone (s), except 
when the written document is lost or destroyed or is m the possession 
of the adverse party, who doos not produce it after being served 
with a proper notice to produce, oi is m the possession of a person who 
is privileged to withhold it and who insists on his puvilege, or where 
the production of the document would be physically impossible or 
highly inconvenient, or where the document is of a public nature and 
some other mode of proof has been specially substituted (rt 

The rule as to the “best evidence 99 is confined to written 
documents or things on which somothmg is written or printed oi 
engraved The 1 ule does not apply to other chattels the pioduction 
of which m court is not essential, and evidence can be given of the 
condition etc of such chattels without their production (a) 

759 If a document of which the prosecution wishes to give 
evidenco is in the possession of the defendant, or of a solicitor, 
agent, or servant of the defendant, the prosecution must seive on 


(«) Gilbert on Evidouco, Gth ed , 3 , Queen's Case (1820), 2 Brod & Bing 
284,11 L 

(t) Soeltoseoe’s Cnmmal Evidence, 13th ed , 2, ft v Doran (1791), 1 Esp 127, 
R y Kitson (1863), Dears C 0 187 (insurance muht be proved by production 
of policy) , H y Uube (1792), Peake, 180 (matter of record cannot do proved by 
parol evidence), R v Rowland (1808), IF & F 72 (proceedings in county 
court other than evidence must bo provod by official documents), R v DtUon 
(1877), 14 Cox, C C 4 (in proceedings before justices information, if in writing 
and in oxutonco, must do produced) t and R v Regan (1887), lb Cox, C 0 201 

S to prove that the defendant sent a telegram original of message must be pro- 
duced, or its destruction proved) The mere circumstance that a written account 
of the fait to be proved exists does not exdudo paiol evidence of the fact (2? v 
Layer (1722), 1G State Tr 94, at p 214) Thus, topiovo perjury m county court 
proceedings the judge's notes need not be produced, but the evidence given can 
be proved by parol (ft v Moiqan (1852), 6 Cox, 0 C 107), printed matter can 
lie given m evidence without producing the manuscript (R v Watson (1817), 2 
Staik 116, 120) , ovidence can be given of the resolutions proposed at a meet 
mg without producing the paper from which the lesolutions were read ( R v 
& hen dan (1811), 31 State Ti 643,671 , ft v Hunt (1820), 3 B & Aid 660, R v 
Moors (1001), 6 East, 419, n ) If persons who act m a pubbe capacity have been 
appointed by a document in writing, in order to prove their appointment it ib 
not necessary to produce the document, but ovidence may be given that the 
persons have acted m the alleged capacity \R v Cordon (1789), 1 Loach, 616, and 
loses cited on p 389, ante) As to admissions of a paity relating to a written 
document which is not produced, see Slattene y Fooley (1840), 6 M & W 664, 
the rule m which is applicable to cnmmal cases, but there seems to be no 
reported case of its being applied to such cases (Rosooe’s Criminal Evidence, 7^ 
(ti) R v Francis (1874), L B 2C 0 E 128 The coses of R v Robinson 
(1866), Lo & Ca 604, and R v Farr (1864), 4 F & ¥ 336, con hardly be 
regarded as authonties to the contrary In R y Hunt (1820), 3 B A Aid 566, 
575, paid evidence was given of the inscriptions on banners The fact that 
a document is in a particular person's handwriting may be proved in a 
cnmmal ease in any of the different ways in which it may be proved w a 
civil case, no one of such ways is in law better than another (see Taylor on 
Evidence, 10th ed , Vol II , p 1336) So absence of consent of the owner of 
property to an act can m soma eases do proved by other evidence than that of 
the person whose consent is necessary (ft v Hazy (1826), 2 C. & P 468, ft v# 
Allen (*826), 1 Mood. C. t 154) 
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the defendant a notice to prodace the document at the trial, and if 
the defendant does not produce it at the trial and proof is given 
tracing the document to the possession of the defendant or lus 
solicitor etc , and shoving that the notice to produce was duly 
served, the prosecution may give secondary evidence of the 
document (v) 

If the defendant wishes to give evidence as to the contents of a 
document which is m the possession of the prosecutor, he must 
serve the prosecutor with a subpoena duces tecum The piohecutor 
is not a party, for criminal proceedings are at the suit of tho Crown, 
and a notice to produce served on the prosecutor does not enable 
the defendant to give secondary evidence, if the original is not 
produced (a,) 

If a defendant has been served with a notice to pioduce a 
document and he does not produce it, and tho prosecution gives 
secondary evidence of the document, the defendant cannot afterwards 
give the document m evidence (a) 


(i) A -G v !e Merchant (1772), cited 2 Term Rep 201, n , It v Ell numbs 
(1831), 5C AF 522,/? v Kitaon (l85J\ Dealt* (' 0 187, It v Gordon (1784), 1 
Loach, 300, li , It v Hunter (1829), 4 U &P 128, It v El worthy (1807), L R 
10 OE 103 If it is pioved that a defendant read m tho hearing of a witness 
a letter or other document or part of it, evidence can bo given by the witness 
of what he hen id without giving the defendant notice to produce (7? y La yet 
(1722), 16 State Ti 94,atp 170, ft v Moors (1801 ), G East, 410, n ) If copies of 
letters are found in the possession of the defendant and aie seized, such copies 
may he given m evidence against him, and it is not necessary to produce tho 
ongmals (It v / ?anciu (1717), 15 State Tr 897, 941) A notice to proa uco a docu- 
ment known to have been destroy ed is unnecessaiy, and secondai v ovulenoo can 
be given on pi oof of the destruction (/? v Sprogge , cited Uow v Hall (1811), 11 
East, 276, It v Hawoith (1830), 4 0 & P 254) Notico is not nfuoHsruy to 
produce a duplicate original (Vhihpson v Chase (1809), 2 Camp 110, ( tilling v 
Treweek (1827), 0 B AO 394,/? v Watson (1817), 2 Stalk 1 1 6, 1 29) or a counter- 
part (Bee Burleigh v Stibbs (1793), 5 Term Rep 465 , Roe d Went v Davis 
(1806), 7 East, 363), or a notice (see Colltnq v Treweek M827), 6 13 & C 394, at 
p 398, Jou/ v Orchard (1799), 2 Bos & P 39, Km* v Beaumont (1822), 3 
Brod & Bmg 288) It is not necessary to serve a noti o to pioduce a docu- 
ment when, from the nature of the case, the defendant knows that he is 
charged with its possession, eg , when tho defondiut is charged with sf cnling 
the document (/? v Ankles (1784), 1 Leach, 294 , compare Culling v I renulc, 
supra, per Ba\LLY, J , at p 398, and / reds v tWc(1803), 4 Esp 256), if a 
defendant is charged with forging a document, and the document is in his 
possession, a notice to produce is necessary (/? v Haworth (18301, 4 0 A P 
254 , It v 1'itzsimon* (1869), 4 I R. C L 1) Jn an indictment against a 
solicitor for perjury in b wearing that there was no diaft of a certain document 
notice to produce the draft is necessary (It v Elworthy (1867), L R 1 0 C K 
103) If a document is last seen in the possession of a dc fondant, it lies on nun 
to trace the document out of his possession {It v Thstlewood (1820), 33 State Tr 
682, per Abboxt, C J , at p 758) A notice to produce need not be m writing, 
hut generally is, and in criminal cases, if tho defendant is m ousted j and has no 
solicitor, it must be in wilting It may be served on the defendant himself or 
upon his solicitor (A -G v L Merchant (1772), 2 Term Rep 201, u ) It mu«t 
be served within a reasonable time of the trial, tx , within such time as to enable 
the defendant to got the document from tho place where it is {R v / IU ombe 
5 0. &P 522, It v Haworth (1830), 4 C & P 264, R v KtUon (1653), 


dd( JS40), 8 
{Hughes v. 


0 C. 187 , B v Barker (1858), 1 V & P 326 , Hughes v Budd 
Dowl 315) A notice to produce should not be served on a Sun'Lij 
Budd, supra , per PATTESON, J , at p 317) 

(*) 'Wills on Evident#, 2nd ed , p 3o9 

(a) J Dos ▼ Hodgson (1840), 12 Ad A EL 135 ; Laxton v Reynolds (1854), 18 
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If a document is in existence and its production is procurable by 
a subpoena duces tetum, secondary evidence cannot be given of it, 
unless such a subpoena is served on the person who has the 
document and he refuses on a good ground of privilege to produce 
the document (b) 

If the person who has possession of the document is outside the 
United Kingdom, and all reasonable attempts have been made to 
procure the document and the person refuses to give it up, secondary 
evidence may, it seems, be given (e) 

760 If it is proved that it is impossible or highly inconvenient 
to produce a document or a thing on which theie are mscuptions 
or representations which it ib desired to prove, secondary evidenoe 
may be given of such document or thing (d) 

On the samo principle secondary evidence may be given of Buch 
a document or thing, if the original is m a foreign country by the 
law of which it cannot be removed (e). 

761 If a document is of a public nature, it is admissible in 
evidence on its mere production from the proper custody without 
further pi oof ( f ) Copies of such documents, if officially cei tided, 
aie by various statutes made admissible in evidence in the place of 
the originals ( g ). 


Jur 96 ) But if tho defondant does not produce the document when it is 
called for, and tho pioseaition tenders secondary evidence, the defendant is not 
precluded from then pioducmg a document which he alleges is the original and 
from asking the witness who is giving secondary evidence whether it is not the 
original and, on the witness denying it, from giving evidence to prove that it 
is the original Tho judge is bound m such a case to hear the evidence, and, if 
he is satisfied that it is the original, must exclude the secondary evidence 
{Boyle v Buti/nm (1855), 10 Exch 647) The effoet of Buch evidenoe being 
given, if the j udge believes it, is to let in the document which the defendant 
allogos to be the original (ibtd ) 

(b) See R v Reason (1722), 1 Stra 499, at p 500, Ualcraft v Quest, [1898] 1 
Q B 759, 0 A , R v lhxon (1765), 6 Burr 1687 

(c) See Boyle v Wiseman (1855), 10 Exch 647, per Pajlk*, B , at p 649 

(»/) Seo R v Hunt (1820), 3 B & Aid 566, where secondary evidence was 
given of inscriptions and devices on banners earned at a publio meeting (see, as 
to this caBO, R v Utility (1843), 1 Cox, C 0 12, per Matjlb, J , atp 13 , and see 
Demy Cole (1834), 6 C &P 359, atp 360, Jones y TarleUm (1842), 9 M & W, 
675, at p 677 Mortimer v McCallan (1840), 6 M & W 68, at p 68) Bnt m 
M v Jsrfye (1842), Wills on Oirouxnstantial Evidence, 5th ed , pp 260, 288, 
Mauls, J„ refused to allow secondary evidonco of the oontentsof a coffin-plate 
m a case where a body had been exhumed The ground of this decision was 
that the coffin-plate was m the cifcumstances removable and might have been 
produced (see R v Hinlty (1843), 1 Cox, C 0 12, at p 18) But in ordinaqr 
eosos, where there has been a bunal and no exhumation, secondary evidenoe of 
the ineonption on a coffin-plate would be admitted 

fe) Ahionv Furmvdl (1834), 1 Cr M & R 277 

if) B*or a list of such public documents, see Taylor on Evidence, 10th ed*, 
VoL ft* p 1150 , and tide Emucros 

fad As to the statutes Which expressly provide for the proof of particular 
publio documents bv means of copies, see Taylor on Evidence, 10th ed , Yol. EL, 
p 1168 ; Wills o? Evidence, 2nd ed , Appendix A, “ Public Documents/' p 422 , 
and title Eycdakcb. Any public document for the proof of which by means 
of a copy there is no statutory provision may be proved by an examined copy 
or extract signed and certified as a true copy or extract br the officer to whose 
custody the original li intrusted (Evidence Act, 1861 f 14 A 16 Yurt ©. 99), 
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Public documents are documents drawn up by publio fane- 8«oi % 
tion&nes in the executive, legislative, and judicial departments of Method of 
Government with reference to the transactions which they are Proof, 
required to enter in the course of their public duty and which 
occur within the eirole of their own personal knowledge and 
observation^) 

Sub-Sect 3 — Btartay Evidence 

762 The rule aB to the inadmissibility of heaisay applies In Beamy, 
general to criminal trials The exceptions to the rule also apply (t), 
but theie are also two exceptions which are peculiar to criminal 
cases, namely, (1) dying declarations and (2) complaints m cases of 
rape and similar offences 

Dying declarations are only admissible where the death of the 
person who made them is the subject of the charge (1) 


s 14) Proclamations, treaties, and other acts of state of any foieign State 01 of 
any British Colony, and all judgments and other judicial piocoodings, and all 
affidavits, pleadings and other legal documents filed or deposited in any suoh 
court, may similarly be proved by authenticated copies (tbtd , s 7) A convic- 
tion or acquittal of a perbon charged with an indictable offence may be piovod 
by a copj of the reooid with the formal parts omitted, certified, or purporting to 
be coi tilled, by the officer having custody of the reooids of the court vtheto the 
conviction or acquittal took place (tbut , s 13), see also as to proof of oonvu- 
tion, Cuminal Procedure Act, 1865 (28 & 29 Yict o 18), h 6, Prevention of 
Crimes Act, 1871 (34 & 35 Yict c 112), s 18 Any pioolaination, older, or 
regulation issued by the Soveioign or by the Privy Council, either befoto in 
flftor 2oth June, 1868, and any proclamation, ordei, or regulation issued bv 
the Tieasury, the Admiralty, the Secretaries of State, the Board of Trade, and 
the Local Government Board may be proved by the production of a copy of the 
Gazette purporting to contain such proclamation eto , or by the production of 
a copy of such proclamation eto , purporting to be printed uj the Govornmont 
printer, or under the superintendence or authority of the Stationery Office, or 
by a copy or extract pui porting to bo rertifiod (Documentary Evidence Act, 
1868 (11 & 32 Viet c 37), s 2, see also Documentary Evidence Act, 1882 (45 
Yict c 9), and Documentary Evidence Act, 1895 (58 Yu t c 9)) 

( h ) Taylor on Evidence, 10th ed , Yol, 11 , p 1073 

(t) For mstances of such exceptions in criminal c isos, soe R v Rh»$ 
(1837), 7 Ad & El 550 (admissions of deceased persons against interest) , 
R v Buckley (1873), 13 Uox, 0 C 293 (statements by a deceased person 
m the course of hia employment), R v lllandy (1752), 18 State Tr 1118, 
1135, R v Johuon (1847), 2 Oar & Kir. 354, R v Oonde (1867), 10 Cox, 
C C 547, R v Palmer (1866), Shorthand notes, pp 26, 3H, 42 (evidence of 
EUrabcth Mills, Dr Savage, and William Stevens), R v (Av*ter (1888), 1C Cox 
C C 471, 473, appiovod in R v Perry (1909), 2 Or App ltep 270, Avnon 
t Ktnnaird (Lord) ( 1806), 6 East, 188, atp 198 (statomonts by a person as 
to his health and symptoms), It v /Jerycr, [1894] 1 Q. B 823, [t v Antrobus 
(1835), 2 Ad & El 788, 794, R v Bed) vrdshire (Inhabitants) (1855), 4 E & B 
535, at p. 541 (evidence of reputation on a question of public right) Evidence 
el reputation to prove a marriage is available m all criminal cases, except m 
bigamy (R v Atktntum (1814), 1 Bussell on Crimes, 6th ed , p 169, It v 
Woodward (1838), 8 C A V 661) In bigamy the prosecution cannot prove the 
brut marriage by reputation (Cathervoood y Cation- (1844), 13 M & W 261, at 
p 265) , but even in bigamy, if the defendant sets up as a defence th it at the 
tune of the alleged u first marriage” the person with whom he or she wont 
through the ceremony of marriage was already married and had a hushm'l or 
wife alive, the defendant can prove by reputation the marriage whitu bo sots 
up (fi, v H tlson (1862), 3 F & F 119) 

(fc) R v Mead (1824), 2 B & C 605 , R v. Hutchinson (1822), 2 B & 0. 
606, n , R y Lloyd {1830), 4 0. A P 233 ; and see p 589, post In R» v. 
Edmund* (1909), 25 T L, B 0o8, OCA, depositions of a woman, taken when 
the expected to recover and on a (barge of attemj'^d muni* r, were held 
admissible on a charge of murdering the woman. 
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Sbot 3 The admissibility of the particulars of a complaint made boos 
M ethod of after the commission of an alleged offence m the absence of the 
Proo f defendant by the person in respect of whom a crime is alleged to 
~~ have been committed is peculiar to rape and similar offences ( 1 ) 
In other cases the fact of a complaint having been made is admis- 
sible, but the details are not (m) 

Sub-Sect 4 — Confessions by Defendant 

Admissions or 763 All statements relevant to the issue which are made by a 
-nf = party (a) can be proved in evidence against the party who made them, 

before trial” unless they are privileged from disclosure (o), subject to tins excep- 
tion, that admissions or confessions of guilt made by a defendant 
befoie his trial can only be proved against him, if they were made 
freely and voluntarily % e , without being induced by hopes held out 
or fear or threats caused or used by a person in authonty 
Only In giving evidence of such admissions or confessions it lieB upon 

admissible the pt execution to prove affirmatively to the satisfaction of the 
voluntarily judge who tiles the case that such admissions were not induced by 
any promise of favour or advantage or by the use of fear or threats 
or pressure by a person in authority (p) 

Pernm m By a person in authority is meant any magistrate (q), any police 

authority or other officer or person having custody of the defendant (?), the 
prosecutor and any person acting on behalf of the prosecutor for 
the purpose of having the defendant in custody or prefeinng a 
complaint against him (s) 

If the inducement is made by a person not m authonty m the 
presence of a person in authority, and is acquiesced in by the 
porson m authority, the confession made in consequence of Buch an 

(0 li v Ltlh/man, [1896] 2 Q B 107. C C B . 22 v Os&onte, [1905] 1 Jv B 
451, C 0 It , ilea tty v CvUinqworth (1896), 60 J P 740, 22 v Rowland (1 69b), 
62 J P 430 , R v Ktnghnm (1902), 66 J P 39}, R v Hoodless (1900), 
61 J P 282, R v Ingrey (1900), 64 J P 107 , II v Ruth (1896), 60 J P 777, 
sco p 61,1, post 

(»«) See It v WmL (1834), 6 C A P 397 , R v Ridtdale (1637), Starkie on 
Evidence, 4th ed , 469 But see R v I alley (1896), 60 J P 569 

(a) Seo as to pioof of handwriting. Criminal Procedure Act, 1865 (28 A 29 
Vu't e 18), e. 8 , R v Siherlotk, [1894] 2 Q B 766, C 0 B , and title 
Evidence 

(o) See title Evidence 

(v) 2 East, P 0 657, R ▼ Thompson , [1893] 2 Q B 12, C 0 B If a 
confession “proceeds from remone or a desire to make reparation lor the 
enrao, it is admissible , if it flows from hope or fear excited bj a person in 
authority, it is inadmissible” (ifcirf , per Cave, J , at p 15, and see R v 
Warvekshall (1783), 1 Leach, 263) As to a compulsory examination under a 17 
of the Bankruptcy Act, 1883 (46 A 47 Viet 52), seo note (a) on p 399, post . 
M R v Cooper (1831), 5 0 A P 585 

(r) See R v Boswell (1842), Oar A M 584 , R v Shepherd (1836), 7 C & P 
579, R v Doherty (1874), 13 Cox, C C 23, 24, R v Enoch (1833), 5 0 Sc P 
539 , B v Windsor (1864), 4F &F.360 
(*) R v Thompson (1763), 1 Leach, 291 , R v Jones (1809), Buss A By 152, 
R v Richards (1832), 5 0* A P 318, R r Hearn (1841), Car AM 109, 22. v 
Cum (1784), 1 Leach, 293, n , R v Simpson (1834), 1 Mood C C 410, 22 . v 
Vpihureh (1836), 1 Mood C C 465, R v Partridge (1836), 7 C A P. 551 , R 
v IlernU (1842), Car A M 534 , 21 v FenneU (1881), 7 Q B D 147, 0 0 B 
A* v Rose (1898) 18 Cut, 0 C 717, C 0 B , R v Thompson , [1893] 2 Q. B 
12 , C ■O B At one tune it seems to have been thought that a confession made 
m consequence of an mduioment by any person was inadmissible (seo R v 
Dunn (1831), 4 C. A F 543 , 22 v Slaughter (1831), 4 C A P 544 n . R v. 
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inducement is just as inadmissible as if it had been made by the b*ot s, 
person m authority ( t ) Method of 

An inducement made not to the accused himself, but to someone Proof. 


else, with the expectation that it will be communicated to the acoused, 
may have the effect of making a confession inadmissible, unless it 
is shown that the confession was not brought about by the 
inducement (a) 

It is for the judge m each case to decide whethei on the facts the 
confession is or is not admissible (b) 

Thomas (1834), 6 C & P 353 , It y Wafkley (1833), 6 0 A I 1 17.) , and nee R . 
v Spencer (1837), 7 0 & P 776, R v Kingston (1830), 4 0 A P W , but 
these oases cannot now be considered as authorities (see R v Taylor (1831)), 8 
C & P 733) A master of a servant is not a person in authonty with login il to 
this lule, if the mister is not the prosecutor, and if the charge in lospcct of 
which the conlesaion is made has no i elation to the person or propel ty of the 
master or of any member of his family ( U \ Moore (1832), 2 Den o22 , and see 
R v Slctman (1833), Deals C 0 240) In R v Simpson (1834), 1 Mood 0 C 
410, a confession made m cousoqueuco of throats and promises by the pioso- 
cutor’s relations was held madiniMHible In coses of felony anyone can arrest 
the offend ei (see p 296, aiifr), and theraforo anyone who threatens to imprison 
a person accused of felony puts hi in soli m the position of a prosecutor within 
the meaning of the rule and is a person in authority (It y Pa trail (1831), 4 
CAP 370) 

(t) R v laugher (1816), 2 Cir & Kir 225, R v Taylor (1839), 8 0 & V 
733, mg R v Pountney (18o6) 7 0 & P 302, but see R v Row (18091, 
huss A It y 133, It v Rene (1872), LB 1 C 0 11 362 Hut a statement 
made b\ one of two prisoners to the other m the presence of tho prosecutor and 

a constable (“ You had belfrr tell Mr tho tmth ”) does not come within 

the lulo and does not make a subsequent confession by the other prisoner 
inadmissible, for the con hi m ition of u person in authority cannot be necessarily 
mfeired in such a case (R \ Purler (1861), L© A Cu 42J 

(a) R v Thompson , [1893] 2 Q 13 12, C C K »N*e if v Nute t cited if v 
Ht in tt (1842), Cur A M 334, at p 333 

(b) Confessions have been hold inadmissible in the following cusrs -7f v 
Thompson (1783), 1 Leach, 291, whcie tho peison who hj.piehendcd the accused 
said to bun, 41 Unless you give me a more satisfactory i ount, I shall take you 
befoie a magistrate ”, R v Part aft (1831), 4 0 A P u70, where tho captain of a 
vessel m which the accused was a sailoi said, “ If you do not tell me who your 
partner was, I will commit ^ou to prison”, R v Richards (1832), 5 CAP 
318, where tho prosecutrix said to the accused that if she did not tc 11 all about 
it that night, tho constable would be sent for next morning, It v Hearn 
(1841), Car A M 109, where goods had been stolen and the owner of the goods, 
who was also the nidstot of the accused, said that if •■ho did not tell the truth 
“ about tho things that wuo found m *h« pump,” he would send for the 
constable to take her, R v Lock hurst (1831) Doais C C 218, where the 
prosecutor said to thepusoner, 44 If you don’t tell me, I will give you in chargo to 
the police, till tou do tell me” , It v Coley (1868), 10 Cox, 0 0 336, where in 
inspector of police told the prisoner that 41 if she did not tell, she might gt t 
herself into trouble, and that it would be the worse for her” , It v Cass 07M), 
1 Leach, 293, n , where the prosecutor said to the accused, 44 If you 1(11 me 
where they ” (t e , the stolen goods) 44 are, I will be favourable to you ”, R v 
Kingston (18 JO), 4 0 & V 387, whero the surgeon who was called to mg a 
person whom the defendant was accused of haying poisoned said to the 
defendant, 44 You are under suspicion of this, and you hod hotter tell all vm 
know” f R v Partridge (1836), 7 C & P 531, where the prosecutor said to the 
accused’ 44 1 should be obliged to you, if you would tell us what you know about 
it , if you will not* we of course can do nothing’', R v Oarwr '1 81*61 1 Den 
32?, where a doctor in the presence of the master and mistress of th© jmsoner, 
who was accused of poisoning her mistress, said it would be better for h< i to speak 
the truth (and see R ▼ Simpson (1834), 1 Mood C C 410) , Ji y Fennell (1881), 

H U— IX K 
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7 Q. B D 147, OCR, where the prosecutor said to the accused 11 — - tells 
me you are making housebreaking implements , if that is so, you had better tell 
the truth, it may be bettor for you 1 ’ ; if v Jones (1809), Buss ft By 152, where 
the prosecutor said to the accused that he only wanted his money, and if the 
accused gave him that, he might go to the devil, if he ploasod , R v Windsor 
(1864), 4 3? ft P 360, where the prisoner Baid to the searcher of female prisoners, 
who was with her m a room in the gaol to search her, 44 If I tell the truth, shall 
I be hung," and the searcher scud, 41 No, nonsense, you will not be hung", R 
v Enoch (1833), 5 0 ft P 639, where a woman who had charge of the prisoner, 
who was accused of murdering her child, told her she had better tell the truth, 
or it would lie upon her and the man would go free , R v Roswell (1842), 
Oar ft M 584, where a prisoner mado a confession after a constable had given 
him a handbill offering a rewaid for the discovery of a murder and a recom- 
mendation of pardon to an accomplice who did not actually commit the murder 
(in this case the prisoner mentionod that he made his confession because 
Government had offered a free pardon , if the offer of a pardon does not induce 
the confession, the confession is admissible, R v Dinghy (1845), 1 Oar ft Kir, 
837, so eR v Blackburn (1853), 6 Cox, 0 0 333, R v flail (1790), 2 Leach, 
659, n , R v QiUts (1866), 11 Cox, 0 0 69 Jy Hewett (1842), Car ft M 534 
whore the prosecutrix said to the prisoner that she would forgive the prisoner 
if the prisoner spoke the truth (this was hold to make inadmissible confessions 
made subsequently, but under the influence of the original piomzse); and see 
R v Mansfield (1881), 14 Cox, 0 0 639 , R v Warrmyha n (1851), 2 Don 
447 n , where the prosocutor said to a prisoner accused of 1 irconv, “ It is of no 
use to deny , I have seen the piece of goods at the station house," and on the 
prisoner admitting that he haa 44 done it,” said it would be best foi Lrn if he 
would tell how it was transacted , R v Doherty (187 1), 13 Cox, < 1 C 2 J, whole 
a police constable said to the prisoner, “ It is bettoi foi jou to tell tho tiuth and 
not put people to the extremities you are doing " (this was hold to mako inad- 
missible a statement made on the same dw about eight hours aftcrwaids to 
anothor constable) , and boo R v Rate (1871), 11 Cox, 0 0 680, R v Lnuyher 
(1846), 2 Car ft Kir 225, R v Shepherd (1836), 7 0 ftP 579, R v Thomp- 
son, [1693] 2 Q B 12, 0 C R, whore tho piosocutor said to tho prisoner’s 
brotlior, 41 It will bo tho right thing for ) our mother to make a statement " , 
R v Rose (1898), 67 L J (q B ) 289, COB, whero tho prompt utor said to 
the piiBoner, who was accused of stealing com, 14 You had bettei toll me all 
about the coin that is gone " Such expressions as 44 Yon had hotter tell tho 
truth," or 44 It is better for you to tell the truth," when uttered by a porson in 
authority, have acquired a sort of technical meaning importing either a threat 
or a benefit (R v Jarvts (1867), LB 1 C. 0 B 90, per Kamr, C B , and 
AVilles, J , at p 99) 

Confessions have been hold admissible m the following cases *—R v Row 
(1809), Buss ft By 153, where persons who had nothing to do with the appre- 
hension, prosecution, or examination of the prisoner admonished him m the 
presence of a constable to tell the truth , and, see R v Gibbons (1823'. I 0 ft P 
97, JB v Moore (1852), 2 Den 622, R v Sleeman (1853), Dears C 0 249, 
R v Parker (1861), Le ft Ca 42, JR v Reeve (1872), L R 1 C 0 B 362, 
R v Gif 5am (1823), 1 Mood O C 186, where the confossion was made m 
consequence of the persuasion of s clergyman, R v Tyhr (1823), 1 C ft P 
129, whore tho inducement was by a person not in authority and the coufession 
to a person m authority , R v Okues (1830), 4 C ft P 221, where a confession 
or statement was made after the inducement ceased to oper ite , and see R t. 
Richards (1832), 6 C & P 318 , R v Howes (1834), 6 C ft P 404 , R r 
Dingley (1845), 1 Car ft Kir 657, R v Rosier (1821), Phillippa on Evidence, 
10thed,Vol 1,414, R v Litigate ( 1815), Phillipps on Evidence, 10th ed , Vol L, 
414 i it v Jarvis (1867), L B 1 C. 0. B 96, whore a person in authority 
adfised the pusouer on moral grounds to spook the truth , and see B v Wild 
(18&5), 1 Mood O O 452 , A v Reeve (1872), L B 1 C C B. 562 A confession 
is admissible, if the inducement has no reference to the defendant’s escape 
from the charge brought against him (B v Lloyd (1834), 6 C ft P 395 , 
R v Green (1334), 6 C ft P 655), or where the words used by the person 
in authority import no promise or threat (R v Jones (1872), 12 Cox, C C 241, 
COB) Ana a confewMon was held to be admissible, where it was made 
after a police constable bad told the prisoner that “ho need not say anything to 
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A defendant may be convicted on his own confession without any 
corroborating evidence (c). 

764 A statement made by another person by the authority of 
the prisoner is evidence against the prisoner as much as if he had 
made the statement himself (d). 

765 If there are several persons accused of a crime and one of 
them makes confessions or admiBBions, such confessions or admissions 
are evidence only against the party who made them (»■) , but where 

criminate himself,” but “what ho did say would be taken down and used as 
evidence against him ” , see 22 v Hal dry (1852), 2 Den 4.10, diwippioving of the 
following casos —R v Drew (1837), 8 0 & P 140, R v Morton (1843), 2 
Mood & B 514 ,7? v Furley (1844), 1 Cox, C 0. 76, M v. Harm (1814), 
1 Cox, C C 106 As to confessions made undei the influence of drink, see 
R v Spihbury (1836), 7 0 & P 187, R v Sexton (1822), 3 BusboII on 
Climes, 482 Tho mere use of aitiflce to obtain a confession does not make 
the oonfcsmon inadmissible, but a oonfossion so obtained has very littlo 
weight (R v Thomas (1Mb), 7 C A F 345, R v. Shaw (1811), 6 0 & V 

372, R y Herrington (1826), 2 C & P 418, R v Hurley (1818), 1 Phillipps 

on Evidence, 10th cd , 420) What a pnsonor is overheard to say to another 
poison or to himself is receivable in evidence against him, but bob per 
Ai person, 11 , 22 v Simons (1834), 6 0 & P 340, at p 541 , and Earle v 
Pxcken (1831), 5 C & P 542, n Statements made by a defendant in answer 
to questions put by a police constable or prosecutor are not ipso facto inadmis- 
sible (72 v Reason (1872), 12 Cox, 0 0 228, R v Hrarkenbuiy (1803), 17 Oox, 
O C 628, R v Mirst (1896), 18 Cox, O O 374, Rogers v llawhen (1898), 67 

Jj J (q b ) 326) , but whezo such statements are mode under pressure by tho 

police con^tablo or prosecutor, as whore there is improper cross examination ot 
a prisoner in custody, or an attempt made to trap the act used or to manufaoture 
evidence, such statements may be rejected as inadmissible (72 v Male (1893), 17 
Cox, O C 689 , R v Misted (1898), 19 Cox, G C. 10, 72 v Morgan (1895), 60 J P 
827,22 v Kv ight (1903), 20 Cox, O O 711) A constable may ask a suspected 
person questions before taking him into custody, to ascertain whether there are 
grounds for apprehending him , a constable should not ask questions of a person 
m custody (22 v Htrnman (1854), 6 Cox, 0 O 388 , 2? / 22foion(1872), 12 Oox, 
C C 228), but tho mere foot that a statement is man in reply to a question 
put by a constable does not m&ko the statement inadims able (R v Heat, [1009] 
IK B 692, 0 0 A, disapproving of R y Qavin (1883), 16 Oox, 656) A 
magistrate has no right to ask the accused any questions, except questions 
incidental to the conduct of the examination, t g , whether the accused wishes to 
cross-examine a witness, or to give evidence, aryl the statutory questions pre- 
sonbed by 8 18 of the Indictable Offences Act, 1848 (11 A 12 Viet c 42), unless 
the accused gives evidence under the Criminal Ewdonoe Act, 1898 (01 A 62 
VicL c 36) , if the magistrate does interrogate an accused who does not so give 
evidenco, the answer of the accused is inadmissible as evidence against him (R 
v Berriman (1864), 6 Cox, CO 388 , 22 v Pettit (1850), 4 Cox, C 0 164 , R 
v W*i7son (1817). Iiolt (n p ), 597) The cases of 22 v Rees (1836), 7 C &P 66s, 
and 22 v Hartlett (1837), 7 O. A P 832, cannot now be regarded as authorities 
to the contrary 

(c) But see note (c) on p 878, ante As to treason, see R v Tong (1662), Foot 
240, 22 v J f rantia (1710). 1 East, P 0 133, 22 v Willis (1710), Fost 241, 
22 v Vaughan (16%), host 240, 22 v Smith (1708), Fost 242 

(d) 22 v Mallory (1884), 13 Q B I) 33, 0 0 B But see 21 v 1 burner 
(1880), 14 Cox, 0 0 486, COB, where it was held that a letter wntton by 
a solicitor “in consequence of” an interview with the prisoner was not 
equivalent to a letter wntton by the solicitor by the lnstmotions of tho prisoner, 
and was therefore not evidence against the prisoner An act done by an agent 
will not make the pnncipal criminally responsible, unless the principal 
authorised the act (soe Melville s ( Lord) Vase (1808), 29 State Tr 630, at 764) 

(r) & v long, supra, R v Boroshs (1082), 9 State Tr 1, at 23 See R v 
Fletcher (1829), 1 Lew C C 107 In an indictment against an accessory the 
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Hf itemont 
ujimJc in the 

JilMdlCC 

of iht 
defendant 


1 he whole of 
a con ft BHion 
must he gm n 
in evident i 


Facts du- 
coveiul by 
mean 8 of 
a statement 
which is 
inadmissible 
mny be 
pioml 


confessions or admissions are made by an accomplice in the 
presence of the othei pai ty in such circumstances that the other 
party has an opportunity of contradicting such statements at once 
so far as they concerned himself and does not contradict them, 
then the statement of the accomplice becomes evidence against such 
other paity, and a confession may he inferred fiom the conduct 
and demennour of the pnsonei when he hears Ruch a statement (/) 

766 Any statement made in the presence of the accused is 
evidence against him, if he had an oppoi tunity of contradicting it 
at once and did not, and if the circumstances aie such that 
ho would naturally be expected to contiadict it, if he did not 
admit it('/) 

Evidence of this kind is not admissible at all against the accused, 
when tho statement is made in such circumstances that he had no 
oppoi tunity of contiadicting it at once, e y , if it is made when the 
pnsonei is bcfoie a magistrate (h) 

767 If evidence of a confession by an accused person is given 
on behalf of the prosecution, the wholo of the confession must be 
used, the piosecution must take the whole of it together, and 
cannot Relect one pait and leave another (t) But if part of a state- 
ment tends to show the guilt of tho accused and pait of it to show 
his innocence, the jury may, if they choose, believe the part 
which is against him and disbelief o that which is in lus 
favour (A) 

Even if a confession is inadmissible in evidence, yet facts the 
knowledge of which has been obtained by means of such inadmis- 
sible confession may be proved on behalf of the piosecution (/) 


confusion of the puncipal is not evidence of the guilt of the principal an 
against tho at ccssoiy (R v Turner (1M2), 1 Mood 0 0 147) As to evidence 
onacluugeof inuidei of thedving declarations of the nuudeicd poison who 
im partutps ou/ii/m, seo ll v Twckhr (1781), 1 East, P C 3, H Statements 
in ido, like acts done, by one of seveial accomplices or co-con spiratois in pur- 
suance of a common design, are evidence agamd the others (R y Watson 
(1M7), 2 Rtaik lib, at p HO, It v Desmond (18b8), 11 Cox, 0 0 146, R v 
Make (1844), 6 Q H 115b) , alder of statements which are made not in pursuance 
of tho common desigu ( R v Blale % supra) 

(/) Phillips on Evidence, 10th ed Vol 1,401, II v Drumhead ( 1006) 71 J P 
103, C C It See R v Male (1893), 17 Cox, C C 689 R > Hast (18%), 18 
Cox C C 374, R v Pearson (No 1 ) ( 1 90S) 72 J P 449 
(y) See R v Smithies (1832), 5 C A P 332, R v Bartlett ( 1817), 7 C & P 
832, where the rule was applied to a statement made In a wife in the presence 
of her husband, although the wife could not be called against hoi husband tb 
prove euch a statement, but see R v Smith (1897), 18 Cox, C C 470, 
llWemam* v Walpole, [1891] 2 Q B 534, C A , per Lord Esiifr, M It , at 
p 537 , R v Pear*on, sitpra 

(h) R v Appleby (1821), 3 Stark 33, Meleny A ndreios (1829), Mood &M 
336 , A ▼. Turner (1832), J Mood C C 347 , and see R v Smith (1897), 18 
Cox, O C. 470 

(0 A V* Jtmes (1827), 2 C <& P. 629 

(A) A v. Htqfpns (1829), 3 C & P 603, R v Clewes (1830), 4 C & P 221 , 
R v aS ieptoe (1830) 4 C. A P £97 

S I R v, Wanrkshalt (1787), 1 Leach, 263 In R v Griffin (1809), Buss 
> l£l, the prosecutor was not allowed to prove a confession by the prisoner 
on a charge of larceny, but was allowed to prove “ that the prisoner brought 
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768 If a confession has been reduced to wilting, and it is 
written 01 signed by the accused, the wilting must lie given in 
evidence and, if proved, rend by the officer of the couit If it is not 
written by the accused, but taken down by someone else and not 
signed by the prisoner, the confession can onl> be pioved by the 
person who took it down, who must state whnt the accused said, 
and may use the writing to xefiesh his mommy (m) 

769 At the pielimmary examination into a chaise before 
examining justices the defendant is asked at the close of tho caw) 
for the piosecution whether he wishes to say anything in answei 
to the chaige and is expressly cautioned Am statement that the 
defendant then makes, if it appeals on the depositions, may bo 
given m evidence against him on his tiial, and an\ statement 
made by him, oithei befoio or after ho is so asked, may also bo 
given m evidence against lum, if it appeals on the depositions (n) 

Any evidence which a defendant gives on oatli or afhimation 
befoie the examining justices under the Cuminal Evidence Act, 
1898 (e), may also be usod against him on Ins trial (p) 

Anj evidence which a defendant has given on a former occa- 
sion as a witness is evidence against him, if piopeily proved (q), 


him a guinea ami a hunk note, which ho guvo up to the prosecutor ns one of 
the notes ho hiul stolen ’ But H \ Jones (INO'l), Rush lLy 1 Y2 , R \ 
Jen kina (1SJ2), Russ A, lly 1*12 If u pnsonoi makes a statement downbing 
whoro ttitules connected with a cinno mo to he found mid such niti< los am 
found iu consequent of the statement, the finding of tho in In Ins may bn 
proved, although the statement, itself may bn inadmissible 

(m) II v Layer (1722), 16 Stale Tr 04, 214 , 7/ v Suatktm (1H11), \ 0 A V 
518, at p 550 , si o R v Gay (1835), 7 C & P 2 JO 

(n) Seep 316, ante Surli statements, however, if mule by a prisoner who 
does not give evident e, but who is interrogated \ tho magistrate mo 
inadmissible (R v Rtinman (IS >1), 6 Oox C r 3S8 u id see p 197, antt) 

(o) 61 A. 62 Viet c 36 , and won p II 7 ant* 

\ v ) R v Bird (189S), 10 Cox, C C HO, t 1 C K 

(</) Depositions of trio defendant who is called is a witness at i loionot s 
inquisition aio OMdtnce against him (R v Hat* man (1806), 1 1« A. K 106S 
// v Colmtr (1864), 0 Cox, 0 V 506 , but see Ji \ Whet tty (J8JS), 8 (' A 1* 
250 , R v Oven (1 819), 9 C A V 83, 2J8 11 v Sandy* (1S11), Cm A M 345) 

Depoitions of tho defendant upon an mquii v be fmo tomiiiisMionois appoint r 
to investigate the origin of tiros (in Quebec) and authmiHcd to examiu 
witnesses on oath, were held by the Privy Council to ho adti liable m evident 
against him on his trial for arson (A' v ( vote (187 5) L R 4 P (3 599) , md 
see R v GohUhede (1844), 1 Car & Kir Go7 , R v 1'lndUy (I860), 8 Cox, ( < 
M t ) , R v lament (1808), 62 J V 250 Under the bankruptcy law (me 
Bankruptcy Act, 18S3 (46 & 47 Viet o 52), s 17 (9) and title BaMvRVPKV, 
Vol II , p 73) a bankrupt in his examination in bankruptcy ih bound to 
answer all questions touching matters relating to his hade, deal mgs, or 
estate, or which might tend to disclose any secret grant, convey hum or 
concealment of his lands, tenements, goods, money or debts, and he ouun.t 
object that his answers may incriminate him, and his answers though 
tending to incriminate bun, tnav bo given in evidence against him on a 
criminal charge, except in a preset ution for tho mifedorru unotu ° mentioned m 
s I of the Larceny A(t, 1901 (l Edw 7, c 10), and m m 77 to 84 of tho 
Larceny Act, 1861 (£4 A 25 \ ict c 96), see I>arc< ny Act H6l n 85, 
Larceny Act, 1901, s 2 , and Bankruptcy Act, 1890 (5 J A 74 \ut * 71) a 27 , 
aud see R y Scott (1856), I>ars A B 47 9 R v Ctobi 11856), 1 >' us A U 08, 
R v Robxmmi (1867), L Rl C C E 80 Jv HiUnrn (1872), 12 <’ox C O. 
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unless the defendant was wrongly compelled to answer questions 
tending to ciumnnte him which he objected to answer (r), or unless 
there is some statutory provision making such evidence inadmissible 
in other proceedings (a) 

Sect 3 . — Competency of Witnesses in Criminal Proceedings. 

Sub-Sec r 1 — In Genna.1 

770 All persons are competent to give evidence except 
(1) children of such tender years that they have not sufficient 
intelligence to testify or a proper appreciation of the duty of 
speaking the truth , (2) idiots and insane persons who at the time 
of being tendered as witnesses are mentally incapable of testifying , 
(8) deaf and dumb persons, if they are unable by signs or otherwise 
to undeistand what is said to them or to communicate their 
thoughts to others, and (4) other persons who from temporary 
causes, such as illness and diunkenness, are for the time incapable 
of understanding questions and of giving a rational account of 
events (t) 


171 , R v Cherry (1871), 12 Cot, C C 32 , R v U iddon (1872), L R 2 
0 C E 3, R v Irdhexm, [18% ] 2 Q B 200, P C E A bankrupt, when so 
exununed might object to answi 1 a question on the giound that it does not 
relate to the matter on which ho may bo examinod , but, if he does not so object 
and answeis a question wliuh does not 1 elate to such matters, his answer 
may he proved against him in other proceedings ( R v Sloggett (1856), Dears 
C O t>56) A witness, other than the bankrupt examined undor a 17 
of the Bankruptcy Act, 1883 (46 A 47 Yict o o2), may lefuse to answer 
questions on the ground that his answers may liicrimmate him (Re Frith , 
Ex parte Schofield (1877), 0 (ill D 230, 0 A) The answers of a bankrupt 
in an examination under s 24 or s 27 of tho Bankruptcy Act, 1883 (46 
& 47 Vick c 52), cannot bo usod against him in prosecutions for the mis- 
demeanours mentioned in s 1 of the Larceny Act, 1901, ores 77 — 84 of the 
Larrony Act, 1861 (Baukiuptcy Act, 1890 (33 A 64 Viet c. 71), s 27 (2) ) Queers, 
whether such answers can bo used in prosecutions for other offences, see Arch- 
bold, Ciimmal Ploading, 2 Ird ed , p 329 The exception in the Bankruptcy Act, 
1890(63 & 54 Vut o 71), s 27 (2), as regards the misdemeanours specified above, 
does not applv to a statement of affairs filed by a banki upt under the Bank- 
ruptcy Act, 1883 (46 & 47 Viet c 52), s 16, and snoh a statement may be used 
m ovidenoe against him in a piosecution under as 77 — 84 of the Larceny Act, 
1S01 (24 & 25 Viet c 96), and s 1 of the Laiceny Act, 1901 (1 Edw 7,"e 10) 
(R v Pike, [1902] 1KB 552, 0 O E) As to a bankrupt’s balance-sheet 
being used in evidence against him, see R v Britton (1833), 1 Mood. & ft. 
297 , R V Wheater (1838), 2 Mood O C 45, 51 
(f) v Oarhett (1847), 1 Den 236, see it, v Merceron (1818), % Stark. 

(«) Thus under the Corrupt and Illegal Practices Prevention Act, 18&3 

1 4b & 47 Yiot o 61), s 59 (1) (b), an answer by a person to a question put 
>y or before any election court is not, except m the case of criminal pro- 
ceedings for perjury in respect of such evidence, admissible in evidenoe against 
him in any citmmal proceeding (Municipal Elections (Corrupt and Illegal 
Practices) Act, 1884 (47 dr 48 Vick o 70), ss 30, 35 , and B v Buttle (1870), 
L ft. 1 G C li 248, 7? v /Major (1881), 8 4. B D 267) See also Exhibition 
Models Act, 1S63 (26 A 27 Viot o 119), s 5, Land Transfer Act, 1875 
(38 & 39 Yicv c 87), r 103, Explosive tiubstanoes Act, 1SS3 (46 Vick o, 3), 
a 6 (2) , Merchandise M irks Act, 1887 (50 & 51 Vick c. 28, 8 19 (2) 

(t) \f. has been said that a person under eentenco of death is civilly dead, 
and therefore incompetent as a witness (/? v TFeM (18671, 11 Cox, O. O 133), 
but see Evidenoe Act, 1813 (6 A 7 Vick e. 85), «. 1 , Forfeiture Act, 1870 
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Persons who are not incompetent for the specified reasons to 
give evidence are compellable to give evidence (a), unless they aie 
privileged from making disclosures (b) But tlio defendant in a 
criminal prosecution and the husband or wife of the defen dan t are 
incompetent witnesses foi the prosecution o\cept in coi tain cases (<•), 
and m most criminal proceedings ( d ) are only competent witnesses 
for the defence subject to certain limitations 
Witnesses who are competent to give evidence in cuminal oases 
aie also compellable to gi\e evidence subject to the same giounds of 
privilege as m cml proceedings (e), and subject to this further 


Shot l 

Com- 
petency of 
Witnesses 
in Criminal 
Proceed- 
ings 


Defendant 
and wife or 
husband of 
defendant 


— Compellable 

(31 & 34 Yich c 23), b 1, and R v Fitzgciald (1884), cited in Taylor on 
Evidence, 10th ed , Yol 11 , p 059 

(<f) Tho common law, it has been said, knows no distinction between com- 
petent and compellable witnesses (Taylor on Evidence, 10th od , Yol I , p 017, 
n 6), but it seems that tho King, foreign sovoioigns and foroign ambassadors, 
who are not compellable to give evidence, aie competent witnesses see Tu\ lor 
on Evidence, 10th od , Yol. 11 , 089 

(b) Fersons who are pmilogod fiom making disclosures are— husbands and 
wives, who aro prmli god fiom disdoMiig communications made to one another 
during marnago , liwjers aiul clnntB, who are privileged from disclosing con- 
fidential communications made for tho purpose of obtaining legal advice (except 
communications made for tho purpose of committing a mmo or corn mu n na- 
tions which aro pait of a criminal oi unlawful piooeodiug) , public olhcurs, who 
aie pnviloged fiom disclosing facts or documents the disclosure of which they 
decline to he lnjunous in the public interest A witness may also refuse to 
answer a question tho answer to which may tend to criminate lnm by ox posing 
him to a criminal tlnugo, or to n penalty or forfeiture It seems that a 
mimstor of religion is not pmilegod from giving evidence of confessions made 
to him under the seal of secrecy (see title Evidlnci ) Tho judge who tries a 
tdbO cannot be culled as witness in tho case, and, it booms, may object to give 
evidence in another case as to mattors with which he beenme acquainted while 
he was acting as judge (Tn\lor on Evidence, 10th ed , Yol I, (>65 , Yol 11 , 

987) As to advocates giving evidonco of facts etc which they have learned 
while acting as idvocates but which wore not confidentially communicated to 
them, boo title Pawusilrs, Yol 111 , p 3% 

(rS See p 402, poet 

id) See p 403 poet 

u) For pnvil(3ge m criminal cases, see, as to husbands and wives, Criminal 
Evidence Act, 180b (01 & 62 Viet c 36), s 1 (d) , as to lawyers and (IichIh, 

Du Barrt v Livetle (1791), Foihe, 108, A* Cor and Dai lion (1884), 14 
QBD 133, 0 0 R.1/V Jones (1816), 1 Don 106, It V Farley (1846), 2 Tar A 
Kir 313, R v Hayward (1846), 2 Uor A Kir 234 , 11 v Brener (1834), 00 & P 
363, li v Broom (1862), 9 Cox, 0 0 281, B v Tuffs (1848), 1 Den 319, R v 
Awry (1838) 80 & P 396, ft V Tf athnson (1740), 2 Stra 1122, ft v Dowwr 
(1880), 14 Cox, O O 486, 0 0 It As to public officojs, see It v Ferqm 
O'Connor (1843), 4 State Ti (ns) 933, atp 1050 Police officers and public 
officials aie privileged from disclosing the source of their informal ion, and 
Witnesses for the Crown m public prosecutions aro privileged from disclosing 
the channel through whuh they have communicated information (Jl v lVulerm 
(1817), 32 State Ti 1, atp 100 , It v Smtlh O'Brien (1818), 7 State Tr (N fl ) 

1, if v Hardy (1794), 21 State Tr 199, atp 783, It v Richardson (1868), 1 F & 

F 698, Marks* Bcyfue (1890), 25U B D 494, 0 A.) As to mcrnn ) in ting 
questions, see R v Blnnty (1832), 5 C A P 213, R v Qarbett (1847), 1 Don 
236, R v Coote (1873), L It. 4 V C 599, R v Adey (1831), 1 Mood A R. 

94,Av A?<wcett(1866), Dears V 0 6 >6, R v Boyce ( 1861), 1B&S ill , R * 

Ktttglake (1870), 11 Oox, 0 0 499, R v Reading (1079), 7 State Tr 2 >U t 296 
As to prisoner giving evidence on his own behalf, see p 404, pa*t A outt 
mumcation made by Way of confession to a minister of religion, is probably not 
privileged and the recipient may be compelled to disclose it, though m many 
instances the judges have shown a great disinclination to compol such disclosure , 
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exception which is peculiar to criminal procedme, that the defendant 
and the wife or husband of the defendant are not compellable to 
givo evidence except m certain cases (/) In criminal as in civil 
cases it is for the judge to decide on the competency of a witness (g) 

Slb Slci 2 — Evidence of Defendant 

771 The defendant in a criminal proceeding was not at common 
law(/t)a competent witno&s either for the prosecution oi for the 
defence on his trial He could, however, make a statement not 
on oath, and he still can do this instead of giving ewdence (i) 

It a defendant is indicted jointly with other pei sons, he cannot 
at common law (L) give evidence on his trial against or for any of 
his co-defendants, if they are tried along with him , but, if two or 
inoie defendants, though indicted jointly, aie tiled sepaiately, a 
defendant who is not being tiled may give evidence against or for a 
co-defondant ( / ) 

A defendant who, being indicted with others, has pleaded guilty 
may give evidence against or for his co-defondants, and even a 
defendant who has pleaded not guilty, if m the couise of the trial 
he withdLftws Ins plea and pleads guilty, oi if ho is acquitted, can 
give evidence against oi foi his co-defendants If an indictment 
contains sevenil counts and one of the defendants pleads guilty to 
ono of the counts, and it is desired to call him ns witness against 
anolln i defendant, tho piopei com fie is to take a voidict of acquittal 
on the othei counts beforo calling linn 

A defendant m lespect of in horn a voidict of not guilty or a 
unlit pmsiqui has been entciod may give evidence foi or against a 
co-defendant (m) 


mo JCo Inst 029 Du Hat re v Ltvette (1701), Peake, 108, Butler v Moore 
(1802), McNnllv, Evidence, Vol 1 , j> 2il, Ihoad v Pitt (1828), 3 C &. P 518, 
ft v Uil ham (1828), 1 Mood 0 C J80, R v Griffin (1853), 0 Cox, C C 
2 19, ll v Hat/ (1800), 2 F d, F 4 
(/ ) Seo pp 40 I, 40s, post 

{</) It \ II httilmul (1806), Mtl C C R 33, and see R v Wakefield 
(1827), 2 Low C 0 279 Questions of tins kind are often decided on the voir 
due, befoie a witness is sworn, but if & witnoss who has been admitted as 
competent gives evidence, and is afterwards found to be incompetent, his 
evidence ini\ be withdiawn fiom tho jurv (/? v Whitehead, supra) 

(h) As to tlio btututoi) modi Outturn of the common law rule, see p 403, 
post 

(t) R v Hull (1880), Aulibold, Cnminal Pleidmg etc , 23id ed , p 210 , R 
r Blades (1880), ibid , R y Doherty ( 1887), lb Cox, 0 C 300, R y MtHhouse 
(1885), Id Cox, O C 622, R v Shimmw (18 82 J, 15 Cox, 0 C 122, if v 
Shnrtjfr{ 190 J), 20 Cox, O C 334 The right was pic solved by the Criminal 
Evidence Act, 1898 (01 & 02 Viot c 30), s 1 (h) (see R y Pope (1002), 18 
TLA 717) Thcie has been considerable diffeience of opinion among the 
judges as to the time when the statement should be made, some judges have 
l uled that tlm s>t itument must be made before the speoch of the prisoner's 
counsel (see ft v Btudts, "supra , R \ Doherty , supra, R y Pope , supra, 
R v Skerrifi wtpvcri, others have allowed it to be made afterwards (A v 
Hull, supra, H v Mtllhause, sup a, R y Shimmin, supra) 

(A) As to the statutory modification of the common Iaw lule, see p 403, post 
(/) R y Put, nr (1872), 1m 1 C C A 349, R v lltadlaugh (1883), 
15 Cox C C 217 , Wifisor y, R (i860), L A 1 Q B 390, Ex Ch 
(w) Wright v Paulin (18>4) Ay, A A 128, A v Ron land (1826), By & 
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M 401, R v O' Donnell (18571 7 Cox, C C 317, R v II ml a (1815), 1 Hon defendant i« 
84, II v (InlUwhtr (1870), 13 Cox, C C 01, C 0 It Ah to nolle pi o&uiui, huo * competent 
p 350, ante ' bnt not a 

(«) Evidence Act, 1877 (10 & 11 \ict c 11) compcllal.le 

(o) /f , the defendant is compollublo to give evidence for tho prosecution, * 1,CStl 
competent to give evidence on his own behalf, and compellable to give evident o 
for the defence of othei poisons who are indicted along with him 

(a) The Prevention of Omolt} to Children Aft, 1904 Edw 7, c 16), s 12, as 
amended b\ tho ( hildxcrt Art, 1 90S (S 1 dw 7, t 07^ (moo m liedulo) pi ovules that 
a person act used of any oil onto under tho (iiht named Act is lobe <<nupetont, but 
not compellable, to give oudoiue This moans, it seems, to gi\n evidonto lor tlio 
defence only , the sot turn as it stands might seem to m motion tho giving of evi- 
denced the accused in su< he ia» s foi the pioseoution, hut, in the absent col expiess 
woids giving such 8 motion or of a piovituon m iking the dofendant a compellable 
as well as a competent witness, the sot hon, so fur as it relates to the poison 
charged, would probibly bo held to refer to tho defence only 11 Lins put 
of the section only refers to ovidruico foi tho dolcnce, it seems unnecessary, as 
the Ciimmal Evidence Act, ISOS ((>1 A 62 Viet c 3(>), w huh penults a defendant 
macumuiul piosocution to give evident o, applies to all ciimimil piocrodings 
(see C/nrrwtckv Merchant, [1900] 1 Q H 474) The 1 ir imge of tho Prevention 
of Cruolty to Children Act, 1901 (4 Edw 7, c 1 j), s 1^ im mainly taken fiom 
the lepeiled rievention of Cruel!} to ('’hildicn Act, 189* ( tl «& oS Viit c 41) 
s 12, which, being passed before the Criminal Endow o \it 1 SU8 (<>] & 02 
Viet c 30), was then needed, us without it the a« runed could not give evidence 
No such provision was needed alter the Criminal Evidence Act, 1V)8 (01 & 02 
Viet c 30), and it is not clear wbethoi its insertion in tho \ct of 15304 (4 Edw 
7, c 15), has any effoct as rogmls the evidence of tho person obliged It 
seems to have bee n msorted per %n* hi mm 

(5) Cuininul Eviclence Act 1S9S (61 A 02 Viet c 56), s 1 Tho Act came 
into foico on 12th October, 1S9S (s 7 (2)), and apphe s to all uimirial proceeding* 
notwithstanding an} enactment in fmeo at the comment ornout of the Act, hut 
does not affect the provisions of the Evh1gtico Ad, 1877 (40 & 41 Viet o 14) 

(see mpra) At tne time of the posHing of tho Pinninal Evnloiico Ad, 

4898 (01 & 02 Viet c 36), there were a number of statute* m Juice which made 

a defendant, or the wife or husb ind of a defc nclant competent to give c vnJcuic o 
it seems that all those Acts are superseded by the (/nminal Evidence Act, IVis 
(61 & 62 Viet c 36) and are now unnecessary, so fai as they relate to the subjw f- 
m at ter of that Act (see Chamoik v Merchant , [1W)0] 1 Q B 474 , Stephen, Dig* st 
of the Law of Evidence, 6th ed , p 124 , Taylor on Evidence, 10th ed \ol II , 
p 977, R v lih* (1*99), 34 L J 6*16 R v Jjunmnq fl899\ 31 fi .1 
33 , R v Brcrxl (1899), 63 J P 138) The Criminal Evident* A't, 1898 

(61 & 62 Viet c 36), subject to the provisions of the Evidence Ut, 1877 

(40 & 41 Viet c 14), is the governing Act m regaids the evidence of dc fondants 
and wives or husbands of defendants (see Criminal Evidence Art, JS98 (61 & 02 
Viet c 36), s 6 (1) ), and even subsequent Acts containing provisions relating 
to the same subject-matter must unless they contain words expressly varying 
the Criminal Evidence Act 1898 (6) A 62 Viet c 36), be construed subject to 


772 In a prosecution for the non-repair of a highway or budge 
or for a nuisance to a highway, river, or budge, and other proscin- 
tions which aie instituted for the purpose of tiymg 01 enforcing a 
civil right only, it is piouded by statute (n) that tho dofendant shall 
be a competent and compellable witness for eithci tho prosecution 
or the defence ( o ) In no other case is a defendant competent to 
give evidence for the piosecution on lus tnul (a) 

773 Eveiy defendant is now by statute a competent witness for 
tlie defence at every stage of criminal pioceedmgs either on his own 
behalf or on behalf of any person who is tried along with him, but 
he cannot be called as a witness except upon his own application (I*) ; 
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he cannot, therefore, be compelled against his will to give evidence 
for a co-defendant 

774 The defendant gives his evidence like other witnesses on 
oath or affirmation, and, unless otherwise ordered by the court, from 
the witness-box or other place from which the other witnesses give 
their evidence (c) He is not, however, treated altogether as an 
ordinary witness or as a person who might naturally be expected to 
be called as a witness ( d ) 

If a defendant has given evidence in his own behalf which 
is not adverse to a co-defendant, and a co-defendant examines 
lutn in his own defence, the defendant who gnes evidence becomes 
a witness for the co-defendant who examines him (e) 

If a defendant givos ovidence on his own behalf, it is no objection 
to a quostion put to lam in cross-examination that it may tend to 
criminate lam as to the offence charged (/) , but he must not be 
asked, and if asked cannot be required to answer, any question tending 
to show that he has committed or been convicted of or charged 
with any offence other than that with which he is then charged 
or that he is of bad character, (l) unless the pi oof that he has 
committed oi been convicted of Buch other offence is admissible 
to show that he is guilty of tho offence with which he is then 
eliai god (g ) , or (2) unless he has peisonally or by his advocate 
asked questions of tho witnesses for the piosecution with a view 
to establish his own good chai actor, or has given evidence of 
Ins good chaiactei, oi (3) unless the nature or conduct of the 
defence is such as to involve imputations on the character of the 
piosecutor oi of the witnesses foi the piosecution (ft), or (1) unless 


that Aot See as to the Pi e von f ion of Oiuelty to Child ion Act, 1004 (4 Edw 7, 
c 16), and tho Childien Act, 1008 (8 Edw 7, c (17), p 403, ante The Criminal 
Evidence Aot, 1808 (til & 62 Viot c 36), does not apply to courts-martial, 
unless so applied by general oideis or rules, roo ibul , s fa A defendant cannot 
givo evidence bofoie the grand jury (Jl v Rhodes, [1800] 1 Q B 77, 0 0 R, 
R v. Saunders (1898), 62 J P 24). If a defendant pleads guilty, he cannot 
aftei wards give evidonce on his own behalf with a view to mitigation of punish 
mont (/I v IlodgJaneon (1900), 64 J P 808), A prisoner ought to bo distinctly 
told that ho has a right to give evidence on his own behalf (If v Warren (1909), 
26 T L R 633, OCA) 

r) Gumma] Evidence Act, 1898 (61 & 62 Viet c 36), s 1 (g) 
i) Seep 368, ante 

(«) See R \ Burditt (1865), 6 Cox, 0 C 458, C C R, at p 460, R v 
lladu'm, [1902] 1 E B 882, C C R , at p 836 
(/) Criminal Evidence Act, 1898 ((>1 A 82 Viet o 36), s 1 (e) «. 

(y) See p 380, ante 

(a) bg , such an imputation is involved if the defendant states on oath that 
one of the witnesses for tho proseoution committed the offence with which he 
is charged (R V Marshall (1899), 63 J P 36), or suggests that (he prosecutrix 
» a “drunken wastrel” (R^v Holmes, Tuna, 31st January, 1899 p 11), orfhat 
the nraeooutnx on a charge ef attempted rapo consented to the acts which form 
the basis of tho charge (A v Ftther, Tunes, 31st January, 1890, p 11, which was, 
however, dissented from in R v Sheehan (1908), 72 J P. 232, which see) 8uch 
an imputation is not involved.^ the defendant merely states that the evidence 
given by the prosecutor is a ue and that the prosecutor is a liar (JZ. ▼ Route, 
[1904] lEfi 184, C C. R ) or if the defendant euggeets that he was employed 
as an informer by *a detective who was a witness for the promotion {R ▼. 
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he has given evidence against any other person charged with the 
same ofience (»). 

Sub SECT 3 — Lvidence of Wife or Husband of lh ft ndaut 

775 . At common law (ft) the wife or huBbaud of a defendant 
cannot give evidence for the prosecution or for tho defence on the 
trial of tho defendant, except in cases of offences committed by the 
defendant against the peison or liberty of the other party to the 
marnage, and m such cases the wife or huBband of the defendant 
can be compelled to give evidence for the prosecution without the 
consent of the other party to the marnnge (/) 

According to the weight of authonly, this exception does not apply 
to cases of treason (m) 
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Iindgivatcr,imb] 1 K 11 131, 0 C It) Soo ft v /Won [1D0H 1 Iv B 508, 

0 0 A, whei e a piiHoiu i in gu mg evidence made an allegation agonist u u ltuoss 
for thepioRCcution, but tho making of such an imputation was not Uie substance 
of the aefonoo or part of tho not uio or conduct of tho defence, and it was hold 
that the making ol such on iroputuhon did not lot m evidence us to tho piiHtmor's 
bad chaxat tor 

(*) If such questions aio asked in < u cumstnnrcs that do not < omo within tho 
specified exceptions, and tho defendant is convicted, tho oonvn tion is bad and 
will bo sot asido {Chorum l v Miuhant, [1900] 1 Q 1J 4/4, Ji v Rouse, [1901] 

1 K B 184, C (J B , It v Bridgwater , turn a) 

(A) As to the statutory modifications of tho common law rule see p 40b, pod 

(/) 2 Hawk P 0 , 8th ed , o 40, b* 07 —79, 1 llale, P C 101, li v Azvt (1725), 
I Stra 6JJ (assault) , If v Pearce [UiU)) t 9 0 P at p <i(W (shooting with intent 
to muidor), U v Jelh/man (ISHSj, 8 0 & P 004 (committing an unnaturn 
offence), Lord Audley’e Caie (10JI), J State Tr 401 (rapo by aiding another 
person to ravish the defendant’s wife) f wlioro a woman has boon abduotod and 
foroed to marry tho abductor, tho woman cm give evidence against tho 
abductor when charged with abduction, tho ioa<mn being that tho mainage is null 
(R v B aLefield (1 827) 2 Lew C C 279), a/dcr, it the woman has after bemg 
abducted consented to tho marriage voluntarily, or d a forced marriage hus 
been ratified by voluntaiy cohabitation (1 Halo, P C W2, 001 ) It bocuih that 
if a mairiagc is brought about b\ fraudulent mini opreso illations, and tlio husband 
or wife is on Ins oi hei trial for a thaigo based on those representations, tho 
wife or husband cannot give evidence ugninst tho defendant (Ji v Hrrjrant 
(1826), By AM 352), but see Ji v Peru/ (1791), 2 llawk P 0 001 Quote, 
whether the proper lule is that such ovidonco could bo given, if the representa- 
tions are of such a nature as to rnako the marriage void (soo Mom v Mv»» f 
[1897] P 263) 

^n a prosecution for bigamy the truo w ife or husband of tho defendant cannot 
be called as a witness (1 Hah , P O 6 93 , li v Cngge (1660), T Itajra 1 , R v 
Peat (18 IS), 2 Low C O 288) , but the false wife or husband can give evidf mo 
(1 Hale, P 0 693, and see It v Young (1847), 2 Cox, C C 291) Nothing in 
the Criminal Evidence Act, 1808 (61 & 62 Viet, c 36), affects the case whuo tho 
t wife or husband of a person chaigod with an offence can be called at common 
law as a witness without the consent of the person charged (h 4 (2) ) Tho 
dying declarations of a wife or husband are admissible as evidence against the 
husband or wife when charged with the murder or manslaughter of the prison 
who made the declaration (ff v Woodcock (1789), 1 Leach, 500, It v Jfhm 
(1790), 1 Iieach, 504, n ) 

(m) Anon (161T), 1 Brownl 47 , 1 Hale, P 0 301 Butin2IIi*k 1 O, 
c 46, a 79, and Bac Abr tit Evidonoe, A, p 205, the point w tieded as 
unsettled Seel Ohitty, Criminal Jaw, 695, Taylor on Evidence loth c *1 , 
VoL II , 976 , but see li v Grtgqe (1661), T. Baym 1 ; Buller, Nisi I'uun, 286, 
Gilbert on Evidence* 6th rd , 119 There is no instance trace abl« of the w’fe 
having given evidence against the husband on a charge of tr< ^ m (McNally, 
Evidence, Vol L, lbl) 
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Com 

petency ol 
Witnes&us 
In Cnnunal 
Piocfed 
nigs 


\\ Iicd wife 
ui husband 
if defendant 
imy give 
evidence for 
piosccution 


In nil cabeb where a wife or a husband is a competent witness for 
the piosecution against tho other paitj to the maruago, the wife or 
hubband is a competent witness for the defence (n) 

If more persons than one are indicted and tried together, no wife 
or husband of any defendant can at common law («) give evidence 
cither for or against any defendant, except m the cases just men- 
tioned and m cases in whn h the defendant who is the husband or 
wife of the witness tcndeiod can give evidence (p) 

776 The wife or husband of a defendant ib a competent 
and compellable witness eithei foi the piobecution oi foi the 
dofonce on the tml of indictments relating to the non-repair of 
highways etc (q) 

The wifc oi husband of a person charged with certain offences (?) 
may be called as a witness eithei for the prosecution oi for the 
defence and without tho consent of tho peison chaiged (a) 

The ellcct of this enactment docs not socm to be to make the wife 
or husband of the party charged with tho specified offences 
a compellable witness cither foi the prosecution or for the 
defence ( b ) 


(w) R \ Serjeant (1826), It) iV. M , per AuboI!, 0 J , at ]j o il 
(v) Foi tho Htatutoi) modifications of tho common liw lulo we infra 
\p) No p 102, anti , li v Lot I ci (1604), j Jv*p 107, R v 0 ilhams (1838), 
fit/ A P 284 R v Thompson (186 3), JF AF 821 JnR v Pamcntcr (1872), 
12 Cox, C C 177, Iv i tly, C 11 , refused to admit as evidoncc against a defendant 
a letter wntten b’v him to his wife while ho was m custody md detained by a 
constable to whom tho defendant had given it to post The giound of the 
nij< etion of tins let! ei u is that it belonged to the wife, and thut she could not 
huvo bun < died upon to piodiun it, if it hul i eat bed hex hands This ruling 
would he inapplicable now in thoso ca^cs whno the wife or lmshund of a 
defendant is a coinpilliblo witness (see in/ra) but would be applicable to all 
cases wlnue the wito oi huslmnd is not compel! ible 
(7) Evidence Ail, 1877 (40 A 41 Viet c 14) 

(?) (himmal Evidence Act, 189S (61 & 62 \ lit c t>6), s 1 

(a) ('ii mu ml Evidence Act, 1898 (61 A 62 Viet c 36), b 4 ( 1) and schedule, 
Children Ait, 1908 (8 Edw 7, c 67)* h ‘27 and fust schedule The offences 
me tho offences undei the Vagi am v .Ait, 1821 (o Ofo 4, c S>), of a man 
neghitmg to mamtain oi deseiting )us wifo 01 unj nt hi" familv , am offence 
undei tho Mamed Women’s Piopml\ Act 1882 (4o A 46 Yut c 70), hs 12, ’6, 
undu tho Cinniiml haw Amendment Act, 1 680 (48 & 49 Viet c 69), undei 
tlu Ollonces against tho lVison Act, 1861 (24 A 2o \ict c 100), s 27 ^exposing 
cbildiun) s 18 (1 ape), ss 5 3, 54, 05 (abduction ot women nud gills), or s 56 
(ilidd stealing), anj offence ugumst a puson undei sixteen undei tho Offences 
against the Pn«*on Act 1801 (24 A 2o V 11 1 ( 100), 8 5 (manslaughter), a 42 
(conumn assault) \ s 4*3 (nggiuvnted assault), s 32 (indecent assault etc), or 

s 62 (uttempt to commit ui lntnmoiis cume) any offence under the Dangerous* 
Pertm inuiiccM Ait", lh79 and 18S7 (42 A Id Viet 1 34, 60 A Ol Yict c .V2), and 
any other oflenco involving bodil> in 1 my to a peison uudi r sixteen (see Children 
Act, 1008 (8 lulu 7, c 67), fclchcd I, and 8 27), any offence under the 
Childien Ait, 1908 (8 Edw 7, c 67) Pint II («eo p 408, po»t) 

(b) in Ji \ Lilt* (1S99) * 31 L J 646, and R v Dunnwq (1899) 34 
L J 33 ((.barges undei the ruminal Law Amendment Act, 1863 (48 A 49 Viet, 
c 69)), the wife was treated as a compellable witness , in /? v Brazil (1899), 
63 J V 138 (a charge under the same Ait), the wife objected to give evidence 
against her husband, and her objection was allowed It is immaterial whether 
the marriage has luhi u pla 0 befoie or after the offence charged [R v Brazil, 
supra) 
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777 In any proceeding against any person under the Prevention 
of Cruelty to Children Act, 1901 (c), the wife or husliand of the 
person accused may be required to attend as an oidinary witness m 
the case, and is competent, but not compellable, to give evidence— 
t e , it seems either foi the prosecution or for the defence (d). 

778 It is further provided by statute (e) that m all criminal 
pioceediugs (/) the wife 01 husband of ever} poison charged with 
an offence is a competent witness for the defence at eveiy btage of 
the proceedings, but cannot, except in certain specified cases (q), 
be called as a witness, except upon the application ot the person 
charged who is the husband or wife of the proposed witness (It) 

The provisions of the statute do not rendei a husband compellable 
to disclose any communication made to him by his wife duiing the 
mairmgo 01 a w'lto compellable to disclose a communication so made 
to her by her husband (/) 

A husband 01 wife who gives evidence under the provisions of the 
statuto may he ci oss-examined as to his or hoi piovious ofleiues or 
as to his or her character (A) 

The failure of the wifeoi husband of the poison thaiged to give 
evidence must not, anymore than the failure of the poison charged 
to give evidence, be made the subject of any comment by the 
prosecution (/) 


fcFOT X 

Com 

petency of 
Witnesses 
in Criminal 
Proceed- 
ings 

Wife or 
husband of 
defendant as 
witness for 
defence 

Statutory 
rules as to 
evidence of 
wife or 
husliand of 
defendant. 


(*) 4 Mw 7, c \o, s 12 , and see Children Ait, 1008 (8 Lhlw 7, e (>7), and 
Third Schedule 

(ri) Tho woids “may he inquired to attend to give evidence a» an oidina*\ 
witness in the cu^o” seem to contemplate tho wile or hnsbaud giung evidence 
for the piosecution The cfFoit wiemn to be to alter, in respect of the offences 
in question, s 1 (c) of the Criminal Evidence Act, 1808 (hi A 62 Vut c 20), 
and to make it po&Hible to will the wife or husband of the defendant without 
the application of tho defendant, but the other wouls of the section give the 
witness the option of refusing to give evidenco It corns that s 12 ol the 
Prevention of Ciutltv to Children Act, 1001 (1 Ldw <, c 15), cannot justify 
tho binding over of tho wife or husband by recognisance to give cvidonco, iis 
that is a spi nos of compulsion Quare , whether tho woids quoted above rofci 

to the process b) mbjurna Tho Ait seems to provide for tho wife or husband 
giving evnlcuce for the dufeme, but this would appear to havo bom unnocos 
eary, as it wan alteady piovided for by the Onihiual Evidimo Ait, 1898 (01 
6c 62 Viet c Ki), s 1 (see infra) 

(e) Criminal Evidence Act, 189^ (61 A G2 Viet c 30) 

(/) Nothing m the Cnmuial Evidenco Act, 1898 (61 & b2 Vut ( 36), is to 
affect the Evidence Act, 1877 (40 & 41 Viet c 14) , see p 406, antr 

(</) Onminul Evidence Act, 1898 (61 & 62 Viot c d(>) s 4 (1), and Cnminnl 
Evidence Act, 1877 (40 A 41 Viet c 14) (see p 40b, ant() 

(ft) Ibid , s 1 Tho effect of the exception is that a co-defendant rmmot 
%all the wife or husband of another co-defendant as a witness, unit Hi ihe 
husband oi wife wlio is a oo-defondant applies that his or hor wife or husbmd 
should be called The object of the cxi option is to prevent a wife or husbuid 
giving, without the husband or wife’s consent, evidence which may have I ho 
effect of inculpating the husband or wife It seems that, if the wife or husband 
of a co-defendant is called as a witness and gives evidence adverse to mother 
to defendant, such co-defendant has the right to cross-examine tho p'rson so 
called (R v Hadwen , [1902] 1 K It 882, C 0 H.) 

U) Criminal Evidence Ait, 1698 (61 A 62 Viet* c 36), s 1 (d) 

(fr) The provisions ot the Act which prohibit, with certain rr Mirvations, 
cross-examination as to previous offences, or as to chaiactex applj only to the 
person charged (ibid , s 1 (e), (f) ) 

(0 Ibid , b 1 (b) 
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Sub-Sect 4 — Evidence of Children 

779 In criminal proceedings there is a limited class of cases 
m which a witness can give evidence not on oath or affirmation 
In a charge for certain offences trader the Children Act, 1908 (m), 
if the child m respect of whom the offence is charged to have 
been committed, or any other ohild of tender yeai s who is tendered 
as a witness, does not in the opinion of the court or justices under- 
stand the nature of an oath, the evidence of Buch child may be 
received, though not given upon oath, if in the opinion of the court 
or justices such child is possessed of sufficient intelligence to justify 
the reception of the evidence and undeistands the duty of speaking 
the truth , but no person can be convicted on such unsworn evidence, 
unless it is corroborated by some other material evidence m support 
thereof implicating the accused (n) 

There are similar provisions as to the taking of unsworn evidence 
when a pet son is charged with an offence under the Prevention of 
Ciuelty to Children Act, 1904 (o) 


Suu-SfCi 5 — htulcme of Atiomjihcea 

780 There ih no absolute rule of law that the evidence of an 
accomplice must he corroborated, but there is a well established lule 
of piactice by vlnch judges advise juries not to convict a pnsonei, 
except in very special circumstances, on such ovidence, when 
uncoiroboiated (p) 

(ro) 8 Edw, 7, c 67 The offences are those undei Pint II of the Act and 
those mentioned in the First Schedule of the Act For the offences under 
Pait 11 of the Act, see a 12 (cruelty to childzen and young persons), s 16 
(allow mg ohildien or young persons to reside in 01 to frequent a biotliel), and 
s 17 (encouraging the seduction or prostitution of a young girl) The offences 
mentioned in the Fust Schedule of tho Act aie— (1) anj offence undoi tho 
Offomts against the Pei sou Act, 1861 (24 A 25 Yict c 100), s 27 (exposing 
children), s 56 (abduction of girls), and & 56 (child stealing), (2) any 
offence against a poison under sixteen under the following sections of that 
Act a o (manslaughter), a 42 (common assault), a 43 (aggravated assault), 
s 52 (indecent assault), or s 62 (attempt to commit an infamous ciime), 
(J) any offence under tdie Criminal Law Amendment Act, 1885 (48 A 49 Viet 
c 69) , (4) any offence under the Dangerous Perfoimances Acts, 1879 and 1897 
(42 A 43 Viot c 34, 60 & 61 Yict o 62) , or (5) any othor offence involving 
bodih injury to a person under Bixteen 
(m) Childion Act, 1908 (8 Edw 7, o 67), a 30 (repealing pait of b 4 of the 
Cnminal Law Amendment Act, 1885 (48 A 49 Yict c 69), see It y Wcaland 
(1886), 20Q B D. 827, C C R J L Owen (18S8), 20 Q. B D 829, OCR, 
and A v Paul (1890), 25 Q B D 202, OCR, decided under the repealed 

r t of s 4 of the Criminal Law Amendment Act, 1885 (48 A 49 Yict c 69) 
unsworn evidence is given before justices under the Prevention of Cruelty 
to Children Act, 1904 (4 Edw. 7, c 15), or the Children Act, 1908 (8 Edw 7, 
c* 67), and the deposition is taken down in writing, and if the witness at the 
tune of the trial is dead or too ill to travel, the deposition can be given m 
evidence under the Indiotable Offences Act, 1848 (11 A 12 Yict c 42), s 17 
(see Prevention of Cruelty io Children Act, 1904 (4 Edw 7, c 15), s 16, 
Children Apt, 1908 (8 Edw. 7, c 67), s 30 The decision m R v Pruntcy 
(1888), 16 Cox, C 0 344, which was decided under the repealed pait of s 4 
oi the Cnminal Law Amendment Act, 1885 (48 A 49 Yict t 69), i* no longer 
applicable* * 

(o) 4 Edw* 7, o 15 (see s 15, And Children Act, 1908 (8 Edw 7, c 67), Third 
Schedule). 

(j>) R y. Tate (1908), 1 Cr App Rep 39 A verdict obtained on the uncor- 
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Part VII. — Punishment and Prevention of 

Crime. 

Sect 1 . — Punishment m General (a). sect i 

Sub-Sect 1 — Kinds of Punishment Punish- 

ment in 

78L Judgment of death can only be awarded for murder (b\ General, 
treason (c), piracy (d), or setting file to the King’s ships or arsenals _ . 
etc ( e ) It cannot be pronounced on, or recorded against, anyone 
undei the age of sixteen (/) 

When a peison above sixteen is convicted of murder oi treason, 
judgment of death must be pronounced , but in cases of pnacy and 
setting fire to the King’s ships it may bemeiely recorded ( 7 ) 

In the cases of crimes other than the four last mentioned 
tli© couit has a discretion within certain limits m fixing the 
punishment (h) 

782 Penal seivitude is a form of punishment (t) which can Penal 
only bo imposed when a statute authorises its imposition (k) ■wvitwle 
The shortest sentence of penal servitude that can he passed is foi 
three jeais A person convicted of any felony for which no 


roborated evidence of an accomplice alone is liable to bo upset by the Court of 
Criminal Appeal , see It v Barrett (1908), 1 Cr App Hep 64 , v Jacobs 
(1908), 1 Cr App Hep 216, It v Warner (1908), 1 Cr App Hep 227, R. v 
Stulls (1S53), 25 L J (m c) 16, Ji V Bayes (1861), IB & S 311, A v 
T/uathuood (1820\ 33 State Tr 921 See also p 188, ante, and cases cited in 
note (o) tbaeon 

(a) In addition to the pumMhmonts mentioned many statu! os (24 Hon 
8,o 12, ■ 2, 25 Hon 8, c 19, 25 lien 8, c 20, s 0 21 Ja< 1, c 3, s 4 , 

12 Car 2, c 24, s 12, 13 Cai 2, Btat 1, c 1, s 3, II «'as Corpus Act, 1679 
(31 Car 2, o 2), s 11 , Succession to tho Crown Act, 17u7 (6 Ann c 41), s 2, 
Scottish Repress n tativo Peers Act, 1707 (6 Ann c 78), s 4, Ro>nl Mairmge* 
Act, 1772 (l 2 Goo 3, c 11), fl 9) presenbo for certain offences the penalties 
imposed bv the (1391) statute of praemunire (16 Ric 2, c 3), te , imprisonment 
for life and confiscation of property, but these penalties, although referred to 
in the Quarter Sessions Act, 1842 (5 & 6 Viet c 38), ■ 1, aie now obsolete, 
see note to R v Crook (1662), 6 State Tr 201,210 
i b) Offences against tho Person Aot, 1861 (24 A 25 Viet. c 100), a 2. 
c) Treason Act, 1814 (54 Goo 3, c 146), s 1 
\d) Piracy Act, 1837 (7 Will 4 & 1 Viet o 88) 

e) Dockyards etc. Protection Act, 177*2 (12 Goo 8, o 24), s I. 

f) Children Act, 1908 (8 Edw 7, c 67), ss 103, 131 

(ff) Judgment of Death Act, 1823 (4 Geo 4, o 48) , Bee Offences against the 
Person Act, 1861 (24 St 26 Yict c 100), b 2, and Treason Act, 1814 (54 Geo 3, 


o 146), s 1 

(h) For the punishments fixed for each offence, see post, under the heading 
of each offence As to the matters to be considered m sentencing a prisoner, 
see R v Byres (1908), 73 J P 13, and R r Kirkpatrick (1908), 73 J P ¥9, 
CCA, and p 425, post 

(0 It was substituted for transportation by the Penal Servitude Act, 1853 
(16 A 17 Yict. c 99) ss 5, 6, 7 , see Penal Servitude Act, 1857 (20 & 21 Viet 
c. 3), ss 2, 3, Penal Servitude Act, 1864 (27 A 28 Viet c 47), and Penal 
Servitude Act, 1891 (54 & 65 Viet c 69), s. 1 Tho Acts applicable to trans- 
portation are extended so as to be applicable to penal servitude (Penal Servitude 
Act, 1853 (16 A 17 Yict o 99), s 7 , and see s 14) 

[k) Penal Servitude Act, 1891 (54 A 65 Yict o 69), s 1 
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Seot l punishment is specially provided is liable to a sentence of penal 
Punish servitude for not raoie than seven or less than three years, or to 
ment m a sentence of lmpusoninent for not more than two years (Z) 

General As regaids all sentences of penal servitude authorised by any Act 
before 5th August, 1891, the court may award a sentence of penal 
servitude foi any period not less than three yeai sand not exceeding 
five years, or any longer penod fixed by the pai ticular Act An 
alternative sentence of imprisonment for a term not exceeding two 
years may be passed instead of penal seivitude, when penal servitude 
is authorised by anv Act, unless there is provision to the contraiy 
in any Act passed after 5th August, 1891 (m) 

imprisonment 783 Imprisonment without hard labour (with or without a 
without haul f ine ) lB the common law punishment for a common law mis- 
Umu demeanoui, and is a statutory punishment for some kinds of felony 

01 misdemeanour 

Wlieio impiibonment is a punishment allowable by common law, 
theio is no limit fixed for the penod of imprisonment (w) 

In most cases wlieie impn&onment without haid labour is 
allowable by statute the maximum period of imprisonment is foi two 
years (a) 

Persons who aie sentenced to imprisonment without hard labour 
may be divided into three divisions The couit that passes the 
sentence may, if it thinks fit, having legal d to the nature of the 
oflence and the antecedents of the offender, dnect that he be treated 
as an offender of the first division 01 as an offendei of the second 
division , if no dnoction is given by the couit, he is to be tieatedas 
an offendei of the third division (b) 

With hard 784 Inipnsonmont with hard labour is a punishment which can 
labour on | v j )0 nn p 0b(?( ] when authorised by statute (0 The maximum 

penod is genmally two jeais (d) 

(/) Oiminal Law Act, 1827 (7 A 8 Geo 4, c 28), s 8, Tonal Semtudo Act, 
18<i7 (20 A. 21 Viet c J), h ‘2 

(m) Penal Servitude Act, 1S91 (54 A 55 Yict c 69), s 1 

(n) R v Castro (1880), 5 Q B 1) 400, C A , p<r Bramweil, L J , at p 709 
lm pi lflonment without nm d labour with oi without a fine was substituted foi 
tho pillory bv the Pillory Abolition Act, 181G (ob Geo .5, c 138), s 2, no limit 
of tho toim of impugnment is fivod by that statute 

(a) See Tonal Sorvitudo Art, 1891 (54 A 55 \ ict c 69) si A sentence of 
thiee vear*’ unpusonment without hard labour mav, it seems still be passed 
eg for a second < onviction for blasphemy (stut (1697-8) 9 Will 3, c 35), a 
sentence of thiee years' imprisonment with or without hard labour mav also’be 
passed for thieatenmg to publish a libel with intent to extort money ^Libel Act? 
1813 (6 A 7 Viet c 90), s 3) If a statute authorises impusonment, but does 
not specif \ any term theie is no hmit to the period 
(5) Puson Act 1898 (61 A 62 Viet c 41), s 6 (1) (2) See R v Harris 
(1909), 2 Or App Hep 50 A prisoner sentenced to nnpiibonment for sedition or 
seditious libel is ulvrnj s to b$ treated as an offt ndei of the first division (Prison 
Act, 1877 (40 A 41 Vicfc c 21), s 40, Puson Act, 18% (61 A 62 Viet t 41), 
s 6 (5)) As to the treatment of peisons in the thiee divisions, see Local 
Puson Rules, 1&99, Pai U 11L, IY , V (Statutory Rules and Orders Revised, 
Vul X , Prisons, England pj> 60 rt stq , No 322), and title Prisons 
(r) See Penal Servitude A(t, 1891 (54 A 55 Viet c 69), s 1 , Hard Labour Act, 
1822 (3 (Jeo 4, c 114); Cuminal Piocedure Act, 1851 (14 A 15 Viet c. 100), a 29 
(#i) Penal Servitude Act, 1891 (54 A 55 Yict c* 69), s 1 But imprisonment 
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785 A pei son sentenced on seveial chaiges, whether on separate 
indictments or on difleient counts in one indictment, may ho 
sentenced to moie tonus than one of penal soivitnde oi lmpiison- 
ment, and these teims may either run concunentlv with one 
another or may he consecutive, so that one commences on the 
expn ation of anothei (<•) 

786 In certain cases where an offence has keen committed 
after a previous conviction, the judge may, in Ins discretion, in 
addition to any other punishment which is inflicted on the offender, 
make an order that he should be kept under police supoiwsion for 
any period not exceeding sev en } eai s (/) 

787 Whipping is a common law punishment for a mis 
demeanour, but is laiely now inflicted as a punishment oxcept 
under statutory authonty It lias been abolished as a punishment 
for females (r/) 

The whipping of adult males in addition to or instead of nn\ 
other punishment is authoiibud by statute— (1) in the case ot 
mcoingible rogues bentciued at quaiter sessions (It) , (2) in the case 
of persons who are convicted of discharging tneamis oi explosjvo 
substances at the Sovoieign (0 , (3) in the case ot poisons convicted 
of the offence of robbeiy with violence, or of the offence of robbery 
or assault with intent to lob whilst aimed with an offensive weapon 
or instrument (k), (4) in the case of poisons convicted of the offence 
of attempting to choke, suffocate, or sti angle an} one, or of using 
means calculated to do so with intent to commit oi to enable any 
other pei son to commit an indictable offence (/) 


with hard labour for thiec yoara is, it Booms, possible under the Libi 1 A< t, 184 1 
(6 & 7 Viet < %), s 3 See. too, pp 506, note (A), 525, ‘(>8t 
(?) R v If ilkta (1770), 19 State Tr 1075,1132, Castro R (1881), 0 App 
Cas 229 A Bontence of haid labour concunent -with a mu tence of pt mil hoi vi 
tude is undosiiable, as the sentence of hard labour mala sit moiodiftnult fot the 
prisoner to earn a r< mission of his sentence of penal semtude (R v Martin 
(1908), 1 Cr App Rep 200) But if a portion who has been sentenced to penal 
servitude is released on ticket-of- leave and is afterwards convnfed of anothor 
crime, he must serve the rest of hm original sentence after the expiration of the 
seoond and the remnant ot the original sent* me cannot be made to run con- 
currently with the new one ( R v King, [1807] 1 Q J» 211 O 0 K , jxr 
Hawkins, J , at p 218, R v Hamilton (190S), 1 (r App Hep 87) It Ins 
been sud that as a general rule it is not desnable that a son tone o of pen il 
servitude should follow on one of lmDnsoiiment with hard labour (R v Junta 
(1908), 1 Cr App ltep 196) * 

Jf) Prevention of Chimes Act, 1871 (34 A 35 Vut c 112), s 8, Prevention of 
Chime Act, 1879 (42 A 4 i Vi^t c 65), s 2 , Penal Servitude Act, 1891 (61 & 6 o 
Viet c 69), h 4, and seep 414, post 
(g) *4co "Whipping Act, 1820 (1 Geo 4, c 57) 

(A) Vagrancy Act, 1824 (5 Geo 4, c 81), s 10 
(i) Treason Act, 1842 (5 A 6 Viet c 61), s 2 
(A.) See Larceny Act 1861 (24 & 25 Viet c 90), s 43 
(/) See Offences against the Person Act, 1861 (24 & 25 Viet c 100), s 21, and 
Garrotters Act, 1863 (26 A 27 Viet c 44), a 1 In R v, (1898), 

35 L J 124, a person convicted of attempting to choke a woman with intent to 
commit a Tape on her was sentenced at the Hampshire Assizes to two whippings 
and seven years' penal servitude As regards whipping u nder the G u rotters A ct, 
1863 (26 A 27 Viet c 44), m the case of an offender under sixteen the number of 
strokes is not to exceed twenty-five at each whipping, and the instrument used 
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788. A fine, either with or without imprisonment, is a punish- 
ment for a common law misdemeanour. It is also a statutory 
punishment, which may in certain oases (m) be inflicted with or 
instead of impnsonment A fine is rarely imposed except under a 
statute 

789 If a defendant has been convicted on indictment for causing 
a nuisance, an order may be made by the court for the abatement of 
the nuisance, if it is alleged to be a continuing nuisance and is 
proved to be still continuing at the date of the judgment (n). 

Sub-Sfot 2. — Recognisances to keep the Peace 

790 A person who has been convicted of any felony (except 
muider) under the Criminal Law Consolidation Acts (o) may be 
oidered, m addition to any other punishment, to enter into Ins own 
recognisances, with or without sureties, to keep the peace, and on 
failure to find sureties may be imprisoned for not more than 
a yeai (o). 

A person who has been convicted of any indictable misdemeanour 
undei the Cnmmal Law Consolidation Acts (o) may, m addition to 
oi in substitution for any other punishment, be ordoied to enter 
into lus own recognisances and to find sureties foi keeping the 
peace and being of good behavioui, and on failure to find suieties 
may be imprisoned for not more than a yeai (/>) 

A pei son convicted of any other indictable misdemeanour, whether 
at common law or by statute, may bo ordered, m addition to or 
substitution foi any other punishment, to enter into a recognisance, 
with oi without suiotios, to keep the peace and be of good behaviour 


is to i buth-rod , m the case of any other male offender the nuuibm of strokes 
is nut to i \< cod liity at ouch such whipping In oach case the comt is to specify 
the number of stiokos to bo inflicted and tho instrument to be used (tbid) 
Whipping is also authorised m certain caaes tried before courts of summary 
j lu isdict ion , see title Maq is nu tbs. As to the whipping of offenders under 
sixteen, seo p 423, post 

(ro) Si o the Criminal Law Consolidation Acts (i e , Comage Offences Act, 1861 
(24 2o Viet c 99), b 38, Foigmy Act, 1*01(24 A 25 Viet o 98), s 51, 
Luumy Act, 1861 (21 & 25 Vitt c 96), s 117 , Malicious Damage Act, 1801 
(24 & 25 Viet c 97), 8 73, Offences against the Poison Act, 1861 (24 & 2 o 
Viet c 100), s 71) , Gaming Act, 1843 (8 & 9 Viet c 109), s 4 , Disorderly 
Houses Act, 1751 (25 Geo 2, c 36), s 2, C hildicu Act, 1908 (8 Edw 7, c 67), 
s 12 Thoio was no limit to the amount oi a fine at common law except the 
pumsions of Magna Carta (25 Edw 1, 8 14) and the Bill of Bights (1 mil & 
Mai se&fl 2, c 2) against unreasonable fines Some of the statutes which 
authorise the imposition of a fine fix a maximum limit, e g , the Gaming Act, 
1815 (8 A 9 Yict u 109), the Disorderly Houses Act, 1751 (25 Geo 2, c 36), 
s 2, and the Childien Act, 1908 (8 Edw 7, c 67), ss 9 and 12 Other statutes 
(eg, tho Criminal Law_ Consolidation Acts, see ante) which authorise the 
imposition of a fine fix no* limit 

(ia) 2?. v West Ruling of Yorls Justices (1798), 7 Teim Eep 467 , R v Stead 
(1799), 8TeituBop 142, R v huUdon (1810), 13Eist, 164 

(n) Coinage Offences Act, 1$61 (24 & 25 \ ict c 99). s 38, Forgery Act, 
1861 (24 St 25 Yi< t o. 9V, s il , Larceny Act, 1861 (24 & 25 Viet c 96), s 117 
Malicious Damage Act, 1861 (24 & 25 Viet c. 97), a 73 , Offences against the 
Peiscrn Act, 1361 (24 & 23 Viet c. 100), s 71 

(p) Uni 
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for a reasonable time to be specified in the older, and to be Bbot i« 
imprisoned until the recognisances are entered into {q) Punish 

If the conditions of such recognisances are bioken, the recog- nsnt In 
(usances may be estreated (i). General 


In the case of any offence except one punishable by death the 
court may, instead of passing sentence, require a person who has 
been convicted to enter into recognisances, with or without suieties, 
to come up for judgment when called upon Such reuogmsanoos 
may ako contain a condition that the convicted peison should in 
the meantime keep the peace and be of good behavioui («) 

791 When any peison has been convicted on indictment of any Probation of 
offence punishable with impiisonment, and the couit is of opituou 
that, having regaid to the character, antecedents, age, health or Ao ' * 

mental condition of the peison chaigod, 01 to tho in 1 vial nature of 
the offence, or to the extenuating circumstances uudor which the 
offence was committed, it is inexpedient to inilict any punishment 
or any other than a nominal punishment, 01 that it is expedient to 
lelease the offender on piobation, the couit may, in lieu of imposing 
a sentence of imprisonment, make an ordei discharging the offender Order for 
conditionally on hiB entering into a recognisance, with 01 without 
suieties, to be of good behaviour, and to appear foi sentence when 
called on at anytime dunng such pound not exceeding llnco years, tonvicUd. 
as may be specified in the ordor (a) The couit may also order tho 
offender to pay such damages for injury or compensation for Iobs 
and to pay such costs of the pioceodmgs as the court thinks 
reasonable ( b ) 

Where an offender is mdered by the court to entoi into such Condition!, 
recognisances, they may contain n condition that the offender is to 
be under the supervision of a person named in tho order for a 
period therein specified and such other conditions for socuung 
such supervision as may bo specified in tho order 

There may also be inserted in such a recognisance additional 
conditions (1) piohibiting the offender from associating will) thieves 
and other undesirable persons and from fiequenting undesirable 
places , or (2), where the offence was committed under tho inffuonco 
of drink, requiring the offender to abstain from intoxicating 
liquor fi ) , and (8) generally for securing that the offendei Bhould 
lead an honest and industrious life (d). 


(y) R t Dunn (1847), 12 Q B 102b, 1041, n 

lr) Crown Office Rules, 1900, r 116, see Pines Act, 18J3 (3 & 4 Will 4, 
e 99), ss 26, 27, 28 

(•) This course may be pursued if a case is slated under the Crown CWs 
Act, 1848 (11 & 12 Yict c 78) (see a 1), or in tho case of an appeal und> z (lie 
Criminal Appeal Act, 1907 (7 Edw 7, c 23), or ui any other case whf >«• M»o 
court may think it expedient ( Burgtu y. Bwinfitur (1844), 7 Man A h U 1 , 
R y Mila (1890), 24 Q. B L> 423, C C R , Probation of Offenders Act, 

(7 Edw 7, c 17), s. 1 (2)), As to deportation of alien criminals, see p 4 id, 
po it 

(«) Probation of Offenders Act, 1907 (7 Edw 7, c. 17), s 1 (2) 

WJW.nii) ‘ 

(e) See A y Davta, [1909] 1 K B 892, OCA. 

(d) Probation of Offenders Act, 1907 (7 Edw 7, c 17), s 2 As to the 
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Criminal Law and Procedure. 

792 If a person lias just cause to fear that another will do 
huu some bodily harm, as by killing or beating him or his wife or 
child, he may demand the surety of the peace against such person, 
and it is the duty of a justice of the peace to bind over &uch person, 
it the applicant proves on oath that he is actually under such fear 
and has just cause to be so ( e ) 

Binding a poison over to keep the pence is not m strictness a 
punishment, hut is a measuie taken to prevent the apprehended 
dangor of a broach of the peace 

Proceedings for this purpose are generally taken before justices, 
but an application may also be made by exhibiting articles of 
the peace m the King’s Bench Division of the High Court of 
Justice (J) 

793 A poison may also be bound o\er by justices or by the 
High Coui t of Justieo to be of good behawoui, and this may bo doiu 
by the justices of then own motion or on the complaint of otheis 
A lecogm&ance to be of good behaviour is more comprehensive 
than a recognisance to keep the peace, and a peison may be bound 
ovei to be of good behauoui, to prevent an apprehonded offence, 
it is not necessary in such a case for the applicant to swear that 
ho goes m fear of the poison against whom the application is 
made (*i) 

794 If anyone fails to satisfy the condition of a locogmsance, 
it may bo estioatnd (/ ) The effect of the estieat is that the sheriff 
enfoueslho foifcituio by levying the amount of the lecogmsance on 
the goods and chattels of the lecogrusor, and if sufficient goods 
and (hattels cannot be found, by seizing bis body (i) 

The court may also discharge or enlaige a lecoginsance(a), 

Sirn-Stci 3 — Police Sup* 1 1 1 >ion 

795 A peison who has been &enlcin*ed to police bupcrvision, 
and is at laige in Gieal Bntuni or IielnnJ, must notify the pluce 
of his i evidence to the chuf officer of police of the district in 
which his losidence is situated, and whenevei he removes to 
another icbideuce within the barne police distuct, must notify 
his change of losidence to such chief officer, and if he is about 
to leave a police distuct, he must notify his intention to the 
chief officer of police of that distuct and must state the place to 


aj.jHHi ti lent and the duties of prol> ition officers, see sa 3 and 4 , and as to the 
punishment of the offender, if he fads to obseno the conditions of his release, 
tfito e 0 

(e) 1 Hawk P C , 8th ed , c. 38, a 2, Bum’s Justice, 30th ed , Yul Y , 743 , 
see also title M u.isi jutls 

(/) Clown Office Pules, 1*100, rr 24G — 2o0 A peer or peeress can only be 
bound over for tins purpose *n the High lourt (Short and Well or, Piaitice of the 
Crown Office, 2nd ed , 377) 

(?) See Bum’s Justue 30th ed , Yil Y , 754 , R ▼ Wtlhn*, [1007] 2 K B 
380, Stone’s Justices' Manual, 40th ed , 1121 , see also title MauisihaTES 

(A) Criminal Law Act KS2t» (7 Geo 4, c 64), s 31 

(*' See Leer of Pines Aot, 1822(3 Geo 4, c 46), s 2, Fine. Act, 1633 
(3 & 4 Will 4. c 00J, se 20— 3 1 

(a) li v. Doyen (l&9*)f, o4 L. J 643, R y Fangiomntu (1904), 6b J P 34 
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which he ib going, and, if it is required and iu piacticablo, lna But i 
address at that place, and whenetei he arrives in any police district, Punish 
he must foi th with notify his place of residence to the chief ofhcer ment in 
of police of that district (l>) General 

Every male peison subject to such supervision is once in every Upurtg, 
month to report himself, at such time as may be pi escribed by 
the chief ofhcer of police of the district in which he may be, 
either to the chief ofhcer himself or to such other person ns the 
chief officer may direct. The report may be mudo personally or 
by letter (6) 

Any peison subject to the supervision of the police who fails Failure to 
to comply with these piovisious is guilty of an offence (/>), and notlt J- 
unless he proves either that being on a journey he lamed no 
longer m the place where it was necessaiy to notify his plaeo of 
leBidence than was leasonably necessary, 01 that ho did lus 
best to act in confounity with the law, be is liable, on conviction 
tbeiefor by a couit of Bumm.uy junsdiction, to a sentence of 
imprisonment, with or without hard labom, foi not ruoio than ono 
year (c) 


There aie similar piousions with legard to a poison sentomod Ml once u> be 
to penal seivitude who lias been granted a licence to be at atlirge 


huge ( d ) 


Si ci 2 — Punishment of Special Classes of Ojfendas 
Sun-StcT 1 — Habitual Cnrnuiaie 

796 A peison convicted on an indictment chaining him with lUbnuai 
one of certain specified mines (e) and also with bung a halutmi! criminal* 
uiminal may be sentenced to preventive detention as an additional 
punishment ( f) 

A habitual uiminal foi the purposes of tin latute means a 
person who, aftu attaining the age of sixteen, lias been proved to 
have been at least three times convicted of ono of the specified 
crimes previously to the conviction for the cnme charged in the 
indictment, and to be loading persistently a dishonest 01 cnrnirml 
life, or a peison who on such a pi e\ ious conVietion has been found 
to be a habitual criminal and sentenced to preventive detention ((f) 


(6) Pi event ion of Crimes Art, IS71 (11 & '35 Viet c 112) 8 8 Prevention 
of Crime Act, 1879 (42 A 43 Viet c 53), s 2, Ponal Seivitude Act, 1891 
(54 A 55 Viet c 69), a 4 

(^ Prevention of (.’nines Act, 1871 (34 A .3* Vnt c 112), bs 8, 17 
(<f) Prevention of Crimes Act, 1871 (34 A. 15 Vift c 112), s 5, Pi event ion 
of Cnme Act 1879 (12 A. 4 3 Viet c 55), s 2, Penal Herwtudo Act, 1801 (31 A 
55 V ret c 60), fi 4 

(c) It any felon}, utter ng false or counterfeit com, possession of counffifr >t 

§ old or silver coin, obtaining goods or money by false pretences, counpii if \ to 
©fraud, or any ni&pdtmurnoui under the 1 <tru ny Act, 1861 (24 A 25 Viet i 96/, 
s 58 (Prevention of Cnme Act, 1908 (8 Edw 7, c 50), s 10 (6) and srh'dule) 
The cnme must have been committed after the 21 Bt December, 1908 (ibid , 
b 10) 

(/) Prevention of Cnme Act, 1908 (8 Edw 7, c 59), s 10 Tlo* \ft came 
into operation on the 1st August, 1909 
(y) Prevention of Crime Act, 1908 (8 Edw 7, c o 9), s 10 (2) Tho uimesfov 
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797. 1! a person ih convicted on an indictment cliaigmg bun 
with one of the specified crimes and also charging him with being 
a habitnal criminal, and the jury find that he is guilty of these 
chaigcs and the coin t passes upon hnn a sentence of poual servitude 
but is of opinion that by reason of his criminal habits and mode 
of life it is expedient foi the protection of the public that he should 
be kept m detention for a lengthened period of j eai s, the court may 
pass a further sentence that on the determination of the sentence 
of penal servitude he should be detained for such period, not 
exceeding ten nor less than five years, as the court may determine (h). 

798 If any person has been sentenced (0 to a teim of penal 
seivitude of not less than five >eais, tho Secretary of State maj, if 
such peibon appears to him to have been a habitual criminal, at any 
time aftei llio expiuition of tluee yeais of the teim to which he has 
been sentenced commute the whole oi paitof tho lebidue of the 
tonn to a bontenco of pieventive dolention, but the total term of 
the sentence when so commuted must in that case not exceed the 
teim of penal seivitude ougumlly awaidod ( j ) 

Whon a sentence of pio\enti\e dotenlion is added to n sentence 
of penal servitude, the sentence of preventive detention is to take 
effect immediately on tho determination of the sentence of penal 
Beivitude, whoLhm tho sentence of penal seivitude is detoimmed by 
effluxion of time oi at an eailiei date by order of tho Secretary of 
State (k) 

The Secietaiy of State in making such older may have legard to 

which tho accusod has been previously convicted may becilhei cominittod bo foie 
or after the passing of the Act (21st December, 1908) The hkIh tment is sufficient 
if after charging tho cmne it states that the offender is a liilntual cimanal 
{ibid , s 10 (2), (3) J A charge of being a habitual ci iminul c innot bo inserted in 
an indictment without tho consent of tho Dnoitorof Public lhosocutions, and 
unloss not loss thin seven dajs’ notice his been gnen to tho pioper officoi of the 
couit by which the offender is to be tried and to tho offcndoi that it is intended 
to insert such charge , the notn o to the offondei must specify the previous 
convictions and tho other grounds upon which it is intended to found the 
charge (ibid , s 10 (4) ) The offeudor is to bo arraigned on the indictment m the 
same way as a person who is arraigned on an mdictmout which contains a count 
for a piovious conviction (seo pp 153, 371, ante), « f , he is not to be arraigned 
on the pait ot the indictment charging him with being a habitual criminal until 
after he has pleaded guilty to the cnai ge or the jury have found him guilty of the 
uime ohnigod {ibid , s 10 (4)) Evidence as to chaiaotor and lepute may, if the 
court think ht, bo admitted on the question whetlu l tho accused is oi is not loading 
norsmtontly a dishonest or crirainn 1 life , tho accused may tender evidence as to 
ms ch iructer and repute (i bid , s 10 (o) ) The persistent leading of a dishonest 
or omminal bfe must be proved and is a more important part of tho definition 
of a habitual cnmmul than the previous convictions (/? v Aaybould (190CQ. 2 
Or App lfrp 181 Qnai e t whether a conviction on three indictments found by 
the same grand jury amounts to three convictions within the meaning of 
A* 10 (2) (A v Raifbould , tsupra) 

(h) Pi o volition of Crime Act, 1908 (8 Edw 7, c 69), s 10 A person sentenced 
under this section to preventive detention may appeal against the sentence 
without the leave of tho Court of Criminal Appeal (tbui , s 11, see p 433, post) 

(Q Bather before or after the passing of the Act (thtd , a !2> Quarre whether 
a sentence on two indictments of two consecutivo terms of penal servitude, 
when each teim is for less th^n five years, is a son ten co of not loss than five 
yoars (A. v. H^rtur (1 ( >0U), 2 Or App Hep 177) 

(j) Utd t B 12 
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the circumstances of the case, and particularly to the time at which 
the offender, if he had been sentenced to penal servitude alone, 
would ordinarily have been licensed to be at large (I). 

799 A person undergoing pieventive detention is to be confined 
in any prison or part of a pnson which the Secietarj of State may 
Bet apait foi that purpose, and, subject to the provisions of the 
statute, is to be subject to the law for the time being m foice with 
regard to penal soi vitude, as if he were undergoing ponnl set vitnde iw?) , 
the rules applicable to convicts and convict pi isons are to apply 
to a person undergoing pieventive detention, and to the prison or 
part of a prison in which he is detained, with such modifications 
dnecting a less ngoious tioatnieut as the Socretaiy of State may 
piescnbo by pnson rules (m) 

Persons undergoing such detention are to be subjected to such 
disciplinary and leforinativo influences aud are to be employed on 
such woik as may be best fitted to make them able and Milling to 
earn an honest livelihood on discharge (o) 

Sod-Sect 2 — Habitual Drunlcardt 

800 If a pei son is convicted on indictmont of an offence punish- 
able with imprisonment or penal servitude, and the court is satishod 
fiom the evidence that the offence waB committed under the 
influence of dunk or that drunkenness was a contributing canse 
of the offence, and the offender admits that be is, oi is found by the 
jury to be, a habitual drunkard, the court may, m addition to oi in 
substitution for any other sentence, order that ho be detained for a 
teim not exceeding tlnee years in any Stato inebriate refoinmtory 
or in any certified inebriate reformatory the managors of which 
are willing to receive him (p) 

A person who has been convicted on mdictmei 1 ' of the offence of 
being a habitual diunkard may be sentenced to bo detained for a 
teim not exceeding three years m any cei tiffed reformatory tho 
managers of which aie willing to receive him (q) 

(l) Prevention of Crime Act, 1008 (8 Edw 7, c 60), a 13 (1) 

(m) Jbtd . ■ 13 (2) 

(») Ibid As to pnson rulos, see Piihin Act, 1808 (61 & 62 Vut c 41), s 2 , 
and see title Pkibons 

(o) Prevention of Cntne Act, 1008 (6 Edw 7 c 60), ■ 13 (3) Such persons 
may be diechaiged on probation on licence (s 14), subject to provisions os to 
supervision (ss 14, 16) and to levocation of licence and rearrest (s 18;, or may 
be discharged absolutely (s 16) 

(p) Inebriates Act, 1896 (61 ft 62 Viet, o 60), s 1 “ Habitual drunkard" 

means a person who, not being amenable to any jurisdiction in lunacy, is by 
reason of habitual intemperate drinking of intoxicating liquor at times dangsi ohm 
to himself or hem If or others or incapable of managing himself or herself and 
his or her affairs (Habitual Drunkard* Act, 1870 (42 ft 43 Viot c 19) s 1, 
For an instance of a sentence under s 1 of the Inebriates Act, 1808 (61 A 62 
Viet o 60), see R v iVtnre(lOOS), 1 Or App. Bep. 252 

(q) Inebriates Act, 1898 (61 A b‘2 Viet e. 60), s, 2 Detention in a reforma- 
tory is the only punishment winch can bo awarded under this «< clion A 
sentence of imprisonment in addition cannot be inflicted (A v Ih n/yc [1009] 
IK V 381 C O A) 
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A habitual drunkaid who has been convicted of certain offences (r) 
may, with his consent, instead of being sentenced to imprisonment 
be ordered to be detained (*) m a “retreat" (t) the licensee of which 
is willing to receive him for a peuod not exceeding two years (u) 

Sub-Shut 3 — Depot tation of Ahtns. 

801 If an alien has been convictod in this couutiy of felony or 
rmsdemeanoiu 01 other offence for which the comt has power to 
impose imprisonment without the option of a fine, the court may, 
m addition to or in lieu of his sentence, leconmiend to the Home 
Secretary that an otdei tie made for the expulsion of such alien 
fioni the United Kingdom (r), and the Secretary of Slate maj 
theioupon make such an ordei 

A simil.it oidei may bo made (i/\ on the certificate of a court of 
suininaiy pmsdiction, that an alien (1) has within tin ee months 
boon m the locoipt of such parochial relief as disqualifies a pereon 
lot the paihamentaiy franchise, or (2) ha3 been found wandering 
without ostensible moans of subsistence, or (d) has been living 
under lnsamtaiy conditions due to ovoi crow ding, oi (1), if he has 
entoied England aftei 11th August, 1905, that he has been 
sentenced m a foieign countiy for an extiadition ciime(a) 

Sim Si i r 4 — Yvmnj Offendtrt and Borstal Institutions 

802 lioiwtal institutions aie places in which young offenders 
(t e , poisons of bi\leon yeais of age and upwards, and not more than 
twenty-one) may be detained and given such industrial training 
and other mati m tiou, and subjected to such disciphnaiy and moral 
influences, as will conduce to then reformation and the prevention 
of crime (ft). 

(>) Nuineh, any offence of cruelty withm the meaning of the Chil then Act, 
190S (8 Edw 7, c 67), a 12, to a poison under tho age of sixteen, any offence 
under the Offoncos against tho Poison Act, 1861 (24 & 25 Viet c 100), hs 27, bo 
oi ^6 or anv offence against a pe^on und* r the ago of sixteen undei tho Offences 
against the Pei son Act, 1861 (24 A 25 Vut c 100), ss 5, 42, 13, o2 or 62, or 
under the Criminal Law Amendment Act, 1885 (48 A 49 Viet c 69) , onj 
offence under the Dangerous Peitoimunces Acts, lb79 and 1897 (4‘2 A 41 Viet 
c 31, A 60 A 61 Yict c 52), anv other offences involving bodily injury to a 
prison under sixteen See t lnldren Act, 1908 (8 Edw 7, c 67), s 26 
IM , s 12 

[ t ) As to reheats, see Habitual Prunhaids Act, 1879 (42 & 43 Yict c 19), 
ss 6 12 mid Inebnates Act, 1888 (51 & 52 Viet c 19), s 4 

(a) ('lnldren Aot, 1908 (8 Edw 7, c 67), a 26 This section does not affect 
tho power of the coui t to o dei him to be dotamod m a certified inebriate refor- 
mat oij if he comes within tho provisions of a 1 of the Inebriates Act, 1898 
(61 A 62 Yict c 60) As to the meaning of “ habitual drunkard/ 1 see note (p) 
on p 417, ante 

(x) Aliens Act, 1905 (5 Edw 7, c lo), s 3 (1), see title Aliens, Yol I, 
pu 323 . 

M Iltd s 3(l)(li) 

(a) As to what is an extradition crime, see Extradition Act, 1870 (33 & 34 
Viet o 52), and title 1 vuiadition and Fugitive 0**enders 

(5) Prevention of Cmne Act, 1908 (8 Edw 7, c 59), s 4 This Act came 
into operation on 1st August, 1909 The Secretary of State may establish such 
institutions and with tho approval of the Treasury authorise the Prison Com 
missioners to acquire land or erect or acqiure any building, or appropriate the 
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A sentence of detention nndei penal discipline in a Boistal 
institution must be for a teim of not less than ono \ear and not 
more than thiee \ears It maybe passed on a poison convicted 
on indictment of an offence for which he is liable to he sentenced to 
penal Beivitnde or impi isonment, m lieu of a sentence of penal 
servitude or imprisonment, if it appears to the court that he is not 
less than sixteen and not more than twenty-one years of age, and 
that, by reason of his criminal habits or tendencies or association 
with persons of bad character, it is expedient that he should be 
subject to detention for such term, and under such instiuction and 
discipline, as appears most conducive to his reformation and the 
lepression of crime (c) 

803 A youthful offender sentenced to detention in a reformatoiy 
school (<i) who has been convicted by a com t of summary juiisdictiou 
of the offence of committing a breach of the rulos of the school or 
of inciting to such bleach or of escaping from such a school, and 
is liable to be sentenced to impiisonment for any such offence, 
luav be sentenced to detention in a Borstal institution instond of 
imprisonment (e). 

804 If a pei son being within the limits of age within which 
persons may be detained m a Borstal institution is undergoing a 
sentence of penal BPiwtude 01 impiisonment passed either before oi 
after December 21 1908, and the Secretary of State is satisfied that 
such poison ma> with advantage be det&mod in a Borstal institution, 
the Secrotaiy of State may authorise the Prison Cornmissionois to 
transfer him from pnson to such an institution to servo there the 
whole oi any part of the unexpned residue of Ins sentence, if he is 

whole or any pait of any land or buildiug v os tod in them oi undei thou control ; 
expenses incurred for this purpose are to be paid out of inonujs provided by 
Paili&ment (tbtd ) The Societal y of State may make u is for trie manage- 
ment of any such institution and for tho tompoiary detention of young 
offenders, and Mibject to such i regulations the Pnson Acts, 1865 to 1898 
(28 & 29 Vnt c 126, 31 A, 32 Viet c 21, 40 & 11 Viet c 21, 41 & 42 Viet 
c 63, 47 & 48 Yict c 51, 49 & 50 Viet c 9, 5b A. 57 Viet c 26), and thoir penal 
piovisious and the rules thereunder are to apply to, ov< iy such institution a a if 
it were a pnson {ibid ) 

(c) Prevention of Onme Act, 1908 (8 Edw 7, c 59), b 1 Ik foie passing such 
sentence the court is to consider any report which may be nude to it by or cm 
behalf of tho Prison Commissioners as to the suitability of tho (Aso for such 
treatment, and must lie satisfied that tho (h ixacter, state of hrulth and mental 
condition of the offender are such that he is likely to profit b> such treatment 
(ibid , s 1(1)) The Socretarj of State may make an ordei extending tho applica 
ti^p of 8 1 or the Prevention of Crime Act, 1908 (8 Edw 7, c 59), to persons 
apparently undor such age, not exceeding twenty -three, as may bo specihf d in 
the order (tbid , s l (2)) , the order is not to be made until a draft of it has 
lam before each House of Pailiament for not less than thirty dais during the 
SQsaion of Parliament and neither House before tho expiration of that pmod 
has presented an address to the King against the draft or any part of it if 
Buch address is presented, a new draft order may be made (ibid , • 1 (2)) See 
11 v Kxrkpatrt&L (1908), 73 J P 29, C C A 

W) See p 422, post 

(r) Prevention of Crime Act, 1908 (S Edw* 7, c 59), s 2 The mm un urn and 
maximum term in such a case is the same as under s 1 (see ante ) In such a 
case the sentence of detention in a Borstal institution supersedes the sentence 
of detention m a reformatory school (ibid , s 2). 
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bo ti ansferred, the Act is to apply to him as if he had been originally 
sentouced to detention in such an institution (/). 

805 Subject to regulations by the Secretary of Slate, the Prison 
Commissioners may at any time after the expnation of biz months 
(or three months if the peison is a female) fiom the commencement 
of the period of detention discharge by licence a person detained in 
a Borstal institution on condition that he is placed under the 
supervision or authonly of any society or person named in the 
licence who is willing to take chaige of him (g). 

Every peison sentenced to detention m a Borstal institution 
must on the expnation of the teim of his sentence remain for a 
further period of six mouths under the supervision of the Prison 
Commissioners (/») 

806 If the visiting committee of a Borstal institution reports 
to tho Secretary of State that a peison detained thete is mcor- 
ngiblo or is exorcising a bad influence on the other inmates, the 
Societary of State may commute the unexpned residue of the teim of 
detention to such torm of impiisonmcnt, with or without hard laboui, 
not exceeding the unexpned losidue, as the Secietary of State may 
determine (i) 

A person sentenced to detention in a Boistal institution in one 
part of the United Kingdom may bo leiuoved to and detained in a 
Boistal institution in anothei pait (h) 

Sub Sect 6 — Youthful Offender) 

807 The law relating to the punishment of poisons under 
Bixtcen je.ua of age is of an exceptional character (?) 

Ncitliei a sentence of death noi a sentence of penal sciviLudo can 
ho passed on a peison uudet sixteen jeais of age (hi) 

A child under fourteen cannot be imprisoned at all (u), and a 
young person (i e , a person of fourteen vears and upwards and 
undoi the ago of sixteen) can only be imprisoned in exceptional 
cases (o) 

The conviction of a child or young person is not to be regarded 

(J ) Prevention of Onrae Act, 1908 (8 Eilw 7, c 59), n 3 
(ff) Ibid , s 5 As to contributions from tho public funds towards the expenses 
of such a Bouetj, see s 8 See ns to revocation of licence and rcorrest, s 5 
(J), (4), (6). (6) 

(A) Ibid, s 6(1) See as to the recalling of such a person to a Borstal 
institution during this period, s 6 (2), (3), (4) 

(t) Ibid , s 7 • 

(Ac; Ibid , s 9 At conduit; as the peison is detained in England, Scotland, or 
Ireland, the removal must bo by the authority of the Secretary of State, the 
Secrotary for Sootland, or the Lord Lieutenant of Ireland, and most he with 
til. consent of that one of these authorities who acts for tho part of the United 
Kingdom to which the person is removed (i btd) 

0 It w now governed chiofly bv the provisions of the Children Act, 1908 
(8 Edw 7, c 67), which came into force on 1st April, 1909 (t btd , s 134 (2) ) 

(m) JM • ss 102 (1), (2), 103, 131 A sentence of doath cannot bo recorded 
against a person tinder sixteen, ititd , s 103) 

(n) Ibtd., ss 102 (1), 131 

(o) Ibid , ■ 102 (3), soe p 421, post The prohibition and restriction of 
imprisonment does not become operative until the 1st January, 1910 (s 112). 



Part VII. — Punishment and Prevention of Crime 


431 


as a conviction for felony for the purposes of any disqualification 
attaching to felony (p) 

808 The punishments which can be awaidod m the case of a 
person under sixteen are as follows (1) the offender iniiv, according 
to the natuie of the offence which ho has committed, lie detained 
in a place of detention oi in An mdustnal or relormatoij school or 
may be whipped, and if of the age of fourteen years or upwards 
may be fined or m exceptional cases (?) be imprisoned , (2) he may 
be discharged on his enteung into a recognisance oi placed under 
the supervision of a probation officer, or (8) the paienl oi guardian 
of the offender may be ordeied to be fined or to give secuuty foi the 
good behaviour of the offonder (r) 

809 A peiflon undei sixteen convicted of an ofTonce for which tho 
punishment is death m the case of an adult must be sentenced to 
be detained during the Kings pleasure, and when so sentenced is 
liable to be detained m such place and undei such conditions as the 
Secretaiy of State may direct (s). 

810 If a person under sixteen is convicted of manslaughter or an 
attempt to nnuder or of wounding with intent to do grievous bodily 
harm, and the court is of opinion that no punishment which it is 
authorised to inflict undei tho provisions of the Childion Act, 
1908, is sufhcient (a), the court may sentence the offender to be 
detained for such period as may be specified in the sentenae , a 
person on whom such a sentence has been passed is, during the 
specified period, liable to be detained in such place and on such 
conditions as the Secretaiy of State may dnect (b) 

811 Where a person under sixteen is convicted of an offence punish- 
able m the case of an adult with penal scivitudo or imprisonment, 
or would, if he weie an adult, be liable to be imprisoned on default 
of paymont of any fine, damages, or costs, and t) o couit considers 
that none of the othei methods m which the case may legally lie 
dealt with is suitable, the couit may order that he be committor] to 


Sbot ft. 

Punishment 

of Special 
Glasses of 
Offenders 

FunfehnumU 
whioh can be 
awarded to 
persona under 
six teen. 


Detention 
during the 
King'll 
pleasure. 


Detention for 

fljKJCified 

period In 
such place 
mi Sec rotary 
of State may 
dirHQfc. 


Detention In 
place of 
detention for 
period not 
ex ci cvling one 
mon ill, 


(p) Clnldien Act, 1908 (8 Edw 7, c 67), s 100 r As to dw([milifi< Htume on 
the giound of felony, see p 428, post 

(q) Ibid , s 102 («i) 

(r) Ibid , s 107 This section enumerates the different methods possible in 
dealing with youthful offenders, but confers no power of inflicting any of the 
punishments mentioned , the punishment which may ta awaidad in a particular 
oase is prescribed by other sections of the Children Act, 1908 (8 Edw 7, c 67) 
(see ss 67, 08 (2), 103 — 106), or by the general law (where it has not 
boTjn altered by tne Children Act, 1908 (8 Edw 7, c 67), or by statutes which 
provide punishment specially applicable to juvenile offenders, soe p 4 2d pn*t) 
borne of the mothods enumerated ms. 107 only apply to oourts of summary 
jurisdiction, e g , sub ss (a) and (d) ; soe title MjiaisrjtATES. 

(s) Children Act, 1908 (8 Edw 7, c 67), s 103. 

(а) I e , it seems detention m a refoiinatory or industrial sahool (s 67) or 
quaere, detention for a period of not more than a month m a place of dr (• ntion 
provided under the Act (s 106) , whipping is not a possible punishment for any 
of the offences specified m the text 

(б) Ibid , s 104 Tlmre seems no limit fixed to the period during which 
such a person may be sentenced to be detained As to tbr* discharge of a person 
detained under s 103 or s 104, see s 106 gee also tfuromorv Jurisdiction 
(Children Act) Eules, 1909, W N (1W), pp Hl,2d9 
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custody m a place of detention (c) named in the order for such term 
as may be specified in the older, such term is not to evceed the 
term foi which lie might have been imprisoned but for the Act, and 
is not in any case to exceed one month (d) 

812 When a youthful offender who m the opinion of the court 
before which he is charged is twelve years of age or upwards is con- 
victed either on indictment or by a petty sessional court of an 
offence punishable m the case of an adult with penal servitude v 
the court may, m addition to or in lieu of sentencing him to any 
other punishment, order that he be sent to a eeitified lefoimatory 
school If such an offender is sent to such a school, lie must not 
in addition be sentenced to imprisonment (e) 

813 A child apparently under the age of twelve years who is 
cliaigod before a couit of assize or quarter sessions 01 a petty 
sessional court with an offence punishable by penal Berutude 
or a less punishment, may be sent to a certified industrial 
school (/) 

814 A peison between f out teen and sixteen may be sentenced to 
impiisonment, if the court befoie which ho is tried ceitifies that he 
is of so unruly a chaiacter that he cannot be detained m a place of 
detention provided under the Childien Act, 1908 (#), or that he is 
of so depiaved a charactei that he is not a tit person to bo so 
detained (A) In no other case may a peison under sixteen be 
sentenced to lmpiibonment after the 31st December, 1909 fi) 


(c) The plate of detention is to be one provided under the Childuu Act, 
1908 (8 I dw 7, e 07), s 106 

(d) Ibid It is tho dutv of tho London bounty Council m the metiopolitan 
police diritiut find the council of a county boiough m a county botough and 
tho standing joint committee of a county m a count) , to provide such places of 
detention foi oven potty sessional division within their district as may be 
roquned for the reception of poisons oidutd to bo detained under the Act, 
either by arranging with tho occupiers of any premises within or without their 
distuct for tho use of tho-*o premises for the puiposo oi by themselves establish 
mg or joining with another police authority in establishing such places The 
same plate of detention may be pi ovule d foi two or more petty sessional 
divisions (tbtd , s 108 (1), (11)) Tho piovisions of the Act which prohibit or 
restuct imprisonment (s 102 (1) (3) ), and which impose the obligation to pro 
vide places of detention, do not become operative until the 1st January, 1910 , 
but places of detention may be piovided at anv tune after tho passing of the 
Act 9 , 21st December, 1908) (t bid , s I OS (10) ), and persons under sixteen 
may be committed to such places if they are provided, and if the proceedings 
against such persons aio commenced on and after the 1st April, 1909 (s& ll2, 
US) 

(«) Ibui , b 57 (1) The period of detention in a reformatory school is for not 
less than three ana not more than five years, but is not in any case to extend 
beyond the tune when the offender will, in the opinion of the court, attain the 
age ol nineteen (tbtd , e 65 ^a) ) 

(/) , s 58 (2) The child is to be sent to an industrial school for sttch 

a period as the couit thinks proper for his teaching and training, but such 
period is not to extend be)ond the time when the child will, m the opinion of 
the court, attain the age of sixteen (ibid , s. 65 (b) ) 

(g) 8 Edw 7, c 67. 
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815 A male peison under sixteen may be sentenced to bo 
whipped in the case of all oftences for which an adult peison may bo 
so sentenced (A) 

A male peison under sixteen may also be sentenced to be whipped 
for certain offences undei the Larceny Act, 1861 (/), the Offences 
against the Person Act, 1861 (m), the Malicious Damage Aot, 
1861 (re), and the Criminal Law Amendment Act, 1881 (o) 

Where a youthful offender of the age of twelve yeai sand upwards, 
but undei sixteen, is sent to a certified rofonnaloiy school, lie may 
also, it seems, be sentenced to be whipped, if the offence which he 
lias committed is one m lespeet of which the punishment of 
whipping may lie inflicted (p\ 

It seems that if a person under sixteen is sentenced to detention 
foi an offence (g) for which whipping may he oideiod, a sentence of 
whipping may he added to such sentence (/) 
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(k) Children Act, 1908 (8 Edw 7, c 67), b 107 (g) , nnd see p 411, autt In 
the case of a whipping under the Gnnottus Art, 186, J (26 & 27 Viet c 41), if 
the offonder is under six toon, the number of strokes is not to exceed twe nt> h\o 
at each whipping, and the instrument used is to be a birch-iod (ibtd ) 

(/) 21 A. 25 Viit c ( )0 Such offences aie simple laueny oi any felony made 
punishable by tho Lai com A(t, 1861 (24 & 25 \ itt c 96), like simple fan on y 
(s 4), siinplo 1 arc on } attei a pluvious conviction toi felony (s 7;, simple 
larceny or any offence made punishable by tho Lai< r nj Act, 1 SOI (24 A 2o Viet 
r %), like laiceny after t\io summary convictions fox any offence mule punish 
able summarily under tho Act or the Malicious Damage A( t 1S01 (21 & 2o Vut 
c 97), or Laiceny Art, 1801 (24 A 25 Viet r 96) (s 9) 

(m) 24 & 25 Yict c 100 Suth offonces are injuring or attempting to injure 
poisons by explosive or cornwno substances (ss 2s- JO), unlawfully and 
m iliciously putting things on u tailway etc with in It fit to t ndungi r the miinty 
of luilway passengers ( s 52) The Larcom Art, 1801 (s 119), the OHmios 
against the Poison Act, 1801 (s 70), and the Malicvm Lam a go Ac t 1861 
(s 75), provido that win never whipping is awaidcd umli each «>f tin ho AMs 
the offendor is to be once pnvatelj whipped, and tho nu nlmi of Miolcsund 
the instrument with winch they are to be luflutrd must bo spur ifiod In the comt 
m the sentence Whipping r in also be inflicted for ( eit mi off* in e h dealt wit)i 
by a court of summii) junsdiction under the Summ iry J uuwln t ion A< ♦ 1S79 
(42 A 4 i Viet c 49), 8 10 

(/i) 24 A 25 \nt c 97 Such offencos aie sottihg In o oi attempting to set 
fire to houses etc (ss 1—8) 

(o) 4S & 49 Y it t c 69, s 4 (unlawfully and carnally knowing or attempting 
to have unlawful carnal know ledgo of any gu l under the ago of thirteen) In a 
case of whipping under this statute the court is to specify the number of stroke s 
and the instrument to be used m inflicting them , on a child not over fouifo en 
the numboi of stiokes is not to exceed twcl\e, and the instrument used must 
be a luich-rod, see t bid , s 4 , Whipping Act, 1862 (25 A 26 Viet c 18) 
fj>) Childi on Act, 1908 (8 Ldw 7, c 67), s 57 (1) The part of s 4 of the 
Criminal Law Amendment Act, 188o(48 A 49 "Yict c 69), bj wlmhupuMm 
under sixteen who committed an offonce under that section innrht be sent* m r d 
to be sent to a reformatory school os well as to bo whipped was lepeahd by tho 
( lul dren Act, 1908 (8 Edw 7, c 67), % bid. Third bchodule, see s ol of 
that Act 

(y) Sot being an offence under the Criminal Law Amendment Art, 1885 
(48 A 49 Viet C 69), s 4 

(r) All the statutes wlmh authorise whipping except tho CTi annul Law 
Amendment Act, I880 ($8 & 49 Viet c 69), s 4, authonwo it in addition to or 
m substitution for a sentence of imprisonment or penal si i vitudo , tin * ’hildion 
Act, 1908 (8 Edw 7, c 67), prohibits a sentence of pen'll servitude altogether, 
as regal ds persons under sixteen prohibits a sentence of im prison rm nt altogether 
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816 If a person under sixteen is charged with any offence for 
which a fine, damages, or costs may be imposed (<), and the court 
thinks that tho case would be best met by the imposition of a fine, 
damages, or costs, whether with or without any other punishment, 
the court may, and if the person is under fourteen, must, order that 
the fine, damages, or costs be paid by the parent or guardian of 
such pet son instead of by such person, unless the court is satisfied 
that the parent or guardian cannot be found or that he has not 
conduced to the commission of the offence by neglecting to exercise 
due care of such person ( t ) 

The court may make the same order m the case of ayoungpeison 
(of fomteon jears and upwards, but under sixteen) or may order the 
young peison to pay the fine etc (a) 

817 The couifc may, when a child or young person is charged 
with any offence, older his parent or guardian to give security for 
his good behaviour ( b ) 

The orders just mentioned may be made against a patent or 
guaidian who has been required to attend at the court and has 
failed to attend (c), but subject to this exception no such order is to 
ho mado without giving the parent or guardian an opportunity of 
being heaid (rf) 

ub logauls children under fourteen, lestucts it to exceptional casos as regards 
poisons over fouitoon and undei sixteen (ibid , a 102), and allows a sentence of 
detention m a place of detention to be substituted for penal semtudo and 
imprisonment (soo p 421, ante) The point refened to in tne text is somewhat 
obsLuio owing to the ambiguous language of s 107, which contains an 
enumeiation of the “methods of dealing with jouug persons charged with 
ofTouces” , these mothods aie all set out in the alternative, hut it is submitted 
that the section (loos not prohibit tho infliction of more than one of the 
alternative punishments m any one case, if under any statute in force at the 
time of tho passing of the Act more than one of the alternati\e punishments or 
of tho punishments for which the Act pi ov idee a substitute could be inflicted. 
It is submitted that tho intention of s 107 of the Act is only to give an 
enuinoiution of the different methods of dooling with young peisons charged 
with ofTmicos, and that the Act is not intended to affect the provisions of those 
Aits which specifically deal with joung porsons, except by substituting 
detention for penal servitude and imprisonment, end see s 99 of the Act, 
which contemplates tho infli( tion of mure than one punishment. 

(«) As to the eases when a fine may be imposed, see p 412, ante, as to 
damages, see p 449, post , os to costs, see p 445, post 

(/) Children Act, 1908 (8 Edw 7, o 67), s 99 (1) 

(a) J bid , s 99 If a young peison is fined and does not pay, and would, if 
he weio an adult, be liable to be imprisoned for non-payment, he may be 
committed to a place of detention under ibid , s 106 

(M Ibid, s 99 (2) * 

(<) See ibid , e c >8, as to requiring the attendance of a parent or guardian 
at a court before which a child or young person charged with an offence is 
brought 

(d) Ibid , s 99(4) Any sums ordered to be paid by a parent or guardian under 
s 99 or on forfeiture of a -security for the good ben&uour of a child or young 
person ordered under s 99 (2) may be recovered from him by distress or 
imprisonment in like manner as if the order had been made on me conviction 
of the parent or guard) in for the offence with which the child or young person 
is charged (s 99 (5) ) If sqch an order is made by a court of assize or quarter 
sessions an appeal lie 1 * ngamat it to the Court of Cnmmal Appeal, as if the 
parent ot guardian had been convicted on indictment and the order was a 
sentence passed on his conviction (s 99 (6) ) 
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818. A person under sixteen who has been convicted on 
indictment may, like an adnlt person, be ordered to enter into 
recognisances, with or without sureties, to keep the peace and be ot 
good behaviour, and such recognisances may be m addition to or in 
substitution for any other punishment 

A person under sixteen may be leleased without punishment on 
bis entering into recognisances, or he may be placed under the 
supervision of a piobation officer during a penod of probation, 
which ib not to exceed three years (t). 

Sect 8. — Pnncijtlea that detnmne the Amount of Punishment 

819 In all crimes except those for winch the sentence of death 
must be pionounced (/) a veiy wide discretion m the matter of 
fixing the degiee of punishment is allowed to the judge who trios the 
case 

The policy of the law isaB regards most crimes to fix a maximum 
ponalty, which is only intended for the worst cases (p), and 
to leave to the discietion of the judge to determine to what extont 
m a pai tieului case the punibhmeut aw aided should npproiuh 
to or recede from the maximum limit The exercise of this 
disci otion is a mattei of prudence and not of law, but an appeal 
lies by the leavo of the Court of Criminal Appeal against any 
sentence, and if leave is given, the sentence can be altcitd by that 
court (/t) 

In carrying out the task of reviewing sentences tho Court of 
Ciinunal Appeal will, it Booms, be guided by the gcucial principles 
that govern the awarding of punishment and by the piaclico of 
criminal courts, and will apply these principles and this piaclice to 
the cucumstancos of each case (i). 

820 The object of punishment is the provonti in of crime, and 
every punishment should have a double elTdct, namely, to picveiit 
the person who has committed a crime fiom repeating the net or 
omission and to pi event other members of the community fiom 
committing sinulai crimes (A). 

Ab regards the particular offender there are three ways of 


(c) 8oe p 421, ante, and Probation of Offenders Act, 1007 (7 Edw 7, r 17k 
s 1 (2) As to sending children to uidustuol schools and the removal of 
children and young persons from the custody of inimnul parents, see title 1 ) 
Education, Ini ants add Childhen 

(/) See p 409, ante 

(a) It v Ifamton (1909), 2 Or App B 94 

(h) Criminal Appeal Act, 1907 (7 Edw 7, c 23), see p 432, pout Before Urn 
pstumg of this Act the discretion of a judge u sentencing a prisoner v, it not 
eiihjeotto renew by any judicial tribunal , and the punishment onlind if 
justified by law, could only bn modified by the Grown exercising the j>n m j. .live 
of mercy on the advice of the Home Secretary. 

(0 Bee p. 485, pott 

(&) 4 Bl Com 11 , Bentham, Rationale of Punishment, p 111 “ The 

prevention of offences divides iteolf into two branches - particular pi oven turn, 
which applies to the delinquent himself, and general prevention, wluth is 
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providing by punishment against the recurrence of an offence (1) by 
taking from him the power of offending (incapacitation), (2) by 
taking away the desne of offending (reformation), (3) by making 
bun afraid of offending (intimidation) ( l ) 

In some cases, besides providing for the prevention of crimes in 
future, punishment may also include reparation for the paBt injury 
by ordering the offender to compensate the person injured (m) 

As regards other members of the community who are disposed to 
commit similai offences, the only way of providing by punishment 
against the commission of the offence is by the teiroi which the 
punishment of an individual produces m others 

821 Thus, if a eiirne has been committed which is of a 
kind calculated to inspire great alarm, as manifesting a veiy 
mischievous disposition, 01 is specially ufo m a particular district 
or tluoughout the countiy, it may be necessaiy to award a 
veiy severe punishment and to take away from the offender the 
power of committing such acumeoi any cnine for a long period (n) 
If the crime is less clangorous, and the offender may be allowed 
to return to society aflei a shorter period of detention, the punish- 
ment should possess qualities calculated to refoim or to intimidate 
lum(o), or if there aie exceptional circumstances, punishment may 
ho respited and the offendei may be gi\en a chance of leading an 


applicable to all the inembors of tho community ” Sue also p 20 11 General 
pi ev on Lion ought to bo tho chief end of punishment, as it is its ml justifi- 
cation If we could consider an offence which has been committed as an 
isolatod fact, the like of which would nevor recur, punishment would bo 
useless But when we consider that an unpunished dime loaves the path 

open not only to tho samo delinquent, but also to those who inav have tho same 
motives and oppoitumties furontenng upon it, wo poicene that the punishment 
inflii ted on the individual becomes a source of sccuiity to all Pmmhment is 
olovulod to the fust rank of benefits, when it is legal ded not as an act of wrath 
or vtngeaiKo against a guiltv oi unfortunate individual who has given way to 
luidihitvous inclinations, but as an indispensable sacrifice to the common 
sutetv ” 

(/) Bentham, Rationale of Punishment, 20 

(mi) For an example of this, see Forfeiture Act, 1870 (3d & 34 Viet c. 23), 
ss 4, 13, p 449, post A cnminal oouit may make an oidoi foi tho restitu- 
tion of pi opei ty on a conviction for larceny ol a similar offence (see p 084, 

(m) E q , by sentencing him to a long period of penal servitude and by awarding, 
wheie it is possible, an exceptional punishment, such os flogging (see the 
Garrotters Act, 1S63 (26 & 27 tick c 44), s 1) See, too, R v hpencer (1908), 
1 Cr App Rep 37, where the Court of Criminal Appeal refused to interfere with 
a sentence of twelve v ears’ penal servitude passed on a buiglar although it fas 
his first conviction And although he had previously borne a good character , but 
in that case the piisoner, though he had ample means to lead a honest life, was 
found with a full equipment for committing hurglanes, and the marks on fifteen 
houses in the neighbourhood w hich had been burglariously entered were marks 
that might havo been modo by a jemmy found in his possession, and the 
neighbourhood had been so terrorised by burglanos that ninety policeman bad 
had to patrol the distmt , see also R r Bayd{ 1908), 1 Or App Rep 64, whereit 
was held that an “ epidemic ” of burglanos m a neighbourhood might be taken 
into account in fixing the sentence on a burglar. See Jt ▼ Warner (1909). 2 Or 
App Rep 177 

(o) Bentham, Rationale of Punishment, 21 
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honest life under a condition that if he does not do so he will be 
subjected to punishment (p) 

822 The court, m fixing the punishment for au> particular crime, 
will take into consideiation the nature of the offence, the circum- 
stances m which it was committed, the dogree of dehbeiation shown 
by the offender, the provocation which he has received, if the crime is 
one of violence, the antecedents of the prisoner up to the time of 
sentence, his age and chaiacter, and, except m the ca^e of habitual 
criminals, any recommendation to meicy which the jmy may have 
made ( 9 ). 


(p) See R v Fratuts (1908), 1 Or App Hop 259 

(g) “ The fundamental rule of cnminal judicature ” is 11 that the measure of 
punishment should be m propoition to the malignity appoanug in the intention of 
the offender” (per Asiiukst, J , if v Stratton (1 779), 21 State Tr 1045, at p 12<M) 
See R v ir«mr(1908) 1 Oi App Hep 12, It \ Arnold ({WHY 1 Oi App Hop 
27, R v Jl/ctfim « (1908), 1 Cr App Hep 58 ,11 v 52<mri{**(1908), l Ci App Hop 
176, R v Rtlcy (1908), 1 CV App Hop 9.5, It v Boyd (1908), 1 6i App Hep 64, 
2? v Spencei (1908), 1 Or App Hep .57, R v Prihct (1908), 1 Cr App Hep 252, 
R v Goncannon (1908), l Cr App Hep 229, R v Kirkpatrick (1908), 7,5 J P 
29, 0 0 A. , R v Nuttall (1908), 1 Cr App Rep 180, R y Mort on (1908), 1 
Oi App Rep 2o5, R v O' Gunnell (1909), 2 Ci App Hep 11 Tho previous good 
character oi a pnnoner may bo a rouson for inflicting a light or nominal 
sentence upon him, especially when he Las been in employment and bin 
employer is willing to tuke him back ( R v 1 rancu (1908), 1 Cr App Hop 259) 
But good character is not to be taken into consideration, when by means of 
good chaiacter a person has obtained an oppoitumty for committing tho offonoo 
charged (7? v Sidlow (1908), 1 Cr App Hep 28) So in considering the punish- 
ment to bo passed on persons in positions ot tiunt for misappropiiation of money 
oi other propoity good chaiaoter has little weight, and is often an aggravating 
circumstance (see R v Super (1908), 1 Ci App Hep 75) A crime by a person 
m a position of trust who abuses the trust imposed upon him is punished with 
greater seventy than a crime by a poison who stands m no fiduciary or con- 
fidential i elation to the person injured (R v Stdlow ftuj/ra , R v Soper , 
turn a) 

In larceny and similar crimes tho value of the pi opt i tv stolen maybe a 
matter to be considered, for if a poison wcio punished with tho sumo seventy 
for stealing a thing of small value as for stealing a thing of giant value, 
a dishonest poison would always prefer committing a thoft on a large 
scale (Beutham, Rationale, 36, 41 , R v Nuttall (1908), 1 Cr App Hop 
180, if v Morton (1909), 2 Cr App Hep 145) But there aro many 
cates wheie the seventy of the punishment does not depend on the value 
of the piopoity stolen, as where a prisoner is convicted of stealing some- 
thing of small value, but the cume which is brought homo to him is 
only one of a senes of similar offences (if v Maurice (1908), 1 Or Apj> 
Hep 176, where a sentence of five years’ penal servitude for stealing one 
pennv was upheld by tho Court of Cnminal Appeal, but the prisoner 
mid been guuty of systematic frauds extending over a long period, and 
the sentence was supported as a means of keeping her out of mischief , and wo 
R v Ree$ (1906), 1 Or App Bep 63, wheie a sentence of penal servitude for a 
tri flin g theft by a person who had been convicted several tunes bofoie for 
crimes ansmg out of dnnk was upheld as the only means of reclaiming In r) 
It is the practice of cnminal courts befoie passing sentence to inquire into the 
antecedents of a prisoner and to punish habitual offenders more severely than those 
who have not been previously convicted or have not committed other crime* ( ft v. 
Weaver (1908), 1 Cr App I&p 12) But it is not right to be guided merely by 
previous convictions, and if tne offence for which punishment is to be awarded 
Joes not indicate a deliberate return to crime, and there are circumstances 
which do not show that the offence was planned beforehand, let* weight is to 
be given to previous offences (/? v Nuttau (1908), 1 Cr App Hep 160) More 
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Sect 4 — Disqualifications following on Conviction . 

Snu-^CT 1 — Forfeiture of Office 

823 If a person convicted of tieason or felony holds any mili- 
tary oi naval offii e oi any civil office undei tLe Crown, or other 
public employment, oi any ecclesiastical benefice, or any place, office, 
oi emolument in any university, college, or other coipoiation, or is 
entitled to any pension or superannuation allowance payable by the 
public or out of any public fund, and is sentenced to death or penal 
seivitude or any term of imprisonment with hard labour, or a term 
of imprisonment without hard labour exceeding twelve mouths, 
such office, benefice, employment oi place foithwith becomes 
vacant, and the pousion or superannuation allowance or emolument 
forthwith doleiminos and ceases to be payable, unless such peison 
receives a fieo pardon from the King within two months of his 
conviction oi befoie the Idling up of such office etc (r) 


weight should bo given to picwous convictions for offences of the same 
character as tli it for whit h the oftemlc r is to be punished than to con- 
vutions foi offences of a diffoient character [R v Boucher (1909), 2 Cr App 
Rep 177) And a fust offender may commit an offenco of Buch malignity that 
a sevore sentence should be mipo^od, and the absonce of previous convictions 
may be disregarded as only showing that the offender has not boon found out 
befoie (see R v Kpcmer (1008), 1 Cl App Rep 37) 

Jf a person has boon convicted of a crime and there aroothci charges hanging 
ovei him m respect of which ho has not been indicted, tho ] udgo in passing 
sentcnco should, if the prisouei consents, take the othei charges into account, 
and m such a case it is not usual to proceed with these other chuigos If such 
chaigos me not taken into u count and the prisoner is subsequently convicted 
in respect of any of them, tho sentence all eady inflicted on the pusonor m 
lespeet of the eailior charge is a giound fora mitigation of tho sentenco for 
the lutor one ( It V Syrt** (100H), 1 Cr App Hop 172, R v Iluwca (1908), 1 
Cr App Rep 42, 12 v Mail hum (1909) - Oi App Rop 160, if v Akron 
(1909\ 2 Cr App Rop 1j2, R v f J aylur (1909), 2 Cr App Rep 158) 

The tact that a poison committed a ciirno when in a state of drunkenness 
may be a mitigating urcumstaueo as negativing dehberatenosB of intention (72 
v Nuttall (1908\ 1 Or App Rep 180, R v il/ov ton (1008), 1 Cr At»p Rep 2o5 , 
R v l laden (1900), 2 Ci App Rep 148, R v Mouth f 1**09), 2 Cr App Rep 54, 
and see p 24 2, ante ) , but diunkenuess is put forward by prisoners too fiequontly 
as an excuse for cume to bo deserving of much consideration, and may be a 
ground foi passing such a sentence as will debar the prisoner for some time 
fioin the use of intoxicating liquors (R v Rees (1908), 1 Cr App Rep 83) 

A long period of detention is often justifiable with tho object of incapacitating 
an offondoi from committing enmes for a considerable period or of reclaiming 
him (if v Maurice, eu pi a , R v ifrea, 9upra) , aud even m the case of those 
who are not haidened criminals it may be justifiable and desirable to impose a 
sentence of sufficient length to enable the offender to undergo a sjiecial treat- 
ment (eg , the Borstal system) (Z? v Knlputnck (1908), 73 J 1? 29, C C A )i 
In coses whole personal injuiics me inflicted the amount of provocation that 
ihe prisoner moned is a matter to be takon into account in fixing the sentence 
(R v O'Connell (1909), 2 Cr App Rep 11) 

For some offences, e g , manslaughter or wounding with intent to do grievous 
bodily harm, it is impossible-to lay down any standard as to what is the proper 

f iunishment , tho question depends on the circumstances of each particular case 
R v Gorman (1909), 2 Oi App Rep 187) 

(r) Forfeiture Act, 1870 (33 & 34 Titfc. c 23), s 2 Attainder or corruption 
of blood, and foifeiture or esehefct on conviction of treason or felony were 
abolished by this Act (s 1) The provision as to disqualification arising from a 
conviction for felony docs imt apply to a person under sixteen (Children Act. 
1908 (8 fidw. 7, c 67), as 100, 131) 
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824 Such person on his conviction becomes, end until he Iiab 
suffered the punishment allotted 01 any punishment lawfully substi- 
tuted, or until he receives a free pardon, continues to be incapable of 
holding any such office, employment, or benefice or of being electod 
or sitting or voting as a mem bet of cither IIouso of I’m 1 lament, or of 
exercising any right of suffiageor otliei paihamenlan oi municipal 
franchise w hate vei vitlun England, Wales, oi Ii eland (si 

825 A convict (i r , a peison against whom judgment of death 
or of penal servitude has boon pronounced or recoidod by any court 
of competent j ui lsdiction m England, Walps, or licland upon nny 
charge of treason oi felony) cannot bung nn action foi tbe locovciy 
of any piopeitv, dobt, oi damage while he is subject to thonpm ition 
of the Foifeiture Act, 1870 (f), and cannot alienate or chaige any 
propeity oi make any contiact(n) 

Svh-Siot 2 — 4/ipouitmmt of Jilminuliatm of Convu t's Pioprrh/ 

826 The King, oi any person in that behalf atithoused bv tbe 
King under the iojal sign man util, may by willing commit the 
custody and management of the piopeitv of any such convict to an 
adunnisliator Such appointment may be revoked oi may be 
determined by death, and llioieupon a new adininistiatoi may be 
appointed (i) On the appointment of any such administrator all 
tbe real and personal piopeily, including (hoses in action, to which 
the convict was entitled at the time of lus conviction, oi to which 
lie may be entitled aftei Ins conviction, vests m the administrate! 
for all tho estate and interest of tbe convict therein (x) Thu 
admnnstraloi nas absolute powci to let, motlgage, sell, find transfer 
an) pait of the convict’s pioperty (y) lie may pay out of tho con- 
vict’s pioperly all costs and expenses winch the convict may have 
been condemned to pay and all costs, charges, arid expenses incurred 
by the convict m and about his defence, and all osls, cliaigos, and 
expenses which the ndmimstiator may meui m canymg out Ins 
duties with referonco to such propeity or to any claims made against 
it (z) He may also pay or satisfy any debt nr liability of tbe convu t 
which may be established in duo course of law or may otherwise be 
proved to his satisfaction, and may also cause any propeity which 
may come to his hands to bo dehveiul to any peison churning to be 
justly entitled to it, if the light of such person is established m 
due course of law or olhoiwise proved to the satisfaction of tho 
&dministratoi (a) 


• (s) Forfeiture Act, 1S70 (33 & 34 Viet c 23), 8 2 
U) 33 & 34 Viet c 23 

(u) Ibid b 8, see ibid f e6 On the death or bankruptcy of the convict or 
on his suffering the full term of his punishment or any other mibMituUd 
p unishme nt, or on his receiving a froe pardon, he eensos to be sulgcrt to tho 
operation of the provisions contained in ss 28, 20 of the Act (tbtd , e 7 ) And 
•ee title Action, YoL I , p 29 
M Ibid , s 9 

(s) Ibid , s 10 See Bf Qaskdl and Walters 1 Contrast, [1906] 1 Oh 440, 2 
Oh 1,0 A , as to powers of administrator 
(y) Tbid ,b 12 BoeUarrv Anderson, [1903] l Ch. 90, affirmed 2 Hi 279,0 A. 
(*) Ibid , s 13 
(a) Ibd , s 14 
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He may make compensation for any loss of property or other injury 
alleged to have been suffered by any person through or by means 
of any alleged criminal or fiaudulent act of the convict, although 
no proof of such alleged criminal or fraudulent act may have been 
made in any court (b ) , and may make such allowances as he may 
think fit for the support of the convict’s wife or child or any relative 
dependent on the convict for suppoit, or of the convict himself, if 
he is at large under licence (t) 

The exercise by the administrator of the powers conferred upon 
him is binding upon, and is not to be questioned by, the convict or by 
any person claiming an intei est m the convict’s property (d). 

827 Subject to the exercise of the powers confeired on the 
admimstiator, the convict’s pioperty is to be preseived and held in 
trust by the administrator and iy to revest m the convict, should 
his disability be removed, oi in his heirs or legal personal 
repi esentatives, or such other persons as may be lawfully entitled to 
such property, and the powers given to the administrator aie 
theieupon to determine (i) 

828 If no admimstiator is appointed, an interim curator of the 
property of the convict may be appointed by any justices in petty 
sessions or by any justice of the peace having jurisdiction in the 
place where the convict before his conviction had his last usual 
lesulence, the powers of the interim curator are similar to those of 
the admimstiator ( / ) 

Exeiy administrator and mteum curator is to be accountable to 
the convict for all property which has been possessed or received by 
the administrator etc and not duly administered in) 

Pioperty acquired by a convict while he is lawfully at large under 
a licence does not vest in the administrator or mlenm curator ( h ) 

829 There are certain special disqualifications which follow on 
a conviction on indictment for particular criminal oflences (i) 


(&) Forfoitui e Act, 1870 (33 & 34 Yict c 23), s 15 
(c) Ibid , 8 1(> 

(a) Jbtd t s 17 
(r) I btd ,8 18 
(/*) 1 Ind , es 21—27 
(</) Ibid , 8 29 

(h) J bid , s 30 

(i) A benoficed dergjman convicted for treason or felony, or convicted on an 
indictment for misdemeanour, and sentenced on any such conviction to imprison- 
ment with hard labour or any greater punishment, forfeits his benefice atiffi 
becomes incapable of holding pi ©ferment (Clergy Discipline Act, 1892 (55 & 66 
Viet o 62), si) A person convicted of felony is for ever disqualified from selling 
beer and cider or wine or spirits by retail (Beerhouse Aot, 1840 (3 & 4 Yict. 
o 61), s. 7, Wine and Beerhouse Amendment Act, 1870 (33 & 34 Yict c 29j, 
a. 14, Refreshment Houses Act, 1860 (2 J& 24 Yict c 27), s 22) Apersoncon- 
victed of felony cannot serve as parish constable (Parish Constables Act, 1842 
(5 & 6 Yict c 109), s 7 ) A person convicted of a enme and sentenced to 
imprisonment with hard labour or any greater punishment cannot for five years 
from his sentence be a pui ish district councillor or a guardian of the poor 
(Local Government Act, 1894 (56 & 57 Viet c 73), s 46 (1) (c)) No person con- 
victed of felony, fraud, or perjury can hold any parish office or have the 
management of the poor in any way whatever (Poor T*aw Amendment Act, 1834 
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Back disqualifications, so far as they create any incapacity, are sect i 
removed if the offender receives a free pardon ( j) DisquaU- 

It is not clear whether the enduiance of punishment has, as fioathms 
regards the removal of disqualifications, the same effect as a tollowingon 
pardon (k) Conviction 


Sub-Sect 3 . — Outlaury 

880 Outlawiy m criminal proceedings is a process issued What 
against a peison with regard to whom an indictment has been found *» 

by a grand jury, and who does not appear to plead to the indictment, 
or after pleading does not appeal to receive sentence, and whose 
apprehension cannot be effected before the judgment m outlawry is 
pronounced (7) 

If after the issue of ceitain wilts and the making of certain 


(4 & 5 Will 4, c 76), s 4S) this soction is repealed so far as relates to a 
parish or district councilloi oi guardian, but mumna m ioico as to othoi persons 
(Local Government Act, 1894 (56 & 57 Viet c 73). b 89 and schedule) If any- 
one who has been coimotod of foigery or of wilful and ooirupt ptujuiy or 
subornation of poijuiy or common biumtrj nftcrwnrds ads as a solicitor m 
any action brought m any couit of law or equity m England, he ifl liable to bo 
sent to penal servitude for seven years (Frivolous Ariosto Act, 1725 (12 Geo 1, 
c 29), s 4) A medical practitionei , apothecary, or dentist who bos been con- 
victed of felony or misdemeanour maj bo removed from the register (Modi cal 
Act, 1858 (21 & 22 Viet c 90), s 29, Apothccams Act Amendment Act, 1874 
(37 A 38 Viet c 34), s 4, Dentists Act, 1878 (41 A 42 Viet c 3.1) s 13) Veterinary 
suigeons convicted of misdemeanours or gi eater offences may bo removed from 
tho register (\etoimary Surgeons Act, 1881 (HA 15 Viet c 82), s (5) As to 
disqual l li cat ion s iiom convictions for coirupt pwudices, see title El MTIION8 By 
the Junes Act, 1870 ( 13 & 34 Viet c 77), s 10 no man who has been attainted 
of any treason or felony or convicted of an> ciime tint is infamous, unless ho 
shall have obtained a free pardon, and no man who is under outlawry, is qualified 
to serve on a juij , attainder for treason or felony hud alieady boon abolished 
at the time of the passing of the Act (see note (r) on p * '* t ante), and it is not 
dear what is the effect of the provision, so far ts it lolub s to attainder, while 
outlawry has gone out of uso 

(j) See Hay v Tower Division of London Justice* (1889), 21 Q 15 D 5(51 

(k) If on offender has been convn tod of any felony not punishablo with death 
and has endured the pumshmont aw mind, the endiuanco of punishment has the 
same effects and consequences as a pardon undei the Great Seal (Civil Rights of 
Convicts Act, 1828 (9 Geo 4, c 32), s j) Theie is some doubt as to whether 
the endurance of punishment removes the incapacity to hold a retail spint 
licence under the Wine and Beerhouse Amendment Act, 1 870 (33 A .5 \ \ ict c 29), 
s 14, and similar incapacities In R v Vine (1875) L It 10 Q 15 195, it was 
held that on the passing of that Act, a porson who n id been convicted of felony, 
although he had served his sentence, became disqualified for over foi holding a 
licence, but the Civil Rights of Convicts Act, 1828 (9 Geo 4, c 32), wus 
iy>t referred to in that cose (though Pollock, B , m Hay v Tower Du won uf 
London Juetice*, eupra , at p 56 6, seems to have thought it was), and the effect 
of the endurance of punishment was not considered, see Ley man v I at i/ner 
(1877), 3 Ex D 13 

(/) See Corner, Crown Practice, 240, Short and Mellor Practice of the Crown 
Office, 2nd ed , 270—271 Outlawry in civil proceedings has been ubohshed 
(Civil Procedure Acts Repeal Act, 1879 (42 A 43 Viet c 59), s 3) Outlawry m 
criminal cases has never been abolished It has, however, passed into disuse* 
The last instance of any proceeding m outlawry was m U v 'lemjmt GSo9), 
Short and Mellor, Practice of the Ciown Office, 2nd ed , 270 , blit no judgment 
was pronounced in that case os the defendant surrendered The last judgment 
of outlawry was in It v Rwahey (ISoo) , see Short and Mellor, i’nufice of the 
Crown Office. 2nd ed , 270 
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proclamations the defi ndant is not found, judgment of outlawry 
may be pionounccd against him (m) 

In the case of ollences punishable with death judgment of 
onLlawiy makes the person liable to suffer death and confiscation 
of propci ty, on the defendant being brought before the couit 
execution is awaided on the judgment of outlawry without any 
fui tliei judgment (w) 

In other cases judgment of outlawry renders tlio defendant liable 
to poipetual impiisoiiment, and to the foifeiture of his personal 
property and the piofits of his real estate (o) 
in the oase of indictments for treason and felony a judgment of 
oiiflawiy operates as a conviction upon such indictments ( p) In the 
case of mdictmonls for misdemeanour such judgment does not ro 
operate (q). 

831 A defendant upon a charge of treason who has been 
outlawed may appeal m the High Court of Justice within a year, 
and tiaveise Lho outlawiy, and undergo trial on the indictment (r) 
Wlic.ro a defendant upon a charge of felony or misdemeanour has 
boon outlawed, there appears to he no means now piovided for 
securing the loveisal of such outlawry (s) The only way in which 
such judgment of outlawiy can be rendered inoperative ib by a 
royal pat don or by an Act of Parliament (a) 


Part VIII. — Appeals in Criminal Cases. 

Slot 1 — The Court of Cnvunal Appeal . 

832 Any poison who has been convicted on indictment can 
appeal to the Court of Criminal Appeal ( b ) against his conviction 
and lus sentence -in some cases as of right, in other cases by 
leave (<) This is the only way of questioning a conviction on 


(m) Cornei, Ciowa Piacticc, 240, Short and M«41or, Practice of the Crown 
Oftiio, 2nd od , 270 — 271 , Ciowu Office Rules, 1906, it 88 — 101 
(m) Soe // v Holloway (1684), 10 State Tr 1, 5, R v Armstrong (Sir Thomas) 
(16N1), 10 Siuto Tr 105,111, R v Wilkes (1770), 19 State Tr 1075, at p 1098 
(o) R v Wtlhes, sup} a The Foiftituie Art, 1870 (3d & 34 Yict c 2d), doe* 
not apply to foifeiture on outlawry (ilnd ,8 1) 
ip) if v HoHonai/, supia 4 Bl Com 314, 2 Hawk P C , c. 48, s 22. 

(ty) R v Ttpptn ( 1 089), 2 Salk 494 

(r) Jrm*trony's (*s ir Thomas) Case (1684), 10 State Tr 103 * 

(a) Tho roversal of a sentenco of outlawry in cases wheie the defendant was 
dunged with felony or misdemeanour was formoily obtainable by means of a 
writ of error (see Crown Office Rules, 1906, r 107) But writs of error are now 
abolished (Cnininal Appeal. Act, 1907 (7 Edw 7, c 23), b 20) See as to 
outlawry, taw Uunrtoify Review, Vol XYIII , p 297, u Is Outlawry Obsolete P” 
by Sir ft Rile RicbanK 

(a) See R v Cellar (1680), 7 State Tr 1043, Hargrave, Juridical Arguments 
and Collections, Yol II , p 226^ 

(/>) Foi the constitution, jurisdiction, judges, and officers of the oourt, see 
title Courts, pp 91—94, r nte 
(r) Criminal Appeal Act, 1907 (7 Edw 7, c 23), s 3. 
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indictment, except m the oaae of a conviction for non-repair otc of Bkt i 
a highway etc. (d) The Court 

Writs of error are abolished («), but it seems that in all cases m of Criminal 
which error could have been biought befoie the ('ntmnal Appeal Appeal 


Act, 1907 (/), an appeal mil now lie as on a question of law to the Abolition of 
Court of Criminal Appeal, and that the effect of tho abolition of writ* of mot 
writs of error is only to alter the proceduie in eases in which such 
wilts would have been applicable The powois and piactno foimeily omnraul 
existing m the High Court of Justice m lespect of motions for 
new trials and the gi anting of new tuals m ennmiat eases are 
abolished (q) The Court of Criminal Appeal have no power to 
order a new trial (/») 

A person who has been convicted on indictment may also appeal Appeal hr 
to the Court of Cunnnal Appeal by way of case stated (i), if the ' ,u, ° 8t,Uo ' 1 
judge who tiled him consents to giant a ease ( k ) 

833 If the A ttornej -General gives a certificate to tho Ducctor When appeal 
of Public Prosecutions or to the pioRccutor oi defendant that ‘ l0 n ° UH0 
the decision of the Court of Criminal Appeal in a paitioular case of /ni B 
involves a point of law of exceptional public importance, and that it 

is desirable m tho public interest that a further appeal should he 
brought, an appeal will he fiom the Couit of Cnminal Appeal to the 
House of Loids, in all other cases the doteiimnation of the Court 
of Criminal Appoal is final and no appeal lies from it (i) 

834 A person who has been convictod on an indictment may ml 
appeal to the Court ot Cunnnal Appeal without loavo on any giound ,,nut 
of appeal which involves a question of Iaw T alone If tho judge who (,m 
tries him certifies that the case is a fit one for appeal, or if the 
Court of Criminal Appeal give leave, such a poison may appeal 

(fl) On A conviction on an indictment for non-r&puu if highway f t< tho 
appeal lies, not to the Court of Criminal Appeal, but to the Court of Appeal 

(e) Criminal Appeal Act, 1007 (7 Edw 7, e 2d), a 20 (1) 

(/) 7 Edw 7, c 23 

Iq) Ibid , s 20(1) It is not clear whether this applies to a case wheio an 
maiotment has been removed by certiorari A now trial may stilt bo gran fed 
by the Court of Appeal m the case of an indictment for ncn-iepair of a highway 
etc 

(A) R v Dyson (1908), 1 Cr App Hop 13, 11 v JhbUe[m% 1 Or App Hop 
166, It v Coldough (1%9), 2 Or App Hop 84, If v Lewis (1909), 78 L J. 

(K B ) 722, O O A 

(i) See Crown Coses Act, 1848 (11 ft 12 Yict c 78) 

(&) Ibtd , ss 1, 2 lly the Criminal Appeal Act, 1907 (7 Edw 7, c 21), 
s*20 (4), all the jurisdiction under the Crown CasoB Act, 1848 (11 A 12 Vwt 
c 78), which was onginallv vested m the judges of tho ^ourtH of King’s Hem h, 

Co mm on Pleas, and Exchequer, and was by the Judicature Art, 1871 ( Ml 
ft 37 Viet c 66), s. 47, transferred to the judges of the High Court of Ju^lir «, 
le now vested in the Court of Criminal Appeal That court may dendo 
that the procedure under the Crown Cases Act, 1848 (11 ft 12 Viet t 78; mb 
to the statement of a case should be followed, and require a case to ho rt *fcd 
accordingly under that Act m tho same manner as if a question of law h id bi en 
reserved (Cnminal Appeal Act, 1907 (7 Edw 7, c. 23), s 20(4)) it m » imh that 
a ease may still be stated under the Crown Cases Act, 1848 (11 ft 12 Vu t < 1H), 
without any such order, if the presiding judge at the trial oon&f nts to state 
a case 

(0 Cnminal Appeal Act, 1907 (7 Edw 7, o. 23), a 1 (0) 
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again nt Ins conviction on any ground of appeal which involved a 
question of fact alone or a mixed question of law and fact, or any 
other ground which appears to the court to be a sufficient ground 
of appeal If the Court of Criminal Appeal give leave, such a 
person may appeal against the sentence passed upon him, unless 
the sentence is one fixed by law (w) 

835 On an appeal being brought against a conviction the 
coui t are to allow the appeal, if they think — 

(1) That the veidict of the jury should be set aside on the ground 
that it is umeasonable oi cannot be supported having regard to 
the ovidence (n ) , 

(2) That the judgment should be set aside on the ground that 
the decision of the couit below was wrong on any question of 
law (o) , 

(m) Ouimnal Appeal Act, 1907 (7 Edw 7, c 23), s 3 A porson sontonced to 
piovontivo detention under the Prevention of Crime Act, 1908 (8 Edw 7, 
c 59), may appeal without leave against such a sentence, see iwrf,, s 11 
The sentence of death is fixed by law in cases of inurdor, treason, piracy, 
binning the King's ships etc f and see p 409, ante For form of certificate 
by the judge at the tnal, see Criminal Appeal Buies, 1908, schedule, 
Form 1 “Sentence” in the Onmiual Appeal Act includes any order 
of couit made on conviction with rofeience to the person convicted or 
his wife or ohildicn, and any recommendation of the court as to the making 
of an expulsion older in the ease of a poison convicted who is an alien 
(Criminal Appoal \it, 1907 (7 Edw 7, c 23), s 21) The “conviction” 
h gamut which the appeal is hi ought moans here, it seems, the verdict of the 
lurj, and not the sentence of the couit (R v Miles (1890), 24 Q B D 423, 
C C B , R v Blaby , [1894] 2 Q B 170, C C B), but see Burgess v 
Boetefcnr (1844), 7 Man & G 481, at p 504 There ib no appeal against the 
finding of a jury that a prisoner is ht to plead (R v Jefferson (1908), 1 Or 
App Bop 95) Thoie is no anneal against a sentence substituted b> the King 
on the recommendation of the Home Souetaiy for a death sentence (// v Lord 
(1908), l Ci App Rep 110) A prisoner who pleads guilty will only m very 
c xceptional circumstance s be allowed to appeal against his conviction, but he 
ma) by leave appeal sgain^t his sontonce (R v 1 ucas (1908), 1 Cr App Rep 61 , 
7? v Etttviye, [1909] 2 K B 21, C C A (ov on filing R v Daitdson (1909), 2 Cr 
App Rep »>l), R v bueesby (1909), 2 Oi App Rep 178, in R v Verney (1909), 2 
Cr App Hep 107 leave was given m exceptional cucumstances to a prisoner to 
appeal aguinst liis conviction and to call evidence, and the oonviotion woe 
quashed) As to appeals against sentence, see p 435, post 

(a) Criminal Appeal Act, 1907 (7 Edw, 7, c 23), s 4 (1) These words are 
adopted fiom the judgment of the House of Lords m Metropolitan Rail Co v 
lVnqht (188b), 11 App Cos 152, which lays down the rules according to which 
the veidict of a jurv m a civil case will or will not be supported (R v Ashford 
(1908 VI Cr App Rep 185) For instances of the veidict of the jut} being set 
aside bv the Court of Criminal Appeal on the ground that there was no evidenqp 
or no sufhcient evidence to suppoit it, see R v Osborne (1908), 1 Cr App. Rep 
144 , R v Ptarson (1908), 1 Cr App Rep 77 , R v Dibble (1908), 1 Cr App, 
Rep 155, R v Orris (190S), 1 Cr App Rep 199, R v DunUavty (1908), 1 {£ 
App Rep 240, It v Tate (1908), 1 Or App Rep 39, R v Warren (1909), 25 
T L. R 613 CCA t R V't£cacA(1909), 2 Cr App Rep 72, B v Nicholson 
(1909), 2 Ci App Rep 195 But the court will not retry a ease on evidence 
properly submitted fit the trial to the jury (R v Martin (1908), 1 Cr App Rep. 
52 , R ft Mason (19081, 1 Cr App Rep. 73, at p 75), nor give leave to appeal 
wheie the only ground is that the verdict is against the weight of evidence 
(R v Burks (1908), 1 Ci App Rep 245) 

{») Cnpunal Appeal Act, 1907 (7 Edw 7, c 23), s 4 (1) In the following 
eases a judgment has been set aside on the ground of misdirection — R. v, Dysoi », 
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(8) That on any giound there was a miscarriage of justice (p) swn\ l 

In any other case the court are to dismiss the appeal, and e\en The Court 
if they think that the point raised in the appeal might lie decided of Criminal 
in favour of the appellant they may dismiss the upjieal, if they Appeal 
consider that no substantial miscarriage of justice has actually 
occurred (q) 

If the court allow an appeal against a conviction, they must 
quash the conviction and ditect a judgment and vcidict of acquittal 
to be entered (a) 

836 On an appeal against sentence the couit, if they think a Appeal 
different sentence should have been passed, are to quash the 
sentence and pass such other sentence wan an ted in law an tlioj BUI 
think ought to have been passed, and in other cases aie to dismiss 
the appeal; the substitute! sentence may be moiu or less seveie 
than the sentence passed, a diffeunt sentence mav bo passed, 
whether the appellant has or lias not pleaded guilty \J>) 

riOOS] 2KB 454 , 11 v Sorvaky (190h\ 1 Cr App Rep 98 , Jt v Harm* 

[ 1909 k 25 T Ti It Oil, It v Maaon (1909), V \ J P JoO , Jt v SUMart (19U9), 

25 T Ii It 612 In tho following iumw the court iafin*<*d to not umdo the judgim lit 
as there had boon no misduw tion or no siib->tantiul niiNilm < turn It v Hunting 

i l908 i, 1 Cl App Rep 177, It v Lovett, (1908), l Cl App Hop 111 It \ Meyer 
1908 , 1 Cr App Bop 10, It v \u.liolh (1908) 71.1 P 11 C C A , //v JtauiUn 
1908, 1 Cr App Rep 194, It \ Joy<* [1908), 1 Ci App Bop 8.1 In tho 
ollowmg t/isufe appeals wore allowed on tno ground that tho wiong judgtnont 
had been given on the findings of tho i ui 3 — It v liutter (1908), 1 Cr App Bop 
174, It v Knujht (1908), 1 Cr App Kip 186, It v Muirhad (1908), 1 Oi 
App Hep 189 In tlin following casmj fitwh f vidonce wns hernd by the (Joint of 
( riminal Appeal und tho appeal h weio allowed - It v I ana (1908), 1 Ci App 
Rep 6, It v Rett 1 dye (190s), 1 Or App Hop 216, It v Nv hoi aim (1909), 2 
Cr App Bop 195 

(;») Criminal Appeal Act 1907 (7 Edw 7, c 21), h t (1) In the following 
cases an appeal has been allowed on tho ground that 1 V ro wan a niiHcunittgo 
of justice — It v Coleman ( 1 90 s *) f l (r App Bop 50, 1 v II Joyu (1908), 1 
Cr App Bop 142, It v lie (1908), 1 Cr App Ilep 5, it v II timer (1908) I 
Cr App Hep 227, Jt v biichofstm, aupra , It v Bmurhump (1909) 72 J P 
228, R V Keatniq (1909), 72 J P 112, R v Ikndry (1909), 25 T h B 62*, 
compare R v N\e holla y auptn 

(7) Criminal Appeal Act, 1907 (7 Edw 7, c 23), fe 4 (1) Compote tho similar 
language of H S C 1883, Old 29, r 6, and liruy v bold, [1890] A C 44 
See, too, Makm v A ~Q Jot New South WaUa, [1894] A 0 57, r C, with 
reference to an analogous provision in a colonial Act Eot instances where 
the Court of Cnmiual Appeal have dismissed an apjwal on the ground that 
while there may have been some misdirection or mistake or uiwrei option of 
evidence there had been no substantial miscarriage of justice, see R v If tatnrntt 
(1908), 25 T L R 192,0 C A , It v Hampshire (1908), 1 Cr App Rep 212, 

|| v Lovett (1908), 1 Cr Apn Rep 111, R v Green (1908), 1 Cr App Eep 
124, R v Hunting (1908), 1 Cr App Rep 177, R v Meyer (1908), 1 Cr App 
Rep 10, R v Cutting (1909), 2 Cr App Bop 150 But see A v Hynov % I J90S] 

2 KB. 454 , A. v B e&tacott, aupra The court cannot order a now trial , see 
note ( h ) on p 433, ante 

(a) Criminal Appeal Act, 1907 (7 Edw 7, c 23), s 4 (2) See R v Samulm, 

[1809] 1 Q B 490 

\b) II, d , s 4 (3) See B t Mr, dp, [19091 2KB 24,0 C A, *hoK )f «a» 
held that in spiteof the words* 1 b\ the verdict” in s, 4 [3), whuh arc im mmglees 
and must be disregarded in the case of a plea of guilty the court lmv« power 
to alter a sentence, when an appellant has pleaded guilty 1W instances of 
reduction of sentences by the court under b« 4 (3), see R v Syrea (1908), 1 
Cr App Rep 172, A v Nuttall '1908), \ Cr, App Rep 180 (where the 
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If it appears to the couit that an appellant was not properly con- 
victed on some count 01 part of the indictment, but was properly 
convicted on somo other count or part of the indictment, the 
sentence passed may be afihmed, or another sentence may be p&Bsed 
m substitution for it, if such sentence is warranted by the verdict 
on the count on which the appellant was properly convicted (c) 

Where the jury could on the indictment on which the appellant 
has been convicted have found him guilty of some other offence (d), 
mid it appears that the jury must have been satisfied of facts which 
pioved him guilty of such other offence, the court, instead of allow- 
mg ot dismissing the appeal, may substitute for the verdict found 
by the jury a \erdict for such other offence, and may in substitu- 
tion foi the sontence passed pass such a sentence, not more severe 
than tho one passed, as is warranted by law for such other 
offence (e) 

837 Where on the conviction of an appellant the jury have 
found a special vei diet, and the Court of Criminal Appeal think 
that a wiong conclusion lias been aimed at by the couit below as 
to tho effect of the veidict, tho Couit of Cimimal Appeal, instead 
of allowing tho appeal, may order the proper conclusion to be 
recorded and pass such sentence in substitution for the sentence 
parsed as is wai ranted by law (f) 

838 If on any appeal it appeals to the couit that the appellant 
was ins.tne at tho time the act was dono or omission made which 
is chat god against hnn so as not to be responsible according to 
law foi las actions, the court may quash the sentence passed and 
older the defendant to be kept in custody as a criminal lunatic (g) 


prim ijiles tlmt guide tho tmnfc m roducing sentence woie stated), II v I ones 
(1908), l(’r App Hop 190* v Gtorqc (1908), 1 Or App R«p 108, It v 
Ilawta ( 1 90S), 3 Oi App Rop 42 f It y llngqs, [19091 1 K B 381, It V 
Mm tin (1908), 1 Ci App Bop 209, It v Prxnct (1908), 1 Ci App Rep 252, 
It v Morton (1908), 1 Or App Rep 255 , It v Fionas (1006), 1 Ci App 
Rop 259 It v Whiteman (1909), 2 Cr App Rep 10, It v O'Connell (1909), 
2 (Jr App Rop 3, It v Harrison (1909), 2 Ci App Rep 94, It v llvxall 
(1909), 2 Or App Rep 17 o, R y Boucher (1909), 2 Or App Rep 177, R y 
Eduards (1909), 73 J P 287 In the following oases the seventy of the 
Ben lento uas increased —2? v, Mortimer (1908), 1 Or App Rep 20, and It v 
Hamilton (1908), 1 Cr App Rep 87 The Couit of Criminal Appeal may in 
passing scntonce against an alien add a recommendation ns to the making of 
an expulsion order, and such a recommendation is to have the same effect for 
the piuposoe of the AlienB Act, 1905 (5 Edw 7, c 13), s 3, as the certificate 
and recommendation of the convicting court (6ee title Aliens, Vol I , p 323) 
(Criminal Appeal Act 1907 (7 Edw 7, c 23), s 21) 

(c) Cnmmal Appeal Act, 1907 (7 Edw 7, c 23), s 6 (1) • 

hi) Seep 371, ante 

(e) Cnminal Appeal Act, 1907 (7 Edw 7. c 23), s 5 (2). See R v Cooper 
(1906)* 1 Cr App Rep 88, R v, Jefferson (1908), l Cr App Rep 95, R v. 
Georgs (1908), 1 Or App Rep 168, By Qylee (1909). 73 J P 72 

( f) Criminal Appeal Act, 1907 (7 Edw 7, c. 23), 8 6 (3) See as to ooq- 
viotaon being quashed on the ground of a wrong conclusion from findings 
by a jurji S v Knight (1908), 1 Or App Rep 186 f £ ▼ Muirhtad (1908), 
1 Or App Rep 189 

(a) Criminal Appeal Act, 1007 (7 Edw 7, c 23), s 6 (4) The defendant is 
to be kept m custody in the same manner m if a special verdict had been 
found by^the jury ufcder the Tn^l of Lunatics Act, 1883 (46 & 47 Viet o. 38), 
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889 If a court of asBize or court of quRiter sessions makes an 
ordei (k) ordering the parent or guardian of a child or young pei son 
to pay a fine, damages, or costs m respect of an offonce committed 
by such child or young person, the parent or guardian may appeal 
against the ordei to the Court of Criminal Appeal, a-» it the patent 
or guardian had been convioted on indictment and tho order were 
a sentence passed on his conviction (t) 

840 The operation of an order made for the restitution of any 
property to any person made on a conviction on indictment and 
the operation of the statutory provisions (j) as to the revesting of the 
property m stolen goods on conviction are (unless the comt bofme 
which the conviction takes place directs to tho conti ui ) m a case 
m which in their opinion tho title to the piopeity is not m dispute) 
suspended (1) in any case until tho expiration of ten days afloi tho 
date of conviction, and (2) whore notice of appoal or leave to appeal 
is given within ten days after the date of conviction, until tho 
determination of tho appeal (A) 

Wheie tho opoiation of such ordei or of Buch statutoiy provisions 
is suspended until the determination of the appeal, tho onlei is not 
to take effect as to tho propotty, if tho conviction is quashed on 
appeal The couit may annul or vary such an oidor, ulthongh the 
conviction is not quashed (A) 

Sect 2 — Procedui e 

841 If a person convicted desires to appeal to the Couit of 
Cuminal Appeal or to obtain the leave of that court to appoal, he 
muBt witlnn ten days of the date of conviction give notico of appeal 
in wilting to the legistiar of the Couit of Ciitmrtal Appoal (I) 


Siren 1 

The Court 
of Criminal 
Appeal 

A well 
lift u dm onlcr 
on pmuit 
fox off uu o 
commitlul 
by cldld 
Suspension of 
ordt r for 
restitution 
of piopcrty. 


Oidi r not 
to tAo effect 
if mnvii ( ion 
qunwlu d 


N >hne of 
appe nl 


8 2 , boo pp 212, 373, ant e For an instance of a sentence being cju ishod under 
this aoction , boo A* v Jfffnnon (1908), 1 Ur App Hop 96, compare ft v Harding 
(1908), 1 Cr App Kop 219, 11 v ManlonaU (1908). 1 (V App Hep JbJ 
(h) See Children Act, 1908 (8 Edw 7, c 07), s 99 (1) 
it) Ibid , 8 99 (0) (b) , 

(j) le , undor Sale of Ooods Act, 1893 (30 A 37 Viet ( 71), h 21 
(A; Criminal Appeal Act, 1907 (7 Edw 7, c 23), « t) Tim A<t dues not 
enabh anyone to appeal against tho order (JC v klliott (1908), 1 0* App Hep 
13) 

(/) Criminal Appeal Act, 1907 (7 Edw 7, c 23), s 7 (1), Criminal Appeal 
Rules, 1908, r 4 For form of notico of appeal, see schedule to these Hubs, 
Forms 4, 5, of notice of application for leave to appeal, ibid , Forms 6, 7) 
The notice must bo signed by the appellant (r 4 'a)), if the app* Unit 
cannot write, he may ailix his mark in the presence of a witness, *ho m 
to attest the affixing of the mark (r 4 (c) ) If it is contended that the 
appellant was not responsible for his actions on tho ground of insanity, the 
notice may be given and signed by his Solicitor or other person authorised to n» fc 
in his behalf (r 4 (d) ) If the appellant is a body corporate, the notic< mat ho 
signed by the secretary, clerk, manager, or solicitor of tho body onpjido 
(r 4 (e) ) All notices required under the Act and the rub a made nod* r the 
Act axe to be addressed to “The Registrar of tho Court of Cnrrimt! Appeal, 
London ” (r 4 (a)), and are deemed to be duly given or sent, if form ml* d by 
registered post aadressed to the person to whom the notice is auf housed or 
required to be given or sent (r 4 (b) ) The court will give leavi to umond tbo 
notice of appeal, so that the real point at issue ma> l>o raw d ft \ Mmdt 
(1909), 2 Cr App Rep 47 , R v Mdburn (1909), 2 Cr App H p 101) The 
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The time within which notice of appeal or notice of an applica- 
tion for leave to appeal may be given may be extended at any time 
by the Court of Criminal Appeal, except m the case of a conviction 
involving sentence of death (in) 

842 If the appellant has been sentenced to death or corporal 
punishment, the sentence is not to be executed, until after the 
expuation of the timo within which notice of Appeal or of an 
application for leavo to appeal way be given. If notice is given 
within such time, llio appeal or application is to be heard and 
determined with as much expedition as piacticable, and the sentence 
is not to be executed until after the detei imitation of the appeal, 
or, where an application for leave to appeal is finally lefusod, until 
after such refusal («) 

In the case of an appeal under the Act oi under the Ciown 
Cases Act, 1818 (o), an appellant may be admitted to bail by the 
couit that tried him, if he has not been bo admitted, he may 
after giving notice of appeal be admitted to bail by the Couit of 
Criminal Appeal (p) 

If he is not admitted to bail, he is, pending the deteimmation of 
his appeal, to be tieated in such mannei as may be directed by 
piison iule& made by the Secietaiy of State (?) 

843 In the case of an appeal or of an application foi leave to 
appeal the ]udge or chairman of the couit befoio whom an appel- 
lant was convuled must furnish to the rogistrai of the Couit of 
Criminal Appeal, when loquned to do so by such registrar, his 
notos of the tnal and a lepoit giving his opinion upon the case or 
upon any point arising m the case (i) 

844 The Court of Criminal Appeal may order the pioduction 
of any document, exhibit, 01 other thing connected with the pro- 
ceedings, the production of which appeals to them necessaiy for 
the deteimmation of the case(s) 

845 The corn t may order any witnesses who would have been com- 
pellable witnesses at the tnal to atteud and be examined befoie the 


appellant muj submit his case in writing for the considei ation of the court, 
mate id of by oial uigumont 

(»i) Cnminnl Appeal Act, 1907 (7 Edw 7, c 2 d), s. 7 (1) Notice of application 
foi extension of time must be signed and addressed m the same way as the notice 
of uppoal (Criminal Appeal Rules, 190$, i 4) For forms of noLoe of applica- 
tion for extension of time, see schedule to Rules, Form 9 

(«) Criminal Appeal Act, 1907 (7 Edw 7, c 2 d), s 7 (2) As to notification 
of appo'ils and the result of appe ils by the regiutiar, see Cnminal Appeal Rules, 
190$, xt d 1 , d3 and schedule to Rules, Forms 29 — 32 

(«) 11 JL 12 V ict c 78, seep 413, ant? 

ip) Criminal Appeal Act, 1907 (7 Edw 7, c 23, ss 14 (2), 17, Criminal 
Appeal Rules 1908, i 29«j and see It v Ridley (1909), 23 T L R. 0 O 8 , 

(q) Criminal Appeal Act, 1907 (7 Edw 7, c 23), s 14 il) See Rules of 
Secretary of State of 8 th Apnl, 1908 (Statutory Rules and Orders, 1908, p 772), 
and R* v. lhdley, supra, R y^Gykt • (1909), 73 J P 72 

(r) Criminal Appeal Act, 1907 (7 Edw 7 , c 23), s 8 f Cnminal Appeal Rules. 
1908, rr, 44—16 

Criminal Appeal Act, 1907 (7 Edw 7, c 23), s 9(a) 
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court, oi may order the examination of any such witnesses to be 
conducted in manner provided b> lules of couit before any judge of 
the court or before any officer of the court or justice of the ponce 
or other person appointed by the court for the purpose, and allow 
the admission of any depositions bo taken as evidence befote the 
court (t). 

The court may, if they think fit, receive the evidence, if tendered, of 
any witness (including the appellant) who is a competent but not 
compellable witness, and, if the appellant makes an application for 
the purpose, of the husband or wife of the appellant in cases where 
such evidence could not have been given at the tnul except on such 
application (u) 

846 If any question ausing on tho appeal involves prolonged 
examination of documents or accounts, or any scientific 01 louil 
investigation which cannot m the opinion of the court convemontlv 
be conducted befoie the court, tho couit may older the leferenco of 
such question m manner provided by rules of corn t foi inquiry and 
repoit to a special commissioner appointed by the court and net 
upon the report of any such commissioner so fur as they think lit 
to adopt it(v) 

847 The court may also appoint any person with special export 
knowledge to act as assessor to the court in any caso where it 
appeals to the couit that such special knowledge is required for the 
proper deteimination of the case (w) 

848 The court may exeicise in lelation to the pioceodmgs anv 
other powers which may for the time being be exercised hy the 
Court of Appeal on appeals in civil matteis, and may issue any 
wai rants necessaiy foi enforcing tho oiders of the court (</) 

(<) Criminal Appeal Act, 1907 (7 Ed w 7, c 22), a 9(h), 'Ji untnal Appeal Rule*, 
1908, rr SO, 41, schedule to Rules, Forms 24—27 Applications for leave to cull 
fresh evidence a oi e granted in the following (ftsos — It v Linn (1908), 1 Ci App 
Rep 6 , Jl v Betrxdye (1908), 1 Cr App Rep 220, H v hnnnqiw (1908), 1 
Or App Rep 112, It v fhu’tim (1908), 1 Cr App Kop 47 It v hum*! y 
(1908), 1 Cr App Rep 81 , It v LovHt (1908), 1 Cl App Hop 94, It v 
Oerhold (1908), 1 Cr App Rep. 104, R v Osborne (1008), 1 Ci App Rep 
133, R v Oiay (1908), i Cr App R<p 154, It \ Gou>l<tt (1906), 1 tr 
App Rep 204 , R v Martin (1908), 1 Cr App Rep ii, ft v hast (1908), 1 
Cr App Rep 183, It y Duntnn (1908), 1 Ci App Rep 105, R v L>qtu>% an 
(1909) 2 Cr App Rep 1, 17, R v Ihckivson (1900) 2 Cr App Rep 78 , It v 
Jones (1909;, 2 Cr App Rep 88 , R v MaJv m (1909), 1 Cr App Rep 102, It v 
Williams (1909), 2 Or App Rep 156 Leave will not be planted, unions very flood 
leasou is given for not calling tho witnesses at tho trial (R v Mortimer (1908*, 
# 1 Or App Rep 22 , R v Martin, supra , It v McGcrlynrhie (1 909) 2 < i 

App Rep 183, R v Mack (1909), 2 Cr App Rep 114 , R v Perry (1909;, 

2Cr App Rep 89, but see R v Atkins ( 1908), 1 Cr App Rep 45, R v Rrodhij 
(1909), 2 Cr App Rep 124, It v Mafvisi, supra , Jl y Donovan, supra) 

(««) Criminal Appeal Act, 1907 (7 Edw 7, c 23), s 9 (c) In the abw me of 
special circumstances the court will not grant leave to the appellant to give 
evidence, if he did not give evidence at tho trial (if v Rubens (1909), 2 Cr App. 
Bap 163, 167). 

( v ) Ibid., s 9 (d), Criminal Appeal Rules, 1908, r 41 

(v) Criminal Appeal Act 1907 (7 Edw 7, c. 23), s 9 (e) 

fa) Tbtd % s 9, R S C, 1883, Ord 59, r. 4 fcee title TitAtTiCB awd 

Procedure 


489 

Beer 3 
Procedure. 

compilable 

witnesses. 


Reference of 
(pies lions to 
s|hx lal 
tommis- 
sioncr. 


Appointment 
of assessor 


Other powers* 



440 


Criminal Law and Procedure. 


Baser* 2 
Procedure 

Ben ten u 
not to bo 
increased m 
coTibLqucnce 
of fnsh 
evidence 

Assigning 
solicitor or 
counsel 

Presene c of 
appell ml 
(it homing 
of appe il 


Hiiot tor of 
Public 
ProHocii lions 
to undo take 
defc m o ot 
appeals. 


849 In no case is any sentence to be increased by reason ol 
or m considei ation of any evidence that was not given at the 
trial (b) 

850 The Court of Cummal Appeal may at any timo assign to 
an appellant a solicitoi and counsel, or counsel only, in any appeal 
or proceedings preliminary or incidental to an appoal, if in the 
opinion of the court it is desirable m the interests of justice, and if 
the appellant has not sufficient means to enable him to mstiuct 
solicitor or counsel (c) 

851 An appellant, although he is m custody, is, if he desires it, 
entitled to be present on the hearing of hiB appeal, but not whon 
the appeal is on a question of law alone or on an application for 
leave to appeal, oi on nny proceedings prelumnaiy or mcidontal to 
an appeal, except wheie lules of court provide that he shall 
have the right to be present and the couit give lnm leave to be 
present ( d ) 

The court may pass any sentence which they are authorised to 
pass, although tho appellant is not piesent (r) 

852 It is the duty of tho Director of Public Piosocutions to 
uppoar for tho Crown oil evoiy appoal under the Act, except where 
tho solicitor of a Governniont depaitmeut oi a pnvale pio^eoutoi 
in tho enso of a private prosecution undertakes the dufonce of the 
appeal ( f) 


(b) Criminal Appiul Act, 1907 (7 Edw 7, c 23), s 9 

(r) Ibid , 8 10, and boo 8 16 (6), find Criminal Appeal Rules, 1908, rr 30 37, 
and 38 On an appoal against sentence legal aid will only be gi anted in 
ixceptionul cases (7/ v (Jiawlaj (1908), 1 Ci App Rep 4 , It \ L\ttr$ (1908), 

1 Or App Rop 1.31) As to costs and expenses, boo p 118, jmt 

(d) Cuiumal Appeil Act, 1907 (7 Ldw 7, c 2 17), s 11 (L), Cumin d 
Appoal Rules, 1908, r 2*5, schedulo to Rides, Forms 4, 5, 1 3 M In 72 v 
lUmtHunf, [1909] 1 K B 200, the couit l of used, m tho absence of the 
piisoum thiough illness, to proceed with the hoinng of an appoal involving 
questions of fact at which tho appellant had desncd to be present , armbh, tho 
prisoner's counsel cannot wane the pnsonoi’s light to bo prostnfc (>6ici ) 

(e) Criminal Appeal Act, 1907 (7 Mw 7, c 23), s 11 (2) 

If) lbxd b 12, Ciinnnil Appoal Rules, 1908, rr 27, 2S, schedule to Rules, 
Form 2 The Pi osoeuf ion of O/Ionees Act, 1879 (42 & 43 Viet c 22), is to 
apph as though the duty of tho Ihmtoz of Public Prosecutions under 
the Oiimuml Appeal Act, 1907 (7 l'dw 7, t 2 3), s 12, were a duty 
undei tho Fiosoi ution of Offences Act, 1879 (42 i 43 Viet t 22), 8 2 
(Criminal Appeal Act, 1907 (7 Edw 7, c 23), 8 12) Provision is 

to ho made by rules of court for tho transmission to him of all such 
documents, exhibits, and othor things connected with the proceedings as# 
ho mav require for the purpose of his duties under the Criminal Appeal 
Act, 1907 (7 Edw 7, c 23), s 12 As to hearing counsel for the Ciown 
on appoal igumst sentence, see 11 v Standing (1909), 2 Cr App Ron o 
As to costs, see p 4 IS jwt See albo Order of the Secretary or State of 
27th March, 1908, [1908] W N p 95 , Order of the Secretarv of State of 14th 
June, 1904 (Mitutory Rules and Orders, 1904, pp 117 — 122) Criminal Appeal 
Rules, 1908, r 49 , schtdnlo to Rules, Form 28 Provision is to be made 
bv rules within tho moan mg of the Prison Act, 1898 (61 A 62 Viet c 41), 
for the manner ti whuh an appellant, when in custody, is to be brought 
to any plaoe at which he is ‘entitled to be present for the purposes of 
the Cnminal Appeal Act, 1907 (7 Edw 7, c 23), or to any plaoe to which 
the Court of Criminal Appeal, or any judge of that court, may order him to 
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853 If an appeal has been dismissed, and (he appellant was 
admitted to bail pending the determination of hia appeal, the tune 
during which he was admitted to bail is not to count as part of any 
term of imprisonment or penal servitude under Ins sentence (g). 

If he is in custody and is specially tieated as an appellant, the 
time during which he is so specially treated is not, unless the 
Court of Criminal Appeal otherwise older, to count as part of such 
term ( g ) 

The term of imprisonment or penal semtudo to winch he is 
sentenced, either under the ouginal sentence of tho eomt below or 
under any substituted sentence of the Court of Cunnual Appeal, is, 
unless that court otheiwise order, to he deemed to bo lesumed or 
to run, if he is in custody, fiom the day on which the appeal is 
determined, and if he is not in custody, fiom the day on which he 
is received into prison under the sentence Any time duiing which 
he was in custody and w'as not specially treated as an appellant is to 
count as a p,nt of the torm of impiisonment or penal soivitudu 
under the sentence (</) 

854 The regibtrai must take all necessaty steps for obtaining a 
heating of any appeals oi applications notico of winch is given to 
him under tho Act, and must obtain and lay before tho court in 
pi opei foim all documents and exhibits and othor things relating to 
tho pioceedings in tho couit before which the appellant was tnod 
which appear necossaiy for the pioper deteinunation of any such 
appeal oi application (/i) 

If any notice of appeal pnrpoitmg to ho on a giound which 
imolves a question of law alone appeals to the legistiar not to 
show any substantial ground of appeal, he may refer the nppeal to the 
court for summary deteinunation, and theieupon, if the court con- 
sider that tho appeal is frivolous or vexatious, and can bo determined 
without adjourning it for a full hearing, the r ■ tut may dismiss the 
appeal summarily, without calling on any pi ous to attend the 
heui mg or to appear for tho Crown tij 
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betaken for the purpose of cun pioceedings of that couit, and for the imtmierm 
which he ib to be kept in custody while absent from prison for the pm pose , hti 
appellant while in custody in accordance with those rules is to be doomed to bo 
in legal custody (Criminal Appoil Act, 1^0/ (7 Kdw 7, c 21), b 14 (o)) 

(a) Criminal Appeal Act, 1007 (7 Ldw 7 c 21), 8 14 (1) If a case in Btutfd 
under the Crown Casas Ait, 1848 (11 & 12 Viet c 78) (hoc p 43d, ante), tho 
person m relation to whose conviction the case is stated is to be treated 
as regards custody and term of imprisonment or penal servitude in tho same 
# way as an appellant under the Cinmnal Appeal Act, 1907 (see t hid , s 11 (4) ) 
See, as to the date from which a sentence may ho ordered to run, It v ttulfuw 
(1908), 1 Or App Hep 28 , R v Boyd (1908), l Or App Rep 04, It v Gufsfon 

(1908), 1 Or App ltep 105, It v Bandies (1908), J Or App Rep 191, B v 

East (1908), 1 Or App Rep 203, R y Hampshire ( 1908), 1 Or App Roj> 212, 

R v Gray (1908), 1 Cr App Rep 225 , R v Dyer (1909), 2 Or App Rep 174 f 

It y Gylee( 1909), 73 J P 72 

(/*) Criminal Appeal Act, 1907 (7 Edw 7, c. 2*1), a 15 (1), Criminal Appeal 
Rules, 1908, rr 2, 25, 32, 31 As to copies of documents for the use of an 
appellant or respondent, eee t bul , r 39 
(i) Criminal Appeal Act, 1907 \ 7 Kdw 7, c 23), s 15 (2) Foi an msianoo of 
a summary determination of an appeal under this sub section, see R, v Rye 
(1909), 2 Or App Rep 155 
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855 Any documents, exhibits, or other things connected with 
the proceedings on the trial of any person on indictment who, if 
convicted, is entitled or may be authorised to appeal, are to be kept 
m the custody of the court of trial, in accordance with ruleB of 
court made for the purpose, for such time as may be provided by 
the rules, and subject to such power as may be given by the rules 
for the conditional release of any such documents etc from that 
custody (h) 

856. The registrar must furnish the necessary forms and 
instiuctions m relation to notices of appeal and application under the 
Act to any person who demands them, and to officers of courts, 
governors of pu&ons, and such other officers or persons as he 
thinks fit (Z) 

The govomor of a prison must cause such forms and instructions 
to be placed at the disposal of prisoners desiring to appeal or to 
make any application to the court, and cause any such notice given 
by a pusonei m his custody to be forwarded to the registrar (I) 

The legistrar must repoit to a judge of the couit any case in 
which it appears to him that a solicitor and counsel, or counsel 
only, ought to be assigned to an appellant, although no application 
has been made foi the purpose (w) 

857 Shorthand notes are to be taken of the proceedings at the 
trial on indictment of any person who, if convicted, is entitled or 
may he authonsed to appeal under the Act, and on any appeal or 
application for leave to appeal a transcupt of the notes, or any 
part of such notes, is to be made, if the registiar so dnects, and 
to be furnisliod to the registiar for the use of the court, and a 
transcupt is to be furnished to any party interested upon the 
payment of such cliaiges as the Treasury may fix («) 

858 Any judgo of the Coiut of Ciimnml Appeal may exercise 
the powers given to the couit to give leave to appeal, oi to grant 


[«) Criminal Appnul Act, 1907 (7 Edw 7, c liJ), a 10 (3) , Criminal Appeal 
Rules. 1908, ir 8, 83. «> 

(/) Criminal Appeal Act, 1007 (7 Edw 7, c 23), a Id (4), Criminal Appeal 
Rules, 1908, r 26, schedule to Rules, Forma 4 — 7, 9, 14, 20 
(m) Criminal Appeal Act, 1907 (7 Edw 7, c 23), e 16 (6) , Criminal Appeal 
Rules, 1908, r 37. 

(») Criminal Appeal Act, 1907 (7 Edw 7, c 23), s 16 (1) As to a tranBcnpt 
for the use of the Secretarj of State, see tbtd , s 16 (2) , as to costs of taking 
shorthand notes and of a transcript, see ih*d , s 16 (3) , Criminal Appeal Rules, 
1908, r 6 Shorthand notes are to be taken of the endenoe at the trial, of an$ 
objections taken in the course of the tnal, of any statement made by the 
prisoner, of the summing-up and sentence of the judge, but, unless the judge 
aft the Inal otherwise orders, not of any pait of the speeches of connsel or 
soliator (Criminal Appeal Rules, 1908, r 62, see [1908] W N 94) The pro- 
vision in s lb os to shorthand notes is merely directory, and the taking of sudi 
notes or of sufficient notes »*not essential to the validity of the proceedings (R 
v Rutter (1908), 1 Cr App Rep 174 ; R v EUtatt (1909), 2 Cr App Rep 171) 
In R V JhmMff (1909), 2 Cr App Rep 182, when there were no shorthand notes, 
the court accepted instead the statement of counsel for the appellant, who was 
piesent at the tnal In the case of a discrepancy between the judge's notes and 
the shorthand notes, the court will prefer the judge’e notes {It y Beauchamp 
(1909), 2 Ur App Rep. 40) 
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extension of time for notice of appeal, or for application for leave to ftwrr t 
appeal, or to assign legal aid to an appellant, 01 to allow the Procedure, 
appellant to be present at any proceedings m cases where he is not — 
entitled to be present without leave, or to admit an appellant to 
bail (o) 

If a judge of the court refuses any application of an appellant, 
the appellant may have the application determined bj the full 
court of not less than thiee judges (o) 

859 The Act does not affect the prerogative of mercy, but the References 
Secietaiy of State, on the consideiation of any petition foi tho to the Court 
exercise of such prerogative with refeience to the conviction of a 

person on indictment or to the sentence (other than sentence of 0 
death) passed on a person so convicted, may at any time refer tho 
whole case to the court, and the case is then to be heard and 
detei mined by the court as m the case of an nppeal by a poison 
convicted, or the Secietarj of State may rcfei any point arising 
m such a case to tho couit for their opinion, and tne court are 
to consider the point so lofened and furnish the Secretniy of 
State with their opinion ( p) 

860 The Act applies to convictions on ciimmal infoima- Convictions to 
turns and coroners' inquisitions, and to orders made by a court of whi'httu. Act 
quartei sessions m respect of an mcoirigible rogue, in the same 

way as the Act ajiplies to comictionB on indictments ( q ) 

The Act does not apply to convictions on indictments or 
inquisitions charging any peer oi peeress, or other person claiming 
the privilege of peerage, with any offence not triable by a court of 
assize (a) 

(©) Criminal Appeal Act, 1907 (7 Edw 7, c ‘2 3), a 17 , Cummal Anneal Rules, 

1908, rr 25, 42 (b) , a single judge may rolVr application* to the full court, see 
It v Munns (1908), 1 Or App Hep 4 at p u As to iw>< <o of application for 
bail, see It v lUdUy (1900), 2d T X, 11 ©08, CCA 

(p) Cnminal Appeal Act, 1907 (7 Edw 7, c 2d), a iD , Criminal Appeal 
Rules, 1908, rr 48, 51 The power which r 19 of the Act gives to the Secretary 
of State of referring either “ the whole case ” or an) “point arising m thocuNo” 
to tho court, and the power of the court to hear and detummo the whole cose or 
to consider any point so referred and to furnish theft* opinions to the Seen taryof 
State are limited to convictions on indictment, but in It v Johnson [1909], 1 
K I3 439, CCA, the Secretary of State vtfuxred to the court under s 19 (u) a 
conviction not on indictment, and the court heard and determined the coho and 
quashed the sentence, though they weie bound to hold that, while the conviction 
was wrong, they had in that particular case no power to deal with the con 
viotion if the Secretary of State refers a point to the couit for their opinion, 
the court, unless they otherwise determine, are to consider the point in private 
(Criminal Appeal Rules, 1908, r 51) 

(7) Criminal Appeal Act, 1907 (7 Edw 7, c 23), a 20 (2) See the Vagrancy 
Act, 1824 (5 Geo 4, c 83), s 5 No appeal under the Act Iks from tho conviction 
of an incorrigible rogue at petty sessions, the only appeal is against the sen- 
tence passed at quarter sessions (R v Brawn, (1908), 1 Or App Rep 85, It 
▼ O'Brtm (1909), 2 Cr App Rep 193 , R v hdwards (1909), 2 Cr App ll«p. 

79) In one case an order made at quarter sessions on a conviction at potty 
sessions was referred to the court under a. 19 of the Act (It, v Johnson (1909), 

2 Cr App Rep 13), and the court he aid and determined the cose, $ed quart (see 
not e(p) 

(«) Cnminal Appeal Act, 1907 (7 Edw 7, c. 23), s. 20 (2) As to indictments 
etc. against peers etc., see p 2GC, ante. 
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Sect 2 An appeal to the Court of Criminal Appeal does not he m the 
Procedure case of convictions on indictments at common law in relation to the 
Indictments non ' re P air or obstiuction of a highway, public bridge, or navigable 
for non repair 7iver An appeal from such a conviction lies m all respects as if 
etc of high- the conviction were a verdict m a civil action tried at assizes (b). 
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Sect 8 — Pardon. 

861 The royal pterogative of mercy may be exeicised lircspec- 
tively of any appeal and after the failure of an appeal to the 
court ( c ) Any punishment for any crime may, except where a 
statute otherwise expressly provides (d), be lemitted by the 
Sovereign, and any crime punishable by criminal process m 
England may be pardoned by him at any time both after and 
before judgment (e) 

Besides a royal pardon under the Great Seal or under the sign 
manual there may be a pardon by an Act of Parliament (/). 


(?>) Cnmrnal Appoil Act, 1907 (7 Edw 7, c 23), s 20(3). See addition to 
t 17 of tlio Ciown Office Rules, 1906, [1908] W N p 165 An appeal from 
such n conviction is to he set down and entered at the Crown Office, and if tho 
liulu tinont has not already been removed into tho King's Bench Division for 
the purposo of tnal, a writ of certiorari is to issue on the setting down of the 
appeal to rmno\n the indictment into tho King's Bene h Dnision for the purposo 
of appeal to tho Oouit of Appeal without onj order ui rocogmsance ( ilna ) 

(t) Ourainal Appeal Act, 1907 (7 Edw 7, c 23), s 19 

l d ) bee Habeas (\npus Act, 1679 (31 Car 2, c 2), s 11, which provides that 
nil) one who commits, detains etc anv poison contrary to tho Act is to suitor 
tho penalties of piamunne and is to bo disallowed fioin bearing any office of 
tiust m England and incapable of any pardon from the King m lespoct of such 
foi features and distbilities 

(e) For pardon, geuoially, seo title Constitutional Law, Vol YI , p 404 
(/) Seo R v Ctosbi/ (1695), 12 St ito Tr 1291, R v Rook k ood (1696), 13 
Btato Tr 186 As to tno effect of a colonial Act of Indemnity, see Phillips y 
Eyre (1868), L 11 1 Q B 225, (1870), L B 6 Q B 1, Ex Ch 
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Part IX. — Costs, Compensation, and 
Rewards. 

Skcr 1 — Orilf) for Coits. 

862 Tho payment of costs in enimnal piocooflrngq, oxcopt 
when an indictment has been lemoved by ictUoi an, depends entuely 
upon statute, and is goveined by the Costs m Cuumial CasoB 
Act, 1908 

863 A couit of assize or court of quaiter sessions befoio which 
any indictable offence (except an offenco m relation to I he non- 
tepair or obstruction of any highway, public budge, oi imvigablo 
nvoi) is prosecuted or tried may direct the payment of tho costs 
of the prosecution oi defence oi both out of the funds of a county 
borough, if the ollenco is committed oi supposed to lm\o hoen 
committed m a count} borough, and in othei cases out of tho 
county fund of tho admmibli alive county in which tho oifeneo was 
committed or was supposed to ha\e been committed (j/) 

864 Tho amount of costs tho payment of which tho couit can 
older is, subject to the regulations in ado hy tho Sociotiuy of 
State (A), such an amount as appeals to tho couit reasonably 
sufficient to compensate the piosccutor foi tho expenses properly 
incurred by him in cairjmg on tho piosocutiou and to compensate 
any person propel ly attending to givo evidence fot tho piosocutiou 
or defence, or eallod to givo evidence at tho instance of tho court, 
for the expense, trouble, or loss of fcimo piop^rly mcuricd m or 
incidental to such attendance and giving of exidenco (i) 


(g) Costs in Ciinnnal Cases At t, 1908 (8 Ldw 7, c l r ^ m 1, 4, 9 ( 3) As to 
county boroughs and ailmunstr itive co until s, sen title Loca « Iovfunm i v i Tho 
costs ordered under this Act with icg'trd to ofl« ncos connn’i ( <1 within tho juris- 
diction of the Admnalty ot Englind (m.o p 27 1, ant*) *iio to ho paid out of t ho 
fuuds of tho count} or county borough whuo tho defendant is tnod, ind if ho 
is triod at tho lenti il Criinmal C'ouit, out of tin funds ol llic muni} of London, 
but any costs paid in such cases out of tho funds of a count} oi * mint} bniough 
are to be repaid out of uione}8 provided bv Piuliiiiiii nt (ilnd , s 4 (1)) In 
pioaecutions relating to the non lop.ur or <it»t motion of un> highway, public 
bridge, or navigable nvor costs may bo all wid as in (ml pro* u dings, as if 
the prosecutor or defend mt wore plaintiff or defendant in Mich pi ex ladings 
t Costs m Criminal Cases Act, 190H (S Ldw 7, c 15), h 9(3)) Thu i 11 m t of this 
is that m all such cases where the 3 uiy give a virdict, <osts follow tho rv» 4 , 
unless the judge who tries tho caso shall for good cause olh( rwiso 01 d< i(HS 
IKtfcd, Old 65, r 1) As to costs m prowedmgs before justices, see Co^h m 
Cniniiial Cases Act, 1908 (8 Edw 7, c lo), s 1 (1) (b), and tiilo MaoimkajI'h 
fh) As to the making of such regulation 1 ', woo Cost* in Ciririiual Cu«» s Ac t, I'KiS 
(8 Ldw 7, c 15), s 5, and for tbo regulations see [1908} W N, Pail II , 
p 343, and [1909] W N , Pait II , p 3 
(i) Ibid. 8 1 (2) Tho costs which ma\ be ordered in tho caso of tho pr' mo- 
nitor will include the costs of solicitor ana counsel Such costs cannot, rt h < rm, 
be allowed m the case of the deferur, except where the deb ndant ha* oh* uni d 
a certificate for legal aid under tho Poor Prisoners Defence Act, 190 * (d Ldw 7, 
c 38) In such a case the costs of the defence which may be ordrroi to bn paid 
mcludo the fees of solicitor and counsel, the costs Of a copy of th* d< portions, 
and any other expenses properly in cuired in carrying 01 the define* (Costs in 
Criminal Cases Act, 1908 (8 Edw 7, c 15), • 1 (3)) In other raws the costs 


81 ( r 1 

Older fot 
Coats 

Coats in 
Criminal 
Cases Ait, 
1908 

rayment of 
tosta of pro 
H. cut ion or 
di Teuco out of 
loud funds 


Amount of 
(OHir 



446 


Criminal Law and Procedure. 


fiKOT. 1 

Order for 
Costs 


ARcrrt iin 
niont of 
Amount 

Order for 
p lymcnt 


Payment 


Attendance 
of treaauicr 
of county 
council or 
county 
borough 


Rngul.it ions 
of hoc ii tuy 
of State 


Ordci on 
convic ted 
person to 
pay cobts 


The amount o( costs directed to he paid must be ascertained aB 
soon as practicable by the proper officer ot the court, and as Boon 
as the amount is ascertained the proper officer is to make out and 
deliver to the person m whose favour the ordei has been made, or 
to any person who appears to the proper officer to be acting on 
behalf of that poison, an order upon the treasurer of the county or 
borough out of tho funds of which the costs are payable for the 
payment of that amount (a) 

865 The treasuter of any county or county borough on whom 
such order is made must upon sight of the order pay out of the 
county fund or borough fund oi rute to the pereon named in the 
Older or his duly authorised agent the sums specified in the order, 
and must be allowed such sums in his accounts ( b ) 

For the purpose of the payment of such sums the council of 
evoiy county and of every county borough must cause their 
tieasuior, or some other peison on his behalf, to attend at eveiy 
comfc of asbize or quarter sesbions at which any indictable offence 
is to be tued m respect of winch an Older as to costs can be made 
on the tioasuier, nnd to remain in attendance foi that purpose 
during the bitting of the court, or until such hour as the court 
shall direct (c) 

866 A Secretary of Stale may make regulations geneially for 
cnnymg the Act (d) into effect, and m particular with inspect to the 
iatos oi scales of payment of any costs which are pa} able out of local 
funds and the conditions under which any such costs may be 
allowed, the mnnnei in which an officer of the court making any 
payment on account of costs to any person in respect of his 
attendance to give evidence is to be reimbursed nut of local funds, 
and the form of orders, certificates and notices under the Act, and 
tho furnishing of information, when ceitihcatos aie forwaided by 
officeis of courts of summary jurisdiction or of examining 
justices (e) 

867 The court by or befoie which any person is convicted of 
an indictable offence may, if they think fit, m addition to any 

J iuyublo to the defence seem to be limited to the expenses of witnesses (> bid , s 1(2)). 
Sxpunses of witnosses to charactei, whether for the prosecution or the defence 
aio not allowed at a court of asst7e or quarter sessions, unless the court shall 
othriuieo oidei (Costs in Criminal Casus Act, 100s (8 Edw 7, c Id), a 1 (4)) 
The examining justices ^seo p J28, ant.) may us regards the preliminary inves- 
tigation of an indiotablo offence direct the payment of tho costs of the piosecu- 
tion or defence, or both, out of the funds of the count} or borough m the same 
wav os a court of assize or quni tor sessions (ibt d , se 1, A) * 

(a) I bal , ss 1 (2), ‘2 Tno older of a court of assiso oi quarter sessions is to 
include tho amount of costs directed to be paid by the examining justices, and 
oortified bv them, in lespect of the proceedings bofoie them {tbtd , s 3) The 
proper officer is the clerk of the peace in the case of quirtcr sessions or the 
clerk of assise in the case e( assizes, or a deputy of either 
{5) IM , b 4 (2) 

(r) Ibul , s 4 (J) As to adjustment of financial relations between any counties 
and boroughs, when anv change is brought about by tho Act, see s 4 (4) 

(</) Costs in Criminal Cnsgs Act, 1908 (8 Edw 7, c 13l 
(r) Ibid , s 5 Beguhtions have been made Soe [l’K)8] W N , Part U • 
p 34JJ [1909] W N.I'utll.p 3 
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other punishment order the peison convicted to pay the whole or 
any pait of the costs incurred iu or about the pioseoution and 
conviction, including any proceedings before the examining justices, 
as taxed by the proper oiheer of the court (/) 

868 In certain cases (g) t when a person has keen acquitted on 
an indictment or information by a private prosecutor the court 
before which the person acquitted is tried may oidei the piose- 
cutor to pay the whole 01 anypait of the costs mcuried in or 
about the defence, including any pioceedmgs kefoie the examining 
justices, as taxed by the pioper oiheer of the couit 

An older for the payment of costs by the person coimctod oi the 
prosecutor may be made m addition to an ordei diiecting piyment 
of costs out of local funds 

869 Wlieie an oidei directing payment out of local funds is 
made, the costs aiepumanly payable out of local funds, but notice 
of any Older for the pajment of costs by the poison convicted or 
by the piosecutor must be sent to tho council of the county or 
boiough out of the funds of winch the costs aie piimanly pay- 
able (h) Such an oidei may be enforced by the council of the 
county oi boiough out of the funds of which tho costs have boon 
paid m the same manner as an order foi the payment of costs 
made by the High Couit in civil proceedings (i), or as a uvnl debt 
befoie a couit of summary jurisdiction ( k ) 


(/) Costs m Criminal Cases Act, 1908 (8 Edw 7, o l.i) t s 6 (1) 

(</) Ibid, 8 6(2) Such an oidor can only be made where (1) a poison is 
acquitted on an indictment oi inclination by a private piosecutor (a) foi publica- 
tion of a defainatoiy libel, (b) for any offence against tho Coiiupt Practices 
Prevention Act, lbu4 (17 A 18 Viet c 102), (c) oi anvuinuptpractno within tho 
meaning of the Corrupt and Illegal Piactices Pi eventual Act, 1883 (46 & 47 
Yict c 51), (d) for an offence under the Meicliandise 2d Aiks Acts, 1887—1894 
(50 & 51 Viet c 28, 54 AooVift c 15, 57 Ao8Vict c I M , or (2)on an indict- 
ment piesented to a giaml jmy uudei tho Vexatious i jdictments Act, 1859 
(22 & 23 Viet c 17), wlieie the pm son acquitted has not been committed to or 
de t am ed in cu&to<h or bound by recognisance to answer the indictment If a 
person is cbaiged with an indictable offence and the justices, acting under tho 
Indictable Offences Act, 1848 (11 A 12 Viet c 42), dismiss the chugo, and 
they are of opinion that the chaige was not made Xn good faith, they may order 
the prosecutor to pay the whole or any p-irt of the costs incurred in or alwmt the 
defense, if the amount oidered to bo paid by such justices exceeds £25, the 
prosecutor may appeal against the older to a court of quarter sessions in the 
manner provided d> the Summary Jurisdiction Acta (1 1 & 12 Viet < 43, 42 A 
43 Viet c 49, 47 A 48 Viet c 43) (see title Magistrates), and no piocoodings 
are to bo taken upon the order, until either the time within which tho appeal 
yn be made has elapsed without an appeal being made or, if an ap]>eal is m *dc«, 
until the appeal is dctei mined or abandoned (Costs in Criminal Gases Act, 1 90b 
(8 Edw 7, c lo), s 6(3)) If a person has been committed for trial foi an 
indictable offence, or a piosecutor has been bound over to prosecute under the 
Vexatious Indictmeuts Act, 1859 (22 & 23 Viet c 17), and the person is not 
ultimately tried, the court to which he is committed, or at which the prosecutor 
is bound over to prosecute, may order payment of costs as if he had neon triod 
and acquitted (Coats in Criminal Cases Act, 1908 (8 Edw* 7, o 15), ss 7, 9 (2)) 

(h) iMi , s 6 (4) 

(i) 3ee S S C , 1883, Ord 42, rr 3, 4, and title PaAcrrF aid 

Procedure, 

(t) Costs in Criminal Cases Act, 1908 (8 Edw 7, o 15), • 6 (5) See title 

Magistrates 
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Sect l 
Order for 
Costs 


('oh to in 
c i86 of an 
incorrigible 
logue 


Costs in tho 
Couit of 
(Ylminnl 
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I fearing of 
UlHO Btlltul 


ExpOllSLB Of 

solicitor ami 
counsel 
assigned to 
prisoner wlio 
appeals, ami 
of witnesses 
i xa mined on 
appeal 


The person to whom the costs have been ordered to be paid 
by the prosecutor or defendant may recover them m the same 
mannei (l) 

If a person who is convicted has been oideied to pay costs, the 
ouler may be enfoned out of any money taken from him on his 
apprehension, so fut as the court so directs (/) 

870 The foregoing provisions with legal d to the pavment of 
costs in criminal cases apply to the case of a person committed as 
an nicorngible logue ( m ), as though such peison were committed 
for tnal for an indictable offence (n) In the case of an appeal by 
such person to quarter sessions (o) such pi ovisions apply as though 
tho hearing of the appeal were the trial of an indictable 
offence (p) 

871 On the hearing of an appeal to the Couit of Cnmmal 
Appeal no costs aro to be allowed on either side(r/) 

The hearing by the Couit of Cnmmal Appeal of a caso staled (/) 
is to be deemed, so far as 1 elates to costs, to be the hearing of an 
appeal («) The couit of assize or quarter sessions which states a 
case (a) has no power to direct that the costs of the healing of the 
caso bufoie the Couit of Appeal shall be paid out of local funds (6) 

872 The “exponsos” of solicitor and counsel assigned to an 
appellant under the Criminal Appeal Act, 1907 ( c ), and of any 
witnesses who attend on the older of tho couit, or who are examined 
m any pioceodings incidental to the appeal and of the appearance 
of an appellant on tho hearing of las appeal or on any pioceedings 
preliminary or incidental to the appeal, and all expenses of and 
incidental to any examination of witnesses conducted h> any 
pei son appointed by the court for the purpose, aro to bo defrayed 
up to an amount allowed by the Court of Criminal Appoal out of 
tho county or county boiough funds in the same way as the costs 
of a prosecution (d) 


(0 C<Ms m Cnmmal CLses Act, 1908 (8 Edw 7, c 15), s 6 (5) If the 
person convicted becomes bankrupt after his apprehension, but before his con- 
viction, an older under this section is valid notwithstanding the bankruptcy, 
provided no act of bankruptcy was committed befoie the apprehension (fly 
lUcrta (1873), L R 9 Q. B 77) 

(in) Under the Vagrancy Act, 1824 (5 Qeo 4, c 83), s 5 
In) Coats in Cnmmal Oises Act, 1908 (8 Edw 7, c 15), s 9 (4). 

o) Under the Vagrancy A<t, 1824 (5 Ueo 4, o 83), s 14 

p) Costs m Criminal Cases Act, 190S (8 Edw 7, o 1 1 ), s 9 (4) 

q) Criminal Anpoil Act, 1907 (7 Edw 7, c 23), s 13 (l) 
ir) Undtr the Crown Cases Act, 1848 (11 & 12 Viet c 78) 

Costs m Criminal CaseB Act, 1908 (8 Edw 7, c 15), e 9 (o) 
i'o) Undei the Crown Cases Act, 1848 (11 & 12 Viet r 78) 

Costs in Criminal Oases Act, 1908 (8 Edw 7, c. 15), s 9 (5) 

7 Edw 7, c 24 

# Criminal Appeal Act, 1907 (7 Edw 7, c 23), a 13(2), Costs m Criminal 
Case's Act, 1908 (8 Edw 7, c 15), s 9 (5) The expenses of the eximin&tion of 
witnesses % a person appointed*!^ the court for that purpose, and of a reference 
to a special commissioner, and of an assessor under the Criminal Appeal Act, 
1907 (7 Edw 7, c 23), s 9 (b), (d), (e), are provided for in the same way 
(ibid , s. 13 (2) ) 



Part IX —Costs, Compensation, and Rewards. 

The payment of each expenses of an appellant does not depend 
on any order of the court, but is subject to taxation (?) 

There is no provision as to the payment of the costs or 
expenses of a respondent in an appeal to the Couit of Criminal 
Appeal 

The foregoing piovisions as to the payment of costs m criminal 
cases ont of local funds are substituted for all othei statutory 
provisions for the payment of expenses in the case of any indictment 
for felony or for misdemeanour (j ) 

Srct. 2 — Compensation and Rewards 

873 If any person has been convicted of felony, the court 
before which he is tried may upon the application of any poison 
aggrieved and immediately after the conviction award any sum of 
money, not exceeding £100, to be paid by the convicted felon by 
way of satisfaction or compensation for any loss of property suffered 
through or by means of the felony (g) 

874 In the cafle of certain offences ( h ) an ordor may be made on 
the shenff of the county for the payment of sums of money to the 
person 01 persons who shall appear to the court to havobeen active 
in the appiehension of the offender charged , the sum is to be such 
as to the couit seems reasonable and sulhuent to compensate such 
person for his expenses, exeitions, and loss of time in or towards 
such apprehonsiou (/) 

875 If a man is killed m endouvouriug to apprehend any 
person chaigod with any of such offences, the com t bofoi e whom the 
person chaiged is tiled may ordei the sheriff of the county to pay 
to the widow of the man, if he leaves a widow, 01 to Iiih child or 
childron, if his wife is dead, 01 if ho leaves neuhr t widow nor child, 
to his father or mother, such sum of money as tho court may 
seem mett (k) 


(e) Criminal Appeal Act, 1907 (7 Edw 7, c 23, s 13 (2) 

{/) Costa m Criminal Cases Act, 1908 (8 Edw 7, c 15), a 9 (0) 

{g) Forfeiture Act, 1870 (33 & 34 Viet c 23), a 4 The ordor m enforced m 
the s nne way aa an Older fur costa under tho Coata in Criminal Cubuh Act, 1908 
(8 Edw 7, c 15), see i bid , s 9 (6), and schedule repeal mg s 3 of tho Fmfoiture 
Act, 1870 

(h) Muider, felonious shooting or attempting to discharge loaded nreaiir.s, 
stabbing, cutting, poisoning, administering anything to piocure miscarriage, 
rape, burglary, housebreaking, robbery on the person horBe stealing, bullrx k- 
stealmg, sheep stealing, bang accessory before the fact to any of those offoncpn, 
receiving stolen property (Criminal Iaw Act, 1820 (7 Geo 4, c 04), s 2*) 

(i) Ibid The compensation is to be in addition to the costs allowed muh 
persons as witnesses The orders may be made by a court of 0 } or and termin' r 
or of general gaol delivery, and by a court of quarter sessions in ro-po' t of 
o lienees which that court has power to try , but a court of quarter « hhiotis 
cannot award a larger sum than £5 for compensation to any one person nnmal 
Justice Administration Act, 1851 (14 & 15 Viet c 55), s 8) xne *um ordered 
is paid by the sheriff, who is afterwards recouped by the Treasury fCnmroal 
Law) Act, 1820 (7 Geo 4, c 04), s 29) 

(A) Grunina! Law Act, 1828 (7 Geo 4, c 64), s 30 The sheriff i" to pay the 
sum ordered and to be recouped by the Treasury (t bid ) 
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Sect I 

Offences 
against the 
Sovereign 
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constitute 
high treason 


Allegianco 


Sect 1 — Offences against the Soieieign 
Sub-Sect 1 — High Treason 

876 Every person ie by statute guilty of high treason who (0 * — 

(1) Compasses or imagines the death, or any bodily harm tending 
to the death, maiming or wounding, imprisonment or restiamt of 
the King, or tbe death of the Queen Consort, or of their eldest son 
and heir (m) 

(2) Violates the Queen Consort or the King's eldest daughter 
unmarried, or the wife of the King's eldest son and heir (n) 

(3) Levies war against the King in his realm, or is adheient to the 
King’s enemies in his realm, or gives them aid or comfort in the 
realm oi elsewhere (o) 

(4) Slays the Chancellor, Treasurer, or the judges of the Iligh 
Couit of Justice, or justices of assize or of oyci and terminer, being 
in their places and doing their ofhces (p) 

(5) Endeavouis to deprive or hinder the pet son next in succession 
to the Crown under the Act of Settlement (</) from succeeding, or, 
by writing or printing, maintains that any otliei person is entitled 
to the Crown (r) 

877. The essence of the offence of treason lies m the violation 
of the allegiance which is owed to the King This allegiance is 
owed not only by subjects of the King, but nlso by an alien living 
in this country and receiving the protection of its laws, so long as 
he is resident here, even if the State to which he bolongs is at 


(/) For tioasou generally see also title Co\srmmoa al L\w, Vol VI, p 
345 High treason was so called m conti ast to an offonoe which formerly was 
called petit treason, namely — the killing of a master by his servant, of a husband 
by his wife, oi an ecclesiastical person by his inferior (Treason Act, Idol (2 5 
Edw 3, stat 5, c 2) , 4 131 Com 75, 2(M) There is now no such offence 
as petit treason, the offence which formally amounted to petit treason having 
beon by statute declared to bo murder only and no gre iter offence (Offences 
against the Person Act, 1861 (24 ft 25 Viet c 100), s. 8) 

(m) Treason Act, 1351 (25 Edw 3, stat 5, c 2) , Tieason Act, 1795 (36 Geo 3, 
c 7), s 1, made perpetual by the Tieason Act, 1817 (57 Geo 3, c 6), s 1 , see 
the Treason Felony Act, 1848 (11 ft 12 Viet o 12), s 1, and p 457, jmt 

(n) Treason Act, 1351 (25 Edw 3, stat 5, c 2) See title Consututionax. 
Law, Vol VI , p 349 

(o) Ibid 

\p) Jb%d The Treason Act, 1351 (25 Edw 3, stat 5, c 2), refers to the slav- 
ing of “ the Slug's justices of the one bench or the other,” t e , the judges of 
Hie King s Bench or the Court of Common Fleas These are now lepiesented 
by the judges of the High Court of Justice (King’s Bench Division) A doubt 
has bene expressed whether the Aot would include judges of the Chancery 
Division (Stephen, Digest of the Criminal Law, 5th ed , 45) 11 Chancellor* 

means Lord High Chancellor, “ Treasurer ” Lord High Tieosuror, but there has 
beeu no Lord High Treasurer since 1714, since which date the office has alwags 
been in commission (Anson, Law and Customs of the Constitution, Vol IL, 
Part L, 1701 

(q) Stat (1700) 12 ft 13 Will 3, a 2 

(rj Stat (1702) 1 Ann , stat 2, c 21, s 3 , Succession to the Crown Act, 
1707 (6 Ann c 41), a 1 See title Constitutional Law, Vol VI , p 350 



Past X. — Offences against thk Government. 


451 


war with the King (a) If an alien has lived in this country under 
the protection of the law, and the 8tate of which he is « subject 
invades the King's territory and the alien assists the invader, tho 
alien is guilty of treason (b) 

Ambassadors and peisons attached to embassies are, it 
only amenable to the laws of this country for treason if they are 
subiects of this country (c) 

The punishment for treason is death by hanging, but the King 
may substitute beheading for hanging (d) 

(i ) Compamng the Death of the King 

878 The treason of compassing or imagining the death of the 
King, and, indeed, all treasons, must be pioved (e) by overt, t e , 
open, acts (/) It is an overt act of compassing the King’s doath, 
within the meaning of the statutes, wilfully and deliberately to do 
or attempt anything wheteby the King’s life may be endangeied 
It is theiefoie an overt act of the treason of compassing the death 
of the King to enter into measures for deposing oi irapiiBoniiig 
him, or to place his person m the power of conspirators against him, 
or to agtoe with foreigners to invade his dominions with force, or to 
go into a foreign country foi that end, or to levy or compile 
to levy war against him, or to raise an msurtection against 
him, or to destroy or conspire to destroy the constitution of tho 
country (9) 

It is an overt act of treason to meet with others and consult how 
to kill the King, though 110 agreement be then come to, or to enter 
into a treasons ble conespondence with the enemy, although the 

(a) Fast 185, 1 East, P C 52, Kel 38 , 71 y De la Motte (1781), ‘21 
State Ti 687, at p 814 As to allegiance, see title Constitutional Law, 
Vol VI , pp 341 et «ri/ 

(b) De Jaqtr v A <i of Natal, [1907] A C 320, P C 

W Fost 187 , 1 Halo, P C 95, 1 Hawk P C 86 , 1 HI Com 233 8ee 
Story' e Case (1371), J Dyer, 300, b , IStateTr 1087, It v Owen (1016), 1 Boll ltop 
185 Tieatise upon the Law of High Treason by a Barrister at Law (ed 1 793), 8 
Owing to the faction of extern tonality an ambassador who is not a subjei t of 
the State to which he is accredited does not owe eyen temporary allegiance to 
that State 

(d) Treason Act, 1790(30 Geo 2, c 48), s 1 , Treason Act, 1814 (54 Geo 3, 
c 14<i), ss 1, 2, Forfeiture Act, 1870 (33 & 34 Viet c 23V, s 1 , and see 
title Constitutional Law, Vol VI , p 352 As to the disqualifications wlnrh 
follow upon a conviction for treason or felon j , see p 428, ante Treason is not 
triable at quarter sessions (Quarter Sessions Act, 1842 (5 & 6 Viet c 
si) As to misprision of treason, see p 503, poet 

a (e) 3 Go Inst 12 An overt act may consist in any oourse, act, measure or 
means whatever done, taken, used or assented to, towards, and for the purpose 
of effecting a traitorous intention , it includes any act of conspiracy, conferring 
or consulting with or advising, persuading, counsel ling, commanding or muting 
any person (per Aldebson, B , in his charge to the grand jury at Liverpool 
Assises, December, 1848, 6 State Tr (N a ) at p 1133) See also p 237 ante 

If) Treason Act, 13ol (25 Ld w 3, stat 5, c 2) , Treason Act, 1 796 ( V> » 3, 
• 7), a. 1 See p 456, poet 

fe) Fost 195—197, 210, 1 Halo, P L 108 — 128, where the more ancient 
authorities are fully cited, R v Hardy (1794), 24 State Tr 201 It v Freuid 
(1696), 13 State Tr 1 , R v Chanwrk (1696), 12 State Tr 1377, It v Rook 
wood (1696), 13 State Tr 139 , R. v Thietlewood (1820), 33 btato Tr (» S ) 
681, 685 
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letters which constitute the correspondence are intercepted and 
never delivered ( h ) 

Writings which import a compassing of the King’s death may 
be alleged as overt acts to support an indictment, provided they are 
published (t) 

Loose words, not relative to any act or design, although they 
may be m contempt of the King’s person and may charge him with 
vicious or foolish conduct, are not overt acts (A) But arguments 
and words of advice or persuasion, uttored in contemplation of 
some traitorous purpose actually on foot or intended, and in prosecu- 
tion of it, and consulting together for such a purpose, areBuch overt 
acts ( l ) 

An act which constitutes another spocies of treason ( e g , levying 
war) may bo alleged as an oveit aot of compaBsiug the death of the 
King (m) But a constructive levying of wai is not an overt act 
of thiB species of treason (n) 

(u ) Levying War 

870 The levying of war (a) must be by acts done within the 
realm, which formeily included only England and Wales and fao 
much of the seas adjacent as came within the body of a county (b) 
The effect of luter statutes is to extend the pi ovisions of the Act to 
Scotland (c) and Ireland ( d ), but not to the Channel Islands or the 
colonies (e) 


(A) R v Htnseif (1738), 19 State Tr 1342 

(t) 1 Hale, P V 118, Post 198 In R v Feacham (1615), 2 State Tr 870, 
the prison ei was convicted upon evidence that a treasonable sermon had been 
found in his study, though it had not been proached. Many of the judge* being 
of opinion that this was not treason, ho was not executed (see Fust 198) In 
R v Algernon Sidney (1683), 9 State Tr 817, the prisoner was convicted on 
evidence of a document found m his house and was executed , the conviction was 
aftei words reversed by Act of Parliament (9 State Tr 896), but on the ground 
that it was not proved that the document was m the prisoner’s handwriting 
R y Sidney, supra , cannot now be legarded as an authonty, seo 1 Hale, P C , 
ed by Eml}n, 118, n (h) But documents, even if not published, may be 
evidence of treason, if they are connected with other tieasonable practices 
charged in the indictment (Post 198) See R v Preston [Lin'd) (1691), 12 State 
Tr 645,709, R y Givgg (1708), 14 State Tr 1371, 1375, R v layer (1722), 16 
State Tr 93, 205 , R v Ifensey , supra 

(k) R v Pme (1628), 3 State Ti 359 

(l) Fost 200, R v Charnock (1698), 12 State Tr 1377, at col 1452, R v. 
rarkyns (1696), 13 State Tr 63, 132 

(m) R v IJensey, supra , at p 1344 „ 

M Fost 213 , 1 Hale, P 0 123 , R v Darrel (1716), 10 Mod Rep 321 Ae 

to what constitutes a constructive levying of war, see p 453, post 

(a) Namely, that which is punishable under the Treason Act, 1351 (25 Edw 3, 
stats 6, c 2) 

(b) See p 271, ante, os to criminal jurisdiction generally 

[4 Treason Aot, 1708 (7 Ann c 21), s 1 

\d) Stat (1494) 10 Hen 7, o. 22, R v Smith (TBnm (1849), 7 State Tr 
(n s) 1,847, 375 

(«) 1 Hale, P C 155 But a person committing acta of war in any part of the 
King’s dominions or abroad* in oonjtmotion with a foreign enemy would be 
guilty of the treason of adhering to the King’s enemies See R ▼ Vaughan 
(1696), 13 State Tr *485, R v Lynch (1902), Shorthand Notes, 3, 107, 116 
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The levying of wai must be against the King, ami ad attack upon 
private persons for a pnvate end is not, whatever tumult he 
occasioned, a levying of war upon the Kmg(/) 

880 To constitute a levying of war it is not neeohsaiy that blows 
should be struck, there must be helium la alum, but not necessarily 
helium pemmum It is sufficient, if there is an arming and anay- 
mg in wailike manner, as by enlisting and marching tioops, or if 
there is an assembling in great numbers with wailike intent, 01 a 
cruising in a ship with the like intent^) A baie conspnacy oi 
consultation with a view to a levying of wat, though it may in some 
cases amount to an overt act of compassing the King's death, is 
not a levying of war against him (h). 

881 A small numbei of persons nmv ho guilty of levying war 
against the King, if such persons are piepnimg to use violent 
measmes in cairymg out their purpose, as, e q , by the use of 
exploBivos with a tieasonable intont(i) If largo nninbeis aio 
assembled with a treasonable purpose, it is the pui pose of the 
assembly which constitutes treason and distinguishes it fiom 
riot (A) 

882 The levying of war may bo of two kinds— (1) oxpioss and 
duect, as laismgwar against the King or Iuh foices, or with a view 
to suipuse oi injure the King's poison, or to unpiison him, or to 
force him to remove any of his mimsteis oi counsellors, and thelike 
or (2) constructive, as when there is a using foi some gonei.il 
public purpose, ub to elTcct ail alteration of the law, or to alter 
religion established by law, or to throw down all mdosuies, or to 
open all pi isons, or to pull down all moetirig-hounoH (/) A person 
who takes part in any such acts, even though he had not pre- 
viously any formed intention of taking part in them, is guilly of 
treason (in) 

A rising to maintain a pnvate claim of ngut, or to destioy 
particular mclosures or to remove pnvate nuisances, or to break 
prisons m order to lelense particular persons (unless such persons 
are imprisoned for treason), or to destroy the machinery of a 

(/) Fost 20S, 1 Halo, PC 131, Bee duo Treason Act, 1351 (26 Edw 3, 
st&t 5, c 2) 

(a) Font 208, 1 Hale, P C 131, 144 , R v Vaughan (1(190), 13 State Tr 
485, 532, R v Dammaree (1710;, 15 State Tr 522, 600 Soe also title 
Constitution al Law, Vol VI , p 348 

(h) 1 Hale, P C 131 

•(♦) R y Gallagher (1883), 15 Cox, 0 0 291, 316, 317 See R v Dtusy 
(1883), 16 Cox, C 0 314 

(Jfe) R v Hardte (1820), 1 State Tr (rr s ) 010, 765 

(0 Fost 210, 21.1, 1 Hale, P 0 131 , R v Dammam, supra, R v /'«r- 
c hast (1710), 15 State Tr 031, 699, R v Gordon (1781), 21 State Tr 465, 
644, R t Thutlewood (1820), 33 State Tr 081, 084, 955 

(m) R v Purchase, supra , 1 East, P O 102 But a person who w merely 
present without committing any particular act of force cannot be (omitted of 
constructively levying war (R v Messenger (1668), 6 State Tr 870, 91 i) As to 
rescuing or the escape of a person in prison for treason, m>o note (A) 

on p 455, post, and p 511, post 
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particular trade, does not amount to a levying of war within the 
meaning of the statute (n) 

883 In an actual insurrection it is a levying of war to join with 
lebels in an act of rebellion But if a person joins with rebels fiom 
force or from fear of death at then hands, and if he takes the hist 
opportunity to escape from them, he will be excused, provided 
compulsion continued during substantially the whole of the tune 
he remained with the rebels to such an extent that he may be 
presumed to have continued with them against his will(o) 

An apprehension, however well grounded, of loss oi destination 
of propeity will not excuse one who joins with lebels, and com- 
pulsion and feat are no excuse for any other act of treason than 
that of joining with rebels or enemies (o) 

Service in war under the King de facto is not an act of treason 
against the King de jure (p) 


(ui ) Adherence to the King's Enemies 

884 Adherence to the King’s enemies must be evidenced by an 
oveit act Such adherence may be either within the tealm oi 
elsewhere (</) 

The King’s enemies aie foreign States in actual hostility against 
him Whether a particular State is in actual hostility or not is a 
question of fact for the jury, who may judge of the matter from 
public notoriety ( 7 ) It is not necessary that there should have 
been any formal declaiation of wai (s) 

885 A person adheres to the King’s enemy who, in conjunction 
with the enemy, commits hostile acts upon the King’s ally who is 
also at war with the King's enemy (a) 

If the Bubject of a foreign State not at war with the King invades 
the kingdom without his sovereign’s wan ant, he is nevertheless an 
onemy of the King, and a subject of the King who adheres to him 
is guilty of this species of treason ( b ) 

Inciting a foieign State not at war with the King to invade the 
kingdom is not an adherence to the King’s enemies, but is an overt 
act of compassing the King’s death (c) 


(») Post 210, 1 Hale, P C 133* 143, 149 , R v Ilardie (1820), 1 State Tr 
(N s ) 610, 763 , It v Fruit (1839), 4 State Tr (» s ) 86, 444 
( 0 ) 3 Co Inst 10 , Post 216, 1 East, Y C 70, 71, B y. MacGrawther (1746), 
18 State Tr 391 

(р) Stat (1493) 11 lien 7, e 1, s 1 See title CoKsimrioNAi, La#, 
Vol VI, p 346 

(el Treason Act, 1331 (23 Edw 3, etat 6, 0 2) See It y Lyiuh, [1903] 1 
K B. 444, & y Vaughan (1696), 13 State Tr 483 
‘ Poet 219, 1 East,F C 77 
1 Hale, P C 162 

Feet. 220 , 1 East, P C 79, A v Vaughan (16%), 13 State Tr 480, 030 
lb) Fort. 219, 1 East, P 0 78 

(с) 1 Hast, P C 78 , btoiy'e Gate (1371), 3 Dyer, 298 b If war resulted from 
ruch incitement, then the pesasos who muted would be guilty of adherence to 
the King's enemies (1 East, P O 78) 
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A distinction is diawn between “enemies” and “rebels,” and 
assistance given to rebels within the realm is not an adherence to 
the King’s enemies (d) 

A person may adhoi e to the King’s enemies by Bonding them 
money or piovisions, or by lcndeung them am kind of aid or 
comfoit which, when given to a rebel within the loalra, would 
make the subject guilty of levying war (c) 

Communications with the enemy fiom which he may detive 
information enabling him to shape his attack or defence constitute 
an adheience to the enemy ( f) The fact that the communications 
were inteicepted and did not reach the enemy ib immaterial^) 

A British subject adheres to the King’s enemies if he takes an 
oath of fidelity to them, or makes a declaration of willingness to 
take up aims on then behalf, 01 becomes natuiahsed m the hostile 
State while it is at wai with the King, unions he acts under 
compulsion and returns to 1ns allegiance as soon as possible (/<) 
Mere acts of submission to foice majeutc in case of an invasion 
are not overt acts of tieason (i), nor is the refusal to give poisonal 
assistance to the King or lus foices against an invading enemy (j). 

(iv ) Indictment and Trial 

886 All persons who incite, aid, or abet an act of treason, or 
who receive or piotect a traitoi, aie guilty of treason as principals 
and should be indicted as such There are no accessoues cmhoi 
befoieoi after the fact in treason A person who commits an act by 
which, m felony, he would become an accessory is m treason a 
principal traitoi (A) 


(d) 1 Hale, P C 159, 3 Co Inst 11 . It v Sheaut (1798), 27 Stuto Tr 
255, 388, 391 But such assistance would lie an oveit « t of wai or 

of compassing the lung’s death (It v Townley (174G), 18 Nate Tr J29 

(«) 1 East, P C 78, Post 217 

(/) Fost 217, R v Prc*ton (Lord) (1691), 12 State Tr 845, II v Ureqq 
(1708), 14 State Tr 1371 It v IlenAey (17«>8), 19 state Tr 1311,1344, It v 
Tyne (1782), 21 State Tr 815, It v JacUon (179a), 25 State Tr 783 It v 
Shear** (1798), 27 State Tr 255 In It v Stone (\1W>) 25 State Tr 1 1 55, it w u 
contended by Erskine on behalf of tho pimoner that suth com in uni cat ion 8 weiu 
not troutorous, if the prisoner's object and intention were not to assist the enemy 
but to benefit this country by dissuading the cnem) from continuing tho war 
(see cols. 1372 et seq ) Lord Kfnyon, C J , does not appear to have ruled against 
this contention (see cols 1432, 1434, 1415), and the juiy acquitted the primm*?, 
apparently upon this ground 

(a) It y Ilentcy (1758), 19 State Tr 1341, 1372, It v lh la Motto (1781), 21 
State Tr 687,808 

(h) 1 Hale, V C 167, It v lynch , [1903] 1 K B 444 

(0 Fost 217 

(j) 1 East, PC 80 , but this is stated to be a high misdemeanour punish- 
able by fine and imprisonment (ibid ) 

(k) Fost. 341 , 1 Hale, P C 253 A gaoler who voluntarily permits a person 
imprisoned for treason to escape, and anyone who rescues such a person, is himself 
guilty of treason (Fost 344] Although a person who receives and harbours a 
traitor is himself said to be guiltv as a principal traitor, he must fo* indicted 
specially for such receiving and hai boiiTing, and not for the principal treason, 
and he cannot bo tned on a separate liidn tment for the tw f i ving and h n homing, 
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887 Different lands of treason and different ovett acts may be 
alleged in the same indictment, and such joinder does not vitiate 
the indictment not afford any ground for putting the Crown to an 
election to proceed on one chai ge (/) 

888 The treason alleged must he pioved by oveit acts, and the 
oveit nets upon which it is intended to relj must be expressly 
alleged in the indictment (in), and must he proved (n), and no 
evidence is admissible of any overt act that is not so alleged unless 
it affoids direct pi oof of any of the oveit acts that are laid (o) 

889 A top$ o[ the indictment mihl bo supplied to the accused 
ten da} 8 before the tnal, together with a list ot the witnesses and, 
except whoie (lie tieason cluLged is the assassination of oi any 
attempt upon the peison of the Sovereign, a list of the petty jurj, 
with lliui iiddiossi i -> and occupations (a) Where there is a failuie 
to comply with the last-nainod requirements, advantage of the 
omission cannot ho Uhon by plea, but an application may be made 
foi a postponement of the trial {b) 

890 An indictment for tieason must be found by the grand 
imv within thieo yeais novt afici the commission of the tieason, 
unless in the case of the tieason of designing, endeavouring, or 
attempting the assassination of the King, in wliuh caso there is 
no limitation of tirne(0 

891 Except in cases of peisonal attacks upon the King, theio 
must be two witnesses, either both of them to the same oveit act 
oi ono of them to one oveit act and tho other to anothei oveit act 
chaiged in the mdictmont, provided that tho laltei is of the same 


until after the txaitor alleged io ha\o boon received is convicted , if the receiver 
is timd for the rocoiving and hubounng upon tbo ««ame indictment with the 
puniipal offnudex, as he may bo, the imy must fust bo chaigod to inquire as to 
the guilt of the latter, and ii Iio bo acquittod, tho loceivor must also be 
acquitted (1 Hale, P 0 218 Post 343) Soo also the Act of 1 Will & Mar , 
moss 1 (1688), for annulling tho att-aindei of Lady Alice Lisle (11 State Tr 297, 
381}, and p 236 ante 

(/) It v Mitchil (1818), 6 State Tr (n s ) 3 r 9, 620 

(m) Tioason Act, 1693 (7 & 8 Will 3 o s 8 If tho overtarts alleged 
consist of \i ords oi documents, it l* sufhuont to sot out their effort, and it is not 
necessan to sot out tho exut woids , It v Franua (1717), 13 State Tr 897, 
II x irrfwi (1817), 2 StniL 116, 132 See also R v Vaughan (1696), 11 
State li 483, 498 

(a) Treason Act, ISM (25 Edw 3, stat 5, c 2) , Treason Act, 1796 (36 Geo*3, 
C 7), 8 1 

(o) R v Roohtmd (1G96}, 13 State Tr 139, 217, R v Layer (1722), 16 State 
Ti 93, 223, R v Deacon (1746), 18 State Tr 3bo 

(a) Treason Act, 1695 (7 & 8 Will 3, c 3), a 1 , Tioason Act, 1708 (7 Ann 
a 21). b 14 , Jurios Act, 1825 (6 Geo 4, c 50), s 21 Tho copy of the indict- 
ment should include the caption (1 Chittv, Criminal Law, 40o), see p 348, ante 

(h) & V BurLc (1867\ 10 Cox, C C 519 (Ir ) , R v Frost (1839), 4 State Tr 
(vs) 85, Ax lrregulunty in the copy of tne indictment supplied will be cured 
by plea (Foek 230) 

(c) Treason Act, 1693 (7 & 8 Will 3, c 3), ss 3, 6 
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species of treason (d) Both the witnesses must be credible, and 
tho jury must believe them both (e) 

One witness is sufficient to prove a collatei al fact, not tending to 
the proof of the oveit act, eg, the status or nationality of a 
person (J) 

If the prisoner confesses in open couit, the two witnesses are not 
requned ( g ) 

Evidence of confessions out of court is admissible, but such 
evidence is not sufficient m itself, and can only be supplementary to 
the evidence of the two witnesses lequuod by statute [h) 

892 Except in the case of tioason committed abroad, proof must 
be given that one of the ovcit acts alleged was committed within the 
jurisdiction of the court , when this 1ms been done, evidence uni be 
given of the commission of tho alleged ovoit acts committed outsido 
the jurisdiction of tho court (i) 

893 Where the oveit acts dim god in tho indictment show acon- 
spuacy between the pusonor and othnis, evidence liny he gtvon of 
any acts committed by a co conspnator in the execution of Iho 
common design, even if smh acts occuired aftei the dates of the 
alleged overt acts and nftoi the pusoner’s arrest, if such events 
were the natuial lcsult of the conspiracy in which he was engaged, 
as, eg, the bleak mg out of an msuiieclion which was the object 
of the conspnacy (/. ) 

894 In treason a mainod woman cannot excuse heisolf by 
alleging that she acted under the common of lioi husband (/) But 
if the husband commits treason and his wife’ knowingly lecoivts 
him, she does not herself become guilty of tioason (m) 

8 (j ii -S ect 2 — 2 reason Fdotiy 

895 Eveiyone is by statute (n) guilty of folony who, either 
within the United Kingdom or without, compasses, imagines, 
invents, devises or intends (1) to dopine or depose tho King fioin 


( d ) Treason Act, 1693 (7 & 8 Will 3, o 3), hi 2, 4 , Tiwiwn Aft 17') > (10 
Geo 3, c 7), 8 1 , 11 v / ovirk (169'>), 13 Stale Ti 207, 303 It v Mc< ajfrrty 
(1607), 10 Oox, V 0 603, COR 
(r) R v Caallrmaxnt (Lord) (1680), 7 State Tr 1067, 1112 
(/) Post 240 
d)Ibtd 

(A) Foat 240-214, R v II ilht (1710), 13 State Tr 611,023, R v Unwick 
(mb), 18 State Tr 167, It v Cronfirld (1796) 26 State Tr 1,63 

(i) R y Fuse (1662), 6 State Tr 119, 123 As to venue, n«o pj. 2M, 2V/, 
ante, as to challenges, boo p 361, ante As to treasons committed abioul, n n 
p 276, ante 

(A) R v Home Tooke ( 1791), 1 East P O 98, A! v Hardy (1794), 1 b.st, 
P C 99, It y (1817) 2 Htaik 110, 127, It y McVafftrty (1S07), 10 

Cox, 0 0 603, C O B , see R y t'tan (1796), 6 Term Bop 627 
W l Hale, P C 46 

(m) 1 Hale, P O 47 

(n) Treason Felony Act 1818 (11 & 12 Viet c 12), s 3. 2b to trea on felony, 
see also title CohstiiliionaJj Law, Yol VI , p 364 
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hmt l the bi^le or honoui of the Ciown ol thtfbmted Kingdom or of any 
Offences of the King’s dominions , or (2) to levy war against the King within 
against the the United Kingdom in older by force or constraint to compel him 
Sovereign (, 0 change his measures or counsels, or in order to put force or 
constraint upon or to intimidato or oveiawe either House of Parlia- 
ment, or to move or stir any foieigner with force to mvade the 
United Kingdom or any of the King’s domnuons, and who expresses, 
utters, or declares such compassings or intentions by publishing 
any punting oi writing, or by any overt act or deed (o) 

896 There may be accessories to the oflence of tieason felony 
A principal in the second degiee and an acceBSOi y before the fact 
aie punishable in the samo manner as a principal in the first 
degree, acccbsmies aftci the fact aie liable to imprisonment with 
or without haul luboui for a term not exceeding two yearB (p) 

indictment, 897 Any number of overt acts may be chaiged in an indict- 
ment for tieason felony (q) It is a sufficient overt act that the 
accused conspired with otheis(») to commit any offence specified 
by the Tieason Felony Act, 184H (*), if there was an overt act 
committed within the King b dominions If the matters alleged 
m the indictment or proved at the tual amount in law to tieason, 
the indictment is not on that account defective, nor is the accused 
entillod to an acquittal , but an acquittal or conviction on an indict- 
ment for tieason felony will be a bai to a piosecution for treason 
upon the same facts (/) 

Overt acU Even although the pusoner has no , committed within the King’s 
out of Jims- dominions any of the acts mentioned m the statute he may be 

ia °“ tued m an English com t in respect of the act of a co-coiiBpirator 

committed within the juiisdiction of tho couit m furtherance of the 
common object {a) 

l’umsluncut, 898 The punishment for tieason felony is penal servitude for 
life, oi foi not less than tlnee years, or impiisoiiment with hard 
hiboiu foi not nioi c than two yeuis (5) 

(«) As to uhat amounts to a “lc\jmg of war,” see p 452, a/>fr,and R v 
DowUn (1848), d Cox, C (J 509, 11 v Gallagher (186d), 15 Cox, C C 291 As 
to overt acts, see note (e) on p 4ol antr 

(;») Treason Felon} Act, 1848 (11 <SL 12 Viet c 12), s 8 
iq) Jbui , s 5 Theie is no objection to alleging seveial overt acts m one 
count [Mulcahy v 11 (1808), L K ill L dOO) 

(r) Mulcahi/ v It y *ujna, R v l>avftt (1870), 11 Cox, C C 67C 
(*) 11 A 12 Vnt o 12 

it) Treason Felony Act, 1818 (11 & 12 Viet t 12), s 7 , R v Mtkhd (1848), 
0 Mat© Ti (ns), 599 Nothing in the Act lb to lessen the foice of, or in ally 
manner affect, anythiug enacted by the Tieason Act, Idol (25 Edw d, stat o, 
o 2) , %but , s 6 

(n) R v Me any (1867), 10 Cox, C C 506 (Ir ), C C It , see also R v Deasy 
(1883), 15 Cox, C C dd4 Unless some overt act is committed within tile 
King's dominions, theie can be no prosecution for treason felony (R v Meany , 
bupra) 

(/») Treason Fulony Act, 1818 (11 & 12 Viet c 12), s 3, Penal Servitude Act, 
1857 (20 & 21 'het c d), 8 2, l^nal Servitude Act, 1891 (54 A. 5o Viet c 69), 
s 1 The offline*' is not t liable at quartei sessions (Quaitei cessions Act, 1612 
(o A b Viet c o6},s 1) 
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899 Bj statute (r) a peison is guilty of a high misdemeanour 
who — (1) wilfull} discharges or attempts to dihclmig© or points, 
aims, or presents at or near the person of the King any gun, pistol, 
or any other firearm or other arms, whethei the same does or does 
not contain any explosive or destructive material, oi discharges or 
causes to be dischaiged oi attempts to dischaige oi causes to be 
discliaiged any explosive substance or material neai to the Kiug’s 
person , (2) wilfulh strikes or attempts to stuke at the King with 
any offensive weapon or in any othei mannei , (8) wilfully thiows 
or attempts to throw any substance etc at oi upon the person of the 
King (rf) , (4) wilfully pioduces oi has neai the person of the King 
any gun etc ,oi an\ evplosive, destiuctive, oi dangei ous matter , with 
intent to use the same to injure the poison of the King or to alann 
him (e) The oflonce is not tnablo at quartet sessions (J ) 

The punishment foi these ofiences is penal servitude foi not 
moiethan seven noi less than tlnee voais, or impusonment withoi 
without hard labom foi not more than two >eais, and not more 
than tlnee whippings duiing the imprisonment (q) 

Upon an indictment foi shooting at the King it is unnecessaiy 
to pi ove any intention to mllicfc peii-onal mjuiv oi to piove that 
the firearm used was capable of doing buch an mjuiy (/<) 


SluStcr 4 —Contempt* again* t the King 

900 It is a contempt against the King to disobey any of his 
lawful commands (i) Thus, it is a contempt punishable by line 
or imprisonment to disobey the ordeis of the King's courts of 


(c) Tieawm Act, 1 S 12 (5 A (> Vi(t c .51), h 2 boo titlo CoNflrilUI JO\AL 
Law , Yol VI , p 35b 

((/) In any of thw canes the act miht him bt on done ith intent to injure 
tho person of oi to alarm the King, oi the lcsult must In* to endanger the 
public peace (i bid ) 

(e) Treason Act, 1812 ('> A G Vn t c 51 \ s 2 
(/) Quaiter bcssions Act 1842 (5 A 0 Vuf c 3H), s 1 
(o) Treason Act, 1842 (5 A 6 Viet c 51), h 2, Ptml Seivitudo Act, J891 ( #1 
A oo Viet c 09), s 1 , Penal bervitudu Act, 1S.57 (20 A 21 \i< t < i), * - % 

the Treason Act, 1842, s 2, tho maximum length of impnsonioont as uu 
altema 4 ive punishment is three }*ars with or without hind labour It is 
uncertain wnothcr or not the effoct of the Penal Seivitudo Act, 1891, s, 1 (2), if 
to reduce tho maximum imprisonment to two years 
(h) R v Hamilton (1819), 7 State Tr (n b j 1130 

(t) In the earlier works on criminal law along list of offences are gi\en unde r 
the heading of “ contempts" or “misprisions " These were eithei contempts 
against the Kings palace or couita of justice, or against his person, title, preroga- 
tive, or Government (see 1 Hawk P C 61, c 6, 4 B1 Cow 122, 3 Co Inst 140 
PetorBdorff’s Abridgment, tit Contempt) borne contempts of this charac tc r 
may now be dealt with as soditious libels (wo Ji v Harvey (1823), 2 B A 
C 257), and others are now hardly likely to form the subject of j>ro»f Mifion , 
e.g , such as disobedience to a summons to attend the Privy Council, nr in a 
royal letter requiring a subject to return from abroad (4 B1 Com 122 , P* ters- 
dorffs Abridgment, tit Contempt) No prosecution for such an offence 
has occurred in modem times In R v Hcltt%$ (1791), 4 Term Hop 202, it was 
held to be a misdemeanour to disobey an order of the King in Council made 
under the provisions of an Act of Parliament which did not specify any penalty 
for disobedience but this was apparently upon the ground that the defendant 
had really disobeyed the statute , and see R v Hall, ^1891] 1 Q B 747, 767. 
HL— IX r 
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flam i justice (ft), or to disobey the provisions of an Act of Parliament, 
Offences where no particular penalty is imposed and when the act is one 
tgttnst the which prohibits a matter of public grievance or commands a matter 
Sovereign. 0 f public convenience (l) Where a statute only extends to disputes 
of a private nature (m), or where a particular remedy or punish- 
ment is provided by the statute (n), disobedience to it cannot be 
punished as a contempt 

Punishment. The punishment for this offence is fine and imprisonment without 
hard labour (o). 

Sect 2 — 0 fences against Public Ti anquilltty. 

Sub-Spot 1 — Sedition 

Seditious 901 Every person is guilty of the common law misdemeanour of 

conspiracy, seditious conspiracy who agrees with someone else (not being his or 

her wife or husband) to do any act for the furtherance of a common 
seditious intention, eg , to hold a meeting for the purpose of 
disturbing the public peace or of laisuig discontent and disaffection 
or exciting hutred and contempt of the Government (p) 

Seditious 902 Every person is gmlty of the common law misdemeanour of 

Ubel - seditious libel if, with seditious intention, he eithor speaks and 

publishes any words or publishes a libel (q) 

The freest public discussion, comment, cuticism, and censure, 
either at meetings or m the Press, in relation to all political 
or paity questions, all public acts of the servants of the Crown, all 
acts of the Government, and all proceedings of couils of justice 
are permissible, and no nanow constiuction is to bo put upon the 
expiessions used in such a discussion etc , but the cuticism and 
censure must be without malignity, and must not impute corrupt or 
malicious motives (» ) 

If the woids UBed, however defamatory, were not spoken with 
a seditious intention the defendant is not guilty, such an intention 


(ft) See p 601, port, and title Contempt of Coukt, Vol VII , p 279 
(/) 4 B1 Com 1 22 , 1 Hawk P 0 , o 6 , 2 Hawk P C , c 2j, s 4 , Crouther’t 
Cate (1599), Cro Eliz 651 , It v Price (1840), 11 Ad & El 727 , It v Saintbury 
(1791), 4 Term Rep 451, 457 , R v Ball, [1891] 1 Q B 747, 75.1 

(in) 2 Hawk P 0,o 26, e 4 (where a number of instances are given) 

(«) R v Wright (1768), 1 Burr 643 

(o) The offence is not triable at quarter sessions (Quarter Sessions Act, 1842 
(6 ft 6 Viet c 88), s 1) 

(pi Stephen's [Digest of Criminal Law, 6th ed , pp 70, 71 For instanoes of 
seditious conspiracies, see R v O'Connell (1844), 11 01 ft Fin 155 , R v Ettnt 
(1820), 1 State Tr (N i ) 171 , R v O’Connor (1843), 4 State Tr (h b ) 935, 
22 v Cooper (1843), 4 State Tr (N s ) 1249, S v Holberry (1840), 4 State Tr 
(W 6.) 1347 , see R V Burnt (1886), 16 Oox, 0 C at p 365 , R v Parnell 
(1881). 14 Cox, C 0 608 

(j) The hboi may be ur wilting, print, or may be contained in a drawing or 
engraving, or painted picture, or sculpture, or any permanent representation 
(22 v. SuRiian (18650, 11 Cox, C 0 44, at p 66) Libel in civil cases is 
restnoted to such permanent representations, but in criminal oases words 


spoken may amount to a seditious libel 

KS R v. Sul/tvan, supra, at p 49 Every man has a right to give every 
10 matter a candid, full and free discussion , something must be allowed 
r feeling in men’s minds and for some warmth of expression, but an intention 
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being of the essence ol the offence , but the ohatacter of the words 
may form irresistible evidence of the natuie of the intention (*). 

The punishment foi these offences is imprisonment without hard 
laboui for a penod not exceeding two years with 01 without a 
fine (t) 
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903 Seditious woids with regard to the adnmiistiation of justice Libel on the 
in a superior court, whether spoken in or out of court, are punish- adminietm- 
able by mdictment or mfoi mation, or summarily by attachment for J 10 ". 0 * 
contempt, by thecourt whose proceedings are defamed («), and the "* ,oe * 
last-mentioned course is that which is now usually adopted 

Such words spoken of an inferior court of locord are punishable 
summarily by that court, if thoy aie spoken in the face of the 
court ( a ) If spoken of the judge out of couit and relating to the 
execution of his office they are indictable, but not if they aie only 
abusive or defamatory of the judge personally (b) 


904 Words spoken m Pail lament by a member of I’aihaniont Privilege of 
cannot be the subject of indictment oi otliei pioceedmgs out of Pftrllam#nt * 
Pailiament (c) But if the member after winds publishes his speech. 


to incito th« people to talvo the powei into then own hands nml to pi evoke 
them to tumult and duoidcr is a seditious* intention (It v Coll tn$ ( 1 6 W), 9 C & p 
456, at p 161 , per LniUSDALt, J , und see It v Bardetl (1620), 1 State Tr 
(N s)l, 50) 

( 3 ) R v AVI/ugh , [1901] 2 I R 5G9, 567 If the word*, whothor written or 
spoken, h i\o a unc ct tendency to caubo unlawful meetings and disturbances and 
to lead to a violation of the laws, they uio sortitions, as tho defendant will be 
taken to hn\e intended tho natunl coiim quenr os of whit he 1ms dono (It v 
Loitii (1639), 9 A P 462, 466, /«? Lli 1 1 1 u ill,, J , li v Sullivan, supui, 
at p 58, see also li v Ilamt (1777), *20 State lr 6el, 762) Tho dot u merit 
containing an alleged seditious libel muBt bo consulouvl is a whole, it it is 
contained m a newspaper, the defendant is entitled to ) k « lend m tvidume 
other passages in the sunn newspaper tending to show his ntoution in publish- 
ing the specific puragi&ph complained oi [li v Lambirt (1810), 2 Camp 898) 
On the trial of Ilomo Tuoko tor high ticason passagr s fioia lus writings 
some years pie\ lously were allowed by .thins,, (J J , to bo read on the pi .sunn's 
behalf to show his political sentiments (It v llomt Took* (1794), 25 StitoTr 
1, 321, 341, 361), but in li v J ambert, supra, *Loid 1 ULLMioROVaii, CJ, 
apparently doubted whether that evidence had boon propel ly admitted 

(<) Soe Ciinunai Libel Act, 1819 (60 Goo > A 1 Geo 4, c 8), 8 4, stat 11 
Geo 4 & 1 Will 4, 0 24), s 1 The person imprisoned is to bo treated as a 
misdemeanant of the first division (Pnsou Act, 1877 (10 A 41 Yict c 21), h 40) 
On a conviction for a seditious libel, the court may make an older for hoi/ich 
of all copies of tho libel (Criminal Libel Act, 1819 (60 Geo *3 A l Geo 4, c 8), 
8 1) 

^u) See It v Almon (1765), Wilrn 243, 252 et $eq t Ctawford't Caee (1849), 
13 Q B 613, 628 , see It v (rruy, [1900] 2 Q 1$ 36 , MtLtod v St Aubyu, 
[1899] A, C 549, PC fore titlo Contempt of Go ijm, Vol VII , p 279 
(o) See Rainy y Surra Ltoru Justues (1853), 8 Moo POO 47, 54 As to 
oountv courts, see County Courts Act, 1888 (ol A 52 Viet c 43), s 162, and title 
County Counts, Vol VIII , p 615 

(b) R v Wrighteon (1708), 11 Mod Rep 166 , R v Rtvel (1721), 1 Htra 
420, R y Pocock (1741) 2 Stra 1157 , Ex parte Marlborough (Dale) (IS14), 
6 Q B 055, R v Weltje (1809), 2 Camp. 142 , R y Lt/ioy (16:5), L R. 8 
Q.B 134, R y Brampton County Cwrt Judge , [1893] 2 U. B 199 See 
also title Contempt op Comr, Afol VII , p 281 

(c) Bill of Bights (1 Will & Mar, sebs 2, c 2), fx jwte Wawn (I860), 

L E 4Q B 573, iJillonv Balfour (1887), 20 L* B Ir 600 
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the absolute privilege is lost, and he may be indicted, if the 
publication was illegal ( d ) 

905 In an indictment for seditious words spoken, or foi a 
seditious libel, the words alleged to be seditious must be specified (e) 
It is not essential that the indictment should allege that the woids 
weie spoken or published “ seditiously,” if it alleges an intent which 
the law defines to be a seditious intent (/) 

906 If the manuscript of a seditious libel is proved to be in the 
handwriting of the defendant, and it is also proved that the same 
libel was in fact published, this is pnm& facie evidence foi the jury 
of a publication by the defendant, though no evidence is adduced 
that he directed the publication ( q ) 

To piove that the publication was with an unlawful intent 
or was not accidental, evidence of the publication of othet libels is 
admissible, provided they expressly iefei to tho subject mattei of 
the libel which is chaiged 111 the indictment (h) 

It is essential that so much of the words alleged be proved at 
the trial as will suppoit tho ch.ugn of sedition, but it is unmatciul 
that a portion is unpioved, if what is proved substantially constitutes 
sedition (1) 

If words spoken 01 published aie seditious, it is no defence that 
they aie true, and evidence to piove then tiuth is inadmissible (/.) 

907 No criminal prosocution can be commenced against any 
proprietor, pubhshei, editm, 01 any poison le&pou&ible for the 


(ft) It v A hint/don {Lord) (17‘>1) 1 , ft v ('ireici, (1813) 1 M Ac S 

27 4, approved in Danaowv Duncan ( 1S37) 7 E A 15 229, 2>*, and W aeon y 
WulUr (1868), Ij R 4 Q B 7 5, % The publication ot seditious mattei by a 
nowspapei in a bond fidi loport of procc odiums in a couit of justice or in 
I’arhament would not be ruminal (IPabon v U altir , supia), but the publication 
of isolated seditious mattei m a newspaper might be criminal 

(c) See the opinion of the judg»s m It v »V/< hcrcrelt (1710), 15 State Tr 1 
466 , and tho judgment in It v bpathng (17-22), l fctiu 197, Uradlaugh y It 
(1878). 3 Q HD 607, 619, C A 

(/) It v M' II uqh t [1901] 2 I K u69 

(g) It v Lovett (1839), 9 V A P 462 , see, fuitLei, os to whit amounts to a 
publication, title Libel and St wder It is uncertain whether the composition 
of a seditious wilting with tho m tent that it hould be published, but without 
any actual publication, is a punishable offence (see It v Bmdett (1820), 1 State 
Ti (n s) 1, 122,138) The Onmmal Libel Act, 1819 (60 Goo 3 & 1 Geo 4 
c 8), ss 1,4, appears to contemplate the composition ot i blasphemous or seditious 
libel as a distinct offence from the publication of such a document 
(//) if v Peart c (1791), Peike, 75, m which case Lord Kevyon, C J, even 
admitted such evidence to pio\e the fact of publication and that tlm defendant 
was tho author of a libel, but see Finiurt?/ v Tipjnsr (1S09), 2 Gamp 72 
Chubb v Westlry (1834) 6 0 A P 436, Plunkett v Cobbdt (1804), 5 Lsp 136, 
Peanon v I emattre (1843), 5 Man A G 700, 719, 720 
(i) It v / it"*# (18*18), 3 -Cox 0 C 291, 294 The whole of the speech or 
writing used not bo sot toith in the indictment and if any pint of it \aned or 
controlled the sense of the matter alleged to be seditious, the onus is upon the 
defendant to show it (Be Crowe (1848), 3 Cox, C C 123) 

(i k ) The Libel Act, 1843 (6 & 7 Viet c. %), s 6, and the Newspaper Libel and 
Registration Act, 1881 (41 & 45 Viot c 60), s 4, do not apply to seditious libels 
(R v Diijfy (1846), 9 Cox, 0 C 45, lx pafte O'Brien (1883), 15 Cox, C C 180 
(It.), &»v M'Hugh, [ 1 W 1 ] 2 L B 509}. 
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publication of a newspaper, foi any libel published therein without 
the order of a judge in chambers being fiist obtained , the person 
accused is entitled to notice of an application for such an oidei and 
to be heard thereon (/) 

908 In all prosecutions foi libel the juty aie competent to give 
their verdict upon the whole matter m issue and cannot be 
required 01 directed by the judge to find a defendant guilty oil 
pioof of the publication of the libel by tho defendant and of the 
lesult asenbed to the libel in the indictment (mi) 

909 A seditious intention is an intention — (1) to hi ing into hatred 
or contempt, or to excite disaffection against, the King in the Govei n- 
ment and Constitution of the United Kingdom, oi eithei House of 
Parliament, or tho administration of justico («), oi (2) to excite the 
King’s subjects to attempt, othenuso than by lawful moans, the 
alteiation of any matter m Church oi State by law established , or 
(8) to incite any poison to commit any cinno in disturbance of 
the peace, or (4) to raise discontent or disaffection amongst J J is 
Majesty’s subjects , oi (5) to piomoto foohngs of ill will and hostility 
between diffcicut classes of such subjects (<>) 

But an intention is not seditions if the object is to show that tho 
King has been misled oi mistaken m Ins measmes, or to point 
out enors or defects in the Gox eminent oi Constitution with a view 
to their lefoimation, oi to excite the subjects to attempt by lawful 
means the alteiation of any mattei in Cliuuli oi Slate by lacv 
established, or to point out, in oidei to thou lemoval, inaltcis winch 
are pioducing, or have a tendency to pi educe, fet lings of halted 
and ill will between classes of the Jxing’s subjects (ji) 

In this as m othei offences u poison is deemed to intend llio 
consequences which would natiuully follow fiom lus conduct at the 
time, and in tho cucmnstances, in which tho w< 'ds weie used 

910 By statute (7) a peisou is guilty of a m -.demeanour who 
maliciously and advisedly, bv wilting, punting, pleaching 01 othoi 
speaking, expiesses, publishes, utteis, dec laws or afhrnis (1) that 
there lies any obligation upon himself ei any otlni poison wlmt- 


(0 Taw of label Amondmcnt Ait, 1888 ' »1 A >2 Viet < 01}, v 8 \s to 
newspaper reports of proceedings at public m<< tings, «io title lame ami 
Slanufk 

CTO) label Act, 1792 (32 Geo 3, c 00), s 1 

(n) See It v Lavibert (1810), 2 Camp 198, 11 v Tuirhiu (1701), 14 St 11 to Ti 
1095, Ji ▼ ( obbett (1804), 29 State Ir 1,7/ v 11 ilUi (1770) 4 Huir 2VL 11 
valiancy (1823), 2 B AC 2o7 , // v AVllvyh, [1901] 2 I It 309 , and ia-iH 
cited, p 460, ante 

(o) Ji v At' Hugh, tupra, at p 578 

(p) The above statement of the law upon tho mibiert of sedition is tikm 
almost verbatim from Stephen’s Digest of C/iirninal Law, 0th od , pp 70 71, 
which is partly taken from the Criminal Libel Act, 1819 (60 Guo 3 & J (>•<> t 
c 8), s 1 The corresponding passage m the first edition of that woit, pp 55, 
5b, which is in substantially the same terms, was approved and adept* <1 by 
Cave J, m Ji v Burn* (18Sfi i, 16 Cox, C C 356, and by the i. n„ ■> Bench 
Division m Ireland in If v M’Huqh, tupra See also Ji v Sul It . (1868) 
11 Cox, C C 44 (Ir) Ab to the difference between high treason and sedition, 
see 1 East, P C 48 

(?) Stat (1661), 13 Car 2, Btat 1, c. 1, • 3. 
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soever from any oath, covenant or engagement to endeavour a 
change of government either in Church 01 State, or ( 2 ) that both 
Houses or either House of Parliament have or has a legislative 
power without the Kmg, the punishment for this offence is the 
penalty of pramumie No person may be prosecuted for this 
statutory offence without an order of the King under the sign 
manual or of the Fiivy Council, and the prosecution must be com- 
menced within si\ months next after the offence committed, and 
the indictment must be found within three months after the 
commencement of the prosecution (r) 

911 Every person is by statute («) guilty of a misdemeanour who 
maliciously and directly by pleaching, teaching, or advised speaking 
declntes that any peison has any right to the Crown otherwise than 
accoidmg to the statutes (t) by which the succession is regulated, or 
that tho Jungs or Queens of the lealm, with authority of Parliament, 
aie not ablo to make law's to limit and bind the Crown and its 
descent Tho punishment for the offence is the penalty of 
]>i ocmitnii c (u) An information for any such woids spoken must be 
laid on oath before a justice within thiee days, the piosecution 
must be commenced within three months, and two cicdible witnesses 
aie neiossaiy (i) 

None of the above offences is triable at quaitei sessions (y) 
Sl.r-Sici 2— limiting to Mutiny 

912 Every peison is by statute ( z ) guilty of a felony who 
maliciously and advisedly oiideiwouis ( 1 ) to seduce any person 
solving in JIih Majesty’s foices by sea 01 land fiom Ins duty and 
allegiance, 01 ( 2 ) incites such peison to commit any act of mutiny 
01 to mako or endeavoui to make a mutinous assembly, or to 
commit any tnutorous oi mutinous piactice These oilonees aie 
punishable by penal semlude for life or foi not less than three 
jeans, or imprisonment with oi without haid Inborn foi not more 
than two jeais (a) 


(r) Stat (1661) 13 Car 2, stat 1, c 1, s 4 

(a) Succession to tho Ciown Ait, 1707 (6 Ann c 41), s 2 
(t) Hamel \ , Bill of Rights (1688) (1 Will & Mu, sons 2, c 2), Act of Settle- 
ment (11 & 12 Will 3, c 2), and the Union with Scotland Act, 1706 (6 Ann 
c. 11) 

(n) Succession to Ihe Ciown Act, 1707 (6 Aim c 41), s 2 As to the 
penalt\ of jmmuntre , see lioto (a) on p 409 
(a) Succession to the Ciown Act, 1707 (6 Ann c 41), ss 2, 3 
Oy) Quarter Session* Act, IS 42 ( > A 6 Viet c 38), s 1 

(s) Incitement to Mutin\ Act 1797 (17 Geo 3, c 70), si 4 

(ft* Punishment of Offences Act, 18 *1 (7 Will. 4 A 1 Viet c 91 ), s 1 , Penal 

Servitude Act, 1857 (20 & 21 Viet c. 3), ss 2, 3 , Penal Servitude Act, 1891 
(54 A 55 Yict c 69), s 1 These offences are not triable at quaiter sessions 
Any person subject to mijitan law who (1) oauses, or conspires to cause, 
a xnutmj or sedition m His MajestOs regular or auxiliary forces, or 

(2) endeavours to seduce any person in such forces from his allowance or 
to persuade any person m such forces to join in any mutiny or sedition , or 

(3) joins m or does not use his ptmost endeavours to suppress such a mutiny or 
sedition or (4), if an m tended mutiny or sedition has come to his knowledge, 
fails w ltiout dolaj to mf* rm his commanding officer thereof, is, on conviction 
by court-martial, liable to suffer death or such less punishment as is mentioned 
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It mast be proved that the accused knew that the person whom 
he attempted to seduce was a person serving m the sea oi laud 
forces (6) A soldier or sailor is serving m such fmces, although 
he is at the time in the hospital, and not m the leceipt of pay, and 
not liable to be tried by couit maitial (c). 

Sub-Seot 3 — Unlawful Oaths 

913 E\ery person is guilty of a misdemeanour at common law, Administer 
punishable with fine and imprisonment without haul laboui, who 
administers an oath not being duly authonsod bylaw to do so, authority, 
whether the oath is innocent m itself or olltoL wise (rf) 

914 A peison is bv statute (/*) guilty of felony (1) who m Administer- 
any foim administers oi causes to be admininteied oi a sist* or is lSdit«Sm ,or 
present at and consenting to the adimnisteung or taking of any purpose* etc, 
oath or engagement puipoiting oi intended to bind the poisons 

taking it to engige m anv nmtmous or seditious piupose, or to 
disturb the peace, or to bo of any society foimod foL such pin pose, 
oi to obey the oidcis of any committee or body not lawfully 
constituted, or of any leadei not having authonty by law Iol Unit 
purpose, or not to inform or give evidence against any asMo^iate or 
othei peison, or not to leveal any unlawful combination or any 
illegal act done or to be done or any illegal oath oi engagement or 
its impoil, or (2) who takes any such oath without being compelled 
thereto 

The ,f unlawful combmai ion ” mentioned abovo is not confined to 
seditious oi mutinous societies, but extends to all bouetios of an 
illegal nature (/) 

The punishment foi this offonce is pennl servitude foi not 
moie than seven years, oi for not less tl> u thioo y»sm, ol 
imprisonment with oi without haul labour a i not niuio thau 
two yeais(<7) 
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in the Ann> Act (Annv Act, 1881 (41 A 43 Vut o 58), b 7) As to mufimt « 
by seamen of the Royal Navy, see Aval Discipline A< t, 1800 (2i) & 10 \ u t 
c 109), sa 10 — 19 A civilian who pel fill adits or ass^tH a eoldnr to (low rt 
or wlo knowingly conceals a deserter, oi eids in rcwuing lnm, w liable on 
summary conviction to imprisonment with or without haid labour for 
six months (Army Act, 1881 (44 & 45 Viet c 58), s 151) Beo also tillo 
Royal Forces 

(5) R v Fuller (1797), 2 Leach, 790, 798 
(c) R v Tierney (1804), Russ & Ry 74 
• (d) 3 Co Inst 165 , R v Radon (1813), 31 State Tr 1064, 1069 Tins offoura 
is not triable at quarter sessions (Quarter Sessions Act, 1842 (5 Ac 6 Viet c 38), 
s 1), See also p 497, post , as to the statutory offence of administering 
unnecessary oaths 

(e) Unlawful Oaths Act, 1797 (37 Geo 3, c 123), s 1 

if) R v Lovelass (1834), 6 0 & P o96, R y Dixon (1834), 0 C A P 
801 , 7 see also R v Marks (1802), 0 East, 167, R y Brodrthh (1816), 6 
0 A P 671, where the oath was to observe secrecy ae to a m^ht poaching 
expedition As to unlawful societies, see p 466, post 
(y) Unlawful Oaths Act, 1797 (37 Geo 3, c 123), s 1 , Penal S ervitude Act, 
1891 (64 & 65 Viet c 69), si As to the form of an indictment for the offence, 
see R ▼ Moors (1801), 0 East, 419, n , 0 0 R A person who is tned and 
acquitted or convicted for an offence against this Act cannot be indicted 
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915 A person is by statute (h) guilty of felony who adminis- 
ters etc or takes without being compelled, any oath or engagement 
purporting or intending to bind the person who takes it to commit 
any treason or muider or any felony which m 1812 was punishable 
by law with death 

The punishment for this oiTence is penal servitude for life or for 
not less than three years, or imprisonment with or without haid 
labour for not moie than two years (t) This offence is not triable 
at quarter sessions (A) 

If the oath is taken under compulsion, the person taking it will 
not be excused, unless within fourteen days he gives information on 
oath to a justice of the peace or to a Secietaiy of State or Privy 
Councillor, or, if the peison who took the oath is in His Majesty's 
forces, to Ins commanding officer (l) 

Sub-Sfci 4 —’Unlawful So'ietica. 

918 Tlieie aie ceitain societies which aie by statute (to) de- 
claiod to be unlawful combinations oi confederacies They are — 
(1) societies whose members are requited to take any oath or 
engagement piolnbited by the Unlawful Oaths Act, 1797 (w), or the 
Unlawful Oaths Act, 1812 (o), (2) societies the mem beis wdiereof 
are lequnod to take any oath, test, or declai ation not authorised by 
law, or which have committees or ofhceis not know r n to the society 
at laigo, oi the names of whose inembeis are kept seciet from each 
other, or which ate composed of different blanches acting distinctly 
fiom each othot ot having sepaiato officers, oi which appoint 
delegates to confor with any other society or club oi to induce 
pei sons to join thorn (p) 

Anv peison who becomes oi acts as a member of any such society 


again tor the name ofTonoo as high tienqon or misprision of treason, but a person 
guilt v of an offence ngunst tho Act, it not tried for that offence, may bo tried 
for high treason or mispiision ot tie ison {xhvl f s 7) 

(h) Unlawful Oiths Act, IS 12 (o2 Goo 3, c 101), fl 1 , Punishment of 
Offeuci s Act, 1837 (7 Will 4 & 1 Viet t 91), s 1 
(t) I bid , Poual Servitude Act, 1891 (51 & oo Yict c 69), b 1 
(A) Quaitei Sessions Act, 1812 (5 & 6 Yict c 38), s 1 
(/) Unlawful Oaths Act, 1812 (52 Geo 3, c 104), b 2 

( in ) Unlawful Societios Act, 1799 (09 Geo 3, c 79), s 2, Seditious Meetings 
Act, 1817 (o7 Goo 3, c 19), s 25 Thero are exceptions in favour of Fioe 
masons’ lodges (Unlawful Societies Act, 1799 (39 Geo 3, c 79), ss 5—7, 
Seditious Meetings Act, 1617 (37 Geo 3, c 19), s 26), if certain formalities are 
complied with, the Society of Quakers, and societies formed for purposes of a 
religious or charitable natuie only m which no other business is discussed (s 2) 
Seditious Meetings Act, 1817 (57 Geo 5, c 19), s 27) By the Friendly Societies 
Act, 1896 (59 & 60 Yict c 25), s 52, registeied friendly societies are not to be 
affected by the above statutes, if no other business is discussed at their meetings 
than that which relates to the objects of the society, and if, when required % 
two justice*, they give full-information of the nature, objects, proceedings and 
practices of the society In s 1 of the Unlawful Societies Act, 1799 (39 Geo 3, 
o 79), certain societies are expressly named as unlawful, but these have now 
ceased to exist 
(«) 37 Geo 3, c 123 
l o j 52 Geo 5, c 104 

(p) Unlawful Societies Act, 1799 (39 Geo 3, c. 79), 2; Seditious Meetings 

Act^ 1817 (57 Geo, 3, o 19), s. 25 
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or directly or indirectly maintains conespondence or intercom se 
with it or any division etc of it, or aids, abets, ot supports such a 
society, or any of its members or ofiiceis as such, is guilty 
of a misdemeanour (< q ) Proceedings can only bo taken m the 
name of one of the law officers of the Ciown (r) 

The punishment for this offence upon conviction or indictment 
is penal servitude for not moie than seven nor less than three 
years, or imprisonment with 01 without haid laboiu foi not more 
than two yeais (*) A peison who knowingly permits any meeting 
of any society which is an unlawful combination 01 confederacy, oi 
of any division etc of such society, to be held m any house otc 
belonging to him or m his possession or occupation commits an 
offence for which be is liable to forfeit £5 % if he commits muh 
offence a second time, he is to be doeuied gmll> of an unlawful 
combination and conspiiacy in breach of tho Seditious Meetings 
Act (0 

Sub-Slot 5 — Unlawful Drilling 

917 All meetings and assemblies of peisons foi the puiposo of 
training or dulling thcmsehes oi of being tiamed oi drilled to tho 
use of aims oi practising miliLuiy evolutions without lawful 
authority from the King or the loid lieutenant or two justices of 
the county are piohibited by law ( u ) 

A person who attends such a meeting for the piu pose of dull- 
ing otheis commits a misdemeanoui and is liable to penal seivitude 
for not moie than seven nor less than thioe yeais, oi to lmpuson 
ment with or without haul labour for not moie than two years, 
a peison who attends such a meeting foi the puiposo of being 
drilled is liable to be lined and to be mipnsonod for not more than 
two years (x) 

The piosecution must be commenced within > * months afUi the 
commission of the offence (j/) 

Any justice, oi constable, or peace officer, oi any poison acting 
m the aid of such justice etc , may dispei so any such meeting and 
ai lest any persons pieseut at oi aiding any such mooting (, ) 

Dulling is not illegal, if it is merely to 'enable poisons to maicli 
in a piocession with i\i*c and regularity (a) 

(q) Unlawful Socioties Act, 1799 (39 Geo 5, c 79), b 2 

(r) Seditious Mc< tings Act, 1810 (9 A 10 Viet c Si), f* 1 

(a) Unlawful Societies Act, 1799 (59 Goo 3, c 79;, a 8 , Seditious Mu twigs 
Act, 1817 (57 Geo 3, c 19„ s 25, Penal Servitude Act, 1891 ( A A 55 Vwt 
c 69), s 1 The accused may be proceeded against suinm u ilv , in w lur h ( aw t ho 
punishment is three months’ imprisonment or a lino of £20 (t bid ) Tin so 
offences are not triable at quarter sessions (UuiiUr Sessions Act, IS 12 
(5 & 6 Viet c 38), s I) 

(t) Seditious Meetings Act, 1817 (57 Geo 3, c 19), s 2S This offence ih not 
triable at quarter sessions (Quarter Sessions Act, 1812 (5 A 6 Viet c 

a 1 

(«) Unlawful Drilling Act, 1819 (60 Geo 3 & 1 Geo 4, c 1), b 1 

(*) Ibid, s 1, Penal Servitude Act, 1891 (54 A 65Yut c b't,, p 1 this 
offence is not tnable at quarter 6eB8ions (Quaiter Sessions Act, IS 12 ^7 A 6 Viet, 
c 38), a. 1) 

(y) Unlawful Drilling Act, 1819 (60 Geo. 3 A 1 Geo 4, c 1), » 7 

(z) Ibid , s 2 

(«) B. T. Hunt (1820), 1 State Tr (jr. f ) 171, 448 As to tie form of 
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Eveiy person who makes or sells arms knowing that they are to 
be used for an unlawful puipose is guilty of a misdemeanour which 
is punishable by hue 01 impiisonment ( 6 ) 

Sub-Seot 6 — Going Armed 

918 Everyone is by statute (c) guilty of a misdemeanour who 
comes before the King’s justices or other his ministers during then 
oikeo with foice and arms, or brings force “in affray of the peace,” 
or goes aimed by night or day m any fair, maiket, or m the presence 
of the King’s justices oi othei ministers, oi elsewhere, m such a 
manner as to tonify the King’s subjects (d) 

The punishment is forfeituie of the aims earned and imprison 
ment at the King's pleasure (i) 

A man who has been thieatened is not justified in going 
mined m public under such circumstances as to tcinfv others But 
it is no offence foi poisons to wear common weapons upon occasions 
iu which it is the common practice to weai them, wlieie tluue can 
be no suspicion of an intention to commit any act of violence oi 
disturbance of the peace ( / ) 

Sub-Sect 7 —lit each vf the react 

919 If two or more poisons fight in a public place to the terror of 
the -King’s subjects, tins constitutes an affray and is a misdemeanour 
at common law, punishable with fine and imprisonment without 
hard laboui f q) Fighting in a pnvate place, or at some distance 
fiom the highway m a place wheie no otheis are present than 
those who aie aiding and abetting, does not amount to an afiiay (i h ), 
but an assembly foi such a puipose is unlawful, and the paities 
concerned may be convicted of assault, oi of taking part m an 
unlawful assembly 

A duel fought in a public place is an affray, and, whether it be 
fought in public or m private, it is a misdemeanour at common 
Lv\v, even though no uijiuics aie inflicted (7) 

111 dirt m out m cisoa undor tins statute, see Gogittti/ v It (1819), 3 Cox, 0 0 

306 (Ii ) 

(6) It v Knou lee (1820), 1 State Ti (n 8 ) 498, R v Noma (1820), ibtd 
622, 526 

(<) Stat (1328) 2 Edw 3, c 3 Tlie statuto comain9 exceptions m favour of the 
King’s servants and ofhteis, and of those who aie summoned upon a ory for 
aims to keep the peace The oihnco of going aimed to tonify the King's 
subject* is also a common law inisdoineauoui 

(ei) Knight's (Sir John) Cmr \ 1686), 3 Mod Rep 117, R v Dt whurtt (1820), 
1 State Tr (w s ^ 529 Tho statute hub m modem tnno& been applied to a case of 
di*< huging firearms in a public btieet (R v Meade (1901), 19 T L B 54#, 
Wk,l* J ) 

Stat (132$) 2 Edu 3, c 3 Tho offence is, it seems, triable at quarter 
session® 

(/) 3 Oo Tn*t 160 ct sea , 1 Hawk P C, c 28, as 8, 9, Bill of Bights 
(10&8J j(l Will & Mar , sops’ 2, c 2) 

{g) Termes de la Lev, tit Affray, 1 Hawk. P C , c 28, s 1 The word is 
fiom Fr« “ epaytr” to put m fear The mdiotment must allege that 
the fighting was m a public street or place ( R v O'^etli (1871), GIB. 
OL1) 

(h) R r H*mt (1845), 1 Cox, C C 177 

(0 3 Cfc Inst 1<>7 , 1 llvwk P C , c 2S, e 21 , Post 297 See also, as to 
duelling, p. 678, }m6 
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Quarrelsome and threatening words will not m themselves amount 
to an affray (k). 

920 It is a common law misdemeanour veibnllv or in writing 
either to challenge a peison to fight or to endeavour to piovoke a 
person to give such a challenge (l) No amount of pi evocation will 
evcuso the offendei (»i) If a challenge, oi a let to inciting to a 
challenge, be written and sent, it is immatei lal I hat it was not 
received by the person to whom it was addiesBed (n) 
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921 The above offences are triable at qmutor sessions (n), and runishmeot. 
are punishable with fine and imprisonment without hard labour (/»). 


SuB-Sm 8 — Unlawful Asicmbhrs 

922 An unlawful assembly (</) is an assembly of tlnce oi iiimo UnUwftd 
peisons with intent cither to commit a dime by open foico or 1o Msonibl J r * 
carry out any common pm pose, lawful oi unlaw iul, m such a 
mannei as to give film and couingoous prisons (;) m the noigh- 
bourliood of such assembly i disenable giounds to appieheml a 
bleach of the peace in consequence of it(s) To tike part in nn 
unlawful assembly is a eommon law misdemeanoui, punishable 

with fine and unpiisonmeiit without hard lalioui (t) 

923 An assembly which was originally lawful may becomo unlaw- Wlmt constl- 
ful, if a proi osal is made at such meeting to do an act of violence to *' U4 * 

the distui banco of the public peace and such pioposal is acted 
upon(u) If poisons are assembled for an innocent {impose and 
with no intention of cauynig it out unlawfully, a,, eq, foi tlio 
purposo of a peaceable sheet jnocessiou, thou meeting is not 
tendered unlawful by the fact that they may have good reason 
to believe that then proceedings will be oppo>'d and a breach of 
the peace bo committed by those opposing tin. (/) But prisons 
so assembled aie guilty of a misdemeanoui, if tli .yhave detei mined 
to carry out then puiposo by themselves using loi eo (w) 


(/.) 1 Hawk P C , c 28, s 2 

h) 1 Hawk P C , c 28, H 3 , Stephen, Digest Criminal Law, 6th od , St , R. 
v P. ilipjn (1805), 6 East, 464 
(m) ft v Jtirr (1803), 3 East, 081 
In) It v Williams (1810), 1 Camp 006 

(o) Quarter Sessions Act, 1842 (5 & 0 Viet c .58), s 1. 

(p) See p 410, anti 

(a) The above definition is taken from Stephen, Jligt st Criminal Law, 6th ed , 
■65 , see also 1 Hawk P C , c 28, ss 9, 10 
(r) R v Vincent (1839), 0 C & P 91 

ts) R v Hunt (1820), 111 & Aid 666, fhiljuril v fhrUy (1S22), 1 Mato Tr. 
(KB) 1071, 1217, n, 1227, it v Uraham and Ruins (18881, 10 (ox, O' C. 
420 

(f) This offence is triable at quarter sessions (Quarter Sessions Atl, 1842 
(o A 6 Viet c 38), s 1) The power to give hard labour in case of a tonvn fion 
for a not does not, it seems, extend to a conviction for an unlawful a*- nubly 
(Hard Labour Act, 1822 (3 Geo 4, c 114)) 

S I Hawk P C , C 28, s 8 ,11 v Graham and Bums, supra, ui j> 431 
Beattu v Qillbanks (1882), 911.11 1) 308, £ ▼ Clarkson (1892), 17 Cox, 
C C 483, 0 C E 

(w) R. v Graham and Burns, supra, at p. 433. 
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A man may gather together his friends and servants to defend 
his own house against persons threatening to entei it unlaw- 
fully (x), but it is unlawful for him to assemble his friends for the 
defence of his person against those who threaten to beat him out- 
side his house, as when he is on his way to market, for it is then 
his duty to appeal to the protection of the law (a) 

924. Piize-fighting is illegal, and a meeting for the purpose of 
holding a prize light is an unlawful assembly, and all persons 
present for the purpose of encouraging the principals to fight may 
be convicted of the offence of taking part m an unlawful 
assembly or of an assault ( b ) 

925 All poisons who convene or who take pait in the proceedings 
of an unlawful assembly aie guilty of the oiTonce of taking p*ut 
in an unlawlul assembly Persons piesent by accident or from 
curiosity alone without taking any pait in the proceedings ate not 
guilty of that oflence(c), even though such persons possess the 
powei of stopping the assembly and fail to exeicise such power (il) 

926 Mootings are unlawful which consist of more than fifty 
pei sons assembled in any stieet, squaie, or open place within one 
mile fiom Westiniuhtci Hall for the put pose or on the pietext of 
consulting or preparing any petition, complaint, remonstianco, 
de< Iaialion, 01 othei addiess to the King or to both Houses or either 
IIoum of Pai 1 lament foi alteration of matteis m Church or State oi 
which aie convened foi any day on which either House of Parliament 
shall meet and sit, or shall be summoned, adjourned, or prorogued 
to meet or sit, or foi any dav on which the High Court of Ju&tico 
meets at the Royal Couits of Justice (e) 

Meotmgs for the election of memheis of Parliament, and of 
poisons attending upon the business of Parliament or at the High 
Couit, are not unlawful ( j ) 

927 Anyone is by statute (g) guilty of a misdemeanour who 
lepaus to the King, 01 to both or eitliet of tho Houses of Parlia- 
ment, upon pietenco of presenting or delivering any petition etc , 


(j) 1 Hawk P C , r 28, 8 10 , but apparently he must not do so for the 
piuposo ot defending his close (JJ v Bangor (Bishop) (179b), 1 Bussell on Crimes, 
6th ed 570) 

(a) 1 Hale, P 0 547 , Y B 2i Hen 7, 39\, 1 Ilawk PC,c 28, s 10, 
ft v S<j/rv(1707), 11 Mod Bep 115, 116 This principle does not apply to cases 
of sudd* n emei genev in which the b\ htandoi s are entitled to intervene to prevent 
an assault (l Hawk P 0 , c 28, ss. 11, 12) 

(b) ft v JhUtvqham (1825), 2 C & P 234 , see the observations of Cave, J* # 
on tnis case m ft \ Coney (1882), 8 Q B D 534, 542 As to prize fighting, 
see also p 582, post 

(cl ft v ftantin (1848), 6 State Tr (x 8 ) 71 1 , 789 

(a) ft v Atkinson (1869), .11 Cox, C C 330, p* rKELLT, C B But their mere 
piosenoe will in the absence of explanation probably afford some evidence of 
participation (ft v Coney , supra) 

(el Seditious Meetings Act, 1817 (57 Geo 3, c 19), s 23 
l/ 1 ) Ibid As to distmbanue of public meetings, see Public Meeting Act, 
1908 (8 Edw 7, c 66) 

(< /) 13 Car 2, etat 1, c 5, s. 1 See ft V Gordon (Lord George) (1781), 2 Doug. 
(K 1 1 ) 591. 592. 
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accompanied with an excessive number of pei&ons, or at one time Prot j. 
with more than ten persons new« flT > 

The offendeis must be prosecuted within siv months of the against 
offences being committed The evidence of two ci edible witnesses Public 
is required ( h ) Tran- 


The penalty for this ofience is £100 and thiee months’ 
imprisonment (>) 

It is not, liowevei, unlawful for peisons not exceeding ten m 
numbci to piesent any public or pnvate complaint to any member 
of Parliament, oi to the King, for any remedy to be had theieon , 
nor is it unlawful foi membeis of Pailiament to piesent any 
addiess to the King duung the sitting of Pailiament (K) 

Suu-Sect 9 —Rout and Riot 

928 A lout is a disturbance of the pence by peisons assembling Root, 
together with an intention to do anything winch, if it be executed, 

w'lll make them noteis, and who actually make a motion towaidH 
the execution of it (/) A lout in itself constitutes a common law 
misdemeanour which is punishable by fine and imprisonment, but 
where the intention is in any degiee effected, it is usually prosecuted 
as a not 

929 A not is a tumultuous disturbance of the peace by three 01 Riot, 
more persons (vi), who assemble together, without lawful authority, 
with an intent mutually to assist one anothei against any who 
shall opposo them m the execution of some entoipn&e of a private 
nature (/i), and who afterwaids actually begin or oxocufce the same in 

a violent and turbulent manner to the teiror of the people (<>) It is 
immateiial whether the enteipnse intended was of itself lawful or 
unlawful (p), and it is sullicient if only one poison was putin fear (7) 

If peisons meet on a lawful occasion but «i Idenly quarrel and 
fight, this is not a not, hut is an aftray, ol which only those 
aie guilty who actually engage 111 it If the [nisons so present 
foim themselves into parties upon the dispute aiiHing, with promises 
of mutual assistance, aud then make an affray, they are guilty of a 
not 

(A) 13 Cai 2, stat 1, c 5 s 1 Bt viituo of this statute thu oflen,o is tiiable 
at quarter sessions, but see Quarter Sessions A<t, 161^ (5 A 6 Viet c 38), 

8 1 

( l ) Ibid 

(K) Ibid 

(0 1 Hawk P C , c 28, s 8 , Stephen, Digest Criminal Law, 6th od , r >6. 

Jl s to the duties and powers of justices and others in suppressing unlawful 
assemblies and riots, see p 472, post A rout is triable at quarter sessions 

(m) R v Scott (1761), * Burr 1262 

(n) If the enterprise is of a public nature, the offence amounts to tieason 
(p 453, ante l 

( 0 ) U v Hii'ifue (1830), 4 C A P 371 , held v MeiivpvUtan Paine Jt 

[1907] 2 K B 853 

(p) 1 Hawk P C , c 2b, m 1,7, Stephen, Digest Criminal Law, >*>, It v 
Graham and Bums (1888), 16 Cox, C C 420, 427 

(?) R v Phillips (1842), 2 Mood O C 252, It would seem that whue in the 
course of the tumultuous assembly an act of violence is done, it is not necessary 
to allege in the indictment that the pioceeding was tn teriorem pojmU (R T Soleu 
(1707), 11 Mod Rep 115, per Holt, C J , at p 117), 
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If persons are gathered on an innocent occasion, and a sudden 
proposal is made that they should go in a body to do any act of 
violence, eg, to pull down a house, and such motion is agreed 
to and executed, this constitutes a riot(r) Where the meeting 
is for the purpose of enforcing a claim of right, as , eg , by pulling 
down an alleged unlawful inclosure, this does not amount to a 
not, provided no excessive number of persons are present and 
theie is no use of threatening words or gestures 01 of more violence 
than is necessary for the purpose (*) 

All persons who take part m a not are guilty of a misdemeanour 
at common law, which is punishable by line and impiibonment 
with or without hard labour ( t ). 

930. If any persons to the number of twelve or moie are 
unlawfully, riotously, and tumultuously assembled together to the 
disturbance of the public peace, it is the duty of the justices of 
the peace, or the sheriff or nnder-sherift of tho county, or the 
mayor, bailiff, or other head officer, or justices of the peace of any 
city or town corpoiate wheie Buch assembly is gatheied, to go to 
the place where the rioters are assembled and make a proclamation 
m a presented form ordering them to dmpeise (y) If persons to 
the number of twelve or more unlawfully, notously, and tumul- 
tuously lemain or continue together for one hour after Buch 
proclamation is made (a), they are gmltv of felony ( b ) An indict- 
ment based on the Riot Act need not allege that the assembly was 
to the public terroi ( c ) 

The punishment toi this offence is penal servitude for life or for 
not less than three yeais, or impiibonment with or without hard 
labour foi not more than two years (d) 


(?) 1 Hawk P C,c 28, s 3 , Stephen, Digest Cnminal Law, 6th eil , 36, 
A non (1703), 6 Mod Rop 43 

(«) K \ Sdey (1707), 11 Mod Rep 115, Cliffoidy Brandon (1810), 2 Camp 
358, 369, 370 

(?) Hard Labour Act, 1822 (3 Geo 4, c 114) The offence is triable at 
quarter sessions (Quaiter Sessions Act, 1842 (5 & b Viet c 38), s 1) 

(v) Riot Act, 1714 (1 Geo 1, stat 2, c 5) The following is the foim pre- 
sented by s 2 of that Act — 41 Our sovereign lord the Xing chargeth and 
commandeth all persons, being assembled, immediately to disperse themselves, 
and peaceably to depait to their habitations or to their lawful business upon 
the pains contamed m the Act made m the fiist year of King George for 
preventmg tumults anduotous assemblies God save the King” The same 
section provides that the pioclamation is to be made amongst the noters, or as 
near to them as the justice can safely come, with a loud voice, and after he 
has commanded silence while the proclamation is made The words of the* 
statutory proclamation must he read vei batim (B v Child (1830), 4 C & P 
442, where a prosecution for felony based on the Riot Act failed, because the 
words “ God save the King ” were omitted from the proclamation) 

(a) If the proclamation ls.mode more than once, the hour will be computed 
from the tune of tho fir&t reading (B v Wuolcock (1833), 5 C A P 516) The 
fact that the accused has absented himself for a minute or two is no defence, if 
he substantially continued making part of the assembly for the hour (B y. 
James (1831), 1 Russell on Crunks, 573 — 4) 

(i b ) Riot Act, 1714 (1 Geo 1, stat 2, c 5), s 1. 

(c) R m James (1831) 5 0 & P 153 

(a) Punishment of Offences Act, 1837 (7 Will 4 & 1 Viet c 91) f s. 2 ; 
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931 A person who wilfully and knowingly opposes, obstructs, 
hinders, or hurts any person beginning 01 going to make such 
pioelamation whereby such proclamation ib not made, is, with 
the persons who remain for one hour after knowledge of such 
obstruction, guilty of felony and punishablo in the same say («) 

932 Proceedings for oflences under this statute muBt be com- 
menced withm twelve months after the commission of the 
offence (f) 

A not is none the less a not because the statutory proclamation 
has not been made If the pioelamation is not made, the common 
law offence remains (9) 

933 All pei sons are by statute (h) guilty of felony who, being 
riotously and tumultuously assembled together to the disturbance 
of the public peace, unlawfully and with foice demolish or begin 
to demolish, pull down and destroy any church or othor place of 
divine worship or any house or other building, 01 any machineiy 
employed in any manufacluio 01 m mining 

934 Seamen, kodmen, castei s, ship cai pentei s, or other peisonB 
aie by statute (1) guilty of a misdemeanour who, bomg riotously 
assembled togethei to the nnmbei of thiee or more, unlawfully and 
with foice prevent or obstruct the loading, unloading, sailing or 
navigating of any ship 01 othei vessel , 01 unlawfully board a ship 
to pievent 01 obstruct the loading, unloading, sailing 01 navigating 
theieof 

The punishment foi this oilence upon conviction is imprisonment 
with or without haid labour foi not more than twelve months (a) 

The pioseculion must bo commenced witlnn twelve months alter 
the commission of the oflence (b) 

935 Any private pci son may lawfully app< se riots and may 
make use of weapons for that pin pose Officers of justice arc 
entitled to call upon puvale peisons to assist them in snppiossing 
a not, and it such peisons refuse, they aio liable on indictment to 
fine and imprisonment (' ) 


Penal Seivitudo Act, 1807 (20 A 21 V let c i), s. 2 , I’enul Sxvitudo A< t, 1891 
(54 A 55 ViLt c 69), f 1 This offence is not tiuhlo at qtiurtei bCH«ioim 
(Quarter Sessions Act, 1842 OAOtict c 38;, s 1) 

(e) Biot Act, 1714 (1 Geo 1, at it 2, c 6), a 0 
(/) 1 bid , a 8 

(g) n v Surrey (1833), 6 0 & P 81 
* (A) Malicious Damage Act, 1861 (24 & 23 Viet c 97), a 11 

(*) Shipping Offences Act, 1793 (31 (.too 3, t 07), aa 1 — 8 A r«n who 
offends the aeoond time if guilty of a tclonj , and ih liable to pcnul w-rvi'nd' f«»r 
not more tlian fourteen nor less than three v tara, or uujn monmi nt with oi ait n»ut 
hard labour for not more th < n two years (ibid , a 3 , Penal Sen itudo V t I 891 

8 4 & 55 Viet c 89) s 1) The offence is triable at quarter sessions (Mupping 
fiances Act, 1793 (33 Geo 3 c 67). ss 1, 3) 

(a) Shipping Offences Act, 1793 (33 Geo 3, c 67), s 1 
(b) Ibtd , s 8 

(c) 1 Hawk P 0 , c 28, 3 11 , R T Finney (1832), iC.41”. -1, - ( >1 263; 
R v Brown (1841), Car A M 314 , R v Sherlock (1866), D 1* 1 * 0 It, JO, 
The indictment may be prefened at quarter sessions 
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Power is given by statute (d) to justices of the peace and the 
shenff or under-sheriff to arrest rioters, with the poete comtatus 
if noed be, and to lecord what they shall find to have been done m 
their presence against the law, and by such record the offenders 
may be convicted m the same manner and form as under the 
Statute of Forcible Entries (e) It is the duty of sheriffs, under- 
sheriffs, justices of the peace, and constables to do all that m them 
lies to suppress riots, and if they negligently fail to take proper steps 
for that purpose, they aie punishable by fine or imprisonment (/) 

A peace officer is lequued to act as a man of ordinary prudence, 
firmness, and activity would act A reasonable fear may excuse 
him, if it is a fear arising from such danger as would affect a film 
man He is entitled to call the military, as alt>o any other citizens, 
to his assistance, but he is not bound to go with them ( g ) 

A justice of the peace is only justified m dispersing a meeting 
which is m fact unlawful , it is not sufficient that he had reason- 
able grounds for believing, and did in fact believe, it to be unlawful, 
unless he also had reasonable grounds to believe that the peace 
would be broken if the meeting were not dispel sed (/<) 

SUB SFor 10 — Forcible Entry and Detainer 

Forcible 936 Any peison is guilty of a misdemeanour both at common 

* nt| y law (t) and by statute (j ) who enters forcibly upon any lands oi 

tenements without due warrant of law (A,) 

In order to constitute the offence it is not necessary that there 
should be actual violence to the person of anyone It is sufficient, 
if there is any kind of violence in the manner of entry, as by 
bioakmg open the doors of a house, whether any person be therein 
or not, or by threats to those in possession giving them just cause 
to fear that bodily hurt will be done to them, if they do not give up 
possession, or by going to the piemises aimed or with such an 

(d) (1411) 13 Hen 4 c 7 s 1 Tho statute also contains provisions for the 
conviction after duo pi oc lam at ion, of rioteis in their absence, see also stat 
(1393) 17 Ric 2, c 8 
(<») See infra 

( t ) (1414) 2 lion 5, sfcat 1, c 8 , 7? v Kennctt (1781), 5C & P 28 2 n , 11 v 
Finney (1832), 5 C A P 234 , If v Neak (1839), 9 0 & P Ml , see nl*o R \ 
Graham and Ifurns (1S88), lb Cox, C C 420, 4 50 Tho offence is triable at 
quarter sessions 
(g) Ibid 

(A) O' Kelly v Harvey (188 5), 1 3 Cox, C C 433, C A compare Jhatty v 
Gil/banU (1882), 9 Q 13 J) 308 

(t) R v Blake (1765), 3 Burr 17 51 R v Wilson (1799), 8 Term Rep 337 , 
see, however, 1 Hawk P C , c 28 s 2 
(j) Stat (1381) 5 Ric 2 stat 1, c 7, which foibids that any man should 
moke any entry into any lands oi tenements except m case where entry is give n 
by the law , and in such case not with strong hand nor with multitude of 
people, but only m peacoable and easy manner , see also stats 15 Ric 2, c 2 
(1391), 4 Hen 4, c 8 (14051), and 8 Hen 6, c 9 (1429) A sheriff or othor 
officer who is acting in execution of a -judgmont of a court of law ordering 
delivery of possession of property is entitled to use force, if he is lesisted m the 
exeoution or the judgment (see Sheriffs Act, 1887 (30 A 31 Viet c 55), s 8 (2) ) 
Resistance to the sheriff in such circumstances is a statutory misdemeanour, 
punishable with hue and imprisonment (ibid ) 

(A) 1 Hawk P 0 , c. 28 It is doubtful whether an infant can be guilty of 
this offence (see note (g) on p 240, ante) 
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unusual number of persons as plainly to show that force will be 
lesorted to ( 1 ) A mere trespass will not support an indictment 
for forcible entry There must be proof of eitliei Buch force, or 
such show of foice, as is calculated to pievent any lesibtnnce (to). 

937 Entiy obtained tlnough an unclobed window or by opening a 
door with a key, or by means of thieats to despoil a man’s goods (n), 

01 by enticing the ownei out of possession oi excluding him when 
he is out(o), is not a foiciblo entry 

A person is not guilty of foicible entry who, although pietending 
title to land, merely passes o\er it, with or without attendants 
armed or unarmed, on his way to church, oi to market, oi for such 
like puipose, providing he does no act which eithei expressly 
or impliedly amounts to a claim to the lands (p) If a man enters 
peaceably into a house, but turns the occupant out of pobsession 
by foice, this mav bo a foicible entiy (7) If a man enters with foice 
to distiain foi rent in an ear, this is aloicible entry, foi although he 
does not claim the land itself, he claims a right out of it(;) 

A lessee who with force lesists a distress for rent, or who 
forestalls (■>) 01 lescues the disti ess, is guilty of a forcible detainer (t) 
The offence of forcible entiy may bo committed with lcgaid to 
ecclesiastical possessions, as (lunches, vicaiages, or tithes (11) 

Theie can be no forcible entiy upon an easement, such a9 a right 
of way (a) 

938 A foicible entiy may be committed by one or by many If 
sevoial pei sons come togcthei to make an unlawful entry on 
piemises, and a'l of them except one entei 111 a peaceable manner, 
and that one only uses force, it is a fore lble entiy in them all, as 
they went 111 company to do un unlawful act (b) 

939 It is no defence to a poison who lias bueibly entered on 
land m the possession of another that he was em Med to possession 
or had a legal light of entiy (< ) But a meie trespasser cannot by 

(J) 1 Hauk I* C,c 28 f>s 26 27 , Stephen, Digost Cnminal Law, Oth od , 
61 , Mihiv v Mar lean (1828), 2 C A P 17 

(m) R v Rlakf (1765), i Burr 17 31, R v lUlshn { 1799), 8 Teirn Bop M, 
R v Smyth (1832), 6 0 & P 201 

(n) 1 Hawk P C , c 28, ss 20 28 

(o) Com Dig tit Forceable 1 ntr\ A, 3 

(p) Ibid , 1 Hawk P C , c 28, s« 20, 21 

(7) Bac Abr tit Forcible Entry ami Detainer, B , Edwirhv Flawlces (1881), 
18 Oh D 190, 210 But see Cole on Ejectment, pp 080, 600 
(r) Bac Abr , supra 

m /e, Btops the landlord’s way with force and arms , see Co Litt 101 b 
*{t) Com Dig tit Forceable Lntr\ , B (1), p 343 Mciely shutting the door 
would not he a foicible resistance (ilvl Foiceable Entry, 343) 

(«i) Ibid , C, 1 Hawk P O , c 28, s M 
(a) R v Holmes (1670), 1 Mod Bep 73 
(ft) Bac Abr tit Forcible Entry and Detainer, B 

(c) Newton v Harland f 1840), 1 Man A Cr 044, Edwtck v Hawkes (1881), 18 
Ch D 199, Taunton y Costar (1797), 7 Teiin Ilop 431,482 R y 

2 Cox, C C 102 , R v Studd (I860;, 14 L T 033, C C II , L<rv * v 7 tlf^d 
(1870), 1 App Oas 414 A licence contained 111 a lease authonsm^ thf h hs or to 
eject the lessee forcibly for breach of covenant or at tho end oi fh form is 
void as being a licence to commit an act forbidden by the Statute of Forcible 
Entry (Etlwick v Uriel's, supra) 
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the veiy act of trespass immediately, and without acquiescence by 
the lightful possessor, give himself possession in any legal sense as 
against the person whom he ejects (d), and the latter is entitled to 
use force in turning him out, provided he does him no personal 
injury ( e ) A person who claims not the land, but the mere custody 
of it as against the defendant, may be forcibly expelled by the 
latter (/). A joint tenant or a tenant in common may be indicted 
for the forcible expulsion of his co-tenant (g) A wife may be 
indicted for a forcible entiy upon land m the possession of liei 
husband (h) 

The punishment for this offence is impiisonment without hard 
labour, and line (i) 

940 A person is by common law and by statute (j) guilty of 
a misdemeanour who, except in the cases hereafter mentioned, 
maintains by force the possession of lands or tenements, whethei 
su(h possession was lawful m its ongm or not 

The same circumstances of violence or terror which make an 
entry forcible make a detainer forcible also; but t\ baie refusal to 
leave a house and a continuing therom do not amount to a forcible 
detainer (A) The forcible continuance in possession by a tenant 
whose teim has expned, or by a mortgagor after the moitgagee is 
entitled to take possession, or the forcible resistance by a tenant to 
a dish ess for rent, is a forcible detainer (l) Those who keep pos- 
session with foice any lands ,ind tenements, wlieicof they oi then 
ancestois, or they whoso estate they have in such lands and tene- 
ments, have continued in possesion lot three years, aie not within 
the statute (m) And a man may lawfully defend possession of his 
dwelling-house by foice against a wrongful andfouible mtrudei (n). 

941 The usual mode of prosec ution is by indictment, but the 
justices have by statute (o) a sunmuuy jurisdiction, which, how- 
ever, is now laiely exercised, and which, theiefoie, the couit 
will not by mandamus compel them to exercise (p) The offence 


(d) Zhownev Dawson (1840), 12 Ad & El 621 Co! hut y Thomas (1859), 1 
1UF 416 

(<,) Scoit v Matthew Biown <£ Co , Ltd (1884), 5 1 I T 746, and aee Beddall 
Maitland (1881), 17 Ch I) 171, 18s 
( f) 1 Hawk P C, c 28, s 32 
{</) Ibul t b 33 

( h } It v 6 myth (1832), 5 0 &. P 201 

(i) Stnt (1381)5 Bic 2, stat. 1, e 7 There is no limit either to the period of 
Jinpusunment or the amount of the hue The offence is triable »t quarter 
sessions (Quailer Sessions Act, 1642 (5 A 6 Viet c 38 \ s. 1, D ckmson’s 
Qu&itei Sessions, 6th od 31 o) ® 

0) 15 Itic 2, c 2 (1391) , 8 Hen 6, c. 9 (1429) The offence is tuable at 
quarter sessions 
(ft) 1 Hawk P C , c 28, s 30 

(0 Com Dig tit Eorceable Entrj, B, 1 , and we Low* y 7'*’fuid t supra* 

(») Stat 81Ien 6, c 9(1429), stat 31 Ebz c 11 (1588) 

(n) 1 Halo, P C 486 K } 

(o) Stat 15 32ic 2, o 2 (1391) , stat 8 Hen 6, c 9 (1420) 

(p) Ex patU Davy (1842), 2 I)owl (n s) 24 See fuithcr as to the summary 
jurisdiction, Com Dig tit Forceable Entry, D , B v OaMty (1832\ 4 B A Ad 
307, m which it was held tint ju^ticos ha\o only such suminarj jurisdiction na 
case of forcible detainer, if tho entiy of the poison detaining v as unlawful , It v. 
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is triable at quarter sessions, and the punishment is fine and 
imprisonment 

942 The court in which the proceedings take place may awaid 
restitution of the lands which have keen foicibly entered or 
detained (q), but no restitution can be ordeted, where the person 
indicted has been m quiet possession foi three jeais before the date 
of the indictment (7) 

The writ of restitution may at the discretion of the judge be 
awarded immediately upon the finding of the bill of indictment 
by the grand juiy (t>) 

StTB-ShCT 11 — Disturbing Public U'utahtp. 

943 A peison is by statute (t) guilty of a misdemeanour (1) who 
of his own powcu and autlionty maliciously or contemptuously 
molests, distill bs, or tioubles any pioachar, duly licensed or other- 
wise lawfully authonsed, in his sermon, or any parson, vicar, or 
priest in performing divine soivice or celebialmg tlio saei aments of 
the Church, or (2) who unlawfully and maliciously of his own 
authority pullb down 01 defaces any altai, cruciiix, 01 ciohs in any 
church or chuichyard This often to is punishable by committal 
to prison by justices foi thiee months and to the noxfc quarter 
sessions, whoie, if the offendei repents, lie is to be dischaiged upon 


Wilson (18W), 3 Ad & El 817, Attuooil v Johfe (ISIS), 3 New Seas Css 
116 As to mandamus, boo title Crown PivAcmigj* 

( 7 ) 8 lien 6 , o » (1429) , 21 Jac 1, c lo (1623) 

(») 31 EL? c 11 (1588) 

( 9 ) ft v Malawi (18 IS), 8 Ad & El 826 If a wnt of restitution is so 
planted, aiul the defendant is after wauls acquitted on 0\o indictment 01 tho 
indictment is quashed, a enpti W<a* maybe obtained o* 4 * «»r fiom tho justices 
who granted the wnt of restitution or from the King’s It uh Division of tho 
High Court The granting of a writ of certwran b\ tlio ITigl Court itself updates 
as a superseded*, if tho wnt of restitution has not be* n ex» cutnd If poss* hsioii 
has been obtained b\ the prosecutor under the writ of lestitution, tho Kings 
Bench Division will, if justice roquires it, giant a writ of 10 restitution lo tho 
defendant (1 Hiwk P 0, c 28, ss 61—66 Bac Abr Forcible Entry and 
Detainer, G) The indictment may he removed bj, rcrlwi an into tho nigh Court, 
and after the conviction of the defendant an application may he made to that 
court for the wTit of restitution, to which it would appoar that the prosecutor is 
entitled as of right (see It v Williams (1829), 4 Man & Tty (R n ) 471) For 
the purpose of applying for tho wnt of lestitution the indictment should allege 
not only that the prosecutor was in possession of the land, hut also that he 
was seised of it {ft v lloare (1817), 6 M & S 266) 

(0 Stat (1553) 1 Mar sees 2, c 3, s 1 This Act applies to the present 
services of the Established Church {(Wtsuntk v ftoohsfrj (1613), 2 Bulst 47, 
Moone f s Case (1682), T Jo 159) The service must be actually proceeding at the 
tune (Williams v Glemster (1824), 2 B & C 699) To disturb a pnest of the 
Established Church m the performance of divine worship appears to bo a nn» 
demeanour at common law (ft v Parry (1686), Tremaine's Fleas of tho Frown, 
239, and see Wilson v Greaves (1757), 1 Burr 240, 243, ft v Chore (1825), 
4 B & 0 902) By the Act of Uniformity (1 Ehz c 2), s 8, pecuniary peualtios 
are imposed upon persons who by deed or open threatening* compf 1 a minister 
in any cathedral, parish church, chapel, or other place to sing or say any 
prayer other »h«i that contained in the Prayer Book, or who by the same means 
unlawfully interrupt such a minister m singing or saying common prayor The 
punishment for a third offence is the forfeiture of all goods and chattels and 
imprisonment for life 
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Shot 3 
Offences 
against 
Public 
Tran- 
QolUity. 


Disturbing 

religious 

meetings 


Obstructing 
a clergyman. 


giving security for good behaviour, or otheiwise to be committed, 
until he does repent (</) 

944 The churches and meeting-houses of all lehgious bodies 
aie now equally piotocted A peison is bv statute guilty of a 
misdemeanour who wilfully and maliciously or contemptuously (1) 
disquiets or disturbs uny meeting or congiegation of persons 
assembled for religious worship, 01 (2) distui bs 01 molests any 
pieacher or peison there officiating, or any person present (b) 

The punishment for this oflence on conviction at quarter 
sessions (t) is a line of £40 ( d ) 

945 A person is by statute (c) guilt\ of a misdemeanour (1) who 
by threats or force obstructs oi pi even is, or endea*vouis to obstiuct 
or pievent, any clergyman oi othei minister fromcelebiating divine 
service or otherwise ofhciatmg in any church, meeting-house, oi 
other place of divine worship, or in the lawful bunal of the dead 
m any cliuichyaid or othei burial place , oi (2) offeis violence to, 
oi anests upon any civil piocess, any clergyman or other minister 
while so engaged, oi about to be engaged, m such duties, or while 
going to oi leturnmg from the poitonuance thereof 

The punishment foi tins olTence is imprisonment for two 
years, with or without liaid labour (f) 

(a) An offender against tins statute may bo arrested 14 immediately and foith 
with” b\ m\ const iblo, c lnirchw irden oi an) ollioi office i or any othei poison 
piescnt when the offence is committed (1 Mai sr^s 2, c d, s 1) 

( h ) Plates of Religious Woi ship Act, 1812 (52 Geo d c 155), s 12 

(r) The indictment must 1)0 found Lt quartci sessions, but mav be lemoved 
hy eat wt art to the King’s Bench Division of the High Couit and tned thtie 
(It v Wiulley (1816) 4 M <L b 508) 

{d) riacos of Religious Woislnp Act, 1S12 (5‘2 Geo 3, i 155) s 12 
The assemblies for religious woislnp allowed by this Act, and which alone 
weio pi elected, weie meetings of Piotostants at places dulv certified and 
registeiod in the in inner prescribed (s 2), but Quake is’ meetings were not 
included By tlio Religious Disabilities Act, 1846 (9 & 10 Viet c 59), s 4, 
all laws tlien infoico against the disturbing of am meeting of poisons assembled 
tor lehgious woislnp permitted by anj foiniei Actswoie applied to all meetings 
whatsoever of pei sous lawfully assembled for that purpose By the Places of 
Worship Registration Act, 18o5 (18 & 19 Viet c bl) s 2, places of public 
worship of Protestant Diesenteis and of Roman Catholics aie required to be 
certified to the Registrar -Geneial , this Act is ipplied to Jewish places of 
woislnp by the label tv of Religious Worship Act, 18 j 5 (18 Ac 19 Viet c. 8b), 
§ 2 The offence of disturbing a lehgious sgj vice is also known as brawling, 
and may be prosecuted under the Ecclesiastical Courts Jurisdiction Act, 
1860 (21 & 24 Viet c 12), s 2, which provides that any peison who is 
guilty of notous violent or indecent behaviour m any church or chapel of the 
Church of England, or m uuj chapel of any religious denomination, or in any 
place of worship duly certified under the Places of Worship Registration A at, 
1855 (18 AL 19 Viet c 81), whether during the celebntion of divine service 
or at any other time, or m anv churchward oi bunal ground, or who molests or 
disturbs any clergyman or minister authorised to minister therein shall be 

g uniahable on summary conviction by a fine of £5, or imprisonment, without 
ne, for two months The- offence can be committed by a clergyman who acts 
in a violent or indecent way m his own chuich or churchyard (Fa llancey v 
Fletcher, [1897] 1 Q B 265) It is no defence that the defendant m what ho 
did was only asserting a bond fide claim of nght ( Asher v Calcraft (1887), 18 
Q. B D. 607, see also Kemt v St Paul'* (Dean and Chapter), [1905] 2 
K B 249) 

f«?) Offences against the Person Act, 1861 (24 & 25 Yict o 100), s. 36 
(/) IbtcL The defendant may also be fined and ordered to find sureties for 
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946 Every person is by statute guilty of a misdemeanour 
punishable by fine and imprisonment (1) who behaveB m a riotous, 
violent, or indecent manner at any burial to which the Banal Laws 
Amendment Act, 1880 (g), applies , or (2) who wilfully obstructs such 
burial or any service thereat , or (8) who in agraveyuid delivers any 
address not being part of or incidental to a leligious service per* 
milted by that Act, oi not permitted by anj lawful authoi lty , or 
(4) who under coloui of any religious seivice or otherwise m any 
such graveyard wilfully endeavouis to bring into contempt or 
obloquy the Chustian religion, oi the belief or worship of any 
denomination of Chiistians, or the membeis or minister of any 
such denomination, or any other person (h) 

Son-Si CT 12 —Offencet by Jesuit! etc 

947 A person is by statute (i) guilty of a misdemeanour who, 
being a Jesuit oi member of any other religious older oi Bocioty 
of the Church of Home, comes within the realm without a licence 
of a Secretary of State The punishment for this offence is banish- 
ment for life ( ; ) 

Every such pei son is by statute (A) guilty of a misdemeanour who 
within the United Kingdom admits any person to he a regulai 
ecclesiastic or member of any such order oi society, or administers 
any vow or engagement purpoiting to bind the pci son taking it to 
the mles of any such older or society The punishment foi this 
offence is fine and imprisonment without hard labour. 

Any person so admitted commits a misdemeanour, and is liablo 
to banishment foi life (h) 

The above piovisions do not in any way affect religious oiders 
consisting of females bound by religious or monastic vows (/) 

good behavmm The offome in tnable at quaitcr hosnions (Quuilcr Sosbioub 
A ct, 1842 (.1 A 6 Vi(t c 38), a 1) 

(q) Bimal Laws Amendment Act, 1880 (43 & 44 Vi< t 41), a 7 , see also 
a 8, and title Burial and Crfmation, VoL III , p 426 

(h) Ibid The offence is triable at quarter sessions 

(*) Roman Catholic Relief Act, 1820 (10 Goo 4 , c 7), sr 29 — 31 An 
offender who has been sentenced to banishment and is at laigoin the United 
Kingdom after tho end of three months from th$ sentem e is liable to penal 
Beivitude for life or for not less than three ycaiB, or to imprisonment with or 
without haid labour foi not more than two ycai s (ibid , a ib) As to not obeying 
a sentence of banishment under the Act, see hr 3i, JO It is doubtl’il whether 
this ofh nee can bo tried at quai ter sessions (see Quarter Sessions Act, 1 842 
(5 &6 Vut c 38), s 1) 

( j) Ibid , b 33 

Uc) Ibid , a 34 See note (i), supra 

\l) Ibid , a 37 There has been no conviction undor the provisions of this 
statute (see II v Kennedy (1902), 86 L T 7j 3) Any person can institutes 
piosecution under this statute (II v Kennedy , supra ) The Act also imposes 
pecuniary penalties upon any person who without being authorised by law 
assumes the name of archbishop of any province, bishop of any bishopnc, or 
dean of any deanery in England or Ireland (t bid , s 24), and upon any Horn m 
Catholio ecclesiastic, or Jesuit, or monk of any other religious order of the 
Church of Rome who exercises any of the ntes or ceremonies of tho Itomau 
Catholic religion or wears the habits of his order, except within tho usuil place 
of wonhip of the Roman Catholic religion or in private houses (ibid , s 26) , 
but proceedings to recover these penalties can only be instituted by the 
Attorney -General (ibid , 8 38) 

In September, 1908, the Government, in the interest of order, requested that at 
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Sect 3 — Offences by and in respect of Public Officers. 

Sub Suer 1 — Ihsdosnrc of Official Information 

948 A person is by statute ( m ) guilty of a misdemeanour who 
Cl) for the purpose of wrongfully obtaining information enters any 
part of a fortress, arsenal, factory, dockyard, camp, ship, office, or 
other like place belonging to the King in which pait such person 
is not entitled to be , or (2) for the like purpose, when lawfully or 
unlawfully m any such place, either obtains any document, sketch, 
plan, model, or knowledge of anything which he is not entitled to 
obtain, or takes without lawful authority any sketch or plan , or 
(8) for the like purpose, when outside any foi tress, arsenal, factoiy, 
dockyaid, or camp, takes 01 attempts to take without authority any 
sketch or plan theieof, or (4), knowingly having possession of or 
conti ol ova any such document, sketch, plan, model, or knowledge 
obtained by means of an offence against the Official SecretB Act, 
1860, wilfully and without lawful aulhonty communicates or 
attempts to communicate the same to any peison to whom it ought 
not m the interest of the State to be communicated at that time , 
or (B), having been intrusted in confidence by an officer under the 
King with any such document, sketch, plan, model, or infoimation 
relating to any such place or to tho naval oi mihtaiy affans of His 
Majesty, wilfully and in breach of such confidence communicates 
the same, when in the mteiest of the State it ought not to be 
communu utod 

The punishment for any of the above offences is imprisonment 
with or without haid labour for one yeai, or a fine, or both (n) 

949 A peison is by statute (o) guilty of a misdemeanour, 
punishable in the same way, w r ho, having possession of any such 
document, sketch, plan, model, or information lelatmg to any 
fortiess, aisenal, faetoiv, dockyard, camp, ship, office, or other like 
place belonging to His MajesU , or to His Majesty’s naval or militai y 
affairs, m whatever manner the same has been obtained, wilfully 
communicates it as afoiesaid. 

950 A peison is by statute guilty of a felony who commits 
any of the above-mentioned offences (1) intending to communicate 
to a foieign State any information so obtained by or intrusted to 
him ; or (2) if he communicates the same to any agent of a foreign 
State O') 

The punishment for such offence is penal servitude for life or for 
not less than three yearn, or imprisonment with or without haigi 
labour for not more than two years ( q ) 

a procession contemplated in connection with the Eucharistic Congiess m 
London, Roman Catholic vestments should not be worn or any Roman Catholic 
religious ntes practised in the streets, and the wearing of the vestments and the 
carrying of the host in the streets were consequently abandoned (Annual 
Register, 1908, p. 196) 

(m) Official Secrets Act, 1889 (62 & 63 Viet o 62), a 1 (1). 

(n) Ibid. 

U ) Ibxd , a 1 (2) 

(p) Ibtd.,B 1(3) 

(q) llnd Pena* Servitude Act, 1891 (64 & 66 Viet c. 69), ■ 1. 
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951 A person who by means of his holding or having held Sect 3 
an office under the King has lawfully or unlawfully obtained posses* Offences 
sion of or control over any document, plan, or model 01 acquit ud by and In 
any information, and who at any time corruptly oi coutiaiy to his wipwt of 
official duty attempts to communicate such document etc to any 

person to whom m the public interest it ought not to be then 0ffloar, ‘ 
communicated, is guilty of a breach of official tiust(i) Oommunic*. 

If such communication is attempted to be mado to a foieign 
State the offence is a felony, and the punishment is penal servitude ce * 
for life, or for not less than three years or imprisonment with or 
without haid labour for not moie than two years In any other 
case the offence is a misdemeanoui, and tho punishment is imprison* 
ment with or without hard labour for a year or a fine, or both («) 

952 This provision applies to a poison holding a conli act with Government 
any department of the Government 01 with the holdei of an\ office l ' ontraclor 
under the lvmg as such holdei, wheie such contiact involves an 
obligation of seciecy, and to any person omplovod byimvpeistm 
holding such a contiact who is under a like obligation of seciecy, as 

if the pei son holding the contiact and the poison so oniployedwuio 
holders of an office under the King (<) 

953 Any person who incites another poison to commit an incitin' 
offence undei the Official Secrets Act, 1889 (a), is guilty of a mib- 7onimit° 
demeanour, and on conviction is liable to tho same punishmont as 

if he had committed the offonce (a) 

The Official Sea els Act, 1889 (b), applies to all acts committed m 1 nt of 
any part of the King’s dominions and to acts committed by liiitish '■ 
officers 01 subjects elsew here (i) 

Sub Sect 2 — Ertorivm 

954 A public officer is guilty of extortion whe fiom an irapiopor wint n 
motive and under colour of office, takes from am ■ ison any moiuy ' '>" 1110*1 
or valuable thing which is not due fiom such puisou at the tiuio 

when it is taken (c) 

Extortion is a common law misdemeanour, punishable by fine, or 
imprisonment without hard labour, and removal from office (d), and 
is tnable at quarter sessions ( e ) 

955 To constitute the oifence ot extortion tlieio must he a 
guilty mind, t e , an intention to obtain some payment 01 advunt iqc 

i r) Official Sect eta Act, 1889 (52 & 6 3 Viet 0 52), a 2 (1) 

1 ) Ibid , a 2 (2), Penal Servitude Act, 1891 (54 &. 55 Viet c. 69), a 1. 
t) Official Secrets Act, 1889(52 & 53 Viet c 52), a 2 (5) 
u) 52 & 53 Viet c 52 
(a) Ibtd ,8 3 

(5) Ibid The consent of the Attorney- General to institution of procowiiTi^a 
is necessary (tbtd , s 7) As to place of tnal, see p 278, ante Such ofl«inre 
are not tnable at quarter sessions (Official Secrets Act, 1889 (52 A o* \ict 
c. 52), b 6 (3)) 

(c) Co Lut 363 b, Dxvev MannirjhamfiObQ), 1 Plowd 00, 68 As to extortion 
by threats to accuse of a crime, see p 666, post 

(«*) Bac Abr tit Extortion __ , 

(?) See JS r Loggen (1718), 1 Stra 74 , Quarter Sessions Act, 1812 (^fl Viet 
c 38), s 1 , Co Litt 368 b , 3 Co Inst 149, 1 Hawk P. 0 , c 27, s 5 
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to which the offender knows he is not entitled A mere mistake in 
demanding or receiving a fee does not constitute extortion (/) 

An officer who takes a reward which is voluntarily given to 
him, and which it is customary to give for the more diligent or 
expeditious performance of his duty, is not guilty of extortion (y) 
The fact that the defendant has handed over the amount 
extorted to his superior officer is no defence (h) 


Sheriff etc 


Coroner. 


Clerks of 
•wise etc 


956 Any shenff or other officer of the King who takes any 
reward to do his office is to yield twice as much and to be punished 
at the King’s pleasuie (i) 

957 Any sheriff, under-sheriff, bailiff or slieiiiTs officer, or any 
person employed in levying or collecting debts due to the Ctownby 
process of any court, or any officer to whom the return or execution 
of writs belongs, is by statute (l) guilty of a misdemeanour, if he 
takes or demands any money oi leward under any pretext whatever 
other than the fees allowed by law 

The punishment for this offence is a yeai’s impiisonment and a 
fine ( l ). 

958 A coioner is by statute (m) guilty of a misdemeanoui if 
he acts extoitiouately oi coiruptly m his office, or if he wilfully 
neglects his duty or misbehavos in the dischaige of Ins duty 

The punishment for tins oflence is impiisonment without hard 
labour and a fine (m) In addition to any othei punishment such 
coroner may be adjudged by the court befoie which he is convicted 
to be removed fiom his ofhee and to be disqualified from acting as 
coioner (n) 

959 Clerks of assize, clciks of the peace, cleiks of the couit, 
or their deputies or ofhceis aie by statuto ( o ) guilty of a 


( /) 7>rv hangar t Grant d Co , [1892] 2 Q B 3,17, C A , Shoppie v Nathan 
d Co , [1892] 1 Q 13 24.3, 230, Wool J aid's l^tate (Tiubtte) v Ltiy, [1892] 1 Q B 
772, CA. 

(?) Buc Abi tit Extoi tion , 1 Co Inst 149 But it will, it is submitted, be 
othei n iso if ho is forbidden by statute to accept any sum in addition to his 
legal fees 

(fi) It v Higgins (1830), 4 C & P 247 But it mav be an indication as to 
whether or not theie was an intention to extort more than the defendant knew 
was due 

(t) Statute of Westminster the Fust (3 Edw 1), c 26 (1273) 

(*} Shenffs Act, 1887 (50 & 51 Viet c 55), s 29 (2) (b) 

\l) lbta He may also be punched as for contempt of court, and he is also 
liable to forfeit £200 to the person aggrieved and to pay all damages which he 
may have suffered {ibid ) Tho offence is triable at quarter sessions 

In the case of a county court registrar, bailiff, or officer charged with exto» 
tiou or misconduct the oountv couit judge may inquire into the matter in a 
summary way and make an order for repai ment of the money extoi ted and such 
damages as he thinks i ust and also fine the officer a sum not exceeding £10 , and 
any such officer who wilfully and corruptly exacts or accepts any fee or reward 
other than the fees which are duly allowed may be declared for ever incapable 
of being employed under the Countv Courts Act, 1888 (51 & 52 Yiot c 43), s 51 
See title County Courts, Vol VIII , p 424 

(m) Coroners Act, 1887 (50 & 51 Viet c 71), sa 8, 17 See title Coroners 
Vol Yin , p 232 The offence is triable at quarter sessions 

(n) Ihtd , s. 8 

(o) Gaol Fees Abolition Act, 1815 (55 Geo 3, o 50), ss 5,9, Gaol Fees 
Abolition Act, 184$ (8 & 9 Viet o. 114), s, 1. 



Part X.-— Offences against the Government. 


488 


misdemeanour, if they exact fees fiom prisoners who are acquitted 
or discharged 

The punishment for this offence is imprisonment without hard 
labour and fine (p) 

960 Gaolers who exact from a pusonei any fee oi p;i utility for 
entrance, commitment 01 discharge, or who detain lum in custody 
for non-payment of any fee or gratuity, are punishable in the same 
way (5) 

Sri* Si CT 3 — Oppression 

961 Any public officei is guilty of oppression if whilo exercising, 
or under colour of exercising, his ofiice he inflicts upon any person 
from an impiopei motive any illegal bodily harm, imprisonment, 
or any mjuiy otliei than extoition (1) Oppiession is a mis- 
demeanour at common law ( s ) 

The punishment for this offence is imprisonment without haid 
labour and a fine (t) 

A public officei is not guilty of oppiession if ho acted in 
good faith, in the belief that lie had the legal light to do 
the act m question, aud without any intention to act couuptly 
or oppressively (1/) 


(p) These offences aiatnable at quaiter sessions 

(7) Gaol Fees Abolition A(t, 1S1 j (55 Gro 3, c 50), r 13 As to oxtoxtion 
b'v guolerfl and others from pusonors arrested on civil piocem and tho summary 
rodross to bo given by the civil <omts, see Dobtois Inipusoninent Act, 1758 (32 
Geo 2 c 28), ws 11, 12, and see A v Coii tn (1721) 8 Mod Rep 22b Prison 
officers are lorlmld n to receive anv mom } or gratuity from a piiHonor or any 
Mbitoi (Pnson Act, 1865 (28 A 20 \ict c 12b), s 20, Sched J , 1 Ob) (Dorics 
and officers of tho High Couit are iorbidden under heavy |>o< uniaiy penalties 
to demand or receive any giatuity or rewmd for doing 01 foi bearing an 3 thing in 
relation to their office (Common Law CourU Act, 18 >2 Mfi A lb \nt c 7«>), 
b 2b), relating to officers of tho common law couits, m I Point of Chanmy 
Act, 1852 (15 A lb A ict c 87), s 1, to officers of tho Con 1 of Chanoiiy Tho 
penalty and mode of rctoveiy differ m each case, and it 11 not clou how fheso 
Rtatutis could be ipphed in the case of officoiR of the High tomt CJciksto 
justices aio liable to fortnt £20, if they demand or rocr ivo any gieatcrfi* s than 
those to which they me entitled (Justices Cb rks Pecs Aft, 1751 (26 Geo 2, 
c 14), a 2) There are similar penalties in tho case of a rlcrk of tho peace 
(Clerks of the Peace (Pecs) Act, 1817 (57 Oeo 3, c 91), s 2 , Summary Juns- 
dietio Act, 1848 (11 A 12 Virt c 43), s ,0) An offieri or servant appointed 
or employed undtr the Public Health Act, 1875 (i8 A J9 Viet c 05), who under 
colour of his office exacts or accepts any fee or reward other than his proper 
salary, wages, and allowances, is incapable of aftcrwaids holding any ofhro 
under that Act, and is liable to forfeit £50 to any person who may sue foi it 
(tbid , s 193) The section does not apply to extra payment by a public autho 
■ity to its officer for extra services ( Edwards y Salmon (1889), 23 U TJ I) 511, 
C A ) An action to recover the penalty cannot bo commenced without the 
written consent of the Attorney General (Public Health (Officers) Act, 1884 
(47 & 48 Yict c 74), s 2) 

(r) Stephen, Digest of the Criminal Law, 88, Bar Abr tit Offius and 
Officers, N 

(a) 4 B1 Com 140 , A v 01sy (172°), 8 Mod Rep 45 , E v WxlUams, R v. 
Davis (1762), 3 Burr 3 317 

(<) This offence is triable at quarter sessions (Dickinson's Quarter Sessions, 
6th ed., 432) 

{u) R y Young (1758), 1 Burr 557 , A v Baylxs (1762), 3 Burr 1 518, R v. 
Jackson (1787), 1 Term Rep 653 , R v Barron (1820), 3 B & Aid 4 32, R v. 
Badger (1843), 4 Q B 468, 474 
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Sub SrcT 4. — Bribery of Pubhc Officers. 

962 Bribery at the election of members of Parliament is an 
indictable misdemeanour at common law punishable by fine and 
imprisonment (a?), but this offence and those of personation, treating, 
undue influence, and similar corrupt and illegal practices at parlia- 
mentary elections ai e now usually punished under the provisions 
of vauous statutes which have been passed for that purpose (y) 

Bribery at municipal elections is indictable at common law (. z) 9 
and is also punishable by statute (a) 

963 A judge, magistrate, oi other judicial officoi who accepts 
any bribe oi ipw^rd offeied m oidei to influence lnm m anything 
done in the conduct of his office is guilty of a misdemeanour at 
common law 

A pei son who offeis or gives such a bube or reward is guilty of a 
like mibdomeanoui 

The punishment for the oftence is fine and imprisonment 
without liuid labour, and if the offondei is a judicial ofhcei, loss of 
office (h) 

964 A pei son who attempts to piocuie an office by offering a 
bubo to a Pi ivy (JouuciIIol oi Minister of the Ciown is guilty of a 
misdemeanour at common law (c) 

965 Evoiy poison is guilty of a misdemeanoui at common 
law who bribes a ministerial officer oi, being a mimsteiial officei, 
accepts a bube, wheie the object of the bribe is to induce such 
officer to do, or to omit to do, any act which to his knowledge is 
m violation of his official duty (d) 

966 Any pei son is by statute (/>) guiltv of a misdemeanour who 
by himself oi m conjunction with an} ofchci poison (1) corruptly 
solicits or lecoives oi agLces to receive foi himself oi any other 
person any gift, loan, fee, lewaid oi advantage as an inducement to 
any raomber oi seivani of a public body (/) doing or forbearing to do 

(r) R v rit( (1762), 3 Burr 1335, 1338, 1330 Even an attempt to bribe 
was so indictable (R v Vaughan (1769), 4 Buir 2194, 2500), os to bribciy of 
jurois see p 480, port 

! y) See title Elections 
z) R v Plymptvn (1724), 2 Ld Raym 1377. 
a) See title Ellctions 

b) Bao Abr tit Offices and Officei s, N , 3 Co Inst 143, 147 , 1 Hawk 
P 0 , c 67 Bribery is not tmblo at qunrtor sessions excopt briber} under the 
Public Bodies Corrupt Pi notices Att, 1889 (52 & o3 Viet c 69), see note (g) on 
p 485, post • 

u) R v Vaughan (1769), 4 Buir 2194 

Stephen, Digest of tho Criminal Law, 96 , Fifth Report of Criminal Law 
Commissioners 1840), p 47, R v Beale (1798), cited l East, atp 183 As to bribery 
of members of corporations and otheis, see R v Tiverton (Mayor) (1723), 8 Moo. 
Rep 186 , R v Stenard (1831), 2 B & Ad 12 , R v Lancaster (1890), 16 Cox, 
0 C 737 , as to bnbory of police constables, see Licensing Act, 1872 (35 & 36 Viet 
c 94), 8- 16 (3) , Metropolitan Police Act, 1839 (2 & 3 Yict c 47), s 14, County 
Police Act, 1839 (2 & 3 Viet c. 93), s 12 , Chisholm v Holland (1886), 50 J P. 197. 
(e) Public Bodies Con upt Practices Act, 1889 (52 A 53 Yict c 69), s 1 
(/) The expression 41 pubhc body ” means a county or borough council, 
also any board, commissioners, vestry or other body having power to act Under 
any Aot relating io local government or the public health, or the poor law, or 
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Anything in respect ol any matter or transaction whatsoever, actual 
or proposed, m which such public body is concerned , ( 2 ) corruptly 
gives, promises or offeis to any person, whefchei loi the beneht of 
that pei son or of another person, any gift etc as an inducement 
to, or reward for, or otherwise on account of any member, officer, 
or seivant of a public body doing or forbearing to do anything in 
respect of any mattei in which the public body is concerned 

The punishment for this offence is lrapiisonment foi not more 
than two years with or without hard labour, or a tino of £500, or 
both(gr). 

Sub-Sect 6 — Bieach of Trust etc by Public Officer. 

967 Any public officer is guilty of a common law mis- 
demeanour ( h ) who commits a bieach of trust, fiaud, oi imposition 
in a mattei affecting the public, even although the same conduct, 
if in a private transaction, would, as between individuals, have only 
given rise to an action 

Tho punishment for this offence is fine and unpusonment without 
hard labour (t) 

968 A duly qualified poison who obstinately i of uses to serve in 
a public office to which he has been appointed, if he has had due 
notice of tho appointment, is guilty of a common law misdemeanour 

The punishment foi this offence is fine and impiisonment without 
hard labour ( 7 ) 

If such a poison is out of tho countiy, provided he has not loft 
the countiy to a\oul his appointment or the service, ho is not 
guilty But le is guilty, even if ho has paid an alternative 
fine, except when the line is lawfully paid in lieu of sorvico {h ) 


otherwise to administer money raised by rates under i> public Act, but not 
any pubbe body as t>u defined existing elsewhere thin 111 \o United Kingdom 
{ibid , 8 7) 

(ff) Public Bodies Corrupt Practices Act, 18S9 (52 & M Viet, c 69), e 2. 
This offence is triable at quarter sessions, boo ibid , s f> in addition the 
offender may be ordered to pay to tho public body tho amount or voluo of tho 
gift or reward, and may be adjudged to bo incapable of bolding any public 
office for seven years and to forfeit any such officd hold by him at the time of 
his conviction Upon a second conviction for a like olTenc e he may , in addition 
to the oregomg penalties, be adjuitgod to bn for ever incapable of holding any 
public office and to be incapable for seven years oi being registered as an 
elector or voting at an election of a membor to Borve m pailiament 01 of a mombi r 
of any pubbe body If the person convicted is an officer or servant in the 
employ of any public body, the court before winch be is convicted may ordet 
him to forfeit his claim to any compensation or pension to which he would 
otherwise have been entitled {ibid ) In the Pieveution of Corruption Act, 1906 
(6 Edw 7, c 34), which is directed against corrupt transactions with 
“agents,” the word “agent” includes a person serving under tho Crown or 
under any corporation or any municipal, borough, county, or district count il, or 
any board of guardians 

(A) B ▼ Benibndge (1783), 3 Doug (kb) 327, 332 , and R v. Leheup (1755), 
ibid , p 382, n , R v Jones (1809), 31 State Tr 261 , R v Baxter (1851), 5 Cox, 
0 C 302, 312 (where a form of an indictment is given), Jl v Martin <\ 800), 
2 Gamp 268 , R v Dale (1852), Dears. 0 O 37. As to l&rceuies etc bj public 
officers, see pp 644, 654, post 

( 1 ) This offence is triable at quarter sessions 
(j) This offence is triable at quartoi sessions 

(&) 2 Cbitty, Criminal Law, 2 W>, if. Y« Dennison (1758), £ Kenj 259, R V. 


San A 
Offences 
by and In 
respect of 
Pnblic 
Officers. 


Breach ot 
truHt by 
public officer 


Refitting to 

nerve in 

public office, 



486 


Criminal, Law and Procedure. 


Bara. a. 
Offences 
ky and in 
respect of 
Public 
Officers 

Neglect by 
public oflictr 

Buie of 
public office 


Rule or 
lonmnwion 
in the army 
eU. 


If a public officer neglects to perform a duty imposed on 
him either by common law or statute, he is guilty of a common law 
misdemeanour (Z) 

The punishment foi the offence is line and imprisonment and 
loss of office (m) 

Sub-Sect 6 — Sale of Offices 

970 Every person is by statute (n) guilty of a misdemeanour who 
sells, purchases, oi bargains foi any office, commission, place oi 
employment in the gift of the Ciown or appointed by the Crown, or 
any participation m the profits theieof, oi the resignation theieof , 
or who leceives oi pays, or conti acts to receive or pay, any reward 
or profit for any interest, solicitation, or recommendation concerning 
the appointment to, oi lesignation of, any such office, place, or 
employment, or who keeps any office for negotiating anj business 
iclating to vacancies m offices in any public depaitment (o) 

The punishment for this and foi the l.ist-meutioned offence is 
fine and imprisonment without hard labour (p) 

971 Eveiy person is by statute ( q ) guilty of a misdemeanour 
who negotiates or otherwise aids or connives at (1) the sale oi 
purchase of any commission in tho King’s regular foices , or (2) the 
giving oi receiving of any valuable consideration in lespoct of any 
promotion in oi retirement fiom such foices oi any employment 
fcheiem, oi (3) any exchange made m manner not authonsed 
under the Regimental Exchanges Act, 1873 (/), and in respect of 
which any consideration is given 

The punishment foi such offence on conviction on indictment or 


Woodrow (17S8) 2 Turn Ttep 7.11 It v Rttidei (1792) 4 Term Rep 77S , R v 
Boner (182 3), 1 11 AC .>85 Am to poisons entitle d to immunity fiom bervice 
m a parochial ortue, soo Aiclihold m Dumiiial Ido tiling, 25id ed , 1201 

(/) Stephan, Digest of tho Diimirul Law 9() , R y Wqat (170,7), 1 Salk 
380 Tho law l ©quires that, whclhoi a ttulii sec ks a public offn o oi is compelled 
to accept it he should do lus he^t in thut office and that he must act in it 
with ordinary in miioss, judgment, and discretion A public officer who does 
not so act ir guilty of a common law misderaeinour, however honest and 
honourable his intentions may hive boon (R \ Ptnneq (1832), 3 State Tr 
(if S ) 11, 510, R v Ripe (1868), (Finlixon’s iirp»it 1808), 55, 58) 

(m) 1 Hawk P C , c 27, a 1 , 4 131 Com 140 Tho offence is triable at 
quarter sessions 

(ti) Sale of Offices Aot, 1809 (49 Goo 3 c 126) s 3 Various offices are 
specified in this Act and in the Sale of Offices Act, 1551 (5 A b Kdw 6, c lb), 
to tho offices mentioned in which the Sale of Offices Act, 1809 (49 Geo 3, o 126), 
3 x tends As to the construction ot these etitutcs, see Hopkins v Prescott 
(1847), 4 0 B 578, Graeme v Wiouqhton. (l85o), 11 Exch 146, Sterry H 
Clifton (1850\ 9 0 13 110, Samov R (1847), 2 Cox, C C 178 It is unlawful 
for anyone to "bu\, soil, let or take to feim” the office of under-sheriff, 
bailiff, or any other office appertaining to the office of shenff (see Sheriffs Act, 
1887 (50 A 51 A ict c 5i), s 21) 

(o) Sale of Offices Act, 1809 (49 Geo 3 c 126) ss 4, 5 This is also a mis- 
demeanour at common law (sec R v Vaughan il7b9), 4 Burr 2494, 2501 , R, 
T Pollman (1809) 2 Camp 229) 

(p) These offences aie triable at quarter sessions 

(g) Army Act, 1881 (41 A 45 Viet c oS), e 155 The Act excepts the Armv 
Purchase Gnmmissionors (appointed under the Regulation of the Forces Act, 1871 
(34 & 55 Vick c 86) s 10) and persons acting under their authority 
(r) 58 A 3ft Viet c 16 
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infoimation is a fine of £100, or lmpiisonment without hard labour 
foi six months ( s ) 

Sub-Sfct 7 — Offences by Particular Officers 

972 A peiBon who lias boen appointed to the office of parish 
constable is bound to serve, if he is lesident within Iho palish, if 
he meiely cames on business within the pansli, but he has no 
dwellmg or sleeping-place there, he is not bound to nerve (f) 

973 It is the duty of a sheitff to cause a pnsonei sentenced to 
death to be executed, and if a sheriff m whose custody tho ( onvict is 
neglects that duty, he is guilty of a misdemcanoui at common law (a) 

Any sheuff oi his nnder-sheuff or oflicei is by statute (a) guiltv 
of a uusdemeanoui who conceals or tefuses to arrest any felon or 
leleases a pusoner who is not bailable, or is guilty of any offnico 
against, oi breach of the provisions of, the Sheriffs Act, 1887 (b) 
The punishment for this offence is imprisonment without hard labour 
foi a jeai and a fine, or, if the offender is unable to pay (he line, lrn- 
pusonment without hard labour for not moie than tlnoo ycuis (i) 

974 An oveiseur of tho pooi who does not pioudo for a paupoi 
whom he is hound to leliovo is guilt\ of a common law inis* 
demeanoiu (*/) , a lehevmg othcor who does not supply modK.il 
absibtance to a paupei who needs it and applies foi it is ulso guilty 
of a similar misdemeanour (r) , so is .1 guoloi who ill tri ats a 
pnsonei 01 allows a pusoner to escape ( J ) 

(3) Army Act, 1S81 (41 A 43 Vid ( 08), ft 153 If th« oihndoi is an otluui, 
ho mav also ho dismiSMid h\ comt luariml horn tho sen 210 (rind ) Tho offence 
IB tnablo at quaitcr stolons 

2 1i \ Adlard (162o) 4 11 & C 772 It is submitted that tho saino rule 
109 m the case of every ofhoe tho duties ot whnh ruju m to ho poifoimod 
in person (bee Donne v Martyr (1828), SB A V 62) to tho method of 
appointment of a palish const uhln m cases whfre thev ma\ till bo appoint* d 
and as to his obligition to sene uni* ss he can lmd a substitute see the PuinIi 
C onstables Act, 1 S72 (35 A 36 Viet c 92), ss 2, 1 Special constables who 
lofuse to borve when duly uppomted bv two or more justices aro huhle 011 
summary coin m lion to a hno of £5 (Special Constables Act, 1 8 il (1 A 2 Will 4, 
c 41), s 8) As to spcciil coiibtahl* s in bnioughs, se'e Mumapil Coipoiutiuns 
Act, 18S2 (45 A 46 Yiet < 50), ss 194 196 
(«) B / Antrobus (1813), 2 Ad A hi 788, 798 Iho offence jh triable at 
quarter session** 

(a) bhenfls Act, 1887 (j 0 A Vid c 55), s 29, and see title SilLim-ia 
,and Bailiffs 
( 6) Ibid 

(c) Shtnffs \ct, 1887 (50 A 51 Viet c 55), s 29 , ho mil} also bo punished 
Qjiminurjly by tho High Court and certain othm courts (see sub-s 3; Pro- 
ceedings by indictment or to recover penalties must be commenced within two 
years (sub-s 7b and a summary proceeding before the *md of the next sitting* 
of the court These offences ore tnablo at quarter session 1 * 

(d) B y Meredith (1803), Buss. A Rv 46 see also R v Jmvis (1754), Sn H>3 
Pecuniary penalties are provided for the rc fusel or neglect by an overse* r of the 
poor to make out and deliver proper lists of parliamentary voters, and he cannot 
be indicted for such refusal or neglect ''Parliamentary Voters Registration Act, 
1843 (6 & 7 Viet c 18), s 51, R v //a//, [1891] 1 Q B 747) See title hi w ixons 

(e) B ▼ Curtis (1885), 15 Cox, C C 746 

(/) 1 Hawk P C , c 27, s 2 Those offences may be tried it quarter 
sessions As to neglect of duty by a coroner, see p 482, ante, and title ConoNBBe, 
Vol VIII , p 2 jI 
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Criminal Law and Procedure* 

975 A soldier ib amenable to the cmninal law to the same 
extent as any other subject, and is punishable by the ordinal j 
courts having a criminal junsdiction (g) 

Any oflicer is by statute ( h ) guilty of a mi&demeanoui who ^1) 
neglects or refuses on application to deliver over to the civil 
magistrate any ofhcei or soldier under his command who is accused 
oi convicted of any offence, or (ti) wilfully obstiucts or neglects oi 
refuses to assist constables or other mmioteib of justice in appre- 
hending any such oiliuu or soldier 
A soldier in a subordinate position is not, it would seem, 
mmmally responsible for the consequences ot obeying the oideis 
of his superior oftiur whose orders ho is bound to oboy, provided 
those orders aro not having regaid to the occasion upon which they 
aie given and executed, manifestly illegal (i) 

Any officer u by statute ( k ) guilty of a misdemeanour who 
qmu teis or cansos to be billeted any soldier or lioiso otherwise 
than as iho Army A(t, 1881, allows (/) 

The punishment for this and foi the last-mentioned ollonco is 
fine and imprisonment without haul labour (w) 

976 . An) porson employed under the Post Office is by statute (n) 
guilty of a indium moui who conluuy to his duty opens, oi 
procui os oi sulleis to bo opined, oi who wilfully detains oi delays 
oi pi Odin*) oi bullei 1 - to l)o detannd oi dc laved, anv postal packet 
m com iC of transmission by post, or who discloses oi mtciceptb 
tho conli nts of a tolegiam 

The punishment for nucli offence is imprisonment with or without 
haul labour or a line, or both linpi imminent and line (o) 

An\ poison who has official duties connected with the Post Office, 
oi who is acting on belmlf ot tho Postimibter-Cieneial, isb\ statute (p) 
guili) of a misdemeanour, it contuuv to Ins duly he discloses or in 
an) way makes Known oi inteiupts the contents or any pait oitlio 

(</) Atu\} Act 1RS1 (II A. 45 \ut c >) e* 41 (h), 141 (1), (J) As to court* 
nvutioh too titlo I'oums, p 102, ante, mid as to “ martini liw,”bce p 104, 
anU , and Ttlonkv v A -U oj Xatal, [l f K)7] A < 1 9 J, P L 
(A) Ibul , p 10J ( I) 

0) 1 Stoplmi, llistoiy of tho Cuininal Ij iw 204, R v Tianter (1<$64), 
4F AF lOo 111, 11 v lJutt h in son (18bl\ oz U C 1 £53, Keujhh/ v Bill 
(lSWi\ 1 F & F 763 

(A) Army Act, 16b l (11 A 45 Ynt o 08^ s 111 Several minor offences 
conn cm tul \uth billeting nre xn ulo puiwdiiblt 1»\ tho Act by imo upon summary 
conviction (see tbid , 109 and 1 10 

(i) 14 A 45 Viet c 

! m> Ihose offences aro tn ihlo at quarter tensions » 

n) Post Oflue Vet, 1908 ^8 J d\v 7, o 46), t 56 This does not extend to 
opening or dohnnur a postal packet returned for want of a true direction or 
because the addiubboo is dead or cannot be found or refuses to receive it, or 
to the opening or dottunmg of a postal packet under the Authority of the Act 
or i& obedience to an express w arrant of a Secretary of State {ibid ) The 
expression “postal packet ” includes every packet or article transmissible bv 
post, and al*o a telegram (ibid , s 89) This offence is triable at quarter 
sessions As to the punishment on summary conviction of Post Offaoe officials 
for negligence drunkenness or other inisio uluct, see s 57 

(o) lbtd. As to stealing or embe/rhng by Post Office sen ants bee pp 644, 
654, past 

\p) Telegraph Act 18^ ^31 A 32 Yict c 110), s 20 
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contents of a telegiaphic message inti usted to the Postmaster- 6m. 8. 
General for the purpose of transmission Offences 

The punishment for this offence is impnsonraont without hard by and In 
labour for not more than twelve calendar months (q) respect of 


977 Any commissioner or collector or officoi ol poison em- Officers, 
ployed m relation to the Inland Revenue is by Btntuto (1) guilly of — 
a misdemeanour who asks for 01 leceivos any sum of money or revenue 
recompense or any promise theieof, 01 ontois into any collusive office™ eta 
agreement to do, abstain horn, conceal, or connive at any act 
whereby the King may be defianded 

The punishment foi this oflence is n fine of i‘ 500 , and on 
conviction the offender becomes incapable of ever holding any 
office under the Crown (s) 

978 An} collectoi of Inland Revenue is bj statute guilty of a 
misdemeanoiu ( t ) who neglects to keep and londoi the prescribed 
accounts of sums received by him 

Any collectoi or any poison appointed to ho an officer and 
employed in relation to duties of excise is by statute (a) guilty of a 
misdemeanour, if he hades m any goods subject to any such duty 
oi is concerned in any business subject to any hw of o\uso 

Slct 4 — Offences lelatinq to the Ad minis tuition oj Justice (h). 

Sud-SpC! 1 . — Imbiamu 

979 Anyone is at common law guilty of tho misdemeanour o f j bracer/, 
cmbiacoiy who attempts to (onupt, influence, 01 instruct a jury 01 

to incline them to f.ivoui one side 111010 than Ihoothoi, wimfhei by 
money, promises, lelteis, tlneats, or persuasion, 01 by any otlmi 
means than by evidoneo and uiguments in open court at the trial 

To give juiors money aftei their verdict is an act of embracoiy, 
though theio was no pievious pionnso to pay it 

The offenco may ho committed as well by one of tho jury as by 
a paity to the cause or any peison acting on his belmlf {() 

Evezy peieon is at common law guilty of a misdemeanour who by 
impioper means pi ocures himself 01 oth< is to he sworn upon ajmy 
for the puiposeof giving a verdict favourable to one of the paitimfd) 
or induces a juror not to appear (e) 

(q) Telegiaph Act, 1868 (.11 A 32 Viet c 110), h 20 This off* mo is triable 
at quarter sofmohb 

Inland Revenue Regulation Act, 1890 (11 A 54 Viol c 21), s 10 
Ibid 

f) Ibid , s 14 (2) On conviction tho offender becomes disqualified fiom 
holding any office undoi the Ciown He would also, it seems, bo liable to 
fine and imprisonment 

(a) Ibid , b 7 Tho punishment, it seems, is imprisonment, and tho offender 
forfeits his office and becoinf « incapable of ever holding any office relating to tho 
excise (ibtd) Quaere, whither this and tho two last mentioned offoii"*s are 
triable at quarter sessions (Quarter Sessions Act, 1812 (5 & C Viet c 'IS), fl 1) 

(b) As to corniption of ju<lgt>, see p 484, ante 

(<•) 1 Hawk F O , c 27, bb 1-1 «tat (1540) 32 Hon 8, c » 3, and 
the Junta Act, 1823 (6 Gen 4, c o 0), s 61 

(cl) 1 Hawk P C,c 27, s 4, R v Ojne (1670\1 Saund 301 , Ilvwy ▼. C boh 
( 1620 ), Hob 294 
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The punishment for this and foi the last mentioned offence u 
fine and imprisonment without Laid labour ( f) 

Sin, -S ect 2 —Perjaiy 

980 A peieon is guilty of the common law misdemeanour of 
ptrjuiy (#) who m the couise of a judicial proceeding before an 
authority of competent jurisdiction makes upon oath or affirma- 
tion a statement which is material to the matter in question m 
such proceeding and is false to the knowledge of the person making 
it or is not known or believed by him to be tiue (k) 

The punishment by statute foi wiltul and con upt peijuiy is penal 
servitude for not more than seven nor less than thiee years, or 
impiisonmeut with or without haid laboiu fot not more than two 
yeais(f) 

Childion of lendei yeais me undeL mtnn cncumsUnces allowed 
to give evidence without being swoin, but m such a ease they aie 
Imblo to 1)0 punished foi pcijiuy on bunnnaiy conviction, if they 
give falso evidence (k) 

981 The oath must have been taken m a judicial pioceeding or 
lnquny, but not nccessanly in a then pending litigation, if it is 
taken in tho usuil couise with a view to and foi the pm poses 
of litigation (a) 

982 The making of a false stitement on oath etc doos not 
amount to poijuiy unites the oath etc is taken befoie an authouty 
having competent jurisdiction, i ? , befoie a person having legal 
autlioi ity to administer it, and in a court having junsdu tion over the 
matter which is in question in the proceedings in which the oath or 
allii million is take n (b) 

( f) Those 0O1 icos me, it Room h triable at quaiter srsmons 
(7) As in otbi ? falso oathB and decimations, son p 497, 

(//) 1 1J iwk Y C c 27 s 1 , ^tophon, Digest of the Cninnal Law, 106 It 
v At, It ft (ITS >), 1 Toim Hop 6d 09 As tuoiths and affirmations, bfo title 
LVIIUMI 

(t) IVi i ii} Att, 1728 (2 (ico 2 c 2.0, s 2, Ponal Servitude Ait, 1857 
(20 A 21 Viet c J),8 2, Ponal Suvitudo Act, 1891 (54 A 55 Viet c 69), b 1 
Set' U v Castro (1880), 5 Q B D 190, (astray It (1881), 6 App Gas 229 
Poijury is not triablo at quarter sessions (Quaitir be^ions Act, 1S42 (5 A, 6 
Vut < 38), e 1,71* v Hai/ve* (182.0, Hj \ M 298) Tho common law 
puriiHhmeiit was tine and lmpusnnment (3 Co Tn^t 161) 

(A) See P-ovention of Cmclfri to Children A t, 1901 J Ldw 7, c 15), a 15 , 
Child u n \tt, 1908 (8 Edw 7, c 67\ s 30 and p 408, ante 
(a) King \ It (1819), 14 Q B j1, Ev Oh , see also It v Whitt (1829), 1 
Mood A. M 271 It v Jl/riffo (lMl) 1 Mood A R 128 CUnduming v (/Malht, 
(1S42\ 1 Con A Law 103 Jr ) , 72 v Tomhttmn (I860) L R 1 C C R 49 
Ji v Proud (1807) L It 1 C C It 71 Proceedings m an arbitration before & 
county com t judge under tho Woi Linen’s Compensation Vet, 1900 (0 Edw 7, 
c 58), no judicial proceedings, and u witness may be indicted for perjur\ in 
roBpoct ofiaUeeMdonce given therein (72 v Qrossley, [1909] 1 K B 411, C 0 A) 
(l) .3 Co Inst 166 , 1 Hiwk P C , c 69, ss J, 4 In the following instances 
it has been held that a false. oath amounted to perjurv — R v Hughes (1844), 1 
Car & Kir o 19 (evidence before agrandjurj), It v Htane (1864), 4 B AS 
947 (evidence tafors a lm al court-martial, as to which see now Naval Discipline 
Act (29 A 30 Viet c 109), 0 67, and as to army courts martial, Army Act, 
1881 (44 A 45 Viet c 08' a A26 (2) ) , A v Millard (1853), Dears C C 166 
(evidence on hearing of summons for malicious trespass, the information not 
having been give n on oath), R v Fletcher (1871) L E 1C C B 320, R v 
Chugy (1870), 11 Cox, C C 558, R v Bury (1S59) Bell, C C 46, R v. 



Part X.— Offences against the Government, 


Commissioners for oaths may administer oaths or take affidavits 
(or the purposes oi any court or matter m England, including 
matters relating to the registialion of any lnstt ument, whether 
under Act oi Parliament or otherwise (c), and false oaths taken 
before them are punishable aB perjury (d). 

If a false affidavit is sworn abroad before a person authorised by 
English law to administer an oath (e), and is used m England, the 
deponent is guilty of peijury (/) If a false affidavit is sworn abroad 
before a person not so authorised (g ), the deponent is not guilty of 
perjury, but is guilty of a misdemeanour, if lie ubob such a false 
document m order to peLvert the course of justice (h) 

A person who makes a false promissory oath is not guilty of 
perjury (t) f noi is a juior punishable who gives a veidict contrary 
to his oath and the manifest evidence (A) 

983 To support a charge of perjury it is necessary that the 
evidence alleged to bo false Bhould have been matonal to iho issue 
or matter then undo) the consideration of the court (l) Evidence 


Simmons (18^9), Bell, C C 168 (evidence of defendant on irregular or defective 
bastardy proceedings m whuh ho had appeared without objecting to irregu- 
larity) In the following cubes it woe held that a false oath did not amount to 
perjury, not having been taken before an authority with < (impotent jurisdic- 
tion — If v hwtngion (18*11), 2 Mood 0 C 223 (ovidonco given in bankruptcy 
proceedings tliore lipviug boon no good petitioning cmh tor’s debt to support 
the fiat), R v biotlmi (1844), 5 Q B 49,5 (evidence given on the hearing of a 
summons under the Game Act, 18 51 (1 & 2 Will 4, c ,52), there having been no 
information on oath whuh was then a condition prooodont to the issuing of a 
summons, the authority of R v button was, however, doubted iu H 
v Jluqhes (1679), 4 U B D 614, 628 6.50, 0 (J It, m which it was h< i 
that if a poison is rightly oi wrongly brought hi person before justno* 
and a (haige of an offence committed within their junsdiction is then made 
against him, they are acting within then jurisdiction, and penury may l>e 
assigned upon false evidence given in the course of such proceedings} , R v. 
Bacon(Witt), 11 ('’ox, C C 640 (evidence given on a charge under h 78 of the High- 
way Act, 1833 (3 At 6 Will 4, t 60), of furious riding tbo justices having under 
that Act only power to line foi furious driving, see i w, however, If xlTtams v . 
Evans (1876), 1 Ex L> 277), R v Clegt? (1668), 19 L J 1 47 (cvidonoe given by 
the defendant on tlie hearing of a summons against himself for permitting 
gambling, the defendant not being then a competent witness on his own behalf 
and falsely pretending that he was his own son , see now Ci nmnal Evidence Ac t, 
1898 (61 & 62 Yict c 36), s 1), Ii v JUoyiZ<18S7) # 19 U B I) 213,0 0 B 
(where the defendant had been sworn before the registrar as a witness m an 
examination m bankruptcy, but tbe registrar was not present in the room at the 
time when the alleged false evidence was given) , R v ( often (1816), l Stark 
511 (evidence given at the trial of an action brought by two plaintiffs one of 
whom died before the trial, whereby the action had abated, the proper suggestion 
not having been made on the record) And see title Oaths ajstd Affirmations 

(c) Commissioners for Oaths Act, 1889 (62 Vic t c 10), s 1 

(d) Ibid , s 7 

(e) As to who are such persons, see Commissioners for Oaths Act, 1889 p2 
Viet c 10), s 6, and BSC, Ord. 38, r 6 

Com missi oners for Oaths Act, 1889(52Yiot c 10), s 7, and seep 494 ,p**t 

J Mnsgravt v Medex (1816), 19 Yes 652 

Omealy v Newell (1807), 8 East, 364, 372 t 

L Hawk P 0 , c 27, s 3 , r g , oaths required by law upon taking certain 
».w the deponent will faithfully perform tbe duties of the office 
Ik) BushelVs Case (1670), 6 State Tr 999 

(Q 3 Go Inst 107 , 1 Hawk. P C,c 27, a 8 Whether or not the evidence 
alleged to be untrue was matonal is probably a question for the judge, and not 
tor the jury (R v Courtney (1866), 7 Cox, C C lll,C 0 B [It),R v, GMitoi a 
H B— IX U 
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iB material if it is of such a nature as in &f*y why to affiant directly 
or indirectly the probability of anything to be determined by 
the proceeding (to) Evidence m any way affecting the credit or 
credibility of the deponent or of any other witness is material (a) 
Evidence may be material, although it was legally inadmissible 
and wrongly admitted (o) 

If the false evidence was as to a matter which was only collateral 
to the issue, and which did not affect the credit of the deponent 
or another witness, it is not material, and will not support an 
indictment for perjury (p ). 

984 . The statement on oath must have been a statement of 
a fact and not a mere opinion (q) But whether or not the 
defendant hold the opinion which he swore he did hold, is a question 
of fact upon which an indictment may be founded (r) 

If a man wilfully and corruptly swearfc to a particular fact without 
knowing at the time whether this fact is tiue or false, he is guilty 
of perjury (*) 

A ialbo statement does not amount to perjury, unless it was 
made intentionally with some degree of deliberation, and without 
inadvertence (i) 


(1861), Lo ACft 109, 114, if v Worley (1840), 3 Cox, C C 635 , if v South 
tvood (1858), t F & F 356, if v Dunston (1824), AM 109), but there is 
some authority to tho contrary (see if v Goddard (18G1), 2 F A F 361 , R y 
L avcy (1850), 3 Car & Kir 26) 

(rn) 1 Hawk P 0 , c 6D, b 8 , Stephen, Digest of the Criminal Law, 107 , 
R v 7 'vkw (1367), L RlOOR 107 
hi) 11 v Gibbon (1M>2), Le & On 109, if v Bator, [1895] 1 Q B 797,0 0 B 
(all the eailior authorities wero referred to in these cases) 

(o) if v Phxll putts (1851), 2 Den 302 , if v Gibbon, sv]*ra 

(p) JGo Inst 167, 1 Hawk P 0 , e 27, a 8 , if ▼ (ft (1697), 12 MocL Eep 
139, 142 , R v Murray (1858), 1 F & F 80, R v Bolden (1872), 12 Cox, C C 
166 In the last- men honed ease the defendant was indicted for perjury com- 
mitted bofoio justices upon a ihrmjo by him against tho prosecutor of using 
language calculated to incite to the commission of a breach of the peace This 
language was alleged to have been used m consequence of the cruelty of the 
defendant tom horse, and the assignment of perjury was upon the defendant’s 
oath that be hod committed no act of cruolty to the horse , Mellok, J , after 
consultation with Lush, J , hold that the defendant's words were merely 
collateral to tho issue bofore the justices, and ho directed on acquittal. In if ▼ 
Dunston (1824), By & M 109, it was held by Abbott, G J , that the defendant 
could not be indicted for perjury m his (.worn answer in a Chancery suit for 
specific performance in which he set up the Statute of Piauds as a defence, and 
also denied the existence of any verbal agreement to the effect alleged in the 
t>ill,4hw allegation being immaterial and irrelevant see also R r Bmuech 
(1796\ Peake, Add Gas 63, and compare R v. Yates (1841), Gar A M. 182 

(7) if \ Cmpiqny (1765) 1 Esp 280 

tr) MtUcr's Vase (1773), 2 W Bl 881, 886, Rv Pedley (1784), 1 Leach, 325 , 
1 Hawk P 0 , c 27, s 7, n , if v Schlennger (1847), 10 Q. B. 670 
t*) & v Man bey {Bart ) (1796), 6 Term Bep 619, 637 , and this appears to be 
the case t\en though the Jact alleged be true, if the defendant did not know 
or behe%e it to be true (3 Go Inst, 166 , 1 Hawk P 0 ,0 27, s. 6, Alien r. 
JTea%itb28), Hot 87 See if. v Petncus (1903), 67 J. P 378) 

(f) 1 Hgttrk P C , c* 27 , b 2; see S v London (1871), 12 Cox, C C 50,0 G.B 
If the indictment is for perjury in an affidavit which the defendant signed os a 
moiksman^it tnuht bepioved that it was read over to hsa before he swore it, 
unless the jurat states that it was so read over, in which case credit is, in tha 
absence of entfotaocto the contrary, given to the statement in the jurat t 
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•Sfi. Two ormore parsons eannot be joined m one indictment bk«A 
for perjury, foe offence being in its nature several (») Qiemaw 

An indictment may contain several assignments (») alleging ntattif 
different acts of perjury, and a conviction upon an} one assignment tetba 
will be good (6). 

In an indictment for perjury or for taking a false oath or declare- 
tion it is sufficient to set forth the substance of tbe o lienee charged 
upon the defendant, and by wbat court or before whom tbe < mtb or Indictment, 
declaration etc. was taken, without setting forth the pleading, 
indictment, or any part of any proceeding, or the commision or 
authority of the court or person before whom such offence was 
committed (c). 

An indictment for perjuiy must, however, show that the false 
oath was taken m a judicial proceeding and before a court of com- 
petent jurisdiction (d), but it need not allege in detail facts showing 
that the court had jurisdiction over the matter in question. 


Ilatley (1824), 1 0 & P 2.18 , and seo R v Pt trims, supra) If the alleged falso 
statement was m a foreign language, it is sufficient to sot forth an English trails 
lation in tho indictment, alleging that the defendant 8* ore “ in substance and to 
the effect following, tint is to say " (R v Thomas (1818), 2 Cur & Kir 800). 
The fact that owing to an informality in tho jurat or other technicality tho 
affidavit could not have boon usod will not prevent an indie tmont lining founded 
upon it (J2 v Henley , supra, Bill v B<nmnt (1841), 8 M & W 817, per 
Aldlrson, B , JR v Christian (1842), Car & M. 888, 893) The offonoo is 
complete upon the false oath being taken, and the fact that no 1100 was made of 
the affidavit and no proceeding founded upon it is immaterial (R v CrosUey 
(1797), 7 Term Hop 315) , so also is tho fact ihat the false ovidonco whs rojee led 
as inadmissible or withdrawn (R v PhtUpotts (1851), 2 Don 302) In It v fan 
(1669), 1 Sid 418, it was hold by tho court upon a trial at bar that upon un 
indictment foi porjury m an onswei in Chaucory to which exceptions were 
taken, whereupon a second answer was putm giving explanations, nothing could 
be assigned as penury which was explained m tho socond answer, because the 
socond answer made that which was at fust a perjury no perjury See the 
observations of Lord Eldon, L 0 , on this case m Adtnird* v M'fcay (1813), 2 
Ves &B atp 258 In R v dimes (1791), Peake, 17, Lord Kenyon, OJ., 
held that in the case of an assignment of perjury upon oral evidence the whole 
of the defendant's evidence should be pio\ed, for if in one part of Ins evidence 
he corrected any mistake he had made m another part of it, it would not be 
perjury , but m R v Dwolin (1793), Peako, 170, the same judge held that if 
the alleged false statement was an isolated answer, given in crons examination, 
and entirely unconnected with the original examination, tho latter need not be 
proved See also R v Rowley (1825), liy & M 299, R v Muntvn (1829), 3 
0 & P 498 

(u) R v Philips (1731), 2 Stra 921 , but it is otherwise in indictments for 
subornation of perjury (It v Rhodes (1703), 2 Ld Raym 886), and probably an 
indictment one count of which charges one defendant with perjury and another 
charges another dofendant with subornation is good (1 Russell on Grimes, 3 f2, n 
§ee fa r such an indictment R v Oood/eUow (1842), Car AM 569) The mdirt- 
ment may charge different acts of perjury in separate counts (Castro v Jt 
(1881), 6 App Gas 229) 

(a) The assignment of perjury in an indictment is the formal statement of 
the alleged false evidence, 

E R v. Rhodes, supra 

Criminal Procedure Act, 1851 (14 A 15 Viet, c 100) a 20. 

R, v* Pearson (1837), 8 0. & P 119, R v Overton (1843), 4 Q B R *• 
Btshtp (1842), Oar & M 302. Where an indictment for perjury statod that the 
false oath had been taken at quarter sessions upon the trial of 41 a certain 
indictment for nnsdemeaziour n against two persons, it was held that tbo indict* 
nt for perjury was good, although it dad not state what the misdemeanour 
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If the alleged perjury is in an affidavit or statutory declaration 
made before a commissioner to administer oaths, it is not Boffioient 
to allege generally his authority to take an oath , the circumstances 
under which the oath was taken should be set out in the indictment 
in order that the court may judge of the authority (a) 

The indictment must show, either by an expiess averment or by 
a statement of the proceedings or facts of the case, that the question 
to which the false statement related waB material (/). 

The indictment must Bhow either explicitly or otherwise what the 
material question was to which the alleged false statement related^) 
The indictment will be bad, unless it alleges that the defendant 
swore “falsely” The words “ eoiiuptly," “knowingly," or 
“maliciously” are insufficient to supply the defect (/<) 

Although m an indictment for the common law offence it is not 
necessary to allege that the defendant swore “ wilfnlly ” (t), an 
indictment for perjurv, in ordei to satisfy the Perjury Act, 1728(A), 
must state that the defendant swore “ wilfully and corruptly " (J) 

986. To piove each assignment of perjury there must either 
be (1) the evidence of two witnesses confirming each othei in 
substantial matteis, and dispioving the defendant’s statement alleged 
to be false (m) , or (2) the evidence of one witness contained by 
olhor independent and conoboiative circumstances (n) , or (8) 
evidence that the defendant has himself made a contradictory 
statement on oath or in wilting, and also that such contradictory 
statement was true and that the statement alleged in the 
assignment was false (o) 

wn 8 or that tho comt of quartei sessions liad jurisdiction to try it (R v 
Dunning (1871), L R 1 0 G It 1290, see also It v Dunlin (1793), 0 Term 
Hop 311, 320, It v Callanan (182(>), 6 R & 0 102, laveyy It (1851), 
17 Q B 496, Ex Ch ) 

(i) It v McDonald (1905), 21 Cox, C C 70, pet IUumno, J , and see R ▼ 
Nott (1943), 4 Q B 768 

(/) It v Dou Jin (1793), 5 Term llep 311 318 It v Ntrholl (1830), 111 A Ad. 
21 24 , It v ( tdta (1850), 4 Cox, C C 43o , if it does not do so, the defect 
cannot beamed bv amendment { fi v Harvt-y (18o8), 8 Cox, C 0 99) 

{a) An averment “ that it became and was material to asceitam the truth of 
the matter hereinafter alleged to have boon sworn to and stated by the said J Q 
upon his oath M is not a good averment of materiality (if v Good fellow (1842), 
Car & M 569) 

(A) R v tti%(1852), 3 Car & Kir 317, R ▼ Ilairts (1622k 5 B A Aid. 
926 

(i) It y Cox (1770), 1 Leach, 71 
Ik) 2 Geo 2, o 25, a 2 

(0 Jf v bt evens (1826), 5 B A C 246 With regard to the form of oath it is 
sufficient to allege that the defendant was in due manner sworn without stating 
the form of oath (R v M'Oarther (1792), Peake, 155, per Lord KxbYOX, C J ) 
The various assignments of pei jury must be negatiiea bv averments as in an 
indictment for obtaining property by false pretences ( R y Pcrrott (1614), 2 
MAS 379, 385) As to yenue, see pp 280, n , 284, n , ante 
(fa) R v Yotea (1841), Car AM 132, R v barker ( 1842), Car AM 639 
(ft) if V Boulter (18«j 1), 3 Car A Kir 236, R v Brntihvraite (1859), 8 Cox, 
0. 0 254 » R v H abater (1859), 1 F AF 515, where even a memorandum made 
by the witness at the time was held by Cockjburk, C J, to be sufficient 
corroboration, *ed Quart , see l Bussell on Crimes, 371, n 
(o) In if ▼, KniU (1822), 5B A Aid. 929, n (see also 939, n ), it was held that 
evidence that (he defendant had upon another occasion made a contradictory 



Fart X. — Offences against the Government. 


406 


The averment in the indictment of the words alleged to have swt. *. 
been spoken mast be strictly proved (p). Offeno«g 

Evidence mast also be given that the oath was taken in a judicial relating 
proceeding and before a court or person of competent ] unsdiction, and . the 
for this purpose the record of the proceedings must be proved (q). 

Justice. 


statement on oath eras sufficient without further evidence showing which of hu 
two statements was false , but it is submitted that this is not law (see it v Hook 
(ISAS), Dears & B 606, where it was said by Pollock, C B , at p (>14, that 
probably no judge would now direct a conviction upon such eudcucn os was 
deemed sufficient m B v Kmll without confirmatory cinunistam es. // V 
Wheatland (1838). 8 C ft P 218, B v Jackson (1823), 1 Low C V 270 , li r 
Hughes (1844), 1 Car ft Kir 519) Whore one witness proves the f of the 
defendant’s statement which is the suhjoct of tho indictment, conti ulictory 
written statements by the defendant, though not mado upon oath, hmu boon hi Id 
to be a sufficient corroboration [It v May hew (1834), 8 0 ft P 315) it ih not 
necessary to prove by two witnesses every fact which goes to make out an 
assignment of penury (ft v ItubnU (1818), 2 Oar ft Kir 807, U \ Hart 
(1876), 13 Cox, C C 174) 

(p) R v Bird (1891), 17 Cox, C C 887, where tho avonntmt was that the 
defendant had sworn he had soon n cortain porson at 1 1 15 a in , hut the outturn e 
showed that the defendant had Bworn he had soon lnm at 11 15, hut without 
stating whether it was am or pm, and Dm J , directed an urquittiil To 
prove what tho defendant swore a witness must bo culled who heaid his 
evidence givon , a magistrate s cleik’s notes or those of a shoitluind writer may 
be used bvthe person who wiote them to refresh his momoij in giving evidence, 
but they are not themselves evidence ( R v Newull (1852) t> Cox, C (J 21), nor 
are the judge's notes (It v Child (1861), 6 Cox, C 0 197, 20 J) , what was wild 
by the judge in delivering judgment in the court in which the oath was taken 
is not evidence (It v Britton ( 1893) 17 Cox, C 0 827), nor is tho result of th* 
proceedings™ that oouit {R v Good/rllow (1S42), Car AcM *689,671, II v lontun 
Moreau (1848) 1 1 Q 13 1028) The j udgo may apparently be subpoenaed to pmv o 
what evidence was given before him (It v Maryan (1832), 0 Cox, C O 107, 108 
Martin, B ), but that course ought not to be taken (It v Hazard (183S), 8 
C ft P 395, Pattern, J ) , and it appears that persons occupying a judicial 
position, though they are competent witnesses, cannot be compelled to give 
evidence as to what has taken place before them win* i acting in that capacity 


(Elite v Saltan (1808), 4 C ft V 327, n , Poneford bwagn* (1S01), 4 L T 

i H s) 13) and Poiiock, B , is stated to have refused to give such evident o 
2 Taylor, Evidence, 987, n ) 

(a) As to proceedings in the High Ouuit, see It v Scoft (1877), 2 Q B I) 415, 
OCR, wh< re it was held sufficient to produco the filed copies of tho writ und 
pleadings A soaled copy of the minutes oft proceedings in a county court, 
certified by the registrar, are sufficient proof of such proceedings and of the 
regularity thereof, and of the due appoint ment of the judge or depute judge 
(County Courts Act, 18S8 (51 ft 62 Viet c 49), « 28, It v JtoUrts (1878), 14 
Cox, C C 101 OCR) If the perjury is alleged to have tuki n place at u 
criminal trial, tho proceedings may be proved by the production of tho record l>v 
the officer of the court A certificate containing tho substance and effect only 
(omitting the formal part) of the indictment and trial for any f« lony or mm 
•demeanour purporting to be signed by the clerk of the court or other ofhc «'i 
of the court having custody of the records of the court where the mdutimnt 
was tried, or his deputy, is upon the trial of unv indie tinont for puipiiy or 
subornation of perjury sufficient evidence of the tnaJ of hw h indictment without 
proof of the signature or official character of tho person appearing 1 > h ^ve 
signed the certificate (Criminal Procedure Act, 1851 (14 ft 16 Viet c 188 h 22) 
The indictment alone is not sufficient evidence of the proceedings U v Colt* 
( 1887 ), 16 Cox, C C 166), but production b 5 the officer of the <ou l of the 
caption, indictment, and minutes from which the record worn 1 l«i di - wn up is 
sufficient (JR v Newman (1852), 2 I)en 390) If the alleged pujurjr was 
co mmitte d before justices the information must be proved and also the 
summons, and notice should be given to the defendant to produce the original 
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Evidence must -be given to prove that the alleged false statement 
was false to the defendant’s knowledge* Farther evidence may be 
given to show that the pet jury was wilful and corrupt, e.q*, by 
proof of expressions of malice used by the defendant towards the 
poison against whom he gave the false evidence (r). 

987. A judge of a superior court, justice or commissioner of assize, 
i mot jmu8, or gaol delivery, recordei, deputy recorder, chairman, or 
other judge of qumter sessions, judge or deputy judge of a county 
court or any court of record, justices of the peace m special or petty 
sessions, and a sheriff or deputy sheriff before whom any wnt of 
lnquuy or similar wnt from any of the superior comts is executed, 
may, in case it shall appear that any person has been guilty of 
perjury m any evidence given or any affidavit etc or other pro- 
ceeding before him, direct Buch person to be prosecuted for Buch 
perjury and may commit him for trial (>) 

988 Declarations have been substituted by various statutes (a) 
for oaths and athdavits m many cases In any case where a 
decimation is so substituted by statute for an oath, or is authorised 
by statute to be made, any person who wilfully and corruptly 
makes such a declaiation knowing it to be untrue m any material 
particular is guilty of a misdemeanour (h) 


summons, if it was sorted upon him ( K v NewaU (1852), 6 Cox, 0 C 21 , J2 v 
Jlurrtll (1802), 3 F & F 271 , R v Whybrwv (1801), 8 Cox, C C 438, R 
v D%llon (1877), 14 Cox, C C 4) , but if the dofondunt appeared before the 
justices, proof of tho summons is not neussury (if v fc7wiy(180.>), Le AOa 579, 
A8rt, 692, R v Smith (1807), L K 1 0 C R 110) To proto the jurisdiction 
of the liwtiLOS upon a chargo under the Licensing Ad« with reference to 
li ton noil promises tho licence must bo put in evidence (R v Li uns (1 872), 12 
Cox, C G 103, 11 v Atutia (1390), 17 Cox, C C 37) That a commissioner to 
administer oaths h ta a(tod os siuli is •prxmd fat ip evidence of hia authority to 
tuko tho oath without proof of his commission ( R v Howard (1832), 1 
Mood A R 187 t R v At wton (1811), 1 Car A Kir 469, 480) The commissioner 
need not be called as a v itnoss if the jurat of the affidavit states that the 
affidavit was taken before him b^ the defendant, and if his hand wilting and 
that of the defendant mo proved ( R v Moms (1761), 2 Burr 1189, R. v 
bprnuer (1824), 1 C itP 2b 0) 

(r) R v Muntm 0829), .8 0 & P 498 See R v £fef»cn*(1826), 5 B & C 246. 

(«) Criminal Procoduio Aot, 1651 (14 A 15 Viet c 100), s 19 As to com- 
mencing prosecutions ior periury while the proceeding m which the perjmy is 
alleged to ha\e boon committed is still ponding, see R v Ingham (1849), 14 
Q B 3%, if v Ashhurn (1837), 8 C A P 60, jWrfWZv Rutter (1337), 6C A 
P 337 

(d) Eg, Statutory Declarations Act 1835 (5 A 6 Will 4, c 62) As to false 
declarations in matters relating to certain branches of the revenue, see 8 5, os 
to excise, Revenue Act 1869 ( 12 A 33 Viet c. 14), s 25 , as to customs, Customs 
Consolidation Act, 1676 (39 A 40 Viet c 36), a 168 , as to taxes, Taxed* 
Management Act, 1880 (43 A 44 Viet c 19), e 66 See also pp 596, 553, 557, 
post, 

(ft) Statutory Declarations Act, 1835 (5 A 6 Will 4, o 62), a 21. See 
also Commissioners for Oaths Act, 1889 (52 Viet, e 10), ss 7, 11, which 
provide# that any person making a false oath or declaration in accordance 
with the provisions of that Act small be guilty of perjury The Act applies 
(s 1 (2)) to affidavits and declarations made for the purposes of any court 
or matter to England including matters ecclesiastical or relating to applica- 
tions for notarial faculties or the registration of any instrument whether under 
an Act of Parliament or otherwise These offences are not triable at quarter 
sessions (Quarter Sessions Act, 1842 (6 A 6 Viet o. 88), s 1) 



Part X.— 'Offences against the Government. 

, The punishment lot suoh an offence, whoie there is no other swr. 
expressly mentioned, is fine and imprisonment without hard Offanesk 
labour (c). nlatt&C 

the 

989 It is declared by statute (d) to be unlawful, and is therefore Adnfintotote 
a misdemeanour punishable with fine and imprisonment without lion of 
hard labour, for a justice of the peace or other poison to administer, Justtw. 
or cause to be administered, any oath, affidavit, oi solemn nffiima- ~~ 
tion touching any matter whereof such justice 01 other person had 
no jurisdiction or cognisance b} some statute then m fence 
Although a false oath taken before anyone who has authouty to Film oath 
administer an oath, but not taken in a judicial pioceeding, does not in *proowd- 
properly speakmg constitute perjuiy, the taking of such a false oath 
is a misdemeanour at common law , if it be done with an illegal or J 
improper object and in a nialtoi of public concern (<*), and upon an 
indictment for pet jut y the defendant may be convictod of stub 
misdemeanour, if the indictment states facts sutbcient to constitute 
the offence of taking a false oath (/) 

The punishment for taking such a false oath is imprisonment 
without hard labour and fine 



8l B-SFTT A, — Subornation of Perjury. 

990 Everyone is guilty of the common law misdemeanour of BubornaHom 
subornation of perjury who procui es another peison to take a ot P* r i ur 7' 
false oath amounting to poijury 
The punishment for this offence is penal servitude for not moi •> 
than seven nor loss than three yeais, or lmjaisonment with or 
without haid labour for not more than two joais (g) 


(r) Tho puniHliiDOut for delivering a doolaiation in which tho partnnlara 
required In the Revenue Act 1869 (J2 & 3J Viet c I'll, are not futlv and truly 
stated is a penalty of £20 (tbtd , s 20) , under the (' .'toms Consolidation A< t, 
1876(39 & 40 Viot c in) the ponnlti is £100 (ilnit , e 108) , under Iho Taxes 
Management Act, 1880 (Id ft 41 Viet. c 19), the piinnhmout is imprisonment 
without hard labour for not more than eix months and a pi nalty of tin Mo the 
amount of the duty for which the offendor has bpon charged (jbul , h 00) 

(d) Statutory Declarations Act, 1833 (0 Ac 0 Will 4 o 62), * 1 J There is an 
exception in favour of oaths required by the bwa of foreign countries to gne 
validity to instruments in wilting to bn used in suih (ountii«s, as to the 
indictment in such a case, see If v Nolt ^1 84 1), 4 Q 13 768 As to unlawful 
oaths, see p 463, ante 

(e) The following are instances — J! v Chapman (1849), 1 Don 4J2 (false 
oath before a surrogate to obtain a marriage licence) , Jie Jituhtm, Kx jmt te 
Overton (1816), 2 Rose, 267 (affidavit in support of potitoa to stay a certificate 
in bankruptcy), R v Hodgkin (1869), L E 1 0 0 R 212 (affidavit for tho 
nmrpoee of getting a bill of sale filed) The making of a false affidavit for this 
purpose is now made perjury by the Bills of Sale Act, 1878 (41 & 42 Viet o ii], 
s. 17 See title Bills op Sale, Vol HI , p 48 

(/) R v Hodgkin, tupra 

(of Penury Act, 1728 (2 Geo 2, c 26), s 2 , Penal Servitude Act, 18j7 (20 ft 
21 Viet a 3), s. 2 , Penal Servitude Act, 1891 (64 ft 65 Viet c 69), s f The 
vSaaoe is not triable at quarter sessions (Quarter Sessions Act, 1842 ( > A 6 Viet 
6 38), si) If a solicitor who has been convicted of perjury, subornation of 
perjury, forgery, or common barratry, afterwards acts as solicitor oi agent in 
sny motion we nudge ot the oourt In winch the notion is brought may inquire 
into the matter in a summary way and sentence him to penal servitude for seven 
Veers (Frivolous Arrests Act, 1726 (12 Geo. t, c t»), s 4, made perpetual by 
the since repealed stab (1747) 21 Geo 2, c. 3). 


ft 

> 
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Sect. 4 
Offences 
relating 
to the 
Administra- 
tion of 
Justice 


Indictment 


Tampering 

with 

witnesses 


To attempt or conspire to persuade or incite a person to give 
false eudence, although not amounting to subornation of perjury 
unless the perjury is actually committed, is a misdemeanour at 
common law punishable by fine and imprisonment (a). 

Attempting, by the manufacture of false evidence, to mislead a 
judicial tribunal and to pervert the course of justice is a common law 
misdemeanour, whether or not the tubunal is misled and even if it 
does not in fact sit (b) 

991. In an indictment foi subornation of perjury or for corrupt 
bai gaining or contracting with any person to commit peijury, or for 
inciting, causing, or procuring any person unlawfully, wilfully, 
falsely, fraudulently, deceitfully, maliciously, or corruptly to take or 
subscribe any oath, affirmation, declaration, affidavit, deposition, 
notice, certificate, or other writing, it is sufficient, wherever such 
peijuiy or other offence has been committed, to allege the offence of 
the person who actually committed it in the same manner as in an 
indictment for perjury (r), and then to allege that the defendant 
unlawfully, wilfully, and corruptly caused and procured such person 
to do ancl commit the said offence in manner and foim afoiesaid 
Wheie such porjury or other offence has not been committed, it is 
sufficient to set forth the substance of the offence charged upon the 
defendant without averring any of tho mattors unnecessaiy to he 
avoued in the case of porjury (d) 

Sub-Sect 4 — Inter feting with Wttncsan 

992 It is a common law misdemeanour, with the object of 
defeating the course of justice, to dissuade, intimidate, or prevent, 
or tiy to dissuade, intimidate, or prevent, a person who is bound 
to give evidence in a criminal matter from doing so (r) 

Tho punishment for this offence is imprisonment with oi without 
haul labour and fine ( J ) 

It is a high contempt of court, punishable, either summarily by 
tho coiut m which the matteL is pending ol on indictmont, by fine 
and imprisonment with or without haid labour, to use such violent 
and inflammatory language at public meetings or otherwise as is 


(«) 1 Ilawk P C , c 27, bs 9, 10 , R v Darh/ (1702), 7 Mod. Rep 100, 101 , 
R v Ifiqyme (1801), 2 East, 5, 17 , stat (1562-3) 5 Eliz c. 9 As to dissuading 
witm<«S(u from giving evidence, see p 600, post 

(6) R v Vrtones, [1891] 1 Q B 360, COR (fraudulently tampering witjl 
samples which would have been placed before an arbitrator, if au arbitration 
had taken place), Omealy v Ntuell (1807), 8 East, 364 (putting forward a 
false affidavit sworn abroad, upon which pen ury could not be assigned) 

(e) See p 493, ante. 

(d) Criminal Procedure Act, 1851 (14 & 15 Viet c 100), s. 21 As to the 
matters unnecessary to be averred m an indictment for perjury, see p 493, ante. 

(e) 1 Hawk P 0 , c 6, e 15 , Stephen, Digest of the Criminal Law, 113, 
R v. Idtwlty 11731), 2 Stra. 904, R v Loughran (1839), 1 Craw & D 79, 
Shaw t* Shaw (1861), 31 L (P M St a) 35, Re Hocley (Rucker's Case, 
(1898), 79 L T 306 As to subornation of perjury, see p 497, ante 

(/) See Criminal Procedure Act, 1851 (14 St 15 Viet o. 100), s 29, it v. 
Stivmton (1802), 2 East, 362 This offence is triable at quarter sessions. 



Part X.— Oeeinces against the Government. 

likely to influence the minds o! witnesses who will be called upon 
to give evidence in a pending prosecution fo). 

993 Everyone is by statute (A) guilty of a misdemeanour who 
threatens or punishes or injures, or attempts to pumsh or injure, 
any person for having given evidence upon any mquay held under 
a royal commission or by a parliamentaiy committee 01 purs uan t 
to any statutory authonty, unless such evidence was given m bad 
faith 

The punishment for this offenco is a fine of £100 01 unpnsoiiment 
without haid labour for not woie than threo months (t). 

Sub-Sect 5 —Barratry and Maintenance and Chawjwly 

994 A bairator is a common mover and exciter, or maintainor, 
Of suits and quan els either in the courts themselves oi m the 
country, as by a disturbance of tho peace, or whom the right to 
tho possession of land is m contioveisy m tailing oi keeping 
possession by foice, subtlety, or deceit, or by making falso inven- 
tions and sowing calumnies, lamoms, and lepoitu wlicicby discord 
and disquiet may grow between neigbbouis (A) 

The olfento is a common law misdemeanour punishable by lino 
and impnsonment without hard labour (l) 

995 Maintenance and champerty (»n) are misdemeanours at 
common hw (n), and specific punishments for vaiioua offences of 


(g) It v On *ow and ITT taUry (1S73), 12 Cox, C 0 3 .jS, and «ou litlo ((>*♦- 
TFMPl OP Cour r, Vol VIT , p 200 Tho oftcine is triablo at quuitor Hefuuous 
(/*) Witnesses (Fublio Inquiries) Protection Act, 1802 (65 A 56 Vnt < 64), 
b 2 Tho cuse may bo beard and determined by a court of summary jurisdiction, 
unless the prosecutor or the defendant wisho* it to be isont for tnal (s J) Thm 
offence is triable at quuitor sessions, oxcopt, it seems in tho metiopolitan area 
{tbid ) 

(t) Ibid , s 2 The oifendor may also bo ordered to jay compensation to tho 
person injured (s 4) 

£ Co Lift ,168 a No one can be a barrator m rospoc t of one a< t only The 
fcmont must charge the defendant with bomg a common barrator fl liawk 
P C,c 27, 8 5), particulars of the specific instances intended to Ikj pro\ed 
must bo given to the defendant (i bid , s 13), and the prosecution will not Tie 
albwod to give evidence of any other instances than those Kpocilnni m the 
pai-ticulars {/'A neon v £> (unit (1787), 1 Tonn Bop 748, 754) With Iho 
exception of R v Bdl grave (Guildford Assizos, 1882, referred to in Archbold, 
Criminal Pleading, p 1079) it is believed that there has not been a prosecution 
for barratry for many > ears Barratry is also used m another to 

mean a fraud committed by the master or seamen of a ship (see kail* v 
Wowcroft (1808), 8 Ka«t, 126, and title InbmiamJ*) Bariatry of this kind h 
a crime {Voddv Mitthi* (1816), 1 Staik 240), but is not indictable to 
but under the namo of soino such offence os larccn), fraud, maliuous injui) f 

° r (^ 1I l < 5awk P O, c 27, s 14 A person who, aftor bomg comi'M of 
barratry, practises as a solicitor in the High Court, may be punished hi m mly 
by that court and sentenced to Beven years* penal servitude, or to i »- 
ment with or without hard labour for two years (Frivolous Arrests W 1*25 
(12 Geo 1, c 29), s 4, made perpetual by stat (1747) 21 Geo 2, ( J’ Quart 9 
whether barratry is triable at quarter sessions 

As to wbat constitutes maintenance and champerty, and tho exceptions 
are illegal, see title Action, Vol, I , p 51 
, c 27, s 4 f Midi Walton (1811), A W 091, 700* 


to the rule that they 
(a) 1 Hawk. P C 
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tasti 
(Mtattu 
wteang 
to the 
Administra- 
tion of 
Justice. 


Conspiracy to 
obstruct the 
course of 
justice. 


t 


this chaxacter ate provided by ancient statutes '(o), which' still 
remain unrepealed, but which have fallen into disuse (p). 

It is lawful for persons to combine together to prosecute a 
gmlty person or one agamst whom there are reasonable grounds of 
suspicion (< q ) ; but, in cases m which the maintenance of civil suits 
js illegal (r) f combinations to maintain such suits are punishable, 
whether they are well founded or not, every conspiracy to commit 
an illegal act being an indictable misdemeanour (s) 

Sub-Sect 6 — Conspiracy to obstruct the Course of Justice 
996 It is a misdemeanour at common law for two or more 
poisons to conspire together (t) to obstruct, defeat, pervert or 
prevent the course of public justice (u), either by bringing a false 
criminal charge against a man (a) or by pi eventing a witness from 
giving evidence in a criminal prosecution or agreeing with him 
that lie should not attend at the trial for that purpose (6), or by 
publishing matter calculated to mterfeie with the course of justice 
or to perveit the minds of the couit or of the jurois (c), or by pro- 
ducing in court evidence known to be false (d) 

Tho punishment for the offence is fine and imprisonment with or 
without hard labour ( e ). 

It is no defence to a charge of conspnacy to accuse of a crime 
that the indictment or other proceedings prefuried oi intended to 
be piofcrred were insufficient, or that the court had no jurisdiction, 
or that tho cliargo was not a grave one (/) 


(o) Stats (127A) 3 Edw 1, co 25, 28 (stat Westminster the First), (1285) 13 
Edw. 1, c 4 9 (stilt Westminster the Second) , (1300) 28 Edw 1, c 11 , (1305) 
33 Edw 1 , (1327) 1 Edw 3, c 14, (1377) lRic 2, c 4 , (1383) 7 Ric 2, c 15, 
(1540) 32 Hon 8, c 9 

(p) Thoio has been no prosecution for such an offence for many jears 
U 11 v Best (1701), 1 Salk 174, 1 Hawk P 0 , c 27, s 7 

i r ) Rio title Action, Vol I , pp 51 ctsrq 

\s) R v Ojnc (1070), 1 W r ms Saund (od 1845) 300, k, where the informa- 
tion was for a conspir u y to obt un a verdict m a civil action by bribing two 
unions to procure themselves to be sworn as ]urors 
(0 As to oonspuacy, soo p 260, ante As to compounding offences, see 
p oU3, post 

( a ) See Criminal Procedure Act, 1851 (14 & 15 Yict c. 100), s 29 
(a) Stat (1305) 33 Edw 1, c 4 (Ordmnuo de Conspiratonbus) , R y Supal 
(1762), 3 Burr 1320, R v Sprayy (1760), 2 Buri 993 If the object of the 
conspiracy to bring a cnmmal charge be to extort monov , and tho indictment so 
alleges, it is immaterial whether the chaige is true or false (R v Hdhngbtrry 
(1825), 41), & 0 329, R v Jacobs (1M5), 1 Cox, 0 O 173) See also R y 
Mi Daniel (1755), Fost 121, 19 State Ti 809, where the person accused of the 
ciune Oonnn od at the accusation aud was a party to the conspiracy, the object 
being fraudulently to obtain a reward 

E R y Stevmton (1802), 2 East, 302, R v Hamp (1852), 6 Cox, 0 0 167 
ifcv 1 tbbits, [1902) 1 K B 77, 90, C C H 

R v Mawbey (1796), 6 Term Rep 619, 635. where the defendants 
WtJ Convicted of conspiracy to put in evidence a false certificate under their 
hangs as justices with reference to the repair of a highway A conspiracy to 
charge * man falsely with being the father of a bastard child is indictable (& 
v. Bmt (1704), 1 Salk 174) ' 

(«) Qnmuxal Procedure Act, 1851 (14 & 15 Vxot c 100), s 29 A conspiracy 
to commit perjury or subornation of perj uty, or to forge evidence, or to destroy 
wills or endenoe of title to realty, is not triable at quarter sessions, but con- 
epiraoies^to defeat the e*uU of justice by other means are triable in such a 

* ~ ‘ Tict c 38}, a. 1) 

supra So where a man maliciously 


BjmwueTvw wnwb uiy r'uis OX jUBUW Or O 

court (Quarter Sessions Act, 1842 (5 & 6 vici 
(/) 1 Hawk. P. C , c 27, e 3 , R y Supal , 
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'SM 


907. Everyone is guilty of a misdemeanour at common law who Bwt. 4 
destroys or disposes of a dead body in order to prevent an 
inqu est being held, m a case where an inquest may lawfully bo 

The punishment for this offence is fine and impusonment with* 
out hard labour (A). 


reUttat 
to the 
Admlniftem* 

tlmi of 

Justice. 


Sou Sect 7 — Contempt of Court 

998. It is a contempt of any court of justice to distuib and Contempt a< 
obstruct the eourt by insulting it in its presence and at a time when court, 
it is actually Bitting (t), or to disobey its orders or wan mils made 
within its jiuisdiction ( ;), oi to publish matter likely to impede the 
course of justice by piejudu'ug parties hcfoio their cause is h«aid, 
or to intimidate oi iniluenio juiois or witnesses (A), or to bcanduliso 
the conrt itself 

Contempt of court is a misdemeanour at commou law and punish, 
able by fine and imprisonment without hnid labour (/) 

Contempt of a court of recoid is also punishable summarily 
by committal or attachment by that court, and thiB is the course 
usually taken (m). liut m all cases the remedy by indictment 
remains 


prefers an indictment, he is liable to an action, although the indictment m v 
have beon defective (t'ippct v Hearn (JkJ.'j, A U & Aid fiJi) 

(p) Auon (1702), 7 Mod Eep 10, Ii \ Crue (1881), 1 2 Q B J) 217, It v 
Stephenson (1884), 13 Q 13 It 331. 3.18, OCR As to Cttws m which aa 
inquest may lawfully be held, see title Col onfus, Vol VI II , p 2 19 

! h) This off*noa is triable at quarter gesHons 

i) R v llamson (1638), Cro Car 003, Er vnrtf Marlbnmurjh (Dole) 
(1841), 5 Q B Ojm , and seo the judgment of the co » * delivered b\ Cave, J , m 
7? v Brampton Count if Court Judgt, [ISO I] 2 Q J) i « IJoM, C J , iipjw/iM 
to have thought that a more insolent expansion uf>< dt< a judge in <<uivt was not 
indictable {11 V Zfn</fT0(17O2), 7 Mod Hop 28 , and hi a U \ Nun (1 < 1 •), 10 JVforl 
Bep 186), and that tho proper punishment whh to proceed stmini irilj fur con- 
tempt But see 2 Hawk P C , c 22, s 35 In 1h< cam of a contempt of a 
court not of record, the only remedy is to order the removal of tho offender or 
to proceed by indictment or information Tho court ltd'll hus no power to 
commit, and the King's Bench Division of the High Court of Justice has no 
summary power in such a case (Lx parte Ityndmnn (1880), 2 T L It 351) See 
Willi* v Madachlan (1876), 1 Ex D 376, R v Wchh, hx parte Iiuwhu 
Time «, 24th Januarv, 1899, p 13, as to criminal luforuutionH for libel m null 
a case, see It v Ffatson (1878), 23 Sol Jo 8<>, hr parte Radnor (Karl) (1869) 
S3 J P 740 , JB v Master $ (1889), 6 T L IL 44 Jv Russell, Ex parte Morris 
(1903), 69 J P 450 

(j) As to the powers oi the sheriff to arrest those who resist him m the 
execution of writs, sec Sheriffs Act, 1887 (50 A 31 Viet. c 53), s. 6 (2) 

(k) See pp 489, 498, ante 

(J) Dickinson’s Quarter Sessions, 6th od 309 The offence is triable at 
quarter sessions, t bid 

(m) Upon the subject of contempt of court generally and its woimjmij punish- 
ment, see title Contempt op Cot nr, Vol VI j , pp 280, 307 Ncaih *11 4 ho oases 
in which the offence has been punished os wdiohoent are where iho orders of 
justices m quarter or petty sessions have been disobeyed. 8w 11 v M&bmson 
(1739), 2 Burr 793, 804 (order of quarter sessions to maintain /hildronkj R v 
Johnson (1816), 4 M A S 515 (order of quarter sessions on treasure r to pay to*^ 
of a prosecution) , R v Jryes (l 835), 3 Ad & EL 416 (^uaiku oid< r by a court of 
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shot 4 In tlie case of disobedience of an order by a ministerial officer 
Offences the juoper remedy is by indictment, or by attachment if the court 
relating has power to attach (n) 
to the 

Admlnirtra- 999 A peison cannot be found guilty of disobedience to the order 
tion of of a couit, if the onlei was made in a matter in which the court 

Justice mailing it had no jmisdiclion (o), but if theie was jurisdiction to 

make the order, the question whether it was lightly made on the 
merits will not bo consideied (]>) 

The defendant ma) give in evidence by way of excuse that he 
has done everything in his powei to obey the Older (q) 

Personal service of the whole older, 01 a copy, must have been 
made on the defendant (?). 

insulting 1000 An indictment or information will not lie for insulting 
•n^ud* 4 ** Molds spoken to or of a magistrate when he is not sitting as such, 

,u 801 unless the tendency of the words is to provoke a breach of the 

peace (a) , but scandalising a judge by personal scurrilous abuse of 
him as a judge, or any act done or writing published which is 
calculated to bung a court into contempt or to lowei the authouty 
of the judge of the court, is contempt of court, and is punishable by 
indictment or information as well as by the summary process of 
committal (t) 


assi/e), li v Jinditf (1849), 1 Den 416 (bast auly older iriddo at petty 
session*), soe also It v l err all (1830), 2 Den 61) , R v bewail (1845), 8 
(J B 161 (oidoi of institution of piemisos by justices of assize undei the Distress 
foi Kent Act, 1737 (11 Geo 2, c 19, s 17)), R v Walker (1875), 13 Cox, 0 C 
94 (older against waste made by the hipping Forest Commissioners under 
the hipping Forest Amendment Act 1K72 (35 & 36 Vut t, l )jj f s 5) Tlio 
last mentioned t use is, however, rather an illuviation of the principle that it 
a misdemeanour at common law to obstruct tho due execution of an Act of 
Vnlinmont or of tho powms gitcn bv it, us to which see also It v S7ntM(l780), 

J Doug (k n)4Jl Seo p Ji 2 ante 

(w) An indictment or attachment is tho proper proceeding, and a mandamus 
will not be granted when a public officer has lecemd an order from his 
znmdeisor any competent authority and disobeys it, when there is no such 
older and an act is required to lie dono, a mandamus will bo granted, and 
whon theio is such an order and tho ministerial ofhcei is only put forward as the 
nominal p irtj and there are other persons who ere realh to be acted on by the 
nmndam us, the mandamus will be granted (R v JJnsUw (17%) 6 Term Hep 168, 
ft v Surrey (County Treasurer) (1819), 1 Chit 6o0, It v Wood Uitton (High- 
way Surveyors) (1849), 18 L. J (M C ) 218, see also It Y Fay* (1837), 6 Ad. 
131 i92, 401, It \ Oswestry (Tmttimr) (1848) 12 Q B 239) 
ft y Ilollts (1819), 2 Staik 53G , R y bopa (1825), 3 B & C 857 

y Mytton (1783), 4 Doug (k B) 333, R v Gilkes (1827), 3 
52 * 

▼ C fash (1817) 1 Stark 441, 445 

▼ Kingston (1806), 8 East, 41, 1? v Jones (1840), 2 Mood C C 


O 


r 

8 


Sr 

8S 

m. 

(*) Fx parte Chapman (1836), 4 Ad & El 773, and we Ex parte Marlborough 
(Ihuct) (1844), 5 Q B 93 o, B v Bevel (1721), 1 Stra. 420, B r. Poeock (1741), 
2 Stra, 1167 , B r Weltje (1809), 2 Camp 142 
(4) B V. Bead n»d Bugganem (1742), 2 Atk 4G9, 471 , McLeod v St Aubm, 
fiaW A a 649, 561, P C , /Lv. Cray, [1900) 2 Q. B 36, 40,41 Buthoneel, 
though adretHv criticism in temperate language of the conduct of a judge if 
permissible, rad much latitude will in such a caw be allowed (B ▼. Gray, eupre, 
at p. 40). And aee title Ooktuot or Court, VoL VII , pp 283 et eeq. 
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Sect. 5 — Offences relating to At rest, the Prosc< uhan and Punuth. 
merit of Criminals, and the Execution of Cntl Process. 

Sub-Sect 1 — Mtaprmon 

1001 Misprision of treason is a common law mistlomeanour, and 
eonsibts in the bare knowledge and concealment of high tieason 
without any degree of assent thereto (u) 

A mere general knowledge that a lebclhon is intended without 
any knowledge of the peisons engaged or of paiticulars of the 
design is not sufficient to constitute the offence (x) 

A person knowing that tieason ib plotted or committed is bound 
to reveal it as soon as he can to a judge of assize or a justice of the 
peace ( y ) 

Two witnesses are necessary for a conviction, as in tieason (a) 
The punishment for nnspiiMOu of treason is impiisonuient for 
life, with fotfeiluie of goods and of the profits of lands for life (t>) 


1002 Misprision of felony is n common law misdemeanour, nnd 
consists of the concealing of a felony by a person who knows of 
but does not consent to it 

This offence is punishable by fine and impi isonment without hard 
labour (r) In the caso of an officer, as a sheriff or bailiff, the term 
of imprisonment is fixed at one year, as well as a ransom at the 
King’s pleasure (d) 

Sub Sfot 2 — Compounding Offenaa 


1003 It is a mibdemeftnour at common law (r) to compound a 
felony, t c , to agree in considei atxon of the return of goodn stolen 
or of any other advantage not to prosecute a peison who has 
committed a felony 

The punishment for the offence is fine and impi isonment without 
hard labour (/) 

It is no offence to abstain fiorn prosecuting (7/), or simply to 
promise not to prosecute, or to take back goods winch have boon 


(u) Stat (1564) 1 & 2 Vh & Mar c 5,8 8, 1 Hawk P 0,c « 2, 1 Halo 

P 0 371 And see title Consiitujional JLiw, \ol VI, p 3.>3 As to 
infants, see note (q) on p 240, ante 
<x) Kel 21 

(ty) 1 Hale, P 0 372 It would probabl v now be sufficient, if the information 
were given to a responsible officer of police 

(0) 1 Hale, P C 300 

(6) 2 Hawk P 0 , c 48, s 15, 1 Hale, P C 374 The Forfeiture A^t, 1870 

(33 & 34 Vicfc c 23), s 1, appears not to apply to this offence, which is neither 

-treason nor felony This offence is not triable at quarter sessions (Quarter 
Sessions Act, 1842 (5 A 6 Viet c 38), s 1^ 

(c) 1 Hale, P C 374 The offence is triable at quarter sessions An to 

infants, see note (q) on p 240, ante 

{d) Ibid There has been no prosecution for this offence for many years 7 he 
expression “misprison of felony" has " somewhat passed into oesurhide" 
( WilUamM v Bayhy (1866), L B. 1 H L 200, at p 220, per Lord WfMuirav, 
oat the fact that mere concealment of a felony without any participation in it is 
stall a criminal offence may affect the validity of a transaction ba*««l on such 
concealment (see Wtlltama v BayUy (I860), L RlEL 200, 220, 

(e) 3 Co Inst 134, lHawk P. C,c 7, ss.6,6,7. The offenoe was anciently 
known as theft-bote 
(/) The offenoe in triable at quarter i 

(1) See supra. 


8m, S. 
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ing a penal 
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Corrupt 
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reward for 
restoration 
of stolon 
property 


Stolen, unless they are returned in consideration o l a promise to 
favoui the thief either by not prosecuting him or otherwise (h) 

It is the agreement not to prosecute which constitutes the offence, 
and it is immaterial whether there is or is not a subsequent failure 
to prosecute (t). A person may be convicted of the offence of 
compounding a larceny although he is not the owner of the stolen 
goods (j). 

An agreement to compound a misdemeanour of a public nature, 
even if made with the consent of the judge at the trial, is unlawful in 
the sense that such an agreement can give rise to no civil light and 
no action can be brought upon it (A) , m some cases, when the 
object Of the agreement is to obstruct or prevent the course of 
justice, tho poisons who enter into such an agreement are, it seems, 
guilty of a common law misdemeanour (Z) 

1004 It is by statute (tn) a misdemeanour for a common informer 
or plaintiff in an action on a penal statute to compound or agiee 
with a person alleged to have offended against such statute, until the 
defendant has made his answer m court, and such compounding 
is then only lawful with the consent of the court 

The offence may be committed, even although proceedings for a 
penalty have not been commenced (n), and even if there has been 
no offenco against the penal statute, if money is taken to prevent 
thieatened piocccdmgs under the statute (o) 

The oflence is not committed, if the infringement of the penal 
statute is only cognisable by magistrates (p). 

The punishment foi this offence is fine or imprisonment without 
haid labour or both, and the offender is upon conviction disqualified 
from thereafter suing upon any penal statute (q) 

SvB-PrOT 3 — Corrupt Reward) 

1006 Everyone is by statute (r) guilty of a felony who corruptly 
takes any money or lewaid duectly or mdirectly under pretence or 


(A) 1 Hawk P 0 , c 7, e 7 

(t) R v Burgess (1885), 16 Q B D 141, 0 C R , but see R v Stone (1830), 
4 0. & P 379, wheie an acquittal wbb directed because after the compounding 
the defendant hadm fact prosecuted the felon to conviction, which case, however, 
cannot since R v Burgee*, supra, he oonsideied as of any authority 


(/) R v Burgees, supra 
(A) Colin 


Collins v Blantem (1767), 2 Wils 341 , 1 Smith, L 0 , lith ed , 369 , 
Ketr v hetman (1844), 6 Q B 308 , (1846), 9 Q B 371, Ex. Oh., WmdhtU 
Local Board of Health v Pint (1890), 43 Oh D 331, C A 

(1) See per WiiatoT, 0 J ,in Colltvs y Blantem, supra, at p 873 “ this is an 
agreement to stifle a prosecution for wilful and corrupt perjury, a crime mo^t 
detrimental to the commonwealth , for it is the duty oi every man to nroeeoute, 
^appear against, and bnng offenders of this sort to justice Many felonies are 
net so enormous offences as penury, and therefore to stifle a prosecution for 
pftHury seems to be a greater offence than compounding some felonies.” It is 
prolANe that many cases ef this land may be punishable as eowpuacMS to defeat 
the ends ef justice (eee p 500, onto). 

(«) Mat (1576-6) 18 Elia o. 6, «. 4, 5 

(a) Av> tiedey (1805), Buss. A By 84. * 

(o) A V. Best (1839), 9 0. Jr* 868. 

Ip) M Ti-Cmp (1818), 1 B A Aid. 282. • • 

vs) Stat (1575 6) 18 Elia o 5, as. 4, 6, Pillory Abolition Ant, 1813 («• 
Geo 3,«. 138), s 2 The offense is tpaWe at oaartid smwicna. < f. 

(r) Larceny Act, 1881 (24 A 25 Tick c. 96), a 101 Whoever (1) pnbhcly 
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upon account of helping any person to any chattel, money, valuable tnr ( i 
security or other property which has by any felony or nwdemeanour OfieaoM 
been .stolen, taken, obtained, extorted, embezzled, converted, or dia- nUtfnfla 

S ued of, unless the person taking Buch reward shall have used due kCMMh 
igence to cause the offender to be brought to tnal for his offence. 

The reward is “ oorruptly ” taken if it is receucd dishonestly, 
tinder false pretences, and with a false and sinister design, and with Meaning at 
no intention to detect or discover the thief (<). It is unnecessary 0WTU P tly ’ 
to show that the reward a as paid before the property was restored, if 
it was bo paid in pursuance of a previous agreement to that effect (t). 

The punishment for this offence is penal servitude for not more 
than seven nor less than three years, or imprisonment with or 
without hard labour for not more than two years , if the offender is 
a male under eighteen years, whipping may be also ordered (u) 

1006 Eveiyone is by statute (x) guilty of a misdemeanour who Doga, 
coir aptly takes any money or reward under protenco of aiding any 
person to recover a dog which has been stolen or is m the possession 
of a person not the owner 

The punishment for this offence is imprisonment for not more 
than eighteen months with or without hard labour (i/). 

Sub-Sect 4 — Hunting or obstructing a Peace OJ/ircr (a) 

1007. Everyone is by Btatute (6) guilty of a misdemeanour who Restating 
(1) assaults, resists, or wilfully obstiucts any poaeo oihcei in the P** 060 ®*" 


advertises a reward for the rot urn of any property (seo Minima v Our 7m/i 
Publishing Co , [1901] 2 K B 661, C A ) which has bean stolen or lost, and 
in such advertisement uses any words purpoitimj that no questions will bo 
asked , or (2) makes ubg of any words in any public advertisement purporting 
that a reward will be paid foi any property ttfolen or lost without seizing or 
making inquiry after the person producing it f or (.»' offers in any such public 
advertisement to return to any pawnbroker or other per on who may have bought 
or lent money upon any proporty stolen or lost the money so paid or lent, 
or any other reward for the return of such piopeity, or (4) who punts or 
publishes any such advertisement, is liable to foifoit £o() and costs to any person 
who will sue for it (Larceny Act, 1801 (24 & 25 Tint c 06), s 102) If such 
an action is brought against the printer or publisher of a newspaper, it must )>o 
co mmence d within six months, and the assent in writing of the Attorney- 
Generator Soh< itor-General must bo first obtained (Lorcenj (Advertisements) 
Act, 1870 (33 & 34 Viet c 66), s 3) 

(*) R v King (1844), 1 Cox, C C 36, per Tindal, 0 J., decided on a similar 
provision in 7 & 8 Geo 4, c 29, s 68, see also R v. Hart (1843), 2 I* T (o s ) 
248, R v Pcwcoe (1849) 3 Cox, C 0 462, C 0 k,in which, the jurj having 
found that the prisoner knew the thieves and assisted the prosecutrix uh her 
•agent m endeavouring to purchase the stolon property horn them, not ineauU'K 
to bring the thieves to justice, the court held that this finding eatuLlislif*l ail 
the facts necessary to constitute the offence, see also R v Ledbuicr W2>), 


1 Mood. 0 C 76 

(t) R v. fflhnneU (1857), 7 Cox, C 0 337, C C E (Ir ) 

1 * i . i « rtAi in i a Ac tT!_i — fifl*. . Ini 


(t) R v. ffDonneU (1857), 7 Cox, 0 C 337, C 0 E (Ir ) 

\u) Larceny Act, 1861 (24 & 26 Viet c 96), a 10) , FenalSemtude t 1801 
[64 ft 56 TicL c. 69), a 1. The offence is triable at quarter sessions \ to the 
power to require the accused person to enter mto recognisances see p 4i2, ant*. 


sessions 


(b$ ^qpxnsftL Person Act* 1861 04 ASb Viet o. 100;, i 38. 

offence is triable at quarter sessions 
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Refusing to 
Burnt a 
peace officer 


dbft execution of his duty, or any person acting in aid of aueh 
officer , or (2) who assaults any person with intent to resist or 
prevent the lawful apprehension or detainer of himself or of any 
other person for any offence 

To warn a person with a view to prevent him from committing an 
offence is not an obstructing of a police officer who is seeking to 
obtain evidence upon which to prosecute him (c) It is doubtful 
whether the obstruction to be punishable need be either a physical 
act or a threat (d). 

A person resisting a peace officer cannot be convicted of this 
offence, unless the officei was acting strictly within the limits of his 
powers and legal duty (e) Although a person is entitled to resist 
an arrest which a constable is not authorised to make, he is guilty 
of an assault if he uses more violence than is reasonably necessary 
for the purpose (/) It is not necessary to show that the defendant 
knew that the person ai resting him was a police constable (g ) 

The punishment for such offence is imprisonment for not 
more than two years with or without haid labour (li). 

1008 Every person is guilty of a common law misdemeanour 
who lefuses to assist a peace officer in the execution of his duty in 
preventing a breach of the peace, when there is a reasonable 
necessity for calling upon such person, and such person is called 
upon to assist the officer and is not pi evented by any physical 


S Bastable v Little , [1907] IK IJ 59 

) If a policeman in seeking for information which might lead to tho convic- 
tion of the perpetiatora of a crime is wilfully misled by false inform ition, the 
person giving tho false information would seem to be committing an offence 
against the Offences against the Person Act, 1861 (24 & 25 Viet o 100), s 38 
( Bastable y Little % eujira, per Darling, J , at p 63) 

(«) In the following cases the resistance was held to be justifiable — R v 
Sanders (1867), L B l O O R 75 (arrest by a county police constable instead 
of by a parish constable) , R v Cumpton (1880), 5 Q B D 341,0 0 R (arrest 
m the oity of W , which had a separate commission of the peace, by constables 
of the county of W undei a warrant not backed by a justice of the city) , Codd v. 
Vale (1876), 1 Ex D 352 (arrest under warrant for offence less than felony, 
the officer not having the warrant with him) , R v Prebble (1858), 1 F & F 325 
(resisting constable who was clearing a public-house, there being no nuisance 
ot danger of a breach of the peace or any lUegal act committed) , see also R y 
fipenor (1863), 3 F &F 867 , R v Light (1857), Dears &B 332, R v Marsden 
(\8G8\L R 1 C O R 131 , R v Roxburgh (1871), 12 Cox, O C 8 
(/) R v Mabel (1840), 9 0 & P 474 

(jf) R v Foibes (1865), 10 Cox C C 362, per Russell Gurney, Recorder of 
Lonao-i , R v Maxwell (1909), 73 J P 176, C C A 
(5) Offences against tho Person Act, 1861 (24 & 25 Viet c 100), s 38 This 
offence as tnable at quaiter sessions * 

A person who commits an assault upon a constable in the execution 
of his duty may also be dealt with summarily and sentenced to a fine of 
£20 or imprisonment with or without hard labour for six months, or, upon a 
second conviction within two \ears, to nine months’ imprisonment with or 
without hard labour (Prevention of Crimes Act, 1671 (34 & 35 Viot c 112), 
s 12) ; eee also, as to the summary jurisdiction, Prevention of Grimes Amend- 
ment Act, 1885 (48 & 49 Yict, c 75), s 2 Anyone may apprehend any 
person found committing an indictable offence in the night, a person so 
apprehended who assaults or offers any violence to anyone authorised to 
apprehend him is guiltjr of a misdemeanour, the punishment for which is three 
years' imprisonment with or without hard labour under the Prevention of 
OffenoesAot* 1851 {14 ft 15 Yict c 19), s 12 
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impossibility or lawful excuse (t). It is immaterial that the saoc. a. 
assistance would have been useless if it had been rendered (1). Offences 
The punishment for this offence is fine and imprisonment without relating to 
hard labour (A). Arrest, 

Prosecution 

Sub-Sect 5 — Offmctt relating to Pneont etc stc. 


( l ) Prison Breach 

1009 A person is guilty of the common law offence of bieaeh of Breach of 
prison who, while lawfully m the custody of the law foi any cause P rl#on 
whatever, whether criminal or civil, and whethei he is actually 
within the walls of a prison or in the custody of any person who lias 
lawfully arrested him, escapes from that custody by the use of any 
force (Z). If the pusoner is under detention upon a chargo of tienson 
or felony, whether he has been convicted or not, the breach of 
prison is & felony , the punishment is then penal servitude for 
not more than seven nor Ipsb than thieeyeais, or lmpusonmont 
with or without hard labour for not more than two years (m ) , if 
the detention is upon a lesser charge, bieaeh of puson is a 
misdemeanoui (n) , the punishment in that case is fine and 
imprisonment with or without haid labour (o) 

A prisoner maybe convicted of breach of puson, although he has 
not been tried for the offence in respect of which he was com- 
mitted (p), but if he is first tued on indictment foi the latter offence 
and acquitted, it seems that he cannot afterwaids be convicted of 
the bieaeh of prison ( q ) 

( l ) R v Brown (1841), Car & M 314 , It v Shrrlock (1866), Ij II 1 0 0 U. 

20 There appeals to be no modem authority that there is a legal duty to 
afford physical assistance to the police to arrest in casos other than those 
involving a then existing or threatened breach of the peace, and m the older 
text-books the obligition seems to be confined to the caw* affrays Ree Dalton, 

Country Justice (ed 1705), c 8, p 35 , and Bitson on i / Office of Constable '* 

(1815) at p 40 

(,;) R v Biown % supra 

Ik) This offence is triable at quarter sessions As to resistance to a shoufT, see 
Sheriffs Act, 1887 (50 & 61 Viet c 55), s 8 (2) 

(Z) 2 Hawk P C,c 18, ss 1,4, R v flaswell (1821), Buss &By 4 *j 8 If 
the person detained leaves the pnsen or escapes from custody without the use 
of force, the offence is called an “ escape ” f sue p. 608, post 

(m) Criminal Law Act, 1827 (7 & 8 Geo 4, c 28), s 8 , Penal Servitude Act, 

1891 (54 &. 55 Viet c CO), s 1 , (1295), 23 Edw 1, statute defranytnUhus prtsunam. 

(») 2 Hawk P C, c 18, ss, 1, 8, 16, 16 It has been doubted u bother 
there oan be a conviction for breach of nnson, if the committal is for a f< 1 «»ny 
which bus not in fact been committed oy anjone(*Ld s 15 , 1 Hair, P < 1 
610, but see H v Waters (1873), 12 Cox, 0 C 390) It is submitted that this 
can only depend upon whether the prisoner was at the time m lawlul custody 
or not If, for instance, he wore arrested l>y a private person upon suspii urn 
of a felony which hod not been committed, ho could not m convicted of bn i« li 
of pnson, if he freed himself from the custodi of that i^rson 

(o) Criminal Procedure Act, 1851 (14 & lo Viet, c 100), s 29 11 k " ii 

pnson is triable at quarter sessions 

(p) 2 Co Inst 592 

(q) l Hale, P C 611. Where a prisoner upon a charge of felon v rn nb his 

escape while under remand before the magistrates, and was afterwai <J» r« cup- 
tuxea and the original charge then dismissed, it was held that he might never- 
theless be indicted for the breach of pnson, the dismissal by the notices not 
being equivalent to an acquittal on an indictment ( M v. (1873)! 12 

Cool, C. C (Martin, B ) 390). 
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Escape. 


By prisoner 


By officer. 


< ObzMjnal Law abb Procbdubs. ' , »; 

No breach of prison amounts to felony* unless the prisoner 
actually escapes (r). There must be an actual breaking and tike use 
of some real foioe or violence, bat the offence is committed qyen 
though the breaking may have been done accidentally in the course 
of the escape ( a ) 

If a prisoner breaks out of prison to save hiB life, as in the case 
of fire, be is not guilty of breach of prison, but it is otherwise if he 
himself has fired the prison (t). 

1010 By statute («) a person breaking or escaping ont of any 
place of legal confinement before the expiration of the term for which 
he is committed by virtue of the Vagrancy Act, 1825 (v), is to be 
deemed an mconigible rogue and liable as such to be committed to 
prison until the next quarter sessions. At qnartei sessions he may 
be ordered to be imprisoned with or without hard labour for not 
moie than a year and to be whipped (a). 

(u.) Escape 

1011 At common law every person is guilty of an escape ( b ) who, 
(1) being a prisoner, without force, escapes from custody or 
puson (c) , (2) being an officer, intentionally or negligently allows 
a prisoner to escape from hiB custody , (8) being a private person, 
and having a person in his lawful custody, permits him to escape. 
In all these cases it is immaterial whether the escape is before 
oi after conviction, or whether the prisoner was guilty or not, or 
whether he was at the time of the escape actually m prison or on 
his way there or detained for the purpose of being sent there. 

If a prisoner escapes from any lawful custody, without force but 
by artifice or similar means, he commits a common law misde- 
meanour punishable by fine and imprisonment ( d ). 

1012 To lender an officer guilty of an escape, there must first 
ha\e been an actual and lawful arrest. If the ane6t was of such a 

(r) 2 JPiwk P 0,o 18, s 11 But an attempt, by breaking the prison, to 
escape will bo a misdemeanour 

! s) 2 Hawk P 0 , c 18, b 8 , R v Haswdl (1821), Buss & By 468. 

t) 1 Hide, P C 611 

a) 2 Hawk F 0 , o 18, b 20. 

u) Vagrancy Act, 1625 (5 Geo 4, c 83), s 6 

yj Ihtd 

a) Ibid , s 10 An offender who has been ordered to be confined in Park- 
hurst prison, and who breaks prison, is, if he is under sentence of imprisonment, 
to locoive an addition of not more than two years to his term , if he is under a 
sentence of penal servitude, he is to be treated in the same way as othy 
offenders who escape from penal servitude (see Transportation Act, 1824 

S Geo. 4, c 84), s 22), if such an offender is convicted of a recent escape, he 
to be adjudged guilty of felony An attempt to break prison is punishable 
by an addition of not more than twelve months’ impiisoninent to the sentence 
which the offender is undergoing (Parkhufst Prison Act, 1838 (1 & 2 Viet 
c 82), s 1-) As to escape from Pentonville Prison, see PfenionviUe Pinson 
Act I8tt (6 A 6 Viet o 29), s. 24 
(6) SeM*p» 607, ante, and p 611, post 

(c) If fbftoe is used, the offence is breech of pruOn : see p. 607, ante 
(d) 2 J&tk, P 0 1 o 17, s 6 If the escaping prisoner was in custody on a 
cnmrnSt Charge hard labour may be added f Criminal Procedure Act 1861 
(14 & ltf Viet. 0 . 100), s. 2Q) This offence is triable at quarter sessions* 
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nattae that the prisoner would have been justified in escaping, the Vw*. *• 
officer is equally justified in releasing him (e) Offences 

An escape ol which an officer is guilty may be either voluntary relating to 
or negligent. An officer who is guilty of a voluntaiy escape is A rrest, 
punishable in the same way as the escaped prisoner who was in Pr08 ®{®®® 
custody (/), and forfeits his office (g) fzi 

If a person under detention for felony is guilty of the felony 
for which he is detained, the officer voluntarily permitting him to 
go is an accessory after the fact to that offence (A). 

An officer who negligently allows his prisoner to escape is liable Nagilguo*. 
to be fined (i) A head gaoler may be fined, when an escape lias 
taken place by the negligence or even by the voluntary action of his 
subordinate (A) If a prisoner escapes from gaol or from an officer, 
the presumption is that the gaoler or officer was negligent, as ho 
should have seen that the gaol was secure, or have taken a suffi- 
cient force to convey the person arrested to prison , but it is open 
to him to rebut this presumption (if) 

A gaoler or other officer is entitled to recapture a prisoner who R«o*ptura. 
has escaped by his negligence, and if he doos bo upon fiesli pursuit 
and without losing sight of him, the officor cannot be convictod of 
an escape, as the law will assume that the piiBOner still romained in 
his custody (»»). 


1013 A private person who has lawfully arrested another (n) is 
not only entitled, but bound, to hand him ovci to a person who hy 
law ought to have the custody of him. If instead of doing so he 
either voluntauly or negligently permits the person so at rested to 
escape, he is liable to the same extent and punishable m tbo samo 
way as an officer. The liability of the private person ceases upon 
the delivery of the prisoner to a propel ofticei (o) 

It is a common law misdemeanour to aid a i rson to escape fiom 
lawful custody on civil process ( p ) 


8 


19, as 2, 3 

/) 1 Hale, T 0 593, 2 Hawk F 0, c 19, as 22, 25 This oftonco m 
ibfe at quarter sessions, except where the felony of which the pusonor is 


2 Hawk P 0 , r 

r o, 

triabfi 

guilty could not be tned there. 

(0 2 Hawk P C.,o 19,s 30 

(A) B v Bumdge (1735), 3 P Wins 439, 485 

<i) 1 Hale, P. 0 603 , 2 Hawk P C , o 19 e 31 The fine at common law 
wag £100, if the prisoner escaping was an attainted felon, £5 if he had bro n 
indicted but not attainted, ana discretionary m other owes (2 Hawk P (’, 
o, 19, 8. 39) 

. (*) 2 Hawk P 0 , c 19, as 27, 29, Woodgate v KnatchbuU (1787), 2 Tom 
Bep, 148, 156 

0) 1 Hale, P 0 601, 2 Hawk P C , o. 19, ss 15, 16 
(in) 1 Hale, P C 602, 2 Hawk P C , c 19, ss 0, 13 As to recapture by 
an officer who voluntarily allows a prisoner to escape, see 2 Hawk. P, C , c 19, 


(n) Aa to the circumstances under which a private person lawfully 
arrest, see p 296 

(o) 1 Hale, P 0 595, 2Hawk P.C,c.20. 

(jp) JL v Allan (1841), Car & M 295, where the prisoner aided bad been 
arrested under a m and continued a prison under an order <>( the Court 
for the Belief of Insolvent Debtors, see also 2 Co. Inst 589 As to escapes 
suffered by officers, m 2 Havrfc, P. 0., c. J0, as to escapes sufloied by private 
***** see fW., o. 20. 
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in escaping 


Aiding 
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war to 
escape 


Termittlng 
criminal 
lunatic to 
escape. 


The punishment for this offence is fine and imprisonment^. 

1014. A person is by statute (r) guilty of felony who aids any 
prisoner to attempt to make bis escape from any gaol, or from the 
custody of any constablo or other officer or person who then has 
lawful chaige of him m order to take him to gaol under a warrant 
of commitment foi treason or felony. 

The punishment for this offence is penal servitude for not more 
than Beven nor less than three years, or imprisonment with or without 
hard labour for not moie than two years (s) 

1015 Any peison is by statute (t) guilty of felony who aids any 
pusoner m escaping or attempting to escape from any prison, or 
who, with intent to facilitate the escape of a prisoner, conveys or 
causes to be conveyed into a prison any mask, dress, or other 
disguise or any letter, aiticle, or thing (a) 

The punishment for such offenoe is imprisonment with or without 
hard labour for not more than two yearB (/>). 

1016 Everyone is by statute (o) guilty of a felony who aids a 
pusonei of wai to escapo 

The punishment for the offence is penal servitude for life or for 
not less than three years, or impiisonment with or without hard 
labour fot not moie than two yeais(^) 

1017 Any officer or servant in an asylum for criminal lunatics 
ib guilty of felony (e) who, through wilful neglect or connivance f 
peimits a person confined therein to escape 

The punishment for this offence is penal seivitude for not more 
than five noi less than three years, or imprisonment with or without 
hard labour for not more than two years (/). 


(a) The offence is triable at quaitei sessions 

(r) Prison (Escape) Act, 1742 (16 Geo 2, c 31), s 3 By s 4 a prosecution 
must be commenced within one year of the commission of the offence The Act 
on) v applies to a oase where an attempt to escapo has been made and there has 
been no actual escape , the Act does not apply if there has been an actual escape 
( It v Tilley (1795), 2 Leach, 662) It is also a felony under this Act to convev 
into a gaol any disguise or arms for the purpose of facilitating the escape of 
prisoners (ibid , e 2) 

(*) Tbtd , Penal Servitude Act, 1891 (34 A 35 Yict c 69), s 1 The offence 
is triable at quarter sessions a 

(t) Puson Aot, 1865 (28 A 29 Yict c 126), ss 3, 4, 37 The Act does not 
apply to prisons for convicts under the superintendence of the Director of 
Convict PnsonB or to military or naval prisons (s 8) As to convict prisons, 
seep. 508, ante, and as to military and naval prisons, see Army Aot, 1881 
(44 A 45 Yiot o 58), ss 20, 22, and Naval Discipline Act (29 A 30 Yict. o 109), 
8. 82 

! a) M$ , a crowbar (R v Payne (I860), L R 1 C C R 27) 
l) Prison Act, 1865 (28 A 29 Yiot o 126), s 37 
e) Prisoners of War (Escape) Act, 1812 (52 Geo 3, o 166), s 1 
d) Ihd ; Renal Servitude Aot, 1891 (54 A 66 Yiot o. 69), s. 1 The offenoe 
is not triable at quarter sessions 

(e) Orinnnal Lunatoo Asylums Aot, 1860 (23 A 24 Yict. c 75), s. 12 

’/) Ibid , Penal Servitude Aot, 1891 (54 A 65 Yict o 69), a. 1 If be 
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(ill ) Rescue* 

1018. Bescue, or rescous, is the offence of a peison who forcibly 
frees another from a lawful anest, whether such arrest be by a 
constable or a private person, or whethei the person rescued is in 
prison or not It diffeis in its nature and incidents from hieacb of 
prison in that the latter is committed by the prisoner himself and a 
lescue is by another person 

By the common law if the person rescued is guilty of high treason, 
and to the knowledge of the rescuer was coinimttod foi that cnme, 
the latter is guilty of high treason (q) If the offence foi which 
the person rescued is in custody is a felony or a misdemeanour, the 
rescuei is guilty of a felony or a misdemeanour respectively (It) 

If the person lescued is in the custody of a pnvate porson, the 
rescuer is only guilty, if he knew that the peison rescued was in 
custody for a criminal offence , hut if he is in the custody of an 
officer or constable, it is otherwise, ns ho then lescues at lus penl (t) 

If the person arrested is entitled to free himself flora nn 
unlawful or irregular arrest, a person rescuing lum is not guilty 
of any offence (k) 

The peiBon rescued must be tried for Ins offence before the rescuer 
is tried for the rescue , if the former is acquitted, the lescuer cannot 
under any cncumstances be convicted of felony, hut ho may be fined 
and impiisoncd fora misdemeanour (/) If the peiBon rescued is 
convicted of felony, and the offence of the lescuer ib theiefore 
felony, the rescuer is liable to penal servitude for not more than seven 
nor less than three yeai s, or imprisonment with or without liai d 
labour for not moie than two years (w) If the rescue is committed 
under Buch cncumstances as to amount to misderneanoui only, 
the punishment is fine and impiisonment with or without haid 
labour («) 

1019. Everyone is by statute (6) guilty of a fi lony who rescues 
or attempts to rescue any person committed for or convicted of 


carelessly allows sucli a person to escape, he is liable on miminarv couvk tion to 
a tine of £20 (ibid ) The offence is triable at quartet sexsions A penalty of £20 
is imposed on an officer of a non-cnminul lunatic asylum foi assisting or oon- 
niving at the escape of a patient therefiom (Lunacy Act, 1890 (o.i Yict. c 5), 
a 323) As to escape from retreats and reformatories for inebriates, see Habitual 
Drunkards Act, 1879 (42 & 43 Viot. o 19), s. 26 , Inebriates Act, 1898 (61 & 62 
Viot c 60), as 11, 18, and the regulations mado under these Acts 

(q) 2 Dawk P 0 , c 21, s 7 But it was decided in one case that knowledge 
that the person lescued was confined for treason is not essential (B, v limsU i 
(1640), Oro Cai 681) 

(h) 1 Hale, P 0 W)6, 2 Hawk P C , c 21, s 1 , It v Benited, supra, It 
▼ Messenger (1668), Kel 70, 77 The offenoe is only triable at quarter sessions, 
if the felony or misdemeanour for which the person rescued is m custody is 
triable ther e 

1 Hale, P C 606 , 2 Chitty, Criminal Law, 183, n 

2 Hawk P C , c 21, s 2 , see, however, B v Almry (1867), 3 Jur (n 8.) 
760 

(0 1 Hale, P. C 698, 599. 

(m) Rescue Act, 1821 (1 & 2 Geo 4, c 88), s 1 , Penal Servitude Act, 1891 
(64 & 66 Viot C. 89), 8.1 

(s) Criminal Procedure Act, 1851 (14 & 15 Viet o. 100), a. 29. 

(o) Murder Act, 1751 (25 Geo 2, c 37), s 9. 
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Straying 

animals. 


mrnder The punishment for this offence is penal servitude for life 
or for not less than three years, or imprisonment with or without 
hard labour for not more than two years (p). 

(it ) Convict at Large 

1020 Any offender sentenced to penal servitude or banish- 
ment is by statute (?) guilty of felony who is afterwards at large 
within any part of the King’s dominions without some lawful excuse 
before the expiration of the term for which he was sentenced to 
penal servitude or banishment 

The punishment for this offence is penal servitude for life, or for 
not less than three 3 ears, or imprisonment with or without hard 
labour for not more than two years (r) 

Eveiy peison rescuing or attempting to rescue such offender from 
the custody of any gaoler or other peison conveying him, or who 
conveys or causes to be conve) ed to lum any disguise, instrument 
for effecting escape, or arms, is punishable as if the offendei had been 
in prison (a). 

(v ) Pound-bjcach 

1021 Goods impounded upon a distress (t) either for rent 01 
damage feasant are m the custody of the law , and every person who 
takes them from the pound against the will of the person impounding 
them is guilty of the common law misdemeanoui known as pound- 
breach (w). The punishment is line and impiisonment without 
hard labour (a) 

1022. If animals stiaying are being taken to the pound by a 
public officer and they are rescued, the rescuei is guilty of a 
common law misdemeanour, although the cattle have not yet 
reached the pound, but it is otherwise if they are rescued while 
being distrained by a private peison and before the impounding (fc) 

(pj Murder Art., 1751 (2.) Goo 2, c 37), s 9, Punishment of Offences Act, 
1837 (7 Will 4 & 1 Viet c 91) s 1 , Penal Servitude Act, 1891 (54 & 55 Viet 
c <>*)), s 1 Tho offence is not tuablo at quartei sessions 

(7) Transportation Act, 1824 (5 Goo 4, c 84), s 22 , Transportation Act, 
1834 (4 Ac 5 Will 4, 0 57) , Ponal [Servitude Act, 1857 (20 & 21 Viet c 3), 
08 2, 3 The Act will probably not apply to aliens depoited under the Aliens 
Act, 1905 (5 Edw 7, c 13), a special punishment being provided for such aliens 
in case of their return to this country (ibta , ss 3 (2), 7) See title Aliens, 
Vol I , p 323 

(r) Transportation Act, 1824 (5 Geo 4, 0 84), a 22 The offence is not triable 
at Quarter sessions 

M Ibid 

\t) As to wliat amounts to an impounding, see title Distress 

fa) Go Litt 47 b , 2 Chitty, Criminal Law, 201 — 207 , 2 Hawk P C f c lo, 
S. 58 $ wad see the preamble to the Pound- breach Act, 1843 (6 & 7 Viot a 30) 
tyMn whether an indictment lies m such a case, if a man retakes without 
force his own goods which have been unlawfully seized (B v Wahhe (1876), 
10 LB. 0 L oil, and sob R v Knxght (1908), 1 Or App Bep 186); in other 
oases the mere act of taking goods out of the custody of the law is, it seems, 
indictable, whether force is or is not used (B v Butterfield (1692), 17 Cox, 
0 C, 698 a B v Ntchohon (1901), 65 J P 298) The Pound-breach Act, 1843 
(6 & 7 Viot c. 30), provider a punishment wluoh can be awarded on Bdmmary 
conviction* 

(a) The offence is triable at quarter sessions. 

(b) R v. BradshM (lt>35), 7 O. A P. 233 ; and see title Animals. VpL £1 

p 385. ’ 
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1023. Besouisg goods lawfully distrained for rates is a common #wr 8 

law misdemeanour (c), upon the general principle that it is a Mfenoea 
cmmnal aot to rescue goods which are in the legal custody of ritefe# te 
officers of the law, although there may be no breach of the peace, ”*>t, 
and although the goods may have been stored in an improper PTOB ®J'®'* oa 
place (d). __L 

Sect. 6. — Offences affecting the Property and Prerogative of the 

Crown 

Sub-Sect 1. — Misapplication of Mark * <f Public Department t. 

1024. Certain marks bave beon exclusively appropriated by Miaapplioa* 
statute to denote His Majesty's property in public stores (f). t,on « 

A person is guilty of a misdemeanour (/) who without lawful 
authority applies any of these marks to stores The punishment 
for this offence is imprisonment with or without hard labour for 
not more than two years (g ). 

1025 Everyone is guilty of a felony ( h ) who takes out, destroys, Obliteration 
or obliterates, wholly or m pait, any such mark or any mark what- °* m 
soever denoting the property of His Majesty in any stores with 
intent to conceal the King's properly in them The punishment 
for this offence is penal servitude for not more than seven nor less 
than three years, or imprisonment with or without hard labour for 
not more than two yearB (i). 


(c) R v lirenan (1864), 6 Oox, 0 C 381 , R v Htaqins (1851), 2 I 0 L B. 
213 , and see title Distress These offences are triable at quarter sessions 

(d) See R v Beaurhamp (1827), 6 L J (o s ) (ic o ) 66 The rescue of goods 
seized by the sheriff under on execution is a misdemeanour of a similar kind 
As to resistance to sheriff, see Sheriffs Act, 1887 (60 A 51 Viet c 65), s 8 (2) 

(c) For the marks appropriated for uso generally u x on stores under the 
control of the Admiralty or anypubhc department or offic », or of any poison in 
the King’s service, see Public Stores Act, 1876 (38 A 39 Vict o 25), Sched 1 
For the marks applied to the stores uBed for the purposes of Greenwich Hospital, 
see Greenwich Hospital Act, 1865 (28 & 29 Vict c 89), s 45, Public stores 
Act, 1875 (38 A 39 Vict c 25), a. 17 
(/) Public Stores Aot, 1875 (38 A 39 Yict c 25), s 4 . 

( g ) I bid The offence is triable at quai tei sessions 

(A) Ibid, s 5 As to obliterating the marks on regimental necessaries, see 
s 13, and Army Act, 1881 (44 & 45 Vict. c 6S), s 156 The Public Stores Aot, 
1875 (38 & 39 Vict c 25), by b 12 incorporates the following sections of the 
Larceny Act, 1861 (24 & 25 Vict o 96) — Ss 98, 99 (punishment of accessors), 
s 100 (restitution of goods upon conviction), s 103 (apprehension without 
warrant ; search warrant , seizure of poison offering for sale or m pawn), ss. 
U)7 — 112, 120 (as to summary convictions), s 113 (repealed), s 116 (offences 
within jurisdiction of Admiralty), s 116 (form of indictment for ftsubsGuuuit 
offence and proof of previous conviction), s 117 (power of court in case of mis 
demeanour in addition to or substitution for other punishment to impose bne 
and require sureties), s 118 (repealed), a 119 (as to solitary oonfam nt, 
repealed, and whipping, inapplicable), a 120 (su mm a r y proceedings), s 121 

^ (t) Public Stores Act, 1875 (38 A 39 Vict c 25), s. 6 ; Penal Servitude Act, 
1891 (64 A 55 Vict c 69), si It is a misdemeanour to have pow^ssion 
of any of Bis Majesty’s stores reasonably suspected of being stolen or 
unlawfully ob taine d and not to give to the court a satisfactory act ount of the 
manner in which they were come by The punishment is a fine or 1 wo months’ 
imprisonment (Public Stores Act, 1875 (38 A 39 Vict. c 25), a 7) This offence 
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Sub-Sect 2 — Coinage Offences (k) 

1026. Every poison is by statnte (0 guilty of a felony (1) who 
falsely makes or counterfeits any coin resembling, or apparently 
intended to resemble or pass for, the King’s current gold or silver 
com (m) , or (2) who gilds or silvers oi with any wash or materials 
capable of producing the appearance of gold or of silver or by any 
means whatsoever washes over or colours any coin whatsoever 
resembling, or apparently intended to resemble or pass for, any of 
the King’s current gold oi silvei coin , or (3) gilds or silvers etc any 
piece of silver oi copper or of coarse gold or coarse silver or of any 
metal or mixtuie of metals, being of a fit size and figure to be 
coined and with intent that it Bhall be coined into counterfeit com, 
resembling, oi apparently intended to resemble oi passfoi, any of the 
King’s cm rent gold or silver coin , or (4) gilds or with any wash 
or mateiials capable of producing the coloui or appearance of gold 
or by any means whatsoever washes, cases over, 6r colours any of 
the King’s current silvei coin, or hies or m any manner alteis such 
coin with intent to make it resemble or pass foi any of the King’s 
current gold coin , or (5) gilds or silvei s etc any of the King’s 
current coppei coin with intent to make it resemble or pass foi any 
of the King’s current gold or silver com (n) 

The punishment for any such offence is penal servitude for life, or 
foi not less than thiee yeais, or impiisonment with oi without haid 
labour for not more than two yeais ( o ) 

1027 A coin which has been mado or altered so as to be other 
than it ought to be, oi made to lesemble that which it is not, is a 
counterfeit coin(p) It is a question of fact foi the juiy whether 

may be punished on summary conviction, but the offender may be indicted, 
provided he is not punished twice for the same offence (ibid ) The offence is 
triable at quarter sessions 

(lc) hee title Constiiuiional Law, Yol VI , p 461 

(/) Coinage Offences Act, 1801 (24 & 25 Viet c 99}, ss 2, 3 To counterfeit 
the King’s coin and to import false mono} from abioad resembling English 
money was treason by 25 Edw J, stat 5, c 2 , but this enactment, so far as 
counterfeiting was concerned, was only declaratory of the pre-existing law 
(Biact , bk d, ff 118 b, 119 b) Various enactments followed which were 
amended and consolidated bj stnt (1832} 2 & 3 Will 4, c 31, which repealed 
that part of 25 Edw 3, stat 5, o 2, which related to false money, coining thus 
ceasing to be treason The law on the subject is now to be found entirely m 
the Coinage Offences Aot, 1861 (24 & 25 Viet c 99) In that Act “the King’s 
current gold or silver corn ” and 11 the Kmg's copper com ” include respectively 
any gold or silvei or copper (or bi onze) coin coined in any of His Majesty’s 
mints, or lawfully current bv pioclam&tion or otherwise in any part of tip 
King's dominions, and “ the King’s current com’ 1 has a similar meaning (si) 
Fotao or couutei foifc coin "resembling or apparently intended to resemble or 
pass for any of the King’s cunent gold or silver com ’’ includes any of the 
current com which has b§en gilt, silvered, washed, coloured, or cosed over or 
in nay manner alteied to resemble or pass for any of the Kmg's current com of 
a higher denomination see E v Hermann (1879), 4Q B D 284, C C B. 

(m) Coinage Offences Act, 1861, supra, s 2. 

(o) Ibid> t ss. 2, 8 Tho offence is not triable at quarter sessions 

( p) 4 ▼* Hermann, supra, at p 288, C. 0. B., where a genuine sovereign 
which rod been fraudulently filed at the edges so as to reduce the weight by 
CM twenty-fourth, a new milling having then been added, was held to be a 
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the counterfeit bo nearly resembles any current coin as to be 
intended to resemble or pass lor it (?) 

The offence of counterfeiting consists in the making or altering 
of the com , it is not necessaiy that there should have been 
any attempt to utter it (a) Any ci edible witness ma\ prove that 
the com m question is counterfeit ( b ) 


1028 It is by statute (c) a felony to impair, dimmish, or lighten 
any of the King's current gold oi silver coin with intent that the 
com so impaired etc may pass as cunent com The punishment is 
penal servitude for not moie than foui teen nor less than tlnoe years, 
or impiisonment with or without Laid labour foi not more than 
two years (d). 

1029 Everyone is by statute (?) guilty of felony who unlawfully 
haB m his custody or possession (/) any filings, clipping, or gold or 
silver bullion, or any gold or silver in dust, solution, 01 otherwise, 
which has been produced 01 obtained by impairing, diminishing oi 
lightening the King’s cuirent gold or silver coin knowing it to have 
been so pioducod or obtained The punishment is penal servitude 
for not more than seven noi less than threo yeaiB, oi imprisonment 
with or without hard laboui for not more than two yeaia (g ) 


1030 Eveiyone is by statute (ft) guilty of felony who without 
lawful authonty or excuse (i) buys, leceives, pays, or puts off any 
false oi counterfeit com lesembling or apparently intended to 
resemble or pass for any of the King's cuirent gold oi silver coin 
at a lowei rata or \alue than the same imports or was apparently 
intended to import ( fi In an indictment for this offence it is enough 
to allege that the accused did buy etc the false or counterfeit com 


false and counterfeit coin With d to colouring corns to resemble genuine 
coins or coins of a higher denomination see R v Lint (1776), 1 Leacn, 

It y Case (17%), 1 Leach, 151, n , It v Turner 2 Mood 0. C 42 

(gilding sixpences), all decided on an eailiei hut similar siatutc 

(q) It v Wilson (178 >), 1 Leach, 285, R v Welsh (llbo) ibid **04, 1 
East, P C 164, where the pnsoners were held to have been 1 lghtly con vie tod of 
making pieces of metal appareutly resembling a shilling in size and colour, but 
bearing no impression whatever , and see R v Bjjrrw (18j 2), 6 Cox, 0 C 475 , 
R v Robinson (1865), 10 Cox, 0 C 107, 0 0 K 

(a) 1 Ilale, P C 228 , nor, apparently, an intention at any time to utter it» 
k) Coinage Offences Act, 1861 (24 ft 25 Viet c 00), s 29 

(c) Ibid , s 4 

(d) Ibid The offence is triable at quarter sessions 
(«) I bid , s 5 

(/) A person has any matter mentioned in the Act in his custody or pos- 
session not only if he has it in hiB personal custody or possession, hut also 1 / he 
knowingly and wilfully has it in the actual custody or possession of any other 
person, and also knowingly and wilfully has it m any dwelling-house or other 
^ A '■ ’ open or enclosed, whether 

her such matter shall bo 

__ t of any other person (i bid s 1). 

See R. v Skerrit (1826), 2 0 &P 427, R v Gerruih (1839), 2 Mood ftii 219; 
R y Owen (1889), 53 J P 822, R v Week* (1861), Le ft 18 

(e) Co i na ge Offences Act, 1861 (24 ft 25 Yict c 99), s 6 The offenoe is 
triable at quarter sessions 

(h) IbuL, s* 6 

(t) The proof of the authonty or excuse lies on the party accused (ibid.). 
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To prove that the defendant knew that the coin uttered was Mac 
or counterfeit, and to negative accident or mistake, evidence may he 
given that other counterfeit money was found in his possession, or 
that either before or after the uttering in question he uttered other 
base money, whether of the same denommation or dot, provided 
that in the opinion of the judge these uttenngs were not so remote 
m point of time as to be wholly disconnected with each other (n). 

1039 A person is by statute (o) guilty of a felony who (1) falsely 
makes or counterfeits any com resembling, or apparently intended 
to resemble or pass for, any of the King's current copper com , or 
(2) buys, sells, receives etc any false or counterfeit com resembling, 
or apparently intended to lesemble or pass for, any of the King’s 
copper com at a lower rate than the same impoits or was 
apparently intended to import 

The punishment is penal servitude for not mote than seven years 
nor less than three yeais, oi lmpusonment with or without hard 
labour for not more than two years (p) 

1040 A person is by statute ( q ) guilty of a misdemeanour who 
(1) lenders, utters, or puts off any false or counterfeit com resem- 
bling, or apparently intended to resomblo or pass for, the King’s 
cun ent copper coin knowing it to be false or counterfeit , or (2) has 
in his custody or possession three oi more pieces of such couuteifeit 
copper com knowing the Bamo to be false or couiiteifeit and with 
intent to utter the same or any of them 

The punishment is imprisonment for not more than one year 
with or without hard labour (?) 

1041 Eveiyone is by statute (*) guilty of a misdemeanour who 
defaces any of the King’s cunent gold, silver, oi copper com by 
stamping any names or words thoieon, whethei such com is or is 
not tlicieby diminished oi lightened 

The punishment is lmpusonment for not moie than one year 
with or without hard labour (() 

No tender of payment in money made m any gold, silver, or 
copper com so defaced by stamping as above mentioned is to be 
allowed to be a legal tender (u) 

1042 It is by statute a felony ( x ) to make or counterfeit any 
kind of com not being the King’s cunent gold or silvei com, bat 

(«) It v Whtlci/ (or IFt/Zie) (1804) 2 Leach, 983 R v Ball (180S), 1 Camp 
3 20, R v Fortter (18 53), Dears C 0 45b, It v Cal dough (1882), IS Cox, 
C C 82 (C C It (Ir )) , B v I viler (1816), Buss & By 308, R v Oiln, 
[19001 2 a B 708, 781, 782, OCR , 

(o) Comage Offenoes Act, ISbl (24 & 20 Vitt c 99), s 14 

fp) Ibid, s 10 

(}) I bn l, & 10 As to custody or possession, see note(/) on p 015, ante 
(r) 1 bid The offence is triable at quarter sessions 
(•) Coinage Offences Act, 18t>l (24 A 25 Yict. c. 99), s 16 
m Ibid. 

(«) Ibid . a 17 A person who tendere, ntters, or puts off a coin so defaced 
is liable on ooimcuon before justioes to a penalty of 40* , but no person can 
proceed for the penalty without the consent of the Attorney -General \tbid ) 

(x) Coinage Offences Act, 1861 (24 & 20 Yict o. 99), e> 18 , R y Robert i 
(1800), Deem C C 039. 
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resembling, or apparently intended to resemble or pass for, any 
gold or silver coin of any foreign prrnoe, State, or country. 

The punishment is penal servitude for not more than seven nor 
less than three years, or imprisonment with or without hard labour 
for not more than two years (y). 

1048 It is by statute («) a felony knowingly to bung any such 
counterfeit gold or silver foreign coin into the United Kingdom 

The punishment is penal servitude for not more than seven nor 
less than three years, or imprisonment with or without hard labour 
for not more than two years (a) 

1044 It is by statute (b) a misdemeanour to utter any such coin 
knowing it to be counterfeit 

The punishment is impiisonment for not more than six months 
with or without hard labour, and for a second offence imprisonment 
for not more than two yeais with oi without haid labour (t) 

Everyone is by statute ( d ) guilty of a felony who utters such coin 
after two previous convictions. 

The punishment is penal servitude for life or for not less than 
three years, or imprisonment with 01 without haul laboui for not 
more than two yeais (e) 

1045 Everyone is by statute (/) guilty of a misdemeanour who 
makes falsely or counterfeits any kind of com intended to resemble 
or pass for any coppei com or any other coin made of any uietal or 
mixed metals of less value than the silver com of any foreign State. 

The punishment for the first offence isimpnsouiuenl for one year 
with or without hard labour, and for the second offence penal servi- 
tude for not more than seven nor Icsb than three yeais, or impugn- 
ment with or without hard labour for not less than two yeais (?) 

1046 Everyone is by statute (h) guilty of a felony who knowingly 
and without lawful authority or excuse, makes, (tends, begins or 


(y) Coinage Offences Act, 1861 (24 & 25 Viet c 99), s 18, lonal Servitude 
Act, 1891 (54 & 55 Yict c 69), b 1 Tlio offeree is triuMo at quaitor sessions 
(*) Coinage Offences Act, 1861 (24 & 25 Viet c 99 ), s 19 

(a) Coinage Offences Act, 1861 (24 & 25 Viet, c 99), b 19 , Penal Servitude 

Act, 1891 (54 & 65 Viet c 69), s 1 The offence is triable at quarter sessions 

1 6) Coinage Offences Act, 1861 (24 & 26 Vut c 99), ss 20, 21 

c) Ibid The offenoe is tnablo at quarter sessions 
d) Ibid , s 21 „ 

e) Ibid , Penal Servitude Act, 1891 (64 & 65 Viet c 69), s 1 The offence 
23 not triable at quarter sessions 
(/) Coinage Offences Act, 1861 (24 & 2 6 Viet c 99), s 22 
•(£) Ibid , Penal Servitude Act, 1891 (54&55Vict c 69), s 1 This offence 
is triable at quarter sessions A person who without lawful authority or ex* use 
has m his possession more than five pieces of counterfeit foreign com forfeits the 
same on summary conviction, and also forfeits £2 for every such pie<o of 
counterfeit com. Half of this penalty is payable to the informer and the other 
half to the poor of the parish (Coinage Offences Act, 1861 (24 & 26 Viot o 99 , h 2J) 
(A) Coinage Offences Act, 1861 (24 & 20 Viet c 99), 8 24 A galvanic battery 
is a ,4 machine ” within the meaning of this section (B t Qovtr (1863) 9 Cox, 
0. 0. 282) If a person employs a die-sinker to make for a pretended innocent 
purpose a die fined to make shillings and the die sinker acts innocently and 
with the knowledge of the authorities of the Mint, the employer vnv be can- 
Tided of making the die (if. v. Barmen (1844), 2 Mood U. C d09). An 
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8*OT. * 

Oftnees 
affecting 
Property 
tk of the 
Grown* 


Making etc. 
instruments 
for counter- 
feiting copper 
coin. 


Conveying 
coming tools 
out of the 
mint. 


proceeds to make or mend, buys, sells, ox has in his ontftOdy oc 

S issession (i) (1) any puncheon, counter puncheon, matrix, stamp, 
e, pattern or mould, made or impressed with, or whieh will make 
or impress, the figure or apparent resemblance of both or either of 
the sides of any of the King’s current gold or silver ooin, or of the 
com of any foreign State or any part or parts of both or either of 
such sides, or (2) any edges, edging or other tool, collar, instrument, 
or engine adapted and intended for marking or milling the edgefc of 
any such com knowing it to be so adapted and intended , oil (3) any 
press for coinage or engine for cutting round blanks oat of gold, 
silver, or other metal, or any other machine, knowing it to nave 
been used or intended to be used for the false making of any such 
com. 

The punishment for any such offence is penal servitude for life or 
for not less than tluee years, or imprisonment with or without hard 
labour for not moie than two years (j) 

1047 Every person is by statute ( k ) guilty of felony who know- 
ingly without lawful excuse, makes, mends, or has m his custody 
or possession any instrument, tool, or engine adapted and intended 
for counterfeiting any of the King’s current copper coin 
The punishment is penal servitude foi not more than seven nor 
less than three years, or unpusonment with or without hard labour 
for not more than two yeai s (l) 

1048 Everyone is by statute (m) guilty of felony who without 
lawful authority or excuse knowingly conveys out of any of His 
Majesty’s mints any puncheon, counter pnncheon, matux, stamp, 
die, pattern, or othei tool, instrument, press, or ongine used m the 
coming of coin, or any useful part thereof, or any coin, bullion, or 
metal or mixtnro of metals 

The punishment is penal servitude for life or for not less than 
three years, or imprisonment with or without hard labour for not 
more than two years (h) 


indictment under this section (and also for offences against othei sections when 
the words “ without lawful authority or excuse ” are used) must allege that the 
act waa done without such lawful authority or excuse although in each of these 
sections the onus of proving the lawful authority or excuse is thrown upon the 

S nsoner (It v Jlarvey (1871), LB 1 0 0 B 284) The intent with which 
tie accused bought or sold or had m hu possession the parboular instrument of 
couuug is immaterial, if he knew that it was one which waB adapted and 
intended to bo used for making counterfeit coin (ibid , R v Bed (1753), 1 East, 
P. 0 lf)9 , and see Dickvnt v Oil l, [18%] 2 Q B 310) 

(*) As to possession, see note (/) on p 515, ante. 

(j ) Coinage Offences Act, 1861 (24 & 25 Yict c. 99), s. 24 Thu offence js 
not triable at quarter sessions. 

(jfc) Ibid., s 14 

(I) Ibid , Penal Servitude Act, 1891 (54 & 55 Viot o 69), a, 1 Thu offence 
is tnable at quarter sessions 

(u») Coinage Offences Aat, 1861 (24 & 25 Viet o 99), s. 26. Thu offence u 
not triable at quarter sessions 

(«) Ibid. Toe following provisions of the Coinage Offences Act, 1861, relate 
to the discovery ox counterfeit com and coming tools and the destruction of 
counterfeit or di m i nis hed ooin. If anyone finds m any place or in the custody 
of any pram ham g the same without lawful authority or excuse any false ac 
counterfeit coin, whether English or foreign, or any instrument for mSipag the 
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1048. 'Every offence of falsely making or counterfeiting any coin *. 
or of baying, Belling, receiving, paying, tendering, ottering or patting Offences 
off or of offering to buy, sell, receive, pay, otter or pat off any false affecting 
or counterfeit com against the provisions of the Act is to be deemed Ptepeity 
to be complete, although the com so made etc is not in a fit state etc. of ate 
to be uttered or the counterfeiting is not finished (o). Croat.' 

Sub-Scot 3 . — Concealing Treasure Trove 

1050 Treasure trove is gold or silver, m com. plate, oi bullion, Tnaaara 
whereof no person can now prove the property, hidden in ancient troT0 * 
time and discovered recently , it belongs to the King or to some 
lord or othei person by the King’s giant or prescription (p), the 
prtmd facte presumption always being that it belongs to the 

King (?) 

Every person is guilty of a common law misdemeanoui (?) who Concealing 
finds treasure trove and conceals it trewuro 

The punishment is a fine and imprisonment without haid trov# 
labour («). 

It is a part of the duty of the coroner to hold an inquisition to Coroner's 
mquire who were the finders of treasuie trove and who ib suspected inquisition to 
of concealing it (t), but the holding of such an inquisition is not 
necessary before indicting a person for concealment of the troro. 
treasuie (u) 

The offence consists in intentional concealment, it is not 


same, or any gold or silver, whother in dust, solution, or otherwise obtained 
by diminishing the King's cun out gold or silvoi com, it is lawful for linn, and 
he is requned, to seize it and take it before a justice of the poaco , a lustico of 
the peace may also issue a search warrant for the discovery of false ana counter 
foit com and instruments of coining (ibid , s 27 , see also s 31 , which provides for 
the apprehension by any person of offenders found committing any indictable 
offence against the Act) Where any coin is tendered as t « * King’s current gold 
or silver com to any peison who suspects it to be dmunwi* >d otherwise than by 
reasonable wearing, or to be counterfeit, be may cut, break, bond, or dofare mirh 
com. If it appeal b to be diminished or counterfeit, the person tendering it must 
bear the loss If it is of due weight and appears to bn lawful coin, the person 
defacing it must receive it as such In oaso of dispute as to whether the com is 
diminished or counterfeit this question is to be dotermnied in a summary way 
by a justice of the peace Tellers at the Exchequer and thew&ceivors gcnoial 
of every branch of the Revenue are required to bieak or delace every piece of 
counterfeit or unla wfully diminished gold or si 1 vor com tendered to them in 
payment (t bid , s. 26) As to appiehension of offenders, see p 300, note (</), 
ante, and as to accessories, see p 253, ante 

(o) Coinage Offences Act, 1861 (24 & 25 Viet c 00), s 30 See further, as 
to venue, t&d , a 28, and pp 256, 258, 284, 286, ante , at. to offences committed 
wothm the jurisdiction of the Admiralty, ibtd , s 36 ; proof of previous con- 
Aetions, ibid , e 37 , fining offenders and binding them to keep the peace, 
ibid , s 88 

(©) 3 Go. Inst 132 , Termes de la Ley, 565 , Ghitty, Prerogative of the 
Grown, 162 , and title Coxstitutional Law, VoL YII , p. 212 

J q) A.-Q v Moore, [1893] 1 Ch. 676, 683 
n 8 Go. Inst 132. 

«) The offence is, it seems, an offenoe against the prerogative of the King 
L therefore Hot triable at quarter sessions (Quarter Sessions Act, 1842 (6 & 6 


Viot o« 38). s. Ik 

(0 Coroners Aetr 1987 (50 A 61 Vi cL a 71), s 36, repealing stat. de 
OoreMtons, 4 Bdw 1, stat. 2, a 1; see title OoBomm, Vol. VIII , p 247. 

00 & v* note (1867), 11 Goa, a O 76, O. 0. R, (Ir ). 
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Decenary to allege in the indictment that the defendant acted 
fraudulently, although the word “ fraudulent ” is commonly need m 
some old authorities (i) 

Sub-Sect 4 — Smuggling 

1051 Smuggling consists in bringing on shore, or in carrying 
from the shore, dutiable goods, wares, or merchandise for which duty 
lias not been paid, or goods the importation of which is prohibited (x) 

1052 Every person is by statute (a) guilty of a misdemeanour 
who after sunset and before sunnse between the 21st September 
and the 1st April, or after 8pm and before 6am at any other 
time of the year, makes or assists in making any signal from ship, 
boat, or shore for the pm pose of giving notice to any person on 
board any smuggling ship or boat 

The punishment is the forfeiture of JE100 or imprisonment for 
one year with or without hard labour (6) 

1053 Every peison is by statute (c) guilty of a felony who 
maliciously shoots at any vessel or boat belonging to His Majesty’s 
navy or m the sei vice of the revenue, or maliciously shoots at, maims, 
or wounds any officer of the army or navy, or any mariner or coast- 
guard employed m the prevention of smuggling and on full pay, or 
any officei of customs or excise, or any peison acting in his aid, m 
the execution of his duty 

The punishment is penal servitude for not moie than five nor less 
than three years, or impiisonment with or without hard labour for 
not more than two yeais (cl) 

1054 A peison is by statute (e) guilty of a misdemeanour who 
procures any person or persons to assemble foi lauding, carrying or 

(v\ Jt v Thorna* (1863), Le & Ca 313 

(a) 1 Hawk P 0 , c 30, a 1 Tlie penalty for smuggling is that the 
goods smuggled (Customs Consolidation Act, 1876 (39 & 40 Yict o 36), s 177), 
mid the ship, boat, carnage, or horse used for their conveyance (ibid , s 202), 
mo forfeited to the Crown, and the offender is also liable to forfeit either treble 
the 'value of the goods, including the duty thereon, or £100, at the election of the 
Commissioners of Customs (ibid , s 186) The forfeitures are recoverable by 
action, ibid , s 218 

(a) Customs Consolidation Act, 1876 (39 & 40 Viet c 36), s 190, see also 
bs 191, 192 

(b) Ihd 

(o) Hid, b 193. see also Customs and Inland Bevenue Act, 1881 (44 
Viet c 12), s 12, which imposes a penalty of £100 for rescuing any person 
apprehended for any offence against the Customs Act, 1876, which is punishable 
by hue or imprisonment, or for preventing the apprehension of such a persdh, 
or for assaulting or obstructing any officer of customs while acting m the 
execution of his duty The penalty is, it seems, recoverable by action 

(eft Customs Consolidation Act, 1876 (39 & 40 Yiot c 36), s 193 ; Penal 
Servitude Act, 1891 (54 & 66 Yict c 69), s 1 Under the Customs Consolida- 
tion Aot, 1876, a sentence of imprisonment for three years without hard labour 
oould be given Queen whether a sentence of three years’ imprisonment 
could now be inflicted for this offence (Penal Servitude Act, 1891 (64 & 66 Tick 
o 69), a. 1) , Quaere also whether this or the last-mentioned offence is triable at 
quarter sessions (Quarter Sessions Act, 1842 (6 & 6 Yict c 38), a 1). 

(e) Customs Consolidation Act, 1876 (39 & 40 Yict o 36), a 189 , see i ML, 
a. 188, which is repealed by the Customs and Inland Bevenue Act, 1879 (42 A 43 
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concealing an; goods 'which aie prohibited from being imported, or 
the duties for which have not been paid or secured 

The punishment is imprisonment with or without hard labour 
for twelve months , if any person engaged in landing etc. such 
goods is armed with firearms or other offensive weapons, or whether 
so armed or not is disguised m any way, or, being so armed or 
disguised, is found with any goods liable to forfeiture under the 
Customs Acts within five miles of the sea coast or of a tidal river, 
be is liable to imprisonment with or without hard labour foi not 
more than three years (/) 

Large clubs or sticks are “ offensive weapons/* The expression 
includes anything that is not in common use foi any other purpose 
but a weapon, but a common whip is not Buch a weapon, nor, 
probably, is a hatchet which is caught up accidentally dmmg the 
heat of an affray ( q ). 

1055 All indictments and informations for any offence against 
the Customs ActB in any court or before any justice must be brought 
or exhibited within three yearB next after the date of the offence 
committed (h) 


Sect 7 — Offences relating to Elections 

1056 There are various criminal offences m relation to bnbery 
at elections, undue influence, evasion of the Ballot Act, persona- 
tion, and neglect or delay m the issue of writs for elections , these 
offences aie tieated of m another pait of this work (0 

Sect 8 — Offences on the High Seas. 

Sub-Sj ci 1 — Piractf 

1057 Piracy jmc gentium (j) consists in destroying, attacking, 
or taking a slap, or taking an\ part of its tackle cargo, ftom tlio 
owners on the high seas, or within the jurisdiction of the Admiralty, 
by acts of violence or by putting m fear, and by a body of me n actiug 
without the authorisation of any State or politically organised 
society (k) 

Viet c 21), s 14, and schedule but is replaced by e 10 of the kst-mentionod 
Act, waich is to the souio offect (see Stephen, lhgcst of the Criminal Law, 6th od , 
08, n ) 

(/) Customs Consolidation Act, 1870 (39 & 40 Viet c 06), s 189 
(g) R v Fletcher (1742), 1 Leach, 23, R v Hutchinson (1784), 1 Leach, 3W, 
342, n , R v Noah* (1M2), 0 C A P 320 
(A) Customs Consolidation Act, 1870 (39 & 40 Viet c ?0), a 257 I Jut 
jvobably an indictment for a conspiracy to infringe any of the pro visions of 
the Acts could be preferred after tho expiration of throe jears (see R v 
Thompson (1851), 16 Q B 832) 

(t) See title Elections 

\n Piiacy was not, properly speaking, felony at common law, and a paidoa 
of all felonies did not include piracy (1 Hawk P 0, c 20, s 12, .3 Co JW 
111, R v Morphea (1696), 1 Salk 85) It was, however, known as by 

civil law, was tried according to that law by the admiral or his depot) p* ior 
to the Offences at Sea Act, 1 j« 36 (28 Hen 8, c 15) , see the preamble to that 
statute, Molloy, De Jure Mantimo, bk 1, c 4, s 24, Co Lift .391 a 

(fe) In A -Q fur Hang Km if v Kuvk-Or-Sing (1873), L B 5 P V 179,199, 
the Pnvy Council approved as a correct exposition nt tho liw a h to what 
constitutes piracy jure gentium the following passage irom .the charge to the 
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The punishment for this offence is penal servitude for life or for 
not less than three years, or imprisonment with or without hard 
labour for not more than two years (0 

1058 The Sings courts have jurisdiction to try all cases of 
piracy jure gentium m whatever part of the seas and upon whose- 
soever property it may be committed, and whether the accused are 
Bntish subjects or the subjects of any foreign State with whom the 
King is at amity (m) 

If the act of depredation was committed, even without the King’s 
commission, upon a subject of a State at enmity with the King, it 
does not amount to piracy. 

It is piracy for a man who holds the King’s commission to 
despoil those with whom his commission does not authorise him to 
fight, if they are m amity with the King (n) 

The placo where the alleged pnacy was committed must be within 
the junsdiction of the Admiralty ( o) 

grand jury m R v Dan son (10%), 13 Stale Tr 454 — “piracy is only a sea 
term for robbeiy, piracy being a lobbeiy withm the ’jurisdiction of the 
Admiralty If the manner of any ship shall uolontl) disposes the master, 

ind aftorwaidH carry away the ship itself or any ot the goods with a felonious 
intention in any place where the Lord Admiral hath junsdution, this is robbery 
and piracy ' But see Stephen, History of the Criminal Law, VoL II , 28 Several 
definitions of this offemo by junsts of vanous nationalties are collected m UaU 
on Till ei national Law, 5th ed , p 260 n The words “ or politically organised 
poc loty ” have been added to tho definition m the text to meet the case ot a body 
of persons acting m what they suppose to be the publio interest of their country, 
fnr public ends, and not with a view to satisfy (at any rate directly) their own 
ginod or desire for rovenge It is submitted that persons so acting, and 
committing only such acts as would be regular acts of war if done undei the 
aiithonty of a recognisod State, would not at the present day be held guilty of 
piracy Thoie would m such a case be, propoily speaking, no animus fuuindi , 
whuh bus been said to be a necessary ingredient ot the offence when ship or 
c irgo is taken , and the acts of hostility would be directed against the subjects 
of one particular State, and not bv the undiscnmmating desire of plunder which 
characterises the hostis humanx generis See Hall on International Law, pp 2o7 
et seq , where the matter is fully discussed , also He Tnman (1864), 5 B & S 
61 j (also lenoited as He Tirnan (1864), 9 Cox, C 0 522) j The Magellan Pirates 
(1853), 1 Ecc & Ad 81, 83, Bolivia Hcpubltc v Indemnity Mutual Marine 
Asanrame Co , [1909] 1 K B 785 Cases ot this kind arose m the United States 
dunng tho (hvil War, but wero dealt with under special Acts of Congress (see 
Bishop, Criminal Law, Yol II , p 618 n ) 

(h Pune y Act, 1837 (7 Will 4 & 1 Viet c 88), s 3, Tonal Servitude Act, 
1857 (20 A 21 Vut c 3), s 2) , lVnal Servitude Act, 1891 (54 & 55 Yict a 69), 
b. 1 , but see p 526, post No kind of piracy is triable at quarter sessions 

(m) 1 Hawk P C , c 20, s 1 , R v Dawson (1696), 13 State Tr 451, 455 
But an aot which is declared pirac\ by statute and does not amount to piracj 
niff gentium will only be punishable m an English court, if committed by a 
British subject, unless it was committed within the King s dominions or within 
tho Adnuialtv jurisdiction 

(n) 4 Co Inst 154 , charge'of Sir L Jenkins, Life of Sir L Jenkins, Yol I , 
p xciy ; He Tvman , supra A s to depredations bv ft British subject acting 
under a oommiesion from a foreign State, see p 525, poet 

(o) 3 Co Inst 113 , 1 Hawk P C , c 20, s 15 , H v AUen (1837), 1 Mood 
C C 494 , H v Andersn n (1868), 1B1CGR 161, 169 f B v Carr (1882), 
10 Q B D. 76, 0 C B , i\ nd see p 273, ante, and title Admiralty, Vol I , p. 59. 
Tho orduftty rule that an indictment will not lie in an English court for an 
offenoe committed at sea boyond the limits of the tern tonal waters (Territorial 
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All offences committed on the high seas and other places withm 
the jurisdiction of the Admiralty may now be tried by justices ol 
assise or commissioners of oyer and terminer or gaol delivery m 
any county wheie a person committed for such an offence ib 
imprisoned (p), or by the Central Criminal Courts) 

1059 If a natural-born subject of the King 01 a denizen 
of this kingdom commits any piracy or robbery or any act of 
hostility against the King’s subjects upon the soa under colour 
of any commission from any foreign prince or State, or pre- 
tence of authority fiom any person whatevei, eithoi dunng peace 
or war, he is by statute (r) deemed to be a pirate, felon, and 
robber. 

1060 A master or seaman is by statute (s) deemed to be a 
pirate, felon, and robber, punishable ns a pirate, (1) who within 
Admiralty jurisdiction betrays his trust and turns pirate, enemy, 
or rebel and piratically runs away with his ship or any boat, 
ordnance, ammunition or goods, or yields them up voluntanlv to 
a pirate, or (2) who bungs seducing messages from any pirate, 
enemy, or rebel, oi (3) who consults oi combines with or attempts to 
conupt any mastei, officer or mariner to yield up or runaway with 
any ship or goods or turn pirate , oi (4) who lays violent hands 
on his commander to hinder him from fighting in defence of his 
ship, or confines him, or endeavours to make a revolt in the 

Bhip. 

1061 A master of a ship, or any other peison who trades with 
any pirate, or furnishes him with ammunition, pioviuions oi 
stores, or who fits out a ship for so trading, or who consults, 
combines, or corresponds with a pirate knowing him to be such, 
is by statute deemed to be guilty of piracy, felon , and robbery (/) 

1062 Any person belonging to any ship is by btutute (»/) deemed 


Waters Jurisdiction Act, 1878 (41 & 42 Viet r 77), s 2) on board a foioign 
\ossel by a foreign! r (I? v Ai yw (1876), 2 bx X) 03, 0 ^ 11 r Jf v AudiTevn 
(1868), L E 10 C K 161, 167) does not ai<i Iv to piracy 

(p) Admiralty Offences Act, 1844(7 & 8 Viet c 2), SB 1,3,4, and « e Offence* 

at Sea Act, 1636 (28 Hen 8, c 15), ss 1, 2 
(o) Central Criminal Court Act, 1834 (4 & 5 Will 4, c 36), s 22 As to the 
tnil m the colonies of pirates and others who have committed crimes on the 
High seas, see 11 Will 3, c 7, Offenoee at Sea A<t, 1800 (4b Geo 3, c 34), 
Admiralty Offences (Colonial) Act. 1849 (12 A 13 Vi<t c 96), Foreign Juris- 
diction Act, 1890 (53 & 54 Yiot o 37), and the Merchant Shipping Act, 1894 
(67 & 58 Viet c 60), s 687 

(r) 11 Will 3, c 7, s 7 (made perpetual by 6 Oeo 1, c. 19) 

(*) Stat (1698) 11 Will 3, c 7, s 8 As to who are accessories, see ss U, 10 
Upon a char ge of confinin g the master it u not necessary to show that force 
was actually used. A constructive confinement, as by so threatening the 
M to lender him not a free agent to go where he liked on board the 
ship, is a nATifinftinent Withm the meaning of the section (li v Jutui (1670), 11 
Cost, 0 C 393, per Bovux. C J , at p 387) 

(t) Piracy Act, 1721 (8 Geo 1, c 24), s l 
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Criminal Law and Procedure. 

to be and is punishable as a pirate who, upon meeting a merchant 
ship on the high seas or in any port, haven, or creek, forcibly boards 
or enters hei, and who, though he does not seize or carry off such 
vessel, throws overboard or destroys any part of the goods or 
lueicbandise belonging to her 

1063 The punishment for a statutory piracy is penal servitude 
fot life or for not less than thiee years, oi imprisonment with or 
without haid labour for not moie than two yeais(a) But whoever 
with intent to commit, or at the time of or immediately before 
or after committing, the crime of piracy m respect of any ship, 
assaults with intent to murder any peison on boaid the ship, or 
who stabs, cuts, oi wounds any such peison, oi unlawfully does 
any act wheieby the life of such peison may be endangeied, must 
he sentence d to death (b) 

Sub Seci 2 — hltvc Trade 

1064 Any Butish subject oi anyone lesiding within the 
King’s dominions is by statute (0 to be doomed guilty of piracy who 
upon the high seas oi in any ha\en, nvei, tieek, or place within 
Adinnalty jurisdiction knowingly and wilfully (1) cames away any 
poison as a slave, or loi the purpose of such peison being imported 
as a sla\i\ into uny place whatooevei, or for the purpose of such 
peison being sold, used, oi dealt with as a slave, or (2) on the 
high seas or within the King's dominions ships, leceives, detains, 
oi confines on board ship any peison tor any such purpose 

The punishment foi such ollence is penal semtude loi life or for 
not less than three years, or imprisonment with or without haid 
labour for not more than two years (d) 

1065 Every pei Bon is by statute (e) guilty of a felony (1) who 
deals oi tiades in slaves or persons intended to he dealt with as 
slaves, (2) imports oi conti acts for impoitmg into any place slaves 
oi other poisons m older that they may he dealt with as slaves, 
(8) Hhips, recones, detains, or confines on board any such persons 
foi the purpose of their being dealt with as slaves ; (4) fits out 
or navigatos ships foi any of the above purposes, (5) lends or 


(а) Piracy Act, 1837 (7 Will 4 & 1 Yict c 88), 8 3, Penal Servitude Act, 
1857 (20 & 21 Viet o 3), 8 2 , Penal Servitude Act, 1891 (54 & 65 Viet c 69), 
b 1 

(б) Piracy Act, 1837 (7 Will 4 & 1 Yict o 88), s 2 As to the condemnation 

of property \ apt tired from pirates and the restitution to owners, see Piracy Act, 
I860 (13 A 14 Vut c *26), r 5, and title Admiralty, Vol I , p 76 • 

(r) Slave Tiade Act, 1821 (5 Geo 4, c 113), s. 9 As to the jurisdiction of 
the Adinnalty Division of the High Court in regard to the condemnation of 
vessels etc seized under the Slave Trade Acts, see title Admiralty, Yol I , 
v 78 * 

(d) fl»d , Punishment of Offences Act, 1837 (7 Will 4 & 1 Yict c 91), 
a 1 , Penal Servitude Act, 18o7 (20 & 21 Yict c d), s 2, Penal Servitude 
Act, 1891 (54 & 65 Yict c 69), s 1 The offence is not triable at quarter 
sessions 

(<?) Slave Trade Act, 1824 (5 Geo 4, c 113) s 10 Offences under this 
section axe not, it seems, excluded from the jurisdiction of quarter sessions 
(Uuaiter Sessions Act, 1842 (5 & 6 Yict c 38), s 1) 
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oeoomes security for money or goods to be employed for such Shot a 

purposes, or (6) knowingly and wilfully becomes gum an tec for Ofieaoes 

agents employed with the same object, or engages m any Biuh oaths 
adventure as partner, agent, or otherwise , (7) ships money oi HUhSeat. 
goods to be employed for such purposes , (8) acts as master, mate, 
surgeon or supeicargo of any ship bo employed , (9) insures any 
slaves or any property so employed, oi (10) foiges oi utters 
any certificate, sentence, or receipt lequired by the Slave Trade 
Act, 1824 (f) 

The punishment for any such oiTence is penal seivitude for not 
more than fourteen nor less than thiee joins, or impuhonmunt with 
oi without haid labour for not more than two years (it) 

1066 A British bubject is equally guilty of any of the above Acta 
offences, whethei the acts alleged woie commuted within or without committed 
the King’s dominions (h) But tlioiu is nothing m the Slave Tiade 

Acts to prohibit a conliact by a Butisli subject foi the sale of slaves ,i 0 miiiion» 
lawfully held by him in i foieigu couutij wIumo tho possession and 
bale of slaves is lawful (?) 

St B Slot 3 — Ihujity Facifii hhmdtn 

1067 Any British subject is by uLatul.o ( i) guilty of felony Kidnapping 
(1) who decoys a native of an island m tho Pacific Ocean (not homg Act, 1872. 
in His Majesty’s dominions noi within th< jurisdiction of any 
civilised power) for the purpoHo of importing oi lomovmg him into 

any othei island or place, oi cairies such native away oi confines 
or detains him for such purpose without his consent f or (2) who 
foi that purpose ships or detains such native without his consent ; 
or (3) who contracts for such shipping etc , oi (4) who fats out, 
navigates, lets, employs, commands, ot selves in or is on hoard of 
any \essel with intent to commit any such offeno. or (5) who puts 
money oi goods on boaul any vessel with the knowledge that such 
money and goods will be so employed 


(/) 9 Geo 4, c 113, r 10 

($) Ibid s 10, Pondl Servitude Act, 1891 (54 & o m > Vicfc c 69), s 1 
Theie aie also pecum irv forb ltures piovidui for the above offoru <*« by the Sieve 
Trade Act, 1824 (3 Geo 4, c 113), sa 2—8, as to the recover} of which see 
0 12, and the Slave Trade A (t, 1873 (56 & 37 Viet c 88), s 23 The lunt- 
mentioned Act contains provisions for the sei/uie b> uftioc rs of the Royal Navy 
of vessels equipped for tiadwg in slaves and for their condi m nation by coarts 
having jurisdiction xn Admiralty As to the place of trial of all offences against 
•ither of tlio above Acts, see the Slave Trade Act, 1873 f36 & 37 Viet c S3), 
sa 24, 20, p 285, ante, as to the form of tho indictment, h us Jt v Jtumny* 
(1844), 1 Cox, t 1 C 113 

Ch) R v Zidueta (1843), 1 Car A Kir 213 

\i) Santo* v Ilhdge (1860), 8 C IS (v h ) 861, Ex Ch See fuithu as 
to such contracts, Mtttelholzer v Fullarten (1842), 6 Q. B 989, and as to the 
circumstances under which ships supposed to be engaged in the slave trade may 
1)6 seized see MtuZnuso v Will** (1820), 3 B & Aid 353 , Huron v Iicwnan f 1848), 
2 Exch 167 Ouflfiovav R , Tht Ricardo Schmidt (I860), Xj R IP C 2 68, is# 
Laura (1865), 13 L T 133, P C Hoegward v R , Tto Newport (18o8),0 W. R 
310 , & y Cornea (1880), o App Cas 348, P 0 
(y) Kidnapping Act, 1872 (35 & 36 Viet 0 . 19), t 9. 
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Anyone charged with such an offence may be tried in any supreme 
court of justice in any of the Australian colonies an<^ sentenced to 
the highest punishment, other than capital punishment, awarded for 
any felony by the law of *the colony m which he is tried, and any 
person who aids and abets such an offender may be tried and 
punished m the same way (/c) 

Sect 9 — Offence s relating to Foreign Nations. 

Sub Sect 1 — Offences with resped to Diplomatists, 

1068 Any person suing forth or prosecuting any writ or piocesB 
interfering with the freedom fiom legal process enjoyed by ambassa- 
dors and other public ministers of foreign States, and, m certain 
circumstances, their households (1), and any solicitor acting m such 
a case, and any officer executing such writ or process, upon con- 
viction theieof before the Lord Chancellor and the Lord Chief 
Justice, is by statute to be deemed a violator of the law of nations 
and a disturber of the public lepose, and is liable to such pains, 
penalties, and corpoial punishment as they may judge fit to be 
imposed (m) 

A libel on a foreign ambassador is a common law misdemeanour 
punishable us tending to interrupt the pacific relations between this 
couutiy and the nation which he lepiesents («). 

Si7IJ-Se< i 2 — Foreign Enhstment 

1069 It is by statute (o) a misdemeanoui (1) for any British 
subject, within or without the King’s dominions, to accept, er agiee 


(k) Kidnapping Act, 1872 (3d & 56 Viot o 19), 8 10 

(l) title CoNsuririiONAL liAW, Vol VI , p 428 

(m) I hplomatic Privilege Act 1708 (7 Ann o 12), as 3,4 TheAct will not 
piotoit members of a public mimstei s suite or household who are occupied m 
finding (s 5), and no porson is to be proceeded against for having arrested the 
soi vant of an ambassador, unless the servant's name has been registered in the 
oil ico ot a Secretary of State and by him transmitted to the sheriffs or under 
sheriffs of London and Middlesex (h 6) The privilege of a poison who has been 
appointed an ambassador from being sued and from arrest extends for such a 
reasonable period after be is recalled as is necessary to enable him to wind up 
his official business and pi spare for bis return to his country, even though his 
succossoi has been appointed {Marshall v Ontico (1808), 9 East, 447 , Musurus 
Dn, v Gadhan, [1894] IQ B 633 , 2 Q B 352, C A ) See title AonoN, 
Vol I , p l 4 * 

There is no known instance of any proceeding against any person under 
a. 4 of the Diplomats Tmilegts Act, 1708 (7 Ann c 12) The Ac^f 
seems to contemplate a summary proceeding without the intervention of a 
jurv, and has, probably, no application to arrest on cnmmal process, see p 245, 
ante. 

(n) R v d'Eon (1764), 1 Wm B1 510, 517, 2 Chitty, Cnmmal Law, 54, 
see IL v PeUxer (1803), 28 State Tr 529, 617 As to obtaining a passport by 
fraud, see R v Bradford, [1905] 2KB 730 

(o) foreign Enhstment Act, 1870 (33 & 34 Viot o. 90), ss 4—11 It has been 
said that it was a misdemeanour at common law to enter the service of any 
foreign State without the leave of the King (1 East, P. O 81) Mercenary service 
abroad was very common before the passing of the foreign Enlistment Act, 
1870 It is stated by Coke that it is unlawful for a Bntish subject to receive 
a pension from a foreign King or State without the King’s licence (3 Go Inst 
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to aocept, without the Kmg’s licence, any commission or engage- 
ment in the military or naval service of any foreign State at war 
with any friendly State (t e , a foreign State which is at peace with 
His Majesty) , or (2) for anyone, whether a Bullish subject or not, 
within the Kmg’s dominions to induce any otliei peison to accept 
any such commission or engagement (j>) , (8) for any British 
subject without the King’s licence to quit, oi go on hn,ud any 
ship with a view of quitting, the King’s dominions with mlent to 
accept any such commission or engagement (</) , (4) foi undone, 
whether a British subject or not, within the lung’s dominions to 
induce any other person to quit, or to go on hoaid any ship with 
a view of quitting, the King’s dominions with the like intent, 
(5) for anyone to induce any othci poison to quit tlio King’s 
dominions under a misiepi escalation or falso repi o sen la. ho n of tho 
service in which such person is to bo engaged with tho intent or m 
order that such person may accept or agiee to accept any such 
commission (») , (15) for tho nustei or ownei of any ship without 
such licence knowingly to take oi engage to take oi to have on 
board such ship within t.he King’s dominions any British subject 
who without the King s licence li.is accepted such a commission or 
engagement, or is about to quit tho dominions with intent to 
accept any such commission etc , or any poison who has been 
induced to cmbaik under a false ic presentation of the servico in 
which he is to be engaged with tho intent that he may accept any 
such commission or engagement (4) , (7) for any peison within the 
King's dominions and without such licence eithei to build 01 agiee to 
build or cause u o be built any ship with intent or knowledge or 
having reasonable cause to behove that it will bo employed m 1 he 
military or naval service of any foreign State at war with a fi loudly 
State, or to issue any commission for, or equip 01 despatch, or allow 
to be despatched, any ship with the like intern ir know lodge (t) , 
(8) for any person within the King’s dominions, by adding to the 
numbei of guns or any equipment of war, to increase without tho 
King’s licence the warlike force of any ship which, at the tune of 
her being within the dominions, was in the naval service of any 


As to definition of 


144) As to taking military sen co undtr a pnneo or State in India, see 
Foreign Enlistmont Act, 1870 (33 & 34 Vi<fc c 30) 

(pflbid.a 4 8ee.fi v Bumble (1864), 4F & F. 17j 
a foreign State, see ibid , a 30 

(q) I bid, a 5 

(r) I bid , S 6 

Ibid, a 7 


8 


Ibid, s 8, see fi v Sandoval (1887), 3 T L It 411 . A -G v 
Stliem (1863), 2 H & 0 431 , fi y Bumble, tupra But a person building or 
equipping a ship in pursuance of a contract mado before the commcnct-ror lit 
of tie war is not liable to the penalties imposed for building or equipping, 
if forthwith upon the King’s proclamation of neutrality ouch person git os 
noti ce to a Secretary of 8tate that he is building or equipping the ship, 
and gives such, particulars of the contract as he may require, and 
gives ■"«!» security and permits such other measures to bo takon as tho Secre- 
tary of State may prescribe for ensuring that the ship shall not be removed 
without the Kmg’s licence until the termination of the war ( ibid , s 8; See 
e. 9 as to the presumption that a vessel built for and used by the fon.igu State 
was built with a view to its being so employed To lot a, tug to one of the 
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foreign State at war with a friendly State («) ; (9) for any person 
within the King’s dominions and without the King’s licence to prepare 
or fit out any naval oi militaiy expedition against the dominions of 
any friendly State, oi to be engaged oi employed m such preparation 
or biting out or asHibting therein or to be employed m any capacity 
in such expedition (a) 

If the illegal expedition be prepared within the King’s dominions, 
the p<u ticipation in it by a Bntish subject outbide such dominions 
is an offence against the Act (h) 

The punishment foi any such offence is fine and imprisonment 
at the discretion of the court, with oi without haid labour, foi not 
more than two yeais (r) In addition to such punishinont, in the 
case of illegal shipbuilding (d) the ship, with her equipment, is 
forfeited to the King, and in the case of illegally fitting out an 
expedition all ships and their equipments and all arms and muni* 
tions of war used m the expedition are forfeited to the King (e). 


Part XI. — Offences against Public Order. 

Shoi 1 — Offences against Religion (f). 

Sub-Slci 1 — Blasphemy 

1070 Blasphemy is a misdemeanour at common law punish- 
able by line and impiisoiiment without hard labout It consists m 


combatants for the puiposo of towing a prize with a pnro crew on board to the 
homo waters of the captor is the despatching ot a ship tor the purpose of taking 
part m (ho naval service of such combatant (Di/ke v Elliott , The Qaunilet (1872), 
L II 4 P C 181) But a telegraph ship employed to lay a cable to be used for 
civil and postal purposes is not such a snip, even though there is a possibility 
that the cable may also be used for military purposes (The International (1871), 
L1UA&E 121) 

(«) Foieign Enlistment Aot, 1870 (33 A 34 Vut c 00), s 10 

(a) Ibid , s 11 See R v Sandoval (1887), JT L B 411, 436, 498, R v 
Jameson (1896), Shoithand Notes, 1 , 348 

(ft) R v Jameson , [1896] 2 Q B 425 As to poweis of seaich, soizuie, and 
detention of suspectod vessels b> the Secretary of State and ceit&w public 
officers, see Foreign Enlistment Aot, 1S70 ( 1 1 & 31 Yiot c 90) ss 21 — 29 

(c) Foreign Enlistment Act, 1870 (33 & 34 Viet c 90), ss 4—8. 10, 
11 . 13 

(d) /«, when a person commits an offenoo under s 8 of the Act 

(0 Foreign Enlistment Act, 1870 (33 & 34 Yict c 90), s 11 Any overt act 
of preparation foi such an expedition, as by the purchase of guns m this country 
whioh are sent to a foreign pprfc to be shipped there on the vessel m which the 
expedition is to be made, is an offence against the Act (R v Sandoval (1887), 16 
Cox, 0 O 206) Accessories are punished as principal offenders (Foreign 
Enlistment Act, 1870 (33 & 34 Yiot o 90) a 13) Offences against the Act are 
not expressly excluded from the jurisdiction of quarter sessions (Quarter 
Sessions Act, 1842 (5 & 6 Yict t 38), s 1), but manifestly ought not to be tried 
there 

( / ) The offences mentioned in this section are not triable at quarter sessions 
(Quarter Sessions Act, 1842 (5 A 6 Yict c 38), s. 1). 
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(1) acoffingly or irreverently ridiculing or impugning the doetrinea 
of the Chiistian faith , or (2) m uttering or publishing contume- 
lious reproaches of Jesus Christ , or (8) in piofane scoffing at the 
Holy Scriptures or exposing any part thereof to contempt or ridicule 
It is not blasphemv with due gitmty and propriety to contend 
that the Chiistian lehgion or any pint of its doctnne, or the whole 
or any part of the Holy Scriptures, is untrue (7) 

It is immaterial whether the blasphemous woids were spoken or 
written , in the latter case they constitute a blasphemous libel. 

No criminal prosecution con be commenced against the piopnotor, 
publisher, editor, or any peison responsible for the publication of a 
newspaper for any libel published theiem without the ordei of a 
judge at chambers being first obtained (/1) 

Sub-Sect 2 — Offen< es ayutnst the Church of England 

1071 Anyone who utters or publishes seditious words in 
derogation of the established religion is at common law guilty 


, 1 Hawk P U , c 20, bs 1, 2 (8th ed , Yol I , 3, >8) , 4 B1 Cora 60 , Htarkio 
on Label, 2iuled , 145 — 147, approved by Loid Coi hudok, C J , in It v Ramsay 
and Foote (1883), 15 Cox, C C 231 , Jt v Woolston (1729), 2 Stra 834, bhore v 
Wileon (1842), 9 Cl A Fm 355, 521, o39, iL L , Ii v Irnddxiujton (1822), 1 B 
<L 0 26, It v Jfethcritifjton (1840), 4 State Tr (n 8 ) 503, 590, and see tho 
summing up of Abbott, C J , m R v Vailxle (1819) at eol 1424 of tho same 


volume, It v Bradlauyh 
supra , Jt v Boulter (1908), 72 J 
Some authority 


(1883) 15 Cox, 0 0 217 ,11 v Ramsay and Foote, 
), 72 J P 188 

both old and moduli, laydown tho proposition t hut any 
denial of the truth of Christianity in geneial oi of the oxistenco of God, however 
decent may bo the teims of nuch denial, is by tho common law punibhahlo as 
blasphemy (see Sirtiifn, J Digest of the Criminal Law, 5th ed , p 12b, hob also 
1 Hawk P C , c ‘26, n 1 ,11 v Woohtvn, supra, It v baton (1812), 31 Stato 
Tr 927, 9o0, R v Gathercole (1838), 2 J jew O O 237, ‘25 1 Cowans M if bourn 
(1867), L U 2 Lxch 230, 234, Pankhurst v Thompson (1 >0), 3 T L 11 199) 
In A v Boulter , supra, Fiuilimore, J , approved of the humming lip of Lord 
Coleridge, C J , in li v Ramsay and Foote , su/na, and disapproved of lhe view 
expressed by Stephen, J The stat. (1698) 9 Will 3, c 35, enacts that if any 
peison, having been educated m, or at any time made profession of, the Clm stun 
leligion, should by writing, printing, teaching, or advised speaking den v any one 
of the Persons in the Holy Trinity to be God, or assert or maintain that theie 
are more gods than one, or deny the Christian ielnnon to be true or tho Uolv 
Scriptures to be of divine authority, he should upon conviction upon indictment 
or information be adjudged incapable of holding any office, and upon a second 
conviction should suffer other incapacities and be imprisoned for three years , 
but in the case of woids spoken information of the woids complained of must be 
given upon oath to a justice of the peace within four days, and the prosecution 
be within thiee months thereafter , if, in the case of a first offence, the person 
wnvicted acknowledged and renounced in court his offence or erroneous 
opinions within four months after conviction, he was to bo discharged from 
further disabilities The provisions of this Act were, 11 so far as tho same rolu*o to 
persons den > mg as therein mentioned respecting the Holy Trinity,” repealed bv 
stat (1813) 63 Geo 3, c 160, s 2, see as to this statute, pr Best, J , in R v 
Carlr/e (1819), 3 Ii A Aid 161, 107, and Cowan v Milboum, supra , at ] 2iJ 
It is believed that there has never been a prosecution for an offence if, oust 
stat (1698) 9 Will 3, c 35, the provisions of winch do not alter the common 
kw (R v Carlde, supra) 

It has been held m Belaud to be an offence at common law to burn a inble 
contemptuously ( R v PeUlertrn (1856), 7 Cox, C 0 79) 

(h) Law of Libel Amendment Act, 1888 (51 & 52 Viet c 64), s 8. see title 
Libel and Slander * 
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of a misdemeanour and is punishable by fine and imprison- 

ment (t) 

1072 Anyone is by statute (k) guilty of a misdemeanour who 
depraves, despises, ol contemns the Sacrament of the Lord’s 
Suppei by any contemptuous words or otherwise The punishment 
for this offence is imprisonment and fine at the King’s pleasuie 

1073 Anyone is by statute ( l ) guilty of a misdemeanour who m 
any plays, songs, rhymes, or by other open words, speaks anything 
m dciogation, depriving, 01 despising of the Book of Common 
Piayer or of anything theiem contained, or causes the minister in 
any paush chmch etc to use any otbei form of piayer, or 
interrupts a cleigyman saving piayer in the ruannei set out in the 
Book of Common Piayer 

Tlio punishment is a fane of 100 marks foi the fiist and 400 maiks 
foi the bocond offence, and for the third offence the foifeituie of all 
goods and chattels and imprisonment foi life (m) 

1074 Any pnest or other minis tei of the Chmch who ought to 
say common piayer or niinistei tho saciaments is by statute (n) 
guilty of a misderaeanmu , if he lefuses to do so in the order 
set foilh in the Book ot Common Prayer, oi if he uses any othei 
rito, ceiemony, or foim than is therein contained, oi pleaches or 
speaks anything in delegation or depraving of the Book of Common 
Piayer oi of anything theioin contained 

The punishment is for tho fai st offence the forfeiture to the King 
of the piofat of the ofiendei’s spmtual benelicos for one year and 
impiisonment for six mouths, for the second oflence deprivation of 
all his spmtual piomotions and impiisonment for a yeai (oi for life 
if ho lms no such piomotions), and foi the third offence a surnlai 
dopiivstion and impnsoimieiil foi life(o) 

Slid 2 — Offeiuen ■> dating to Montage 

Sun Slci 1 —Bigamy 

1075 Subject to the qualifications hereaftei mentioned, eveiy one is 
guilty of felony ( p ) who, being married, mames any othei peison 

(i) 1 llawk P C , o 2(>, b 3 (8th od , Vol I , Job) , It v Uath a cult (1836), 2 
Low 0 C 237, 254 But see the ob«"i vations of Ijord CoLEKiDGF, C J , in R 
v 1 lam-ay and i' (Kite (lb83), 4b L T 733, 735 The statement in the text must 
now be taken with the qualiiu ation that the words, to be indictable, must be 
nbald, ui* rerent, and contumelious, and e\ en with that qualification the offence 
is practically obsolete Piofane swearing is punishable on summary conviction 
(Piofane Oaths Act, 1743 (19 Oeo 2, c 21), b 1) As to disturbing publft 
worship, see p 477, anti 

(X) (1547)1 Edw 6, < 1, s 1, revived by (1558) 1 Eliz. c 1, s 15, see also 
(1553) 1 Mar sess 2, c 3 

(f) Stat. (15o8) 1 Eliz o ‘I, as 8, 10, 11 , stat (1662) 14 Car 2, c 4, s 20 
The expressiou “ maik ” is a “ money of account” to expiess 13s 4 d , and has 
long passed out of use 
(m) Ibid 

In) Stat (1558) 1 Eli? c 2, s 4 

(oi Ibid As to limitation ol tune for the commencement ol a prosecution, 
see ibid , s 20 

(p) Offences against tho Person Act, 1861 (24 A 25 Viot c. 100), s. 67; Penal 
Servitude Act. 18ffl (54 & 55 Viet c. 69), s 1. 
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during the life of the former wife or husband, whether the second 
marriage is in England or elsewhere (q) 

The punishment for this offence is penal servitude foi not more 
than seven nor less than three yerus, or imprisonment with or with- 
out hard labour for not more than two years (r) The offenoe is 
not triable at quarter sessions (rr) 

1076 A person manymg a second time, whose wife or husband 
has been continually absent from bucIi person for seven yeais then 
last past, and has not been known by such person to bo living at 
any time within that period, cannot be convicted of bigamy (*) 

In the case of such an absence the presumption is in favour of 
innocence, and it is incumbent upon the piosecution to show that 
the prisoner knew that the wife 01 husband was alive (t) It is not 
sufficient to prove that the prisoner had the means of such 
knowledge (u). 

Even if the statutory period of seven jears has not elapsed, the 
bona-fide belief of the prisoner at the time of tho second mamage 
that the husband 01 wife was dead, piovided such belief was based on 
reasonable grounds, aflordB a good dofence to an indictment for 
bigamy (u) 

1077 A person already mained who, having the intention of 
appearing to contract a second mainage, goes through a form 
known to and recognised by the law as capable of producing a valid 
marriage, is guilty of bigamy, although tho second marnago, oven 
if it were not bigamous, would be otheiwise invalid (w) 

1078 If the first mainage is void by reason of consanguinity, 
affinity, lunacy, or any other defect, the second marriago is not 


(i q ) This includes not only the Kind’s dominions, but an, foioign rounti v (R 
v Russell (Ao ?/), [1901] A C 41b) It is also immateiial where the Cist manure 
has been celebrated (2 Hale, P 0 692) But where such second marriage is 
contracted elsewhere than m England oi Ireland and the person who coni met* 
it is not a British subject, he is not punishable by English 1 iw (Offences against 
the Person Act, 1861 (24 & 25 Viet c 100), s 45; 

(r) Offences against the Person Act, 1861 A 25 Viet c 100), s 57 
(rr) Quarter Sessions Act, 1842 (5 A 6 Viet c 38), h 1 

(s) Offences against the Person Act, 1861 (24 A 2 o Yict c 100), s 57 , 22 v 
( \dlen (1840), 9 0 & P 681 , R v Jont s (1842), Car & M 614 The prisoner 
is entitled to tho protection of tho section, although he may havo wilfully 
deserted his wile ( R v laulkes (1903), 19 T L Ji 200) 

(*) R v Heaton (1863), 3 E &F 819 , R v (Jurfjenwen (1865), L. It 1COE 
4 , compare R v Jvms (1883), 11 Q B D 118, C C ft , where, thoie foiug no 

e\ idence of the date of tho separation br twoen the prwouer and his wife, to 

whom he had been mamod seventeen years before the sp<x>nd marriago, or as to 
when he had last seen her, the court upheld the conviction 
( u ) R v Briggs (1856), Hears & B 98 
\v) It v Tolson (1889), 23 QBD 168, C C It 

(is) R v AUen (1872), L R 1 O C It 367, J70 (marriage within tho pro. 

hibited degrees), disapproving of the Irish case ft. v Jtmuinj n 86«») 10 
C O 411 , see also It v Allison (1806), Russ & Jh 109 , JL v 
Brawn (1843), 1 Car & Kir 144 , 22 v Rta y supra The rule laid down in 
R v Allen wdl not be applicable in the case of a second marriage by a form 
not known to recognised by the law, as in Burt v Burt (1 800 2 £>w» & Tt 
88 
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bigamous (x) But if tbe first marriage is only voidable, as by 
reason of impotence, and has not been avoided at the date of the 
second marriage, the second mainage is bigamous (y) 

1079 If the first maniage has been dissolved by a divorce a 
vinculo matrimonii before the date of the second mainage, or has 
been declared void by any coin t of competent jurisdiction, the second 
mainage is not bigamous (s), but it is otherwise, if there has only 
been a judicial separation, or if a decree nisi for divorce has not 
been made absolute (a) 

An English court will only recognise the validity of a divorce 
obtained abroad, wheie at the date of the institution of pioceed- 
mgs for divorce the puties were domiciled within the junsdiction 
of the court pronouncing the decree, or where the State of the 
domicil locoguises such divorce and wheie the couit which pio- 
nonncod the decree was competent by the laws of the country 
which gave it jurisdiction (b) Where the paities had only a 
" matnmomal residence,” and not a domicil in the oidmary 
sense within the foieign jurisdiction, the validity of the divoice 
will not bo recognised 0), and any British subject who remarries 
subsequently in the liletime of his wife may bo convicted of 
bigamy (</) 

The other paity to the bigamous maiimgo is punishable as a 
puncip il in the Beeond degiee, if be or she knew at the time of such 
mainage that the previous mainage was still subsisting (c) 


E\ ul< me 1080 It is fm tho pi n^ecution to pioie tbe colehiation of tbe first 

marriage and the identity at the parties If the marriage is alleged by 
the accused to be invalid on the giound of consanguinity, informality 
etc , he muet adduce evidence of such invalidity If the celebration 
of the first mainage is pro\ed, the presumption, in the absence of 
evidence to the coutraiy, is in favour of the validity of the 
marriage (J ) 

\n actual mainage must he pioved Evidence of reputation and 
colmbitution are Dot sufficient to support the indictment (g) 

The prisoner’s admission of the fiist marriage is, it seemB, 


(r) It ^ Chadiuult (1847) 11 Q B 203 2io , ft \ 1 Tillshtre (1881), 6 

Q. B P 3t>6 , B v M>U,t (1841), 10 Cl ft Fjd 534, H L 

(v) 3 Co Inst 88 , R v Jauiht (182C) 1 Mood C C 140 , B y B (1891), 27 
L It Ir 587, 608 

(s) Offenoea against the Peison Act, 1861 (24 ft 23 Viet c 100) s 67 

(a) See Norman v ViUart (1877), 2 Ex D 359, C A Stanhope y Stanhope 
(1886), 11 P D 103 109, 0 A 

(J) See title CourricT of Lews, Vol VI , pp 266 et tea, and Bator v Baler, 
[19061 P 209 

ic) Z* Motutwr vie Mesuxur, [1803] A. 0 517, P 0 

(d) A v. Jtuteell (hart), [1901] A C 446 

(a) A v Brawn (184T> 1 Car & Kir 144, 1 Bussell on Crimes, 664, n 

(/) B V Alluon (1806) Russ A Rv 100, R v Mamwanng (1856), 26 L J 
(v o ) 10, 0 0 R. , B v Rea [1872), LR.lC0B 365,ftv 0«nwH(1876), 
1 Q B D 446, C C R As to the requirements for the validity of a marriage, 
see title Husband and Wiff poet 

(o) Mom* ▼ Mtllor (1767), 4 Burr 2057, Cathorwomt y Cation (1844). 18 
M ft W 261,865' See B y Wilton (1862), 3 F ftF 119 
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not sufficient evidence of the faot without proving the actual 
celebration ( h ) 

A certified copy of an entry purporting to be sealed with the seal 
of the register office is receivable aB evidence of the bath, death, 01 
marriage to which it relates without further proof of Biuh entry (»). 

To prove the identity of the pusoner with the peibon named m 
the certificate it is not necessary to call as a witness one of 
the subscribing witnesses to the legister, any evidence which 
satisfies the jury as to the identity of the parties is Hufficient( /) 

The first husband or wife is not ( k ), but, when the first marriage 
has been proved, the Becond wife is, a competent wilnesHfoi the 
piosecution (/) 

It must be proved to the satisfaction of the jury that the first 
husband or wife was alive attho date of the second mamage The 
law makes no presumption on the subject (m) 

Sub-Sect 2- 7» regular fio/emmsation of Marnagr 

1081 Everyone is by Blutute (»i) guilty of a felony who(l), except 
by a special licence from the Archbishop of Canteihnry, solemnises 
a mamage in any place other than a chinch or chapel in which 
marriages may be solemnised according to the riteH of the Chart h 
of England, or a building which is duly registered under ttie 
Marriage Act, 1836 (o), or the office of a registrar of marriages , oi 
(2) solemnises a marriage at any othei time than between Bam and 
3pm, except by such special licence , or (3) solemnises a marriage 
without due publication of banns except where rucIi publication is 
not needed by law , or (4), falsely pretending to bo in holy orders, 
solemnises matrimony accoiding to the rites of the Church of Eng- 
land, or (5) being a legistiai of marriages, knowingly issues a 
certificate for mamage aftei the expiration of three mouths fiom 
the date of the notice to be given by one of tin patties intending 
to be married, or issues any certificate for marriage by heonce 

(h) Ji v J iiirnan (179o), 1 List, P C 470, R v Mi agt (ls76), 13 Co\. 
C C 176, h v Fl'ihrty (1847), 2 Car ft Eli 782 L v [ tniUny (1902), 66 
J P 605, and Catherwood v Catlnn (18441, 13 M 4 W -'81, 26s But ms R 
v NrwUm (1843), 2 Mood & R 303 

(») Births ana Deaths Registration Act, 1836 (6 A 7 Will 4, < 86„ s >8 

{j) 1 East, P 0 472, e g evidence of the handwriting oi the parties to the 
register or that the bell-ringers at the wedding were paid by them are given aa 
examples A photograph has been admitted as evidence (ft v Tohvn (1864), 4 
p ft F 103, WILLB8, J ) 

* (J fe) Criminal Evidence Act, 1898 (61 4 62 Viet c 36), s 1 (c) Seep 405, 
note (1), antr 

S I Hale, P C 693 , 1 East, P 0 469 
; ) R y Lumlry (1869), BRIO C It. 196, R v HV/W.tre (1881), 6 Q II J) 
366, OCR If, however, the husband and wife have been separated loi 1< s« 
♦Snn Bsvon years, the prosecution need not prove affirmatively that th< pn^mor 
knew that his wife was alive It is for him to disprove this [R v Flhi (1838), 
1 F ft F 309, R v ./<m« (I860), 11 Cox, V C 358, COR.) 

(A) Mamage Act, 1823 (4 Oeo 4, c. 76), a 21 , Mamage Act, 1836 (6 ft 7 
Will 4, c 8o) ss oV, 40, 41 , Mamage Act, 1886 (49 Viet c 14), s 1 , Mamage 
Act, 1898 (61 ft 62 Viet c 58) Then are special provisions in these Acta with 
reference to Jews and Quakers, 

(o) «ft7 Will 4,0 85 
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befoi o the expiration of seven days after the entry of the notice, or 
issues any certificate for marriage without licence before the expira- 
tion of twenty-one days after the entry of the notice, or issues any 
coitificate the usue of which shall have been forbidden by any 
person authorised to fotbid it, or knowingly and wilfully registers 
mi solemnises in his office any marriage declared by the Marriage 
Act, 1836 (p), to be null and void 

The punishment for this offence is penal servitude for not more 
than Beven nor less than three years, oi imprisonment with or 
without hard labour for not more than two yeaiB (a) 

A prosecution foi any of these offences must be commenced within 
thiee years after tho commission of the offence (ft) 

1082 Every peison is by statute (c) guilty of a misdemeanour 
who, being a peison authorised by the tiustees or other governing 
body of a building registered for the solemnising of marriages to 
solemnise marriage thciein, refuses oi fails to comply with the 
Mainage Act, 1898 (d), or the enactments or regulations for the time 
being m force with respect to the solemnisation and registration of 
mauiagcs 

Tho punishment for this offence is imprisonment with or 
without haid labour for not more than two years or a fine not 
cxufdmg 150, 6uch a person on conviction for such an offence 
ceasos to he an authonsed peison (<) 

Slh Slot J — False Declarations and Notices 

1083 A pei sou who knowingly and wilfully makes a false 
declaration oi signs a false notice oi certificate required by the 
Mainage Act, 1836 (j), or the I'oieigu Mamage Act, 1892(a), for 
the pui pose of piocuring a marriage, oi who foihids the issue of 
the legistiar's certificate, or toibids a marriage undei the last- 
named Act by falsely representing himself to be a peison whose 
conseut to the marriage is required by law knowing such repiesen- 
tation to be ialse, incurs the penalties of peijuiy 

The piosecution must be commenced within three years (h) 

1084 Everyone is subject to the same penalties as if he were 
guilty of pei jury (i) who wilfully makes or causes to be made for the 


(р) 0 & 7 Will 4, o 83 , see also title Husband and Wi>e 

(a) Murnage Act, 1823 (4 Geo 1 o 7b), s 21 , Marriage Act, 18)6 (6 & 7 
Will 4, c 83) s 39 , Cummal Law Act 1827 (7 A 8 Geo 4, c 28), s 8 If tfae 
prosecution is under the Mam ige Act, 1 823 the maximum sentence of penal 
servitude is fourteen years, s oe iW , » 21 Tho offence, it seems, is triable att 
quarter sessions. 

(f>) Mam ago Act, 182 ) supra s 21 Marriage Act, 163b, supra, s 41 
(i) Marriage Act, 1898 (61 & 62 Yict c 38), s 12 
(d) 61 A 62 Viet o 58 

(с) Ibtd., s 12, i e a person who is certified as such under the Marriage Act, 
1896, supra, s b ( )) 

( f) 6 & 7 Will 4, o. 85 

( g ) 55 & 56 Yict o. 23 Offences under this sub-section are not triable at 
quaiter sessions 

(A) Marriage Act, 1836, supra, m. 38, 41 , Foreign Marriage Act, 1892, supra, 
s. 16 See also M image Act, 1898 (61 & 62 Yict o 58), s 12 
( ) Births and Deaths Begistrahon Act, 1836 (6 & 7 Will 4, c 86), s 41. 
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purpose of being inserted in any register of marriage anv false 
statement as to the particulars which are required by the BirthB aud 
Deaths Registration Act, 1636 (j), to be registered 

The false statement, to be within the Act, must bo wilfully and 
intentionally untrue and not a meie mistake ( l ) 

Sect 3 — Offences against Decency and Morality ( l ). 

Sub-Sect 1 — Indecent hxpoturt 

1085 The public exhibition of the naked person or any other 
act of open and notonous lewdness is an indictable unsdemcauour at 
common law (m) Similar exposure, even though m a plate of 
public resort, is not indictable at common law, if it is only visible 
by one person (» ) The exposui e is indictable, although the place 
be not one of public resort, if the place be such that a numbet of 
poisons can and do see the act ( o ) 

Bathing m a state of nudity in a place uear to which poisons 
frequently pass is indictable (/>) 

The punishment for this oilenco is a line and impiisonment with 
or without hard labour (</) 

1086 It is a common law misdemeanour (>) to keep a booth for 
the purpose of holding an indecent exhibition which persons aio 
invited to come m and Bee, oi to show on the highway a picture or 
exhibition which, although not indecent in the ordinal y sense, is 
nevertheless disgusting and offensive (*) 


(j) Laths and Deaths Registration Act, 18 JO (b & 7 'Will 4, c 8(>l,s 41 and 
eeo p 742, post 

( k ) R v Dunboyne ( Lord ) (1850), 3 Oai & Kir 1 As to foiging mtunogo 
ceibficates and foiling »i derationing inamago legist* i «eo p 741, post 

(l) As to rape, see p 611, poet, indecent assault, p t u post 

(m) R v Sedley (1663), 1 Bid 168, from which it appi is that this offmue had 
foimorly been punishable m the Blar Chamboi See R v Hams (1871)^ L li 
1 C C It 282, and the eases utod injra Bv statute e\ory person who wilfully, 
openly, and obscenely exposes hie person in any street, loud, or public highway, 
or m the view thereof, or m any place of public, resort with intent to insult any 
female, is to bo deemed a ioguo and lugaliond and liuhle on summary con 
Vichon to thieo months’ impugnment f\ igi mey Art, 1824 (5 Ueo 4, c 8 j), 
6 4 , as to a repetition oi the otlenco wli Ji makes the offender un incorrigible 
rogue, sees* 5, 10) 

( n ) R v Matson (1847), 2 Cox 0 C J76 , R v Webb (1848), 3 Cox, 0 0 181 
0 0 li , R v Paired (1862), 0 i'nx t C 0 446, C C It (Ir ) , but see 
Vagrancy Act, 1824 (5 Geo 4, c 83), si 

* (o) As on the iooi of % house (R v Thallman (1861), 0 Cox, C C 38s, 
C C It ), or in a held oft the footway whore people frequently pass, though 
without the legal nght to do so / R * Willard (1884), 14 (J }5 li 6/, 
COE) 

(^>) R ▼ Orunden (1800), 2 Camp 89 , // v Retd (1871), 12 Cox, 

(?) Cr i m inal Procedure Act, 1831 (14 & 15 Viet c 100), s 29 Tin oflenoa 
and the offence next mentioned are triable at quarter sessions 

(r) R v Saunders (1875), IQ EDI 6, OCR, and a person who wilfully 
exposes to public view in any highway or public place any mdr* M.t r xhibition 
may also be dealt wtth as a rogue and vagabond ( vagrancy Act, 1824 (5 Geo 4, 
a 83), a 4 , Vagrancy Act 1818 (1 & 2 Viet c 38), s 2) 

(•) & V Grey (1864), 4 F A F 73. 
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Si b-Rlct 2 — Indecent Publications 

1087 Anyone is guilty of a common law misdemeanour who 
publishes any indecent matter tending to the destruction of the 
morals of society and to deprave and conupt those whose minds 
are open to immoral influences (») 

1088 It is a misdemeanour to procure indecent prints with 
intent to publish them, but it is not an offence to simply have 
possession of obscene prints or liteiature even with intent to 
publish them ( b ) 

1089 If the necessary or natural effect of a publication is 
piejudicial to public morality or decency, the motive of the defen- 
dant in publishing the obscene matter is immaterial If the work 
is manifestly obscene, the defendant will be taken to have 
published it with an unlawful intent , he cannot be heard to say 
that, though he broke the law, he did so from a wholesome and 
Balutary purpose, and not for gain (t) But in many cases it is 
material to consider to whom and under what circumstances the 
publication is made Some matters may be properly published to 
practitioners or students of medicine or burgeiy, the publication of 
which to hoys or guls oi e\en to the public uidibciiuiinutely would 
nocessarih tend to the con upturn of moials and therefore be 
illegal h() The privilege which the law gives to reports of judicial 
ptoceedings does uot extend to lepoits containing mattcis ot an 
obscene and demobilising character (e) 

A prosecution canuot be commenced against the piopnetor, 
publishei, editoi, oif any poison lesjionsiblo toi the publication of 

(a) R v (Utrl (1727), 2 btiu 788, wlucli soi'iiii tohaio he cm tlio first successful 
prosoi utiou foi this ofloiuo in a temporal couit In R v Iknd (1707), 11 Mod 
Hop 142, tho couit had held that the publication of an obscene book was 
not indictable, but was punishable only in a spintual couit See now R v 
IfuUtn (IbbS), L R 2 Q 15 JbO, 271, R v JJanculouyh , [1900] 1 K B 201, 

c r R 

(b) nuijmlt v R (1822), 1 E & E -122, R v Rosemttm (1826), 2 V AP 
414 liut possession of such punts eU mi) be t>\ idenee of pioc umig (p 260, 
ante) 

(c) R v Hull m (1868), L R 2Q B 2b0, SMt v Branuan (lh72), L £ 7 
C V 2b 1 

(i/) R y IJtcJJm , supia 

(f) Stetle v Brannan , supia, R v Carhle (1819) 2 B & Aid 167, R v 
Creeuey (1812), 1 M & S 27 3, 281 , and Bee Law of Libel Amendment Act, 
1888 (21 & 22 Yict c 64), ss 2, 4 Provision has been made foi the search for 
and seizuie ok obscene books or piotuies A stipendiary police magistrate on 
any two justices, upon complaint being made on oath, inaj issue a warrant to 
Search any premises whoro the complainant alleges he has reason to believe that 
any obscene hooks, writings, or pictures ore kept for sale or distribution, or 
exnibitu'n ior purposes of gain, or lending on hire, or otheiwise published for 
gain , if such articles are seized upon the execution of the warrant, the occupiei 
of the premises iua\ be summoned to show cause why such articles should not 
be destroyed, and upon the hearing of the summons the justices, if satisfied 
that they are of the chai uter stated m the warrant and have been kept for the 
purposes aforesaid, and tk it their publication would amount to a misdemeanour, 
m l\ order them to be destioyed (Obscene Publications Act, 1827 (20 & 21 Viet, 
c. bub s 1 , and see R v lluklm , tupia, El parte Bradlaunh i 1878), 3<U) h 
609). 
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a newspaper for any obscene or other libel published therein 
without an order of a judge at chambers being Inst ob taine d ( t) 

Upon a prosecution for an obscene libel it is not necessary to set 
out the obscene passages in the indictment, but the alleged libel, 
with the obscene passages identified, may be deposited with the 
indictment (g) 

The punishment for the above-mentioned offences is fine and 
impiisonment with or without hard labour (/<). 

1090 Everyone is guilty of a misdemeanour (») who Bends or 
attempts to send a postal packet which encloses any uidecent or 
obscene print, painting, photogiapli, lithograph, engiavmg, book, 
01 card, or any indecent or obscene aiticle, or has on such packet 
or its covei any wonls, niaiks, or designs of an indeceut, obscoue, 
or grossly offensive chaiactei 

The punishment for this offence on conviction on indictment is 
imprisonment with or without haid laboui for twehe months (j). 

Suu-Sior 3 — Unnatural Ojjeuccs 

1091 It is a felony by statute (h) to commit the abominable 
dime of buggeiy either with mankind or with any animal 

The punishment for this offence is penal servitude for life or for 
not less than three years, or impi lsonrm nt with or without haul 
laboui foi not more than two yem s (l) 


(/) Law of Libel Amendment Act, 1888 (ol A 52 V id c bi), s 8 
($p) Jbnl , a 7, see H y BarradouyJt , [190b] 1 K B 201, O <1 K 
(A) Crmuuil Pioceduio Act, 1851 (14 A lo Viet c 100), h 29 These 
offences aie triable at quailti Missions 

(*) Post Office Act, 1908 (8 Kdw 7, 1 48), s 0 3(1) (b) See Jt v De Mam i/ t 
[1907] 1 K B 388, (’ C li , loi u prosecution under tlio 1 orreapontlmg section of 
the Pobt Office Protoction Act, lbhl (47 A, 48 Viet c 0), s 4, now iop<‘uh j. 
Post Offioe regulation nuy be made lor pieveuting the fending or delivery by 
post of any obscene punts (1 bid , s 1b) 

[f \ Post Office Act, 190S (8 Ldw 7, c 48b s 63 (2) Theoffeme id friable at 
quaiter sessions Upon summary convicuon the purnshim nt is a hue of £10 

Affixing to or msciibing on any house, wall, hoarding etc so as to be visible 
to a person passing along any stieet or footpath, or to or on any urinal, or 
(ielrveimg 01 exhibiting to passers-h} , an\ pictuio or punted or writteu matter 
which is of an indecent or obscene nature is on summary conviction punishable 
by a fine of £2 or impiisonment for a month (Indecent Advertisement* Ad, 
1889 (52 A 53 Yict e IS), a 3) As to ceitam forms of advertnw‘inentwhi(h the 
Act declare* to be mdfcont withm the meaning of this section, sees 5 A 
fieisou who gives to an> othor person any hinh pictures or printed or 
written matter with intent that the same should bo so affixed, inscribed 01 
delivered is liable tu a penalty of La or imprisonment foi thiee months {tM , 
b 4) 

(A) Offences against the Person Art, 1861 (24 A 2o Vic t c 100), b 61 
(/) This offence was probablv fust made punishable by the common law 
courts by stat (1533-i)2o Hon 8, c b (2 btephen, History of the Grinin d Law, 
429) See, however, 1 Hawk V 0 , u 4) r J he punishment by 25 Hen >• c 6, 
was death, and it so remained until the Offences against the Person Act, 1861 
(24 & 25 Viet c 100), s bl of which fixed the minimum puuWmnmt at ten 
years’ penal servitude the minimum punishment was abolished b\ the Penal 
{Servitude Act, 1891 (54 & 55 Viet c 69), a 1 Thi* olfcrue 1 not triable at 
quarter sessions (Quaiter Sessions Act, 1842 (5 & 6 Viet- c 38;, s lj 
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Eveiyone is by statute (m) guilty of a misdemeanour who 
attempts to commit this ciime, or is guilty of any assault with 
mteut to commit it 01 of any indecent assault upon any male 
person 

The punishment for such offence is penal servitude for not 
more than ten nor less than three yeais, or impiisoument with or 
without hard labour for not more than two years (n) 

1092 The offence of sodomy can only be committed in ano (o). It 
may be committed by a man upon a woman (p), even upon his own 
wife ( q ) It is sufficient to prove any degree of penetration, though 
without emission (?) Consent ib no defence, and a person who 
consents to tho commission or the attempted commission of the 
offence upon him is guilty as a principal, unless he be under the 
age of foui teen (s) A man who liiducos a boy under fourteen 
years of age to commit such an act upon him ib guilty of this 
offence (t), but, it seems, a boy under fourteen cannot be convicted 
of sodomy («) 

Upon au indictment for an unnatural offence, if the evidence 
does not show that the offence was completed, the accused 
may be convicted of an attempt to commit it (t) Evidence 
cannot be given of a previous admission by tho pusonei that he 
had habitually committed and had a natuial inclination to commit 
such pi notices, unless such a statement is made at or about 
the lima of the commission of the offence 01 on the prisoner's 
anest(y) 

When the peisou upon whom the offence is committed is a 
consenting paity, and theiefoie an accomplice, the accused should 


(m) Offonoes against tho Person Act, 18G1 (24 & 25 Viet c 100), b 62 

(n) Ibid , Penal Servitude -Act, 1891 (o4 A oo Viet c 09), s 1 This offence 
is t liable at quarter sessions As to the power to inflict a fine upon a person 
convicted of this and of an> othei indictable misdemeanour against the Offences 
against the Person Ait, 1861, see s 71 of that Act and p 412 , ante As to 
lequinng a person convicted of any felony punishable under the Offences 
against the Person Act, 1861, otherwise than with death to enter into recog- 
nisances and find sureties for good behaviour and to keep the peace, see s 71 
of thut Act 

(v) It v Jacobs (1817), Bubs & By 331 

(p) li y Wunnan (1718), Fortes K^p 91, though some of the judges doubted, 
see also Sumburu on Wills, 7th ed , Vol 1 , 179 

(q) v Jelly man (1838), 8 C A P 604 

(r) H v Rerkspear (1832), 1 Mood C C 342, Offences u gainst the Person 

Act, 1861 (24 A 25 Viet c 100), s 63 • 

(#) 3 Co Inst 39, 1 Hale, P C 670, but upon a chaige ot assault with intent 
to commit sodomy consent will afford a defence, unless the person alleged to be 
assaulted is under the age of thirteen years (Criminal Law Amendment Act, 
1880 (43 & 44 Yiet o 45), s 2), or is of suen an age or in such a physical 
condition as to he ignoiantfof the nature of the act intended to be done, 
as more submission without acquiescence does not amount to consent ( R v 
WollasUm (1872), 12 Cov, C C 180, O C R , R v loth (1S72), L R 2 
COE, 10 ). 

It) Jt v Alton (1848), 1 Den ^64 

(w) See p 239, ante 

(x) Crifnin&l Procedure Ut, 1851 (14 A 15 Vut c 100), s 9 

(y) R r Coto (1810), 3 Bussell on Crimes, 251, C C R. 



Part XL— Offences against Public Order. 


Ml 


not be convicted on the evidence of the aooomphce alone without 
corroborating evidence^). 

1093 Every person who solicits or attempts to solicit a person 
to the commission of sodomy ib guilty of a misdemeanour at 
common law (a) 

The punishment foi this offence is fine, and imprisonment with or 
without hard labour (i) 

1094. Bestiality can be committed by either man or woman (e) 
and with any animal (d) As in sodomy, any degree of penetration 
is sufficient without proof of emission (0) If the prosecution is 
delayed for an unreasonable time, the caBe should not be allowed 
to go to the jury (/) 

1095 Any male person is by statute guilty of a misdemeanour (7) 
who in public or private commits, or is a party to the commission 
of, or procures or attempts to procure tho commission by any male 
person of any act of gioss indecency with another male person (h) 

The punishment for this offence is imprisonment for two years 
with or without hard labour (t) 

Sun Sect 4 — Disorderly IJousw 

1096 Anyone is guilty of a misdemeanour at common law, 
punishable by fine or impnsonment with or without hard labour (7), 
who keeps a common ill-governed and disoideily house (A.) Bawdy 


( 2 ) R \ Jelh/nitni, supra, R v Tafe, [1908] 2KB 080, OCR, and sea 
pp 388, 408 ante 

(a) R v Ransford (1874), 13 Cox, C 0 0, C C R , 2 Chilly, Criminal 
Law, 50 See also Criminal Lnw Amendment Act, 18r > (48 A. 49 Viot c 69), 
s 11, infra The common law offence is tuablo at quai * sessions 

(b) This offence is triable at quarter sessions 

(c) 3 Co Inst 59, 1 Hale, P C 600 

(d) R v Brown (1889), 24 CL B D 137, 0 C E 

(«) R v Conns (1834), 6 C & P 351 

(/) R v Robins (1844), 1 Cox, 0 C 114 

( g ) Criminal 1 jaw Amendment Act, 1885 (48 A 49 Viet e 60), s 11 Where 
attempted Bodomy or an assault with intent to commit that offence or an 
indecent assault is alleged to have bron committed upon a child, the pro 
visions in the Children Act, 1908 (8 Edw 7, o 67), ss 28—31, with reference 
to taking the depositions of the child (as to which, see p 408, ante) will 

^Fh) This will include the defendant himself (R v Jones, [1896] 1 U. B 4, 
£ C R) 

(*) Criminal Law Amendment Act, 1885 (48 A 49 Viet c 69) This offence 
is not triable at quarter sessions ( thtd , s 17) 

(/) Hard Labour Act, 1822 (3 Goo 4, c 114), R v Ihyqwson (1762), 2 Burr 
1232 

(k) 3 Co Inst 206 , Hard Labour Art, 1822 (3 Geo 4, o. 114) By statute 
(Criminal Law Amendment Act, 1886 (48 & 49 Viet o 69), s 1 1), any 
person who (1) heaps or manages or assists in tho management of a biothel ; 
or (2) being the tenant, lessee, or occupier of any premises knowingly 
permits them to be used as a brothel or for the purposes of habitual 
prostitution , or (3) being the lessor or landlord of anv premises, or his agent, 
lets them or any part thereof with the knowledge that they are to be used u 
a brothel, or is wilfully a party to the continued use of, such premise# as 
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houses or brothels (/), unlicensed places of entertainment m the 
metiopolis, gaming houses and betting houses are disorderly 
houses (m). 

( 1 ) Brothel* 

1097 A “ brothel ” means a place lesortod to by persons of both 
sexes for the purpose of prostitution A prostitute receiving men only 
into her own rooms cannot be convicted of keeping a brothel (n) 

It is not necessary to constitute the offence that there should be 
any indecency or disorderly conduct perceptible fiom the extenoi, 
or that the premises should have caused a nuisance the 
neighbours (o) , nor is it necessary, upon a prosecution for the 
common law offeuce, to show that the defendant was the real owner 
or keeper of the brothel It is sufficient that he appeared, acted, 
or behaved himself as such or as the person having the manage- 
ment of the house ( p ) 

The offence of peimitting a house to be used as a brothel is a 
continuing one, and the permitting may theiefore be chaiged in the 
indictment as extending over several days ( q ) 

1098 Eveiyone is by statute (a) guilty of a misdemeanour 
(1) who piocures or attempts to piocuie any woman to leave the 
IJ mted Kingdom with intent that she may become an inmate of a 


a biothol, 18 liable on summary conviction to a fine of JL"J0 or imprisonment foi 
thioo months, and on a subsequent convw tion to a fiuo of £10 or lmpnsonment 
for four months A licensed victualler who is convicted of permitting his 
promises to bo a biothel is liable to a fine of £20, forfoits his license, and 
is disqualified foi over fmrn holding any licence for tho sale of intoxicating 
liquors (Licensing Att 1 87 2 (35 A 3b Viet c 91) s 15) See ft \ Holland 
(Justices) (1882), 4b J I 1 312 See also s 14 as to harbouring prostitute* 

(/) The offenoe is tnablo at quaifor sessions, see Disorderly Houses Act, 1751 
(25 Geo 2, c 36), 8 5, seo II v Charles (1861), Le & Ca 90 
(m) See also titles Gaming and Wagering, Theatres Ab to disorderly 
inns, see p 555, post , and titles Inns and Innkeepers, Intoxicating 
Liquors 


(n) Singleton v Ellison, [1895] 1 Q B 607 In this case the charg 

the defendant, a prostitute, was that of u keeping a brothel " within the mean- 
ing of tho Criminal Law Amendment Act, 1885 (48 & 49 Yict c 69), s 13 If 

the charge had been under the same sorhon that ehe, as tenant or occupier of 

the premises, permitted them to bo used for the purposes of habitual prostitution, 
it is submitted that Bhe might have been convicted of that offence If seveial 
flats in a block of buildings under one roof are used for the purpose of 
prostitution, the whole block may be a brothel (I) mosey Wilson (1907), 71 J P 
263) 

(o) R v Holland (Justices) (1862), 46 J P 312, per Grove, J , at p 312. 

A ▼ Ihce (1886), L B 1 C C E 21 4 

(p) Disordeily Houses Act, 1751 (25 Geo 2, c 36), a 8, see ss 5, 6, 7, as to 
oomplaint by two inhabitants of the parish with a view to compel a prosecution 
Upon Such a complaint being mode and the secunty required by that Act being 
given, a warrant must be .issued for the arrest of the person alleged to be 
keeping a brothel, who is then bound over to appear at next quarter sessions or 
assizes to answer any indictment which mai fie found against him (tbtd , e 6, 
see Disorderly Houses Act, 1818 (58 Geo 3, c 70), s 7), These provisions are 
applied by the Criminal Law Amendment Act, 188 > (48 & 49 Yict c 69), s 13, 
with the necessary modifications, to prosecutions for the offences mentioned 
in that section (see A v RewUmAWWX] 1 Q B 648) 

(a) Etc park jBurnbu f [1901] 2X B 458 

(«} Criminal La# Amendment Act, 188*5 (48 & 49 Yict c 69), s. 2 (3) (4) 
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brothel else whet e (b) , 01 (2) piocvues or attempts to procure & 
woman to leave ber usual place of abode m the United Kingdom 
(such place not being a biothel) with intent that she may, for the 
purposes of prostitution, become an inmate of a biothel within or 
without the King’s dominions (c) 

The punishment for such offence is imprisonment with or without 
hard labour foi not more than two \eaia (<{) 

No one can be convicted of any such offence upon the evidence of 
one witness, unless such witness is coiroborated m some material 
particulai by evidence implicating the accused (?) 

1099 Any person is by statute ( f) guilty of a misdemeanour who 
detains a woman against her will (1) in any premises with intent 
that she may he unlawfully and carnally Known by any man , or 
(2) in any brothel 

The punishment for this offence is imprisonment with oi without 
haid lab our for two years (g) 

1100 Where a woman is upon any promises for tho purpose of 
having any unlawful carnal connection or is m any brothel, a 
poison is deemed to detain hoi there, if with intent to induce her to 
lemain m such premises or m the brothel he withholds fiom hoi any 
wearing appaiel or other pioperty belonging to hei, or threatens 
her with legal proceedings, if she takes away with her any wearing 
apparel lent to hei (/i) 

1101 Anyone is guilty of a misdemeanour at common law who 
conspires togeHiei with one person or more to piocure a woman 
for the purpose of prostitution, or to seduce her or causo her to be 
Beduced (i) 

It is unnecessary to allege oi prove that such woman had been 
previously chaste (t) 

(n ) rnltcmsffl Pint?* of Enbrtatnm * t 

1102 Any house, room, g.irdcn or other plane kept for public 
dancing, music, or other public enteitainment of the like kind m the 


W' Criminal Law Amendment Ai t ISbl '48 A 49 Vi< t c 89), » 2 (1) 

(e) 1M ., s 2(4) 

(a) Ibid , 8 2 No indictment under the Criminal Law Amendment Act, 
1885 (48 & 49 Viet c. 69), is triable at quarter sesmonH (ihtd , 8 17) 

(?) Jbtd f e2 An to offences against women and gills, see p 611, post 
(/) Criminal Law Amendment Act, 188'; (48 & 49 Yut c 69), s 8 
• (g) lM 

(h) Ibid A justice of the peace mav , upon * eworn information being l .fl 
ierae a search warrant for any woman oi girl alleged to be unlawfully di tinned 
for immor al purposes 0 bid , s 10) The eotreh warrant , being a judicial nit, 
will protect the person who laid the information from an action, if ho ha» a> led 
in good faith and has statrd the facts luirlv to tho justice (//opr v / inred 
(1886), 17 Q B D 338 , lea v Chamngtnn (1889), 23 U B I) 45, aflinned, 
tbid , 2*2, C A ) 

{») R y Qreti (Lord) (1682), 8 S’ateTr 127 , R v JUtun (HV) 2J>«n i9, 
R ▼ Maud (1763), A Burr 1434, R v Howell (1801), 4 1' A l< 160 In 
all these cum the woman was under the age of twenty one In U v Ddavnl 
(supra, at p 1438) Lord Maj-sfivid, C J stated that he remembered a com in 
the Court Chancery wherein it appeared that a man hod formally assigned his 
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cities of London and Westminster, or within twenty miles thereof (ft), 
without a licence from the county council (l) is to be deemed a 
disorderly house or place, and every person keeping it without such 
licence may be indicted as the law directs m the case of disorderly 
houses (m) 

Theatres and other places licensed by the Crown or by the Lord 
Chamberlain are excepted from these provisions ( m ) 

It is immaterial that the enteitamment is respectable and the 
company attending it is well behaved and that no actual nuisance is 
occasioned (o) 

To rendei the occupiei of the house liable the entertainment must 
be of a public nature, open to any person who chooses to go there, 
whether upon payment oi gratuitously (p) The incidental or 
isolated use for music or dancing of a room which is not licensed is 
not a Keeping of the room or house for that purpose within the 
meaning of tho Disoiderly Houses Act, 1751(a) If dancing or 
music is an essential or integral part of the entertainment and 
forms an independent attraction, the house falls within the Act, but 
it is otherwise, if dancing or music is merely subsidiary to a general 
peiformance not within the Act (/>) 

1103 Every house, room, or other place which is used for public 
entertainment or amusement, oi toi publicly debating on any 
subject whntmer, upon any pait of Sunday, and to which persona 


wifo over to another man and that Lord Hardwicke directed a prosecution for 
that transaction as being notoriously and grossly against public decency and 
good manners See now Ciiminal Law Ameudmeut Act, 1885 (48 A 49 Yict 
c 09) 

(/l) This, howc\or, does not include any plao** within the administrative 
county of Middle sit, which county has a special Act, the Music and Dancing 
Licences (Middloscx) Act, 1S91 (57 & 58 Yict i 1 j) By s 2 (5) of this Act 
any pi ice used for public dancing singing, music or other publio entertainment 
ot the like kind and unlicensed by the county council is to be deemed a 
disordeilj house, and the occupier is liable to a fine of £5 for everv day during 
which it is so used S 2 (12) repeals the Disoiderly Houses Act, 1751 
(25 Geo 2, o 36), ss 2 3, so far as relates to the administrative county of 
Middlesex 

(/) Local Government Act, 1888 (51 & 52 Yict c 11), s 3 ( >) 

(wi) Disoiderly Houses Act, 1751 (25 Geo 2, i lb), s 2 Such person also 
forfeits £100 to an) one who may sue for it (i bid) A penalty of £100 tan 
only bo recoveud omo, although the house may be kept open for eeveiel days, 
but tho offender, although he pays the penalty is still liable to be indicted for 
keeping u disorder h house (Gai ret* v Messmqcr (1867), L R 20 P 583, 585), 
and tho recovery of a judgment for tho penalty by a nominal plaintiff in collusion 
with the defendant is no bar to a subsequent ution (stftt (1489) 4 Hen 7, c 20 , 
( jhrdlestone v Brighton Aguurium (Jo (1878), 3 Ex. D 137, (1879) 4 Ex D. 
107, C A ) 

(ft) Ibid s 4 

(o) Green v Bothcroi/d (1828), 3 0 A P 471 

(») Of ark v /VaW« il793), 4 Esp 25, Bt/hsr Burghall (1799), 2 Esp 722, 
Archer V, Wilhngrict (1802), 4 Esp 186 , Marls v Benjamin (1839), 5 M & W 
565, 569 

(a) 25 Geo 2, 30, bhutt v. Tents (1801), 5 Esp 128, Marks v Benjamin , 

sitpi a, at pp 567, 569, *Sy<T* v, Gonom^t (1873), 28 L T , 402 

(b) Gregory v Tain nor J833), 6 0 & 1* 280, Quaglteni v Matthews (1865), 
6 B & a. 474, 483, B . ^ Tucker (1877), 2 Q. B 1) 417, 421, 0 0 R , and 
see Ball v. Green (1853), 9 Exch 247. 
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M8 admitted by the payment of money, or by tickets sold for money, Baav a. 
is to be deemed a disorderly house, and its keepei may be indicted O ffen ces 
as the law duects m the case of a disoiderly house (t). against 

Decency 

Sub-Sect 5 — Gumtng House* and 


1104 Everyone who keeps a common gaming houpo in guilty of — * 
a misdemeanour as a nuisance at common law (d) Oflcnces, how- 
ever, with regard to the keeping of such housos aro moio usually 0U8es * 
dealt with under the statutes passed foi their suppression 
A common gaming house is a house oi place kopt 01 used for 
playing tlieiein at any game of chance, or at any mixed game* of 
chance and skill in which (1) a bank is kept by one or moio of the 
plajers exclusively of the otheis , or (2) in which any game is placed 
the chances of which are not alike favomable to all the plu\e)H p 
including among tlie playeis the hanker oi othoi person b > whom 
the game is managed oi against whom the othoi playeis stake, 
play, oi bet (e) 

Any person who appeals oi acts as the mastei or as tho poison 
having the can*, government, or management of any gaming house, 
is deemed to be the keeper thereof, and is liable to piowcution as 
such, although lie is not in fact the real ownei oi hooper (/ ) 


(<) Sunday OhbOivuiHG Act 1780(21 Guo J, c 49), s 1 Tho km poi uIho 
foifoits jL200 for every day that tho place is used as ubovo mentioned to anyone 
who may sue for it {xbui } As to tho effort oi a judgment in a collusive 
action under this stitute, see (hi dl< slonr v Bi xqhton Auuarium Co (1678), .J 
Ex D H7, 4 Fx i) 107, C A Hy tho 10 mission or Penalties Act, 187 > 
(.38 A .19 Vut t .0), the Ciowu is cmpotvoicd to mitigalo in whole or m pm t 
any peuulty, line oi foifeituie imposed oi lecovered under tho Sunday 
Observance Act, 1760, whether on indictment, summary conviction, oj by 
action Tho Sunday Observance Act, 1780, does not apply to a place duly 
registered for public woiship in which no muHic but turned music is performed, 
and wheie mstiuctive discourses are doliveied, even the « di payment is leqiiirul 
for admission to loservccl seats ( Barter v Langley (160 ), 38 L J (M c ) 1) 
The Bu{,hton Aquarium was hold to be a t»1u,co of onfcrlaiumont and nmnso 
ment within the meaning of this statute ( Terry v Brighton Ayxunmm Co 
(1875), L B 10 Q 13 506), even after music was discontinued and the 
reading loom closed on Sundays (I \mnci v Brighton Arjuarium Co (1875), 
Ii E 10 Exch 291) As to who is a “ keeper 11 of»tho house witluu the m< aning 
of the Act see AW v WxUrn, [1895] 1 Cb 13 ‘315, C A., Marlin v Btujumm , 
[1907] 1 If 13 64 

(d) 1 Ilawk P C , c 32, s 6 See title Uamjvj AM) Waoluimj 

\e) Jenhv 'lurpm (1864), 1 J Q 15 13 r A)\ j»r A L Sunn, J, ai p 530 
Anothei definition given by Hawkixs, J , in the same oiHe at p 616 is a house 
in which a laigo numbei of i>eisons .no invited habitually to congregate ioi the 
purpose of gaming, sen also Gaming Act, 1845 (8 A 9 Viet t 109), h 2 
• (/) Disorderly Houses Act, 1751 (2) Goo 2, c 56), s 8 The ntitutory 

provisions are much moie extensive than tho common law remedy (Gaming 
Houses Act, 1854 (17 A 18 Viet c 38), b 4 see also Gaining Act, 1845 (8 A 
9 Yict c 109), s 41 Any person being tho owner or occupier or having the use 
of any house, room, or place who opens, keeps, or uses it for the pui pone of 
unlawful gaming, or wilfully permits it so to be opened or used by un> other 
person, and any person having the care or management of ox m any in inner 
assisting m conducting the business of such a house, and any person advancing 
money for the purpose of ganung with persons frequenting the Marne, may on 
summary conviction be fined £500 and be committed to prison for twelve 
months The defendant may elect to be tried on indictment (Suroraan Jurisdic- 
tion Act, 18)9 (42 & 43 Yict c 49), s 17), and he must be informed of his nght 
to be so tried , see B v Bettby (1909), 25 T L R 337 ■ 
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.Obivtnal Law and Procedure. 

It is not necessary to prove that any person found playing was 
then playing for any money The fact that cards or other 
insti aments of gaming are on the suspected premises is prtmd 
fane evidence that the house was being used as a common gaming 
house, and that the persons found m the room or place where the 
instruments of gaming were found were playing there ( 9 ) 

Gaming is not in itself unlawful at common law ( h ), but the fact 
that it is habitually carried on in a house kept foi the puipose of 
gaming is strong evidence that the house is a common gaming 
house ( 1 ) 

Unlawful gaming is either playing at any unlawful game or 
playing at any game in a common gaming house ( j ) 

Unlawful games are ace of hearts, phaiaoh (or faro), basset and 
hazard (It), passage, and every othet game played with dice (except 
backgammon) ( l ), roulette (w), baccarat, and eveiy game of caids 
which is not a game of mcie skill, and piobably every other game 
of mere chance (n) 

All gaming, even at lawful games, if cained on at a common 
gaming house, is unlawful, and the keeper of the house is 
indictable ( 0 ) 

1105 The occupier of the house and, in the case of a club, the 
mombcrs of the committee, if any, aie liable to the penalties 
imposed by the Gaming Houses Act, 1854 (p), as having the care or 
management or assisting in conducting the business of the house 
Ordinary players aie not so liable, even if they take turns at keeping 
a bank ( q ) , but a player who bus bought the bunk for the evening 
is a porson assisting in the management (?) 

A club which is kept foi pui poses of gaming, but at which only 
meinbeis aie allowed to play, is none the less a common gaming 
house (*), but the occupier of a house in which gaming between 
fi lends ih occasionally carried on cannot he said to use the house 
foi gaming, and is not tlieiefoio indictable (a) 


(g) Gunung Act, 1845 (8 A 9 Viet c 109), s« 5, 8 As to tho power of the 
police to seal ch suspected places m the metropolis, see ss 6, 7 The instru- 
ments of gaming may be ordered to be destroyed [thul , e 8) 

(A) Whethei it becomes so if tho stakes aio e\cetst-i e appeirs to be somewhat 
doubtful, see It v lloqur (1823), 2 Dow A ltj (K B ) 431, 434, 436, and the 
obscuvationB of IIawkiiss and Smith, J J , on that case m Jet ill v. Turpm 
(1884), 13 Q B D 6O0, atpp 525,532 
(») Jenhs y Tar pm, supra, at p 625 
( / ) Jail* v 'I urpm, supia 
tk) Gaming Act, 1736 (12 Geo 2, c 28) 

(/) Gaming Act, 1739 (1 3 Geo 2, c 19) , 

(»i) Gaming Aot, 1744 (18 Geo 2 < 31) 

hi/ Jemks v Turpm, supra, at p 521 The question whether a particular gams 
is lawful or unlawful, or whether u house is used foi unlawful gaming, is for 
the judge, not for the jury ( R y Ih/iie°, [1897] 2 Q 13 199, 0 OB) 

(o) Jenlt v Turptii, supra, eh p 631 

(/>) 17 & 19 Yiot c 38, s 4 , and see title Cixbs, Yol IY , p 435 
(y) Jenhs y Turpin, tupra The playeis may be indicted for unliwful 
gaming, SMstat 33 Hen 8, c 9,8 14, and Jenhs v Turpm, supia, ntp 526 
(») Derby* Bloomfield (1904), 68 J P 391 
(«) Jenhs ▼ Turpin, supra 

(a) It i, Danes, [189 1 ] 2 Q £ 199, COB., see also Lukuood y Cooper 
(1903), 72 L. 3 (K fi ) 890 
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To constitute the offence of keeping a common gaming house it 
is not necessary that the place should be principally used for the 
purpose of gaming It is sufficient that gaming is Bhown to be 
habitually earned on there (b). 
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1106 A lottery is a distribution of prizes by lot or chance (c) Lotteries, 
To constitute a lottery the matter must depend entn ely upon clmnce. 

If there is an element of skill, then the scheme is not a lottery, 
although the result may depend largely on chance ( d ) 

All lotteries are declared by statute to be common and public 
nuisances (e), and the persons engaged in keeping them aro guilfcv 
of misdemeanour, and are punishable on indictment with fine and 
imprisonment without hard labour (/). 


(&) In Fielding y Turner, [1903] 1KB 867, a confectioner lind in his 
shop an automatic machine , a peison who put a penn> into a slot in the 
machine might, on pulling a knob, by chmue obtain cither a ticket entitling 
him to sweets or nothing at all , it was held that the shop-koepei used his shop 
for the purpose of unlawful gaming within s 4 of the Gaming llnu&os Act, 
1854 (17 & 18 Viot o 38), see also Thompson v Mason (11)04), 68 J P 270, 
and Jenks v Turpin (1884), 13 Q B I) 505 

(c) Taylor y Smetten (1883), 11 Q B D 207, 210 

(d) Hall v Cox, [ 1 899] 19 B 198, C A. , see also Caminada y Holton (1801), 
60 1j J (M. o) 116 Stoddait v Sugar, [189i>] 2Q 1) 474 The following have 
been held to be lotteries — Solos of goods with tickets for puses oi varying 
values (7? v Harris (1866), 10 Cox, 0 0 352 , raylor y Smetten , supra) , /no 
distnbution by newspaper piopnctois of med tls boaiing pi i/e- winning numbeis 
( jritfi* v Young and Stembndge, [1907] 1 K B 448) , 41 spot ** competition in a 
newspaper (Hall y McWilluim (1901), 20 C’ox, C O JIJ, “missing woid " 
competition ( Barduy y Pearson, [1893J 2 Oh 154) , distribution of prizes at an 
entertainment to occupiers of pniticular seats (Mori w v IUackman (18f>4), 2 
H &.C 912) , a sweepstakes, whether the organiser derives pioht fioin it or not 
(Allport v Nutt (1815), 1 C li 974, 984 , Catty v / if ’ (1816), 9 Q B 411, 
Hearing v Ilelhnqa G845), 14 M & W 711 f R y Cn •* haw (i860), 8 Cox, 
C C 375, Ilardwirky T ane, [ 1 904] 1 K B 201, and etc It v IJohhi, [18 f is ] 2 
Q B G47, OCR) The following have been hold not to be lotteries junto 
of prize coupons for the selection of winners of horse races (Caminada v J l niton 
(1891), 60 L J (M o) 116, Stoddart v Sagar , [189 j) 2 Q B 471), offer of 
prize for < orrect prediction of numbers of births anil deaths m London in a given 
week ( Hall y Cox , [1899] 1 Q B 198, 0 A ) See also p 550, poet 

f e) Stat (1698) 10 Will 3, o 23, s 1 

(/) It y Crawshaw (1860), 8 Cox, C C 375 By the Act of William HI .supra, 
the keeper of a lottery and the players are also liable to penalties of £500 and 
£20 respectively, to bo recovered by action , see also as to su< h penalties, Lotteries 
Act, 1721 (8 Geo 1, c 2), ss 36, 37 , Gaming Act, 1738 (12 Geo 2, c 28), s i 
It is also provided by statute that every person who publicly or privately keeps 
# any office or place for carrying on any lottery not authorised by Paihament is 
to be deemed a rogue and vagabond, and is punishable as such. It is in this 
wav that persons who hold lotteries are now usually dealt with (Gaming A 'l, 
1802 (42 Ueo 3, c 119), ss 1, 2) The only lotteries now authors <1 l»v 
Parliament are those which may be earned on for the encouragement of the fine 
arts by art unions which may nave been incorporated by royal charter or con- 
stituted under a deed and rulos approve by the Pnvy Council (\it Unions 
Act, 1846 (9 & 10 Viet c 48) ) As for other statutory provisions as to lottrnes, 
see Lotteries Act, 1710 (9 Ann c 6), fl 57 , Lotteries Act, 1721 (3 Oo 1, c. 2), 
36, 37 , Lotteries Act, 1722 (9 Geo 1, c 19), s 4 , Lotteries Act, 1732 (b 
Geo 2, c 35), s 29 , Gaming Act, 1738 (12 Geo 2, c 28), ss 3, 4 Gaming Ac t, 
1802 (42 Geo 3, c. 119), ss 1—7, Lotteries Act, 1806 (46 Geo 3, r 1 46), s j 9, 
Lotteries Act, 1823 (4 Geo 4, c 00} 19, 37-39, 41 , 59, 6p~ 6" 67 , Lotteries 
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A poison cannot be convicted of keeping a place for th» purpose 
of a lottery (g) in which on an isolated occasion tickets ate diawn 
foi a lottery (h) 

A person who incites anothei to the keeping of a lotteiy, and 
knowingly supplies instruments or goods for that putpose, is 
punishable as an aider and abettoi (t) 

Sub-Sfo 7 — Betting Houses 

1107 Betting is not m itself illegal ( ?), nor does it appear that a 
bouse established for carrying on a betting business is indictable at 
common law, unless it is so conducted as to be in fact a nuisance to 
the public It is, however, provided by statute ( k ) that no house, 
oihee, room, or other place may be opened, kept, or used (1) for 
the purpose of the owner, occupier, oi keeper thereof, or any 
poison using the same or employed by oi acting for or on behalf of 
such owner, etc , oi of any person having the caie or management 
or m any manner conducting the business, betting with persons 
resorting thereto , oi (‘2) for the puipose of any money or valuable 
thing boing lecoivod by such ownei or other person as the considera- 
tion tor any promise, ex pi ess or implied, to pay money on the event 
of any horse lace, oi othei race, light, game, sport, or exercise, oi to 
eeciuo such payment by any other peison 

Every house, oltice, room, or otliei place so kept or used is 
declaied to be a common nuisance and (/) a common gaming house 
within tho meaning of the Gaming Act, 1845 (m) 

Ait, 1836 (6 & 7 Will 4, « 06), s 1 , f.otteruw Act, 1845 (S A «) Yict c 74), 
ss 3, 4 Penalties lecoveiablo by summaiy pioceedmg& ait) impound on those 
who odvei tiso or publish any proposal for i lottery, or who sell tickets m a 
lotteiy, whether English oi foreign (Gaming Act, 1602 (42 Geo 3, c 110), s 5, 
Lot tones Ait, 1S23 (4 Goo 4, c 00), s 41 , and boo Lot tones Act, 183b (0 & 7 
Will 4, o Ob), s 1) Theio are similar provisions in the earlier Acts, an to 
wlmh see King v Smith (1791) 4 Teim llep 414 A building society 
established aftoi 25th August, 1691, is foi bidden to cause or permit applicants 
foi advances to ballot foi pieredomo or in an> way make the granting of an 
advance depend on any chance or lot (Building Societies Act, 1894 (57 & oS Viet* 
o. 47), s 12) Tho offence of keeping a lotteiv is tnable at quarter sessions 

(g) ft , under the Gaming Act, 1802 (42 Geo 3, c 119), s 2 

(h) Mai tin v Benjamin , [1907] 1 £ B 04 , but the couit suggested that the 
defendant might possibly hu\e beon convicted for selling lottery tickets under 
tho Lotteries Act, 1823 (1 Geo 4, c 60), s 41, or for keeping a lottery under 
10 Will 3, c 23 s 2 

! i) Banntt v Burden (1891) 03 L J (m 0 ) 33 
A Set* Saxby v Fulton, [1909] 2 K II 208,224 227. 

It) Petting Act, 1853 (10 A 17 Viet c 119), s 1 
l ) Ibid , s 2 

(m) 8 & 9 Yiot o 109 Any person who, being the owner or occupier of an/ 
such house or place or a person using the same, opens or uses it for the above- 
mentioned purposes, and an owner or occupier who knowingly permits such 
use, and any peison who has the care oi management of or assists in conducting 
such a business therein, is. liable to a fine of £100 or to six months’ 
imprisonment with or without hard labour on summary conviction (Betting 
Act, 1853 (16 A 17 Virt o 119), s 3) As to the nght of a person prosecuted 
summarily to be tned bv a jury, see Summary Jurisdiction Act, 1879 (42 A 43 
Yiot c 49), s 17 If an} such person receives any money or valuable thing as 
a deposit on any bet upon a horse or any other race, or any fight, game, sport, 
or exercise, or as the consideration for a promise to pay money on such an 
event, he is liable on summary conviction to a penalty of £50, or to three 
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Every person engaged in keeping such a house is guilty of a Biot. a. 
misdemeanour and punishable by hue and imprisonment with or Oftenoes 
without bard laboui, as well as by the alternative penalties provided against 
by statute (n). Deoenoj 

and 

1108. In order that a “place” may come within the above- Morality. 


mentioned provisions, it must be an ascertained plat e, where a man Wha ~ 
engaged m bettmg may, according to ordinary usage, be found by “piL*,'* 
persons wishing to bet with him (o), and although it is not nocossarv 
that it should be covered m, nor that it should be actually defined 
by metes and bounds, there must be something definite and, for 
the time being, fixed, marking its situation though not ucceMaiily 
showing the chaiacter of the business earned on there (/>). 

months’ imprisonment with or without hard Inborn (ibid , e 4), and tho doposit 
may be recovered back by the person paving it (s 5) The Act does not extend 
to a person who receives money or a valuable thing b\ way of staked or deposit 
to bo paid to the winner of any race oi lawful sport, game or exerciso, or to the 
ownei of any horse engaged in a race (ibid , s 0) 

(fc) if v Crawshaw (i860), 8 Cox, 0 C 175, Hard Labour Act, 1822 
(3 Geo 4, c 114) The offence is triable at quaiter soomoiin 

a Powtll v Kempton Park Rare fVmrw GY) , [1899] Y 0 113, 196, 

The words “or other place” m the Betting A< t, 1833 (16 & 17 Viet 
0 119), s 1, have given ri^o to a large number of t aeon, of which an abstiuct is 
given in this note Tho following have been held to bo “places” within the 
meaning of the section when used by persons kabitu lllv r« soiling them fm tho 
purpose of betting — A stool at a rat atom so coveiod with an unusually huge 
and marked umbrella (Bows v Feu wide (1874), L 11 9 0 P 3J9, Brown v 
Patch , [1699] IQ B 692), a ship of ground separated fiom a i ai orourse by 
railings and containing temponuy wooden roofless stiuct.nob with desks (Shaw 
v (1868), L B. 3 Exih 137), a small wooden box used to stand upon m 

a lailod lmlosuie on a grand stand at a ratecourso (Galloway v Marti* (1681), 

8 Q 13 1) ‘275, the movable box affording the only distinction between tkut 
case and Powell v Kempton Park Race Vourir Co, eopui ) , the bat loom of 
a publi chouse, if used by a bookmokci for bettmg, and if he does w> with tho 
knowledge and consent of tho publican (By Preedy ( iSHH) 17 f’ox, C C 4 33, 
flormby v Rnqqett, [I69‘2] 1 Q II ‘20, Belton v Budn, <1690] 2 U It 380, 

Trumans y Hodhimvn, [1903] IK B 30 B y Deavid', (190 3] 1KB 466, 

C C B , R v Simpson, [1903] 1KB 47 3 CO BLapino of ground bounded 
by a hoaiding and its stays, to which tho defendant habitually went to bet 
(Liddell v Lofthouse , [1896] IQ 13 293) , a piece of vacant ground known os 
the 11 Pit Heap,” to which the public had acuss (Mcfnannf y Hildreth , [1897] 

1 Q B 600, a case of poi haps doubtful authority being v< ry similar to Hanks v 
Dunn [1897] 1 Q B 679, ovemilod (wo mjru) , this and similar doubtful 
cases will, however, now be mot by the .Sf-j^et Betting -Act, 1906 (0 Edw 7, 

0 4 3), s 1 (see p 551, post ) ) , an archway forming a pnvate thoroughfare (R 
w Humphrey , [1898] 1 Q B 875, GO B ) , a gtmbn at the back of a house 
(R v Russell (1905), 69 J P 247, C C K), see also (Harky Dykes (1906) 8 
p (Ot of Justiciary) 43, and Flannagan v Uill(Vm),~ Y (Ct of Justiciary 26 
The following have been hold not to be “plaers” within the meaning 
• 0 f the section —A dump of trees m Hyde Park unrbr which the defondant 
stood daily for bettmg (Dogqetty Cattrrns (1865k 19 C B (N B ) 765, Ex Ch , 
see now the Street Betting Act, 1906 (6 Edw 7, c 43), s 1 ) , a reserved portion 
of a field where dog races were being held, defendant having no stand or 
distinguishing mark (Snow v Hill (188o), 14Q B D 568), a bar-room of a 
pubhehous© to which the defendant went on only three successive d»vs for 
bettmg purposes ( Whitehurst v Ftnchor (1890), 62 L T 433 , see the ob*n rva- 
taona of MATHEW, J , on this case in Hornsby r Raggett, enjrra) , a railed 
mcloBure at a racecourse to which the defendant and many other bookmakers 
and others resorted to bet, but used no stand or distinguishing umbrella 
( PoweU v Kempton Park Rare Course Oo , supra, at p 197, expressly over 
ruling Eastwood v MiUer (1874), L B 9 Q B 440, Hatyh v ShsJMd 
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A bond fide club, even though it may be intended that betting 
should be carried on in the club house between the members, but 
not with non-members, is not a house used for betting within the 
meaning of the abovc-mentionod provisions (q). But it is other- 
wise if the club consists paitly of bookmakers and paitly of 
members who go there to bet with such bookmakers and not with 
each othei indiscriminately (r) 

The office of a newspapei in which coupons are published entitling 
the purchasers of the newspaper to a pnze for guessing the winners 
of a future horse race or game is a betting house within the meaning 
of tbo above-mentioned provisions, inasmuch as the newspaper 
propnetor undertakes to pay money on the event of such horse race 
01 game («) 

1109 To constitute a betting house it is not necessaiy that the 
money ot bet should be lecened at such house, nor even within the 
United Kingdom , it is sulhcient that the house is UBed for carrying 
on an essential pait of the operations resulting in the payment 
of the money either there or elsewhere (t) 

1110 Keeping a house foi the purpose of betting with persons 
resoiting thereto and keeping a house foi the purpose of leceiving 
deposits on bets aie two distinct offences (a) To support a charge 
of the first kind it is necessaiy to show that peisons resorted to 
the house m person to bet Evidence that betting was done by 
lelteis leceived there is insufficient , but it is not necessaiy to show 
that the persons resorting to the house paid or received bets 
thoie (b) Nor is a house or place a betting house, if it is only used 
for paying bets which have been made elsewhere (c) 

But if the chaige is that the house was kept foi the purpose of 
receiving deposits on bets as tho consideiation of a promise to pay 
on a future event, or in othei woids for ready-money betting, 
evidence that such deposits weie paid by lettei is sufficient without 
proof of personal resort (d) 

A house used foi organising a sweepstakes is not a betting house 
within the meaning of the above-mentioned provisions (e) 


Town Council (1874), L S 10 Q B 102, (in which, it may be obsorved, the 
bookmakeis stood on chairs or stools) , and Hawke y Dunn [1807] 1 Q B 
679) , see also Wright y Smith (1908), 6 F (Ct of Justiciary) 18 
(a) Downee y Johnson, [189512 Q B 203 
(r) R \ Come (1904), 68 J P 294, OCR 

(») R y Stoddart [1901] 1 E B 177, Mackenzie y Hawke, [1902] 2KB 
216, Lennox y Stoddart, [1902] 2 K B 21, 0 A , Hawke y Hulton (1905), 
22 T L R 169 • 

(i t ) Stoddart y Hawke, [1902] 1KB 353, Lennox y Stoddart, supra, aud 
see B y Stoddart (1909), 23 T L R 612, 0 0 A 

(a) Bond y riumb, [1894] 1 Q B 169 

(b) Ibid. , Davit y Stephenson (1890), 24 Q. B D 529 , R y Brown, [1895] 1 
Q. B. U», o C R. , R y WUrton, [1895] 1 a B 227, OCR. 

(e) Bradford v Dawson, [1897] 1 Q B 307 , see now the Street Betting Aot, 
1906 (6 Sdw 7, c 43) 

(d) R. y. Stoddart, [1901] 1 K B. 177 , see also the other authorities mentioned 
in note- (•) and (t), su/ira 

(e) B t. Hobbs, [1898] 2 Q. B 647, Q. O R. , but the sweepstake- is a 
lottery (—a p. 647, note (d), ante). 



Part XI.— Offkncss against Public Order. 

Sub-Ssot 8 — Betting m Streets. 

1111 Everyone is by statute (/) guilty of an indictable mis- 
demeanour who frequents or loiters in streets or public places on 
behalf either of himself or of any other person foi the purpose of 
bookmakmg or betting or wagering, or agreeing to hot or wager, 
paying or receiving or settling bets, if such person has been twice 
previously summarily convicted ( q ) 

The punishment for this offence on conviction on indictment ib 
a fine of £50, or imprisonment with or without Imid labour foi six 
months without the option of a fine (h) 


It is an offence punishable on sununarj conviction by a fine of £30, or imprison- 
ment with or without hard labour, for two months to exhibit oi publish any 
placaid, handbill, card, writing, sign, or advuhsement wheicby it is mado to 
appear that any house or place is kept 01 used for the puipooo of making bets 
oi wagms, or for exhibiting betting lists, 01 with mtont to induce any poison to 
lesort theie for the purpose of making bote or wagms, oi to inv ite on behalf oi the 
owner or occupier other persons to resoit theio to iriako hots (Betting \ct, 1851 
(16 & 17 Yict c 110), s 7 , see Ifuwle v Madnizit (Nos 1 un<l2), [1**02] 2 K I) 
*225, Ashley and Smith, f td \ flauh (190 5), 67 J V 5611, itisulsosn offence 
punishable m the Mine way for an\ poison to soud, ox mbit, or publish uuy 
lettoi, cucului, toh^iam, ptuiurd, handbill, caid oi advcitiscincnt whoiobj it is 
made to appear that my p< wm, cither vwthiu or without the kingdom, wdl give 
information oi advice toi the puipo-«c of oi with i aspect to any hot or wagoi or 
any such event or contingent is mentioned in the Betting At t, 1853 (16 & 17 
Yict c 119), oi will make on luhalf of any olhci person any such l>et or wager 
as is montioned m that Act , it is also an offence punishable m the same way 
to send etc such lit tci etc with intuit to luduco any person to upplv to any 
house etc with the view ot obtaining information or advice for the purpose 
of any such bit ik , or to send such letter ok inviting any poison to make 
or take nnj shaio m oi m count (tion with such hot etc (Betting Act, 1874 
(37 &38Vict c 15), b 3, see Haul? v Mackenne, supm Tins Act only applies 
to advertisements to give inhumation or advice as to hits to be made m a 
betting house ( Cox v Andreas (1883), 12 Q B I) 1**6)) A justice of the 
peace, upon complaint on oath being inude before linn may issuo a search 
warrant authorising a constable to search any piemises su , noted of boing used 
os a betting house, and all pci sons found theism and all 1 Sts oi other documents 
relating to racing oi betting maybe brought before the justice (Hotting Act, 
18o3(16 A 17 Yict c 119 j,h Jl) In the met ropnlis the Commission?! of rohee 
may authorise such a sc arch (tbi d , s 12) The p< rsons auested inav be bound 
over under stat (1541) 13 Hen 8, c 9, not to haunt sudi places m future 
[Murphy v Arrow , [1897] 2 Q li 527) 

(/) Street Betting Act, 1900 (0 Bdw 7 c 15), s 1 Ike ofiVno© ip tnable at 
quarter sessions 

(u) The defendant is liable on a first convic turn to a fine not exceeding £10 
and on a second convic tion to a fino not excc cding £20 (ibid J 

(h) On summary conviction for the third offence the punishment is a fine of 
£30, or im prisonment with or without h<ud labour for thieo months (tbtd.) For 
4he purposes of this section “street” includes any highway and any public 
bndge road, lane, footway, square, court, alley or passage, whether a 
thoroughfare or not, and 14 public place ” includes any public park, garden, or 
sea beach, and any unmclosed ground to which the public for the time bmng 
have unrestricted access, and every inclosed place (not being a public ywik or 
garden) to which the public havo a restricted right of access, wbethu ou 
payment or otherwise, if at every public entrance there is conspicuously 
exhibited by the owner ox person having control of the place a notice prohibiting 
bettmg therein [%l*d , » 1 (4)) Nothing contained m the Act implies to any 
ground used for the puiyose of a racecourse or ground adjacent tb* on the 
days on which races take place (s 2) As to the meaning of loitering, see 
Dunmng v Swetman (1909), 25 T. L E 302 
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Sdji-Sect 9 — Inviting Minor! to Bet etc 

1112 Everyone is by statute (t) guilty of a misdemeanour who, 
foi the purpose of earning commission, interest, or reward, or other 
piofit, sends to a person whom he knows to be an infant aqy 
uicular, advertisement, letter, or oilier document which invites, or 
may reasonably be implied to invite, the person receiving it to 
make any bet or wager, or to take any share oi interest in a betting 
or wagering transaction, or to apply to any peison or at any place 
for information or advice for the puipose of any bet or wager, or 
for information as to any race, fight, game, sport oi other contin- 
gency upon which betting is geneially earned on, oi which invites 
him to borrow money or to ajiply to any peison or at any place foi 
information or advice as to borrowing money 

The punishment for this offence is imprisonment for three 
months with or without haid labour or a fine of £100 or both (A:) 

Jf any such document is sent to any infant at any college, school, 
or other place of education the peison sending oi causing the 
document to be sent is to be deemed to have known that the 
person to whom it was sent was an infant, unless the sender proves 
that he had lea&onalile giound foi believing the peison to whom 
the document was sent to be of full age ( l ) 

The same penalties are imposed upon n peison who without the 
authonty of a court solicits an infant to make an aihdaiit or 
statutory dcclaiation for the puipose of oi in connection with any 
loan (in). 

Suii-Spot 10 — 0 'ffenm relating to Burial or Cremation 

1113 The person upon whom tlie duty of disposing of a dead 
body falls (a) is guilty of a common law misdemeanour, which is 
punishable by tine or imprisonment, if, having the rneuus, he fails 
to discharge such duty (b) 

1114 It is a misdemeanour at common law either to prevent a 
body fiom being buned (<.), or to disinter it without lawful 
authonty (d), whether for dissection or otherwise (c), or for an 


(t) Betting and Loans (Infants) Act, 1892 (Of) Yict c 4), so 1, 2 
(A) Ibid Upon summary conviction the punishment is imprisonment with 
oi without hard labour for one month or to a hne of £20 or both 
U) Ibid, s 3 

(m) I bid, a. 4 (these offences are .nable at quarter sessions), see also title 
Money and Money Lenbeks 
( a) Boe title Burial and Ohemaiion, Vol m , p 405 
(i) It r Vann (1851), 2 Den 325 , B v Stewart (1810), 12 Ad ft El 773, 
778 See also Jenkins v Tucker (1788), 1 Hy BL 90 , Ambiose v KerrismP 
(1861), 20 L.* J (a p ) 135 

(c) It is a oommon law misdemeanour to detain a dead body, as, e q , upon a 
supposed claim for fees or a debt, and to refuse to doliver it to the executor or 
to bury it against his directions (B v Scott (1842), 2Q.fi 248, n.) See 
William y Williams (1882), $0 Oh D C59 
((f) A v Otlks (1818), Buss & Rv 366, n , B ▼ Lynn (1788), 2TerxnBep 
733 , B. ▼. Fast (1858), Dears & B 590, 598 As to the right of the personal 
representatives of the deceased to permit an anatomical examination of the 
body, see Anatomy Aot, 1832 (2 & 3 Will 4, o 75), ss 7, 14 , see also title 
Ifimnnn i AND Pharmacy 
(s) A v. Cundtck (1822), l Dow A By (mo ).35«. 
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undertaker to whom a bod; is mtiusted for burial to sell it for 
dissection (f) 

Where disinterment has taken place without authority, it is no 
defence that it was done from a pious and laudable motive (9), 01 
that the human remains weie not distuibed or romoved iu au 
indecent and impropei mannei (/<) 

1115 It is a misdemeanour to expose a dead body neai the 
public highway where it may bo seen by passers-by and m such a 
way as to shock public decency (1) 

The punishment foi the tluee last-mentioned misdemeanours is 
fine and imprisonment without Imid labour (A.) 

1116 It is not m itself an offence against the law to burn a dead 
body provided that this is done decently and in such a way as not 
to cause a nuisance to persons passing along public i oads or other 
places wheie they have a right to go (/). 

Everyone is by statute (wi) guilty of a misdemeanotu who 
wilfully makes a false declaration or repiesontation 01 signs 01 
utters any false certificate with a view to piocuung the burning of 
any human remains. 

The punishment foi this offence, in addition to any penalty 
which the offender may otherwise incur, is impiisoument with or 
without haid laboui for two yoais («) 

Everyone is by statute (/;) guilty of a misdemeanour who, with 
intent to conceal the commission or impede the prosecution of any 
offence, piociues or attempts to piocuie tho cremation of any body 
or makes any i.eclaiation or ceitihcate under the Cremation Act, 
1902(c) 

The punishment for this offence 011 conviction on indictment is 
penal servitude for not moie than five or for not lesH than three 
yeais, or lmpnsonment with 01 without hard In' iur for not more 
than two years (d). 

SuI’-Seci 11 — Drunkenness 

1117 Di unkenness in some circumstances is punishable by fine 
on summaiy conviction (?) Them are, hoSvevor, ceitam statutory 
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(/) B y Sharpe (18o7), Doars A I> 1M) 

(e) R v Jacobson (1880), 14 Cox, 0 C 522 

(A) As to authorising disinterment, soe title Burial and Obi m A rm , 
Vol in , p 553 

(♦) R ▼ Clark (1833), 15 Cox, C C 171 
• (k) These offences are triable at quarter sessions 

(f) R v Pnce (1885), 12 Q B I) 247, 25C Or unless it is done in such a 
way as to infringe the provisions of the Cremation Act, 1002 (2 Edw 7, c 8), 
for which see tide Burial and Cremation, Vol III , p 676 

(m) Cremation Act, 1902 (2 Edw 7, c 8), ■ 8 (2) 


(а) Ibid 

(б) Ibid,* 8(3). 

(e) Ibid , s 8 (3) 

(d) Ibid These offences under the Cremation Act, 1902 (2 Mw , 
are, it seems, triable at quarter session* 

(*) licensing Act, 1872 (35 & 38 Viet c 94), s 12, Lwensmt Act, 1902 
12 Edw 7. 0 . 28), s 1 , see title Intoxicating Liquors 


»). 
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proviBions which enable a criminal habitual drunkard to be dealt 
with on indictment (f) 

Tho indictment, after charging the offence, muBt state that the 
accused is a habitual di unkard He is m the first instance arraigned 
for the offence , and if he pleads or is found guilty of the offence, the 
piry are to be charged to inquire whether he is a habitual drunkard 
Unless evidence that the defendant is a habitual drunkard has 
been given before he is committed for trial, not less than seven 
days’ notice must be given to the proper officer of the court by 
which he is to be tried that it is intended to charge habitual 
drunkenness in the indictment^). 

1118 A person who commits any of the offences mentioned m 
the First Schedule to the Inebriates Act, 1898(A), and who within 
the twelve months previous to such commission has been convicted 
summarily at least three times of any offences so mentioned, and 
who is a habitual drunkard, is liable on conviction on indictment 
(or, if he consents to be so dealt with, on summary conviction) to 
be detained in any certified inebriate reformatory for three years, 
but he cannot be sentenced to imprisonment m addition to deten- 
tion (i) The offender must be mfoimed that he haB a right to be 
tiled on indictment ( k ) 

If n pei son convicted is over sixty years of age, and is liable to have 
a detention order under the Inebriates Act, 1898(0, made against 
him, the court may, if they think fit, order him to be disqualified 
for a statutory old age peiibion for such peuod not exceeding ten 
years, as the court may direct (m) 

Sect 4 — Offences affecting Public Health, Sateti/, and Convenience, 
Sup-Sfot 1 — Unwholesome Proixnone 

1119 Everyone is guilty of a misdemeanour at common law (n) 
who knowingly exposes oi sells in the way of his hade, or sends 
m bungs to market or has m his possession with intent to Bell 
lor human food, articles of food or dunk which are corrupt 
and unfit and dangerous for human food («) Proceedings for 




See P a nte 

(y) ImiLunfrs Act, 1^98(61 A 6*2 Vici c 60) s 1 ^ee /? v 7V inre (1908), 
1 Cr App Hop *252 

(5^ 61 & 02 Viet c 60 Namely l >oi tig found drunk m a highway or public 
place or on licensed premises , ig guilty while drunk of riotous or disorderly 
bohauour m a highway nr public place, being drunk while m charge of a 
carnage, home, cattle or steam engine, or when in possession of loaded fire- 
arms refusing to quit licensed premises when drunk , when drunk persisting 
in en torn g or m refusing to leave a passenger steamer 

(i) Inebriates Act 1898 (Cl & t>2 Viot c 60) s 2 (1) , Commwswnir of Police 
▼ Denotan [1903] IK 1) 895, R v Bngga t [1909] 1 K B 381, CCA 
(A) Inebriates Act, 1898 ^61 & 62 Viet, c 60), s. 2, Summary J unsdiction 
Act 1879 (42 & 43 Viet c 49), s 17 Ajb to escape from inebriate reformatories, 
see Inebnatas Act, 1898, as. 11, 18, and the Regulations made under the Act 
(0 61 & 62 Viet o. 60 

(»n) Old Age Tensions Act, 1908 (8 Edw 7, c 40), s 3 (3) 
it) Or perhaps certain early statutes , see 4 Co Inst 261 , 4 B1 Com 162 
o) 4 Cp* Iftftts 2(>1 , B v. D\xon (1814), 8 M d: 8. 11 , R v Sto*en$cn (1862), 
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offences of this nature are, however, moie commonly taken under 
the Public Health Act, 1875 (p), or the Sale of Food and Hull's 
Acts, 1875 and 1899 (a) 

The punishment for this offence is fine and mi]>i isonment with 
or without hard labour ( b ) 

1120 Everyone is by statute (c) guilty of a misdemeanour 
who, aftei a pievious summary conviction foi the like oileure, 
knowmgly mixes, colours, Btains, or ponders any aiticle of food with 
any ingredient or material so as to rendei it in]ui loua to health, 
with intent that it may be sold m that state, or to sell it so mixed 
or coloured 

The punishment for this offence is imprisonment with oi without 
hard labour for six months (<i) 

1121 Many nuisances winch affect the public genet ally are 
indictable Offences of this character aie dealt with in otboi p<uts 
of this woik (e) 

Sub-Sect 2 — Off meet by Trinket p?r$ 

1122 The Leepei of an mu may by the common law bo indicted 
and fined for a mibdemeanoui, as beiug guilty of a public nuisance, 
if he usually harbouis thie\efl or personB of Hcuudalous reputation, 
or Buffeis frequent disoideiH in bib house (J ) 

3F & F 106, It v Jan ia (1802) IF & F 108. It v Crawley (1862), 1 
F & F 109, J'untby v Ilollett (IM7), lb M A \V 644, 654, hhilltto ▼. 
Thompson (187o) 1 Q II I) 12 
(p) 38 A, *9 Vut c r n S»‘o tiflo Pmno IlFAiiir ftc 

(a) 38 & 39 Viet c 01 and 02 A. 01 Vut c 61 By tho Public. TIpoIMi Art, 

1873(38 & 39 \ut c 65), bh 116, 117, if an> animal can um , mnut poultry, 
^ me, flesh, tihb, fruit, vegetables, corn, bread, flour, oi milk, is exposed for 
sale or dopoeited m any place for the purpose of hile or of preparation tor 
salo and intended for tho use of man, and appears to a medical officer of health 
or ah inspector of nuisances to be diseased, unbound, unwi rloHomo, or unlit for 
the food of man, such medical ofhcoi etc may seize and < u\ away the same 
in order to have it dealt with bv a justice , a justiro muj oidt i the bamo to lie 
destroyed, and the person to whom it lulon^od or in whose possession i;r on 
whose" promises it was found is liable to u penalty of £20, or without the 
infliction of a fine to lmpxisonmcnt for three months See title Fuon ami 
Di uo* , 

(b) bee Criminal Pioeednre Act 1851 (14 A 1o Vi« t c 100) a 29, 2 Bussell 
on Oi unes, 15 >, 2 1 ifet P 0 822 

(r) bale of Food and Diups A(t, 187o (3S A W Viet e hi). m 3, 6, 8 
(d) Ibid The punishment tor a first offoiiu , upon suinumi y convu lion, is a 
fine of £50 By s 4 similar penalties are imposed foi knowingly mixing 
ingredients with drugs so as to affect injuriously their quality or potoin \ 

“ Food " m the Food and Drugs Acts ineludes every artn le used for fowl or 
dnnk by man other than drugs or water, and also includes flavouring matters 
and condiments (8al© of Food and Drugs Act, 1899 (62 A 63 \ ict c «>1), s 26; 
The accused is not liable to be convicted, if he shows to the utisf action of the 
couTt that he did not know of the adulteration oi the article of food or drug, 
and that he could not with reasonable diligence have obtained that knowledge 
(Sale of Food and Drugs Act, 1876 (38 & 39 Viet c f>3), s 6) Nothing con- 
tained m the Sale of Food and Drugs Act, 18 <5 (38 & 39 \ let c 63) ah » N the 
power of proceeding by indictment {tbtd , • 28) The forging or knowingly 
uttering for the purposes of the Act of any certificate or warrant > in a 
demeatiour punishable by imprisonment for two years with hard labour (i bid v 
s 27 (1)) , and see p 760,j*wf See also title Food and Dm ns 
(r) See titles Highway**, Nuisance, Public IIeai in 
(/) 1 Hawk. P. 0, c. 32, s, 1 (L 714), whew it u also said to be in licUble for 
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Criminal Law and Procedure. 

I! u person who keeps a common inn (g) refuses either to receive 
a traveller as a guest into his house, or to find him reasonably 
suitable victuals or lodging, he is not only liable in an action for 
damages, bat is also guilty of a misdemeanour, and may be indicted 
and fined (h). 

An innkeeper is not liable for snch refusal if his inn is fnll (»), 
or if the person applying is not a traveller (a), or if he is drunken, 
violent, quarrelsome or disorderly, or a person whose presence on 
the premises would subject the innkeeper to a penalty under the 
Licensing Act, 1872, or if the innkeeper has some other reasonable 
ground for his refusal (b) 

A person who sdls intoxicating liquor or other refieshments, bat 
who is not an innkeeper, is entitled to refuse to serve persons wish- 
ing to be customer, whether they are travellers 01 not(c) 

1123 There are various acts which are cnmmal when done with 
intent to, or which are likely to, endanger the safety of any person 
travelling oi being upon a railway ( d ) 

Sccr 5 — Offniteg 7 elating to Meuhant Shipping 

Sub-Hfct 1 — Leaving Seamen behind 

1124 Any poi son belonging to u British ship is by statute ($) 
guilty of a misdemeanour wbo (1) wrongfully forces a seaman on 
shoro and loaycs him behind , or (2) otherwise causes him to be 
wrongfully left behind in any place, either on shoie or at sea, in or 
out of the King's dominions 

Tho punishment for this offonoe is a line, or mipusonment for two 
years with or without hard labour ( f) 

an innkeeper to * take exoihitint prue« ** No further ilh to various offences by 
hunted victuallers, title lAio\io\mo Liquors 

(7) 1 e t a hoiiso whcie 1 traveller is furnished wi(h everything which ho has 
oc( iMion foi whilst upon his w«\ but not nec < striding accommodation 

(7 Jwmpson v lacy (1820), 3 B A Aid 28), 2Mri bee title 1 n>.s a\d IjiN 
KEXT'FliS 

l Hawk P 0 , c 2*2 s 2(1 714), R v 70 & P 213 bee 

R v Sptagite (1809), hi J P 233 R v Smith (1 ( )01), 65 J P oil 

(») Browne v Brandt [1002] 1 K B 600 

(a) // v Rymcr (1877\ 2Q B D 136, OCR, Lamond y Richard [1897] l 
Q B 541, 0 A, where a person who was onginail} a traveller had ceased to 
be so when notice to quit was given to him 

(?») L 11 on sing Act, 1872 (35 A 30 Viet c 9*) f s 18, and title InTO\icvrn»o 
Liquors, Pidgeon v Jjegge (1857' 21 J P 743, R v Ivai 14 , svpra , R \ 
Rymct , supra, where the innkeeper was held to be justified in refusing because 
the person applying for entertainment insisted on bringing a large dog into 
The house The innkeeper is probably entitled to require security for hjjv 
charges or prepayment, but if ho does not do so, but refuses to entertain the 
tra\eller tor some other roason then that he has no such security, he will 
probably be held to have waived his right to require it (seo 1 Hawk P C t 
0 52, B 2(1,714), R v Lens, supra, telly Knight (1841), 8 M AW 269). 

(c) R v R it met , sv/wi But if any holder of a licence to sell intoxicating 
liquors persistently and unreasonably refuses to supply suitablo refreshment 
(other than intoxicating liquor) at a reason ible puce this 15 a good ground for 
depriving him of his licence (Licensing Act, 1904 (4 Fdw 7 c 23) s 9) 

(d) See furl tier as to the obstruction of and malicious injury to railways, 
trains, and telegraphs j>p 786, 787, 

(«) Merchant Shipping Act, 1906 (6 Edw 7, c 48), s 43 

If) Merchant Shipping Aot, 1894 (67 ft 58 Viet, c #t0), s 680 (1), (a) (the Act el 
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1125 A master of a British ship is by statute (g) guilty of a mis- 
demeanour (1) who, without having obtained the sanction of the 
proper authority (h ), discharges a seaman(»), or leaves him behind ( k ), 
except at a port in the country in which he was shipped , or (2) who 
delivers a false account (Z) or makes a false statement (m) to 
the proper officer (n) as to the wages and effects of any seaman who 
is left behind out of the British Isles 

The punishment for this offence is a fine, or imprisonment foi not 
more than two years with or without hard hboui (o) 

SUB-hECT 2 — Fraud tn Fetation to Shtppiny Pocum/ntt 

1126 The master 01 ownei of a Bhip is by statute (p) guilty 
of a imsdeineanoui if he uses 01 attempts to use for her naviga- 
tion a ceiulicate of registiy not legally grauted m lespect of the 
ship 


1906 is *n amending Act, and is to be constiuod as one with the Act uf 1 NO f 
(b fe(> (1 )) An> oilonce declared by the Moi chant Shipping Act, 1894 to bo a 
misdemeanour, and in respect of which no spool (ic punishment is assigned, is 
punishable as above stated {tbtU , b 080) Such offences (except the ofhmco of 
sending an uust aworthy ship to sea) may howevoi, be piosecuted summarily 
under the Sutnmaiy Jurisdiction Acts, and if so piusot ub d me punishable only 
by imprisonment for six months (tbid ) Offences against tho Act punishable by 
imprisonment for not exceeding six months, or by a fine not exceeding £100, 
must be prosecutod summanly(*/zki , h 080 (1) (b)) Them run be no summary 
conviction in any proceeding instituted in the United Kingdom unless the pro 
ceeding is common oed within six months after the oilew. 0 , oi, it both or eithoi 
of the parties happen during that tune to be out of the United Kingdom, unless 
it is commenced within two months after they both first arrive or are at one tuno 
within tho kingdom {tbui , s 683, and see Austin v Olsm 1< It l Q li 

208) Hut the defendant has, uudor the Nummary Jurisdiction Act, 1879 
(42 A 43 Viet c 49), s 17, a right to claim to bo tried by a jmy in all oases 
whoie he may on summary conviction be sentenced to zuoro than three months' 
imprisonment, and bo should bo so informed (R v it * liberty [1901] 2 k J1 
86b) See R v Rtiaby [1909] 1 K B 849 As to yen « ami imisdic turn, see 
p 285, antfj as to co«its, see p 445, ante Thore are s« vend sir lions in tho 
Merchant shipping Aft, 1891, providing for fim s of £500 under tho Act Sue h 
fines may be iucovoicd by action, and the offences are not criminal, woosh 7 f, 
447, 4o2, and title Shipping- and Navigation As to tho tonveyamo of the 
offender to tho United Kmgdom or a British possession, soe s 6S9 , as to evident e 
taken abroad, see s 691 The offences under tho Merchant Shipping Act, 1894, 
eupra referred to in these sub-sec turns, are tnable at quarter m swons 
(g) Merchant Shipping Act, 1906 (6 E<lfc 7, c 48), ss 28 (10), JO, 36 
f/i) The proper authority is defined ibid , s 49 

(t) The sanction of the proper authority is to be indors'd ou the agreement 
with the crew This sanction is not to be refused where the w amau is disc hai ge d 
op the termination of his service (i bid , s 30) 

(jfe) The sanction in this case takes the form of a certificate, which must state 
the cause for which the seaman ih loft behind, whether the cause be unfitness, 
or inability to proceed to sea, desertion, disappearance, or otherwise No such 
sanction or certificate is required where the seaman is discharged in accordance 
with the Merchant Shipping Acts (« e , tho Merchant Shipping Acts, 1891 to 
1906) (tbtd , s 36) 

(0 Merchant Shipping Act, 1906 (6 hdw 7, o 48), s 28 (1) (b) 

( m ) Ibid , b 28 (3) 

(n) Ibid ,s 28 (11) . , 

(o) Merchant Shipping Act, 1894 (57 & 68 Viet c 60), s 680 , md * o V 6A 
note(/) ant* 

(p) Merchant Shipping Act, 1894 ( j7 A 68 Viet c 60), s 16 
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The punishment is fine or imprisonment for two yeais with or 
without hard labour (q) 

Suu-Seot 3 — Misconduct of Mariners* 

1127 Any master, seaman, ol appi entice belonging to a British 
ship is by statute («) guilty of a misdemeanour who by wilful breach 
of duty, oi by neglect of duty, or by reason of drunkenness, ( 1 ) does 
any act tending to the immediate loss or serious damage of the ship, 
or tending immediately to endanger the life or limb of a person 
belonging to oi on board of her , oi ( 2 ) lefu^es or omits to do any 
lawful act proper and leqmsifce to be dono b> him foi preserving the 
ship from immediate loss oi sei lous damage, oi for preserving any 
pei son belonging to or on boaid of her from immediate danger tc 
life oi limb 

The punishment is by statute fine oi imptisonment for not more 
than two years with or without haid 1 about (b) 

The same misconduct by a pilot when xn chaige of a Bhip 19 also 
a misdemeanour (c) punishable in the same way (</) 

1128 Any porson is guilty of a misdemeanoui (f)whoieceivesany 
money 01 valuable consideration from the peison to whom an 
appi entice m the sea-iiahmg service is bound, 01 to whom a 
sea iishing boy is bound by any agreement, 01 from the appientice 
oi buyer anyone on his behalf m consideration of his being so 
bound, or who makes any such payment 

The punishment foi this olleneo is a lino 01 imprisonment for not 
moie than two years with or without haid labour (/) 

1129 In eveiy case of collision between two vessels it is the duty 
of tho master or person m charge of each vessel, so fai as he can 
do so without danger to his own vessel, crew and passengers, to 
lendei to the other vessel, her ciow and passengers, such assistance 
as may be practicable and may be necessaiy to save them from 
dangei caused by the collision and to stay by the other vessel 
until ho has ascertained that she has no need of fuithei assistance, 
and also to give to the mastei ol peison in charge of the other vessel 


(</) Men bant Shipping Act 1691 (57 & 58 Viet 0 60\ b 6SU Also the ship 
la Mil»|cct to forfeiture (s 16) , and Bee j) 536 not e(/), an As to forgery 
of documents under the Merchant ^hipping Act, 1894, see p 752, post 

(a) Pad, b 220 It ib not necessary to prove that the wrongful act or 
omission was followed by lose, destruction, or damage (It y Oaidner (1859). 
IF & F 609) # 

{b) l but b 680, and see p 556, note (/“), ante Desertion by seamen and 
absence without leave are punishable summarily, the former by twelye and the 
latter bj ten weeks' imprisonment and the forfeiture of wages {\b\d , s *221) 
For a number of other offenoes against discipline punishable on summary 
conviction, ate s 225 , and as to misconduct by seamen serving on fishing 
boats, see s 376 
(e) Ibr* , s 607 

(a) Ibul , s 680, uul see p 556, note (/), ante 

(e) Merchant Shipping Act, 1694 (o7 A 08 Viet c 60), s 398 This section 
applies only to service in fishing boa* a of a tonnage of Uentj-hve tons and 
upward* , see tho woxds prefixed to s J92 of the Act 
(/ ) Ibid , i 660, and see p 556, note (/), ante 
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the name oi his own vessel and of the poit to which she belongs, saor a. 

and the names of the ports from which she comes, and to which (Mtaees 

she is bound (g) relating to 

If the master or person m charge fails to do any of the things Merchant 
prescribed above without reasonable cause, he is by statute (q) SMwi to* 


guilty of a misdemeanour. 

The punishment is fine, or imprisonment for not moro than two 
years with or without hard labour ( h ) 

1130 Any person is by statute (t) guilty of felony who unlaw- Preventing 
fully and maliciously prevents or impedes any porwon, being on eMSpefrom 
board of or having quitted any ship or vessel m distiess or wrecked, wreok * 
stranded, or cast on shore, in his endeavour to save his life or the 

life of any other person endeavouring to escape 
The punishment is penal servitude for life, or for not loss tlmn 
three years, or impnsonnient with or without hard labour for not 
more than two j ears (A) 

1131 Every peison is by statute ( l ) guilty of a misdemeanour Assaulting 

who assaults and strikes or wounds any magistrate, officer, or other ln 

person whatsoever lawfully authorised,^ m the oxerciso of his duty prSSrlng 
in the preservation of any vessel in distress or of any vessel, goods, wrecked 
or effects stranded or cast on shore or l>mg under water. 

The punishment for this offence is penal servitude for not more 
Ilian seven or for not less than three years, or impusonmeut with 
or without haid labour for not more than two years (in) 

1132 If any peison sends or attempts to send or is party to s *»ding 
sending or attempting to send a British ship to sea m such im ,i, D ossil 
unseawoithy state that the life of any person is likely to l>e thorehy 
endangeieil, be is bv statute ( n ) guilty of a misdemeanour, unless he 

( g ) Merchant Shipping Act, 1804 (57 A 58 Viet c 60) h 422 As to the 
application of this section to collisions with fmcign t *mU, sco «* 424 A 
person is 41 in charge ” who has the control of fho shin ai my tune when assist- 
ance could have been rendered, and not merely at the f i ne of the collision ( Ex 
jarte Ferguson (1871), L R 6Q fi 280, 287) tl a pilot is on hoaid, tho man tor 
is none the less the “porson m chaigo” ( The Queen (1S09), L It 2 A & 14 M, 

355) Whether the principle tbit a tug and its tow we to be considered as 
one vessel will render the person in charge of the tug criminally responsible 
if he does not stand bv his tow and a vtsnel with whom she has come into 
colb non appears doubtful (see 7 he Hannihil ^1807), L II 2 A Ac J3 55) 

(5) Ibid , s 680 f and see p 6o6, note ( / ), ante 
(t) Offences against the Ptrson Act 1861 (24 6c 27 Vu t c 100), s 17 
(L) Ibid , Penal Servitude Act, 1801 (54 & 55 Viet c 69), s 1 This oflW* 
is not triable at quarter sessions 

(/) Offences Against the Person Act, 1861 (24 & 25 Viet c 100), s 37 A 
9 person who without leave of the master boards any vessel wrecked, stranded, or 
in distress, unless he is, or acts bj command of, a recon i r of wreck, is lioble to a 
fine of £50 A person who impedes or hinders the saving of any such vow 1 or 
her caigo, or secretes any wreck or obliterates any mark thereon, or wrongfully 
carries away any part of the vossel or cargo, is also liable to a fine of lo 0 in 
addition to any other punishment to which he may be liable (Merchant Mopping 
Act (supra), s 536) The offence is triable at quarter sessions. 

(m) Offences against the Person Act, 1861 (24 25 Viet c 100), s 37 

(») Merchant Shipping Act, 1894 (77 A 58 Viet c C0) f a 47" This section 
does not apply to a ship exclusively employed m trading or going from place to 
place in any river or inland water which is wholly or partly in d British pos- 
session {ibid v s 457 (5) ) This offence cannot b« prosecuted summarily 
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proves that he used all reasonable means to ensure her being sent to 
sea m a seaworthy state, or that her going in an nnseaworthy state 
was under the circumstances reasonable and justifiable 
If a master of a British ship knowingly takes the same to sea in 
such an unseaworthy state, he is by statute guilty of a misde- 
meanour (o), unless he pioves that her going to sea in such a state 
was m the circumstances justifiable 
The punishment foi this offence is fine, or impiisonment for not 
more than two years with or without hard labour (jj ) 

The owner or master of a ship is by statute ( q) guilty of a mis 
demeanour, if he is paity or privy to obstructing the service on the 
mastei of a ship of uny document undei the provisions of the Mei- 
chant Shipping Act, 1801(a), lelaling to detention of unseawoithy 
ships The punishment foi this offence is fine, or unpnsonment 
with or without hard labour foi not more than two yeais (1*) 

A prosecution for this offence cannot (except in Scotland) be insti- 
tuted without the consent of tlio Boaid of Tiade or of the governoi 
of the British possession in w T hich the piosecution takes place (c) 

1133 A person is by statute (d) guilty of a misdemeanour who in 
any pioceeding undei the provisions of the Merchant Shipping Act, 
18‘Jl, relating to salv age by His Majesty’s ships foigt s any document 
oi utters it knowing it to be foiged, or who gives, makes, oi piocuies 
any fulse evidence oi lopicsoutation knowing it to be false 

The punishment is imprisonment foi two yeais (c) 

1134 Whenever any file or light is burnt or exhibited at such 
placos and in such manner as to be liable to be mistaken for a light 
proceeding from a lighthouse the general lighthouse authonty within 
whose area the place ib situate may sei ve a notice upon the owner of 
the placo wheic* the hro oi light is burnt oi exhibited, or on the person 
having charge of the fire oi light, dneeting that owner or person 
within a reasonable time, to be specified m the notice, to take 
effectual means for extinguishing oi screening the fiio or light and 
for preventing in the futuio any similar fiie oi light 

1136 Any person upon whom such a notice is served, whe 
fails without reasonable cause to comply with such directions, is by 
statute guilty of a misdemeanour and may be indicted for a common 
nuisance ( / ) 


(ibid , b 047 (o) ) The indictment need not allege that the defendant knew the 
ship to be unsoaworthy (H v rrmnun (1875), 9 I B 0 L 527, C C B) As 
to what amounts to seaworthiness, see Medley v Pinkney A Son $ Steamship Co ,• 
[1894] A 0 222, The Diamond, [1906] P 282 

(o) Bee previous note 

fp) Merchant Shipping Act, 1894 (57 & 58 Yict c 00), s 6S0, and see p j 50, 
now (/)■ 

(0) IHi.t t,%(2) 

(а) 57 A 68 Viet c GO 

(б) Ibid., s 680 

(c) Merchant Shipping Act, 1894 (57 & 58 Viet c 60), s 457 (3) 

(</) Ibid , s. 664, and soo p 764, poet 

(r) Ib%d , or on nummary conviction to imprisonment for six months 

(1) Ibid i 0 667 (3) The general lighthouse authority in England and 
Wales, the Channel Islands and the adjaoent seas and islands, and at Gibraltar, 
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The punishment for this offence is imprisonment without herd 
labour, and a fine of £100 m addition (g). 
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1136 Any person is by statute ( h ) guilty of a misdemeanour who — 
commits, procures, aids, or abets any conti avention of the Behring 
Rea Award Act, 1894, which statute incorporates certain piovmions Behrings* 
of the Behung Sea Arbitration Award dated the 15th August, 1898- Award Act. 

The punishment for this offence is a fine, or imprisonment with or 
without haid labour (i). 


1137 It is by statute (A) a misdemeanour to forge or fraudulently Faring 
alter a licence or other document issued for the purpose of articles 

4 or 7 of that award, or to procure any such licence or documont to 
be forged or fraudulently altered or, knowing it to be forged or 
fraudulently altered, to use the same 

The punishment is a fine, or imprisonment with or without hard 
labour (/) 

1138 The King may by Older in Council piuhibit during tho Offence 

peiiod specified by the oidoi tho catching of soala by British ships . 

m such paifcs of the North Pacific Ocean as arc mentioned m the (North 
order Any person belonging to a British ship is guilty of a Pacific) Aofc. 


is the Trinity House , throughout Scotland and the adjacent seas and islands 
and the I*le of Man, tho Commissioners of Northern Lighthousos , throughout 
Ireland and the ul|acent s«as and islands tho CoinmiNNionora of Irish Light* 
(Merchant Shipping Act, 1894 (o7 A 58 Vut « 00), s Oil) 

(g) Ibid s 007 (d) 

(A) Behring Sea Award Act, 1894 (57 Viet c 2), s 1 (2) , and see Sched IT 
The offence m a misdemeanour “ within tho moaning of the Merchant 
Shipping Act, ISol 1 (17 A 18Viot c 101), see a 5F of tho last named Act 
and Merchant Shipping Act, 1891 v57 A 58 Viet t 60). « 745 (l) (/) 
The provisions of the award which aro incorporated b> tins Act are set out 
verbatim m Schod I Tho killing at any tune of fur-wuls within a rone of 
sixty miloa round the Fnbiloff Islands nr elsewhere m the Pac ifm Ocean within 
certain prescribed limits, between lbt Mav and dlst JuV, is forbidden There 
are other provisions as to licences for seal fishing and tho method m which 
the fishing is to bo conducted As to the personal lubilityof the mustor of 
a veasel employed m tho fisher^ for a rM done hy pnmms on board the 
vessel, see s 4 of the Act S 3 enables the Sovereign to make Orders 
m Council for carmng into effect the provisions of the Act and afrard, 
and imposes a penalty of £100 for e\ery breach of such an order Orders 
in Council were made under this Act on doth April, 1801, and 2nd February, 
1893 

* (i) Merchant Shipping Act, 1854 (17 A 18 Tut e 104), * 51 (1) If 
prosecuted sumraaiily the offence is punishable with six months’ imprison me nf 
or a fine of not more thm £100 (il'td , s 518 (2)) The ship *»mplo\<d 
m such contravention, and her equipment and over) thing on board, ih Inble 
to be forfeited to the Crown, but the court ma> release her on payment of a 
fine not exceeding £300 (Behring Sea Award Act, 1894 (57 Viot c 2) ( « 1 (2), 
and see Sched II ) 

(A.) Behnng Sea Award Act, 1894 (57 Viet c 2), a. 1 (4) The a Hub h above 
mentioned are set out in Sched L to the Act 
if) I bid , Sched II , Merchant Shipping Act, 1854 (17 & IK Viet c 104), s. 
518 The offence may also be punished summarily by imprisonin' at for not 
exceeding six months or a penalty of £100 
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misdemeanour (m) who (1) kills, takes or hunts, or attempts to kill 
or take, any seal during the period and within the seas specified in 
Buch order , or (2) uses a British Bhip or her equipment or crew 
for sueh a purpose. 

The punishment is a fine, or imprisonment for two years with or 
without hard laboui (n) 

The ship and her equipment and everything on boaid are subject 
to forfeiture to the Crown (o) 

Sect 6 — Offencet relating to Trade . 

Sub-Sect 1 — Unlawful Combination 

1139 The offences of engrossing, forestalling, and i egratmg have 
been abolished by statute (p), but everyone ib still guilty of a mis- 
demeanour 0 <1 ) (1) who knowingly spreads or conspires to spread 
any false rumour with intent to enhance or decry the price 
of any goods or meichandise (a) or the price of Btocks (6) , 
(2) who prevents or endeavours to prevent by force or threats 
any goods, wares, or merchandise being bi ought to any fair oi 
market 

The punishment foi this offence is fine and lmpnsonment with or 
without hard labour (c) 

1140 A combination for the making of purchases or sales 
upon the Stock Exchange, where the solo object of the trans- 
action is to cheat and mislead the public by what is called 
11 making a market,” is an illegal conspiracy and constitutes an 
indictable misdemeanoui (d) 

(m) Soal Fishniics (North Fadfic) Act, 1895 (58 <SL 59 Viet o 21), b 1 The 
offence ib declared to be a misdemeanour 44 witlim the meaning of the Mei chant 
Shipping Act, 1894 n (57 A 58 Viet c 60) The punishment is tlierefoie that 
which is imposed by that statute , see next note An Order in Council was 
mode under this Aufc on the 2 let November, 1895, prohibiting the catching 
of seals within ten marine miles of all the Russian coasts of Behnng 
Sea and the North Pacific Ocean and within thirty mileB of the Korman 
doisky Islands and Robben Island As to the establishment of a close 
season for seals in the seas adjacent to the east coast of Greenland, see Seal 
Fishery Act, 1875 (38 Yict o 18), and Order in Council dated 28th November, 
187b 

(n) Seal Fishenos (North Pacific) Act, 1895 (58 & 59 Yict c 21), s 1 , 
Merchant Shipping Act, 1 894 (57 & 58 Yict c 60), s 680 

(o) Seal Fisheries (North Pacific) A< t, 1895 (5$ & 59 Yict c 21), s 1 (3) 

ffjp) Stat (1844) 7 & 8 Viet c. 24, s 1 

lq) IMd , s 4 This Aot was repealed bv the Statute Law Revision Act, 
1892 (55 A 56 Viet c 19), but the repeal will not revive the offences which i^ 
abolished, or affect those which were preserved by the proviso in s 4 (Interpre- 
tation Aot, 1889 (52 A 53 Yut c 63), s 38) 

(a) R v Htlbers (1816), 2 Chit 163 Before the stat (1844) 7 & 8 Yict c 24 
it appears to have been immaterial whether the rumours spread were true or 
false if they were put about, with the view of enhancing the market pnee of 
goods (R* v Wadduujton (1800), 1 East, 143) Having regard to the terms of 
s 4, it is clear that it is only the spreading of false rumours which is now 
punishable. 

£b) RaW ^Dt ^reaper (1814), 3 M A S 67 , see R ▼ Gurney (1869), 11 

(c) Criminal Procedure Act, 1851 (14 A 15 Yict c 100), s 29 

(a) 8<x*t t Brown, During, Mcttab d Co , [1892] 2 Q B 724, 727, 730, 
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1141 Subject to what is hereafter Btated as to acts or com* inr.e. 

lunations which occur during the course of a trade dispute Ofienoei 
between an employer and his workmen, it is au indiotable mis- relating te 
demeanour, punishable by fine or imprisonment, for persons to Tinge, 
combine together to prevent a man from carrying on his trade Trade 

and so to impoveiish him(c) But if the combination and the comMwttou. 
acts done in pursuance of it are mere acts of trade competition 
and intended to further the rival trade of the persons combining, 
and the acts are not m themselves unlawful, they do not afford 
giound for or an indictment (J) 

An act done by one person winch is not unlawful m itsolf is not 
indictable merely because it prejudicee or mtoifeies with the tiade 
of another person, or prevents him from earning on such trade, 
or because the pc son committing the act is influenced by malicious 
or bad motives (y) But an act mny be criminal if done by two 
persons in agreement which would not be criminal if done by 
either of them alono (h) 

The principles stated above are not confined to conspuacies m 
restraint of trade Any conspiracy to do that which is either oonti ary 
to law or which is a wiongful and haiinful net towaids anotliei 
person, and so an infringement of his civil rights, is a misdemeanour 
and indictable (a) 

Sub-Recti 2 — Disputes between Employe) a ami WoiKinen, 

1142 In the case of trade disputes the law as above staled has Trade 

been modified by statute ' ,iM u, • , 

An agreement or combination by two oi mote peisons to do 
or procure to be done any act in contemplation or furtherance 
of a trade dispute is not indictable as a conspuacy, if such 
act, if com unfed by ono person, would not be punishable as a 
cume {b) 

This provision does not exempt from pumsi nent any persons 
guilt} of a conspnacy foi which a punishment n aw aided by any 
Act of Parliament and does not aflcct the law relating to not, 


0 A , see also Jl v Atpinnll (1870), 2 Q II D 48, 59, and 8«*o titlu Stock 
Excfanob. 

(e) R r Fccles (1783), 1 Leach, 274 As to this case, see Wright on 
Criminal Conspiracies, p 45, and Mogul Steamship Co v Mtihegor, (low if ('o 
(1889), 23 4 B D 598, C A , at p 6J2, and Lord Brampton in Quinn v 
Leathern, [1901] A C 495, 630, in the last-men honed coso the Honsn of 
Lords held that a combination, without justification or excuse, to injuto a 
%nan in hia trade by inducing bis customers not to deal with him u actionable, 
if it results in damage to him See title Trade and Tkadk Unions 
(/) See Mogul Steamship Co v McGregor, Qow <t- Co , [1892] A 0 25, Jiontt 
v Grundy (1900), 82 L T 769 These offences are not triable at quarter sessions 
(y) See Bradford Corporation v Picklta, [1895] A. C 687, 694 , Allen y / load, 
[1898] A. 0 1, 139, 162, 153, where the earlier cases are fully stated , and see 
Qtimn y Leathern, tupra, 

( h ) See R y Warburton (1870), LRlCCRatp 278 
la) Jl ▼. Rowlands (1851), 17 U. B 671 , R v Warburton (1*»70< Ml I 
C C R 274, Quinn y iAathem, tupra, at pjj 62.8,520 
^6) Conspiracy and Protection of Property At t, 1875 (38 A t9 1 ict c 86), 
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unlawful assembly, breach of the peace, sedition, or any offenee 
against, the State or Sovereign (c) 

The word “ crime ” in this connection means an offence punishable 
on indictment, or an offence'punishable on summary conviction, and 
for the commission of which the offender is liable under the statute 
making the offence punishable to be imprisoned either absolutely 
or at the discretion of tho court as an alternative for some other 
punishment 

The purposes of a trade union are not, by reason merely that 
they are in rostraint of trade, deemed to be unlawful so as to render 
any member of the trade union liable to criminal prosecution foi 
conspiracy or otherwise ( d ) A tiade union means any combination, 
whether tempoiary or permanent, for regulating the relations 
between workmen and masters, or between workmen and workmen, 
or between masters and masters, or for imposing restrictive 
conditions on the conduct of any ti ade or business, whether such 
combination would or would not, if the Tiade Union Act, 1871 (<■). 
had not been passed, have been deemed to have been an unlawful 
combination as being m restraint of trade (/). 

Sub-Sect 3 — CitmmaJ Hi each of Conti act Intimidation* 

1143 Although the provisions of the law of conspiracy have been 
leluxoil in tavom of those engaged in ti.ide disputes, ueveitheless 
everyuno is guilty of a misdemeanour (q), who (/<), being a person 
employed by a municipal authority , 01 by auv company 01 contractor 
upon whom an Act of P.nliament has imposed or who have them- 
selves assumed tho duty of supplying any city, borough, town 
or place or any pait thereof with gas or watei, wilfully and 
maliciously (i) bleaks a contiact of seiviee with such authonty 


(r) Conspuacy and Protection of Property Act, 187 > (iS A 39 Yict c 86). 
As to tho limit of punishment on a conviction for conspiracy to do an act 
punishable only on summary convntiou, sco ihd Acts of this kind which 
are not indictable undei this statute are not now indictable at lommon law 
(Connor y Kent , Qilxon v Ian *on t [ 1891 ] 2 Q B 315, 560) In tho Trade Union 
Acts, 1871 to 1906 (31 & 35 Viet c 31, 19A40Vut c 22, 6 Edw 7, c 47), and m 
the Conspiracy and Piotoction of Pioporty Ait, 1875 (38 & 39 Yict. c 86), 
“trade dispute ” means any dispute between employeis and woikmen, or 
between workmen and w or km on, which is connected with tlio employment or 
non-employment oi with tho terms of the employment oi with the conditions 
of labour of inv person, tho term “ workmen *' means all persons employed 
m trade or industry, whether oi not in the employment of the employer with 
whom a ti ide dispute ansos ^Trade Disputes Ait, 1906 (6 Ldw 7, c 47), s 5) 
See* generally, title Tbadk and Tiivde Umu>s 
(d) Trade Union Act, 1871 (34 6c 35 Yict c 31), s 2 t 

(*) 34 A 33 Yiot c 31 

(/) Trade Union \ct Amendment Act, 1876 (39 & 40 Yict c 22), s 16 

(g) Conspiracy ami Protection of Property Act, 1875 (38 & 39 Yict c 86), as. 
4, 5j 7 Nothing- m the Act applies to seamen or appi entices to the sea 
service (tin d , s 16) As to misconduct by and lll-tieatment of such persons, 
see pp 556 558, ante t and p 60S, post 

(h) Ibtd , s 4 

(i) An offence is committed molioiously within the meaning of this Act, 
whether the offence is committed irom m dice conceived against the person in 
Tesppot of which it is lommittal or otherwise (Conspiracy and Protection of 
Pioporty Act, 1875 (38 A 19 Yict c. 8o ; , s 15, Malicious Damage Act, 1861 
(24 A 25 Yict, 0. 97|, 8 ***) 
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etc knowing or having reasonable cause to believe that the pro- 
bable consequences of his so doing will be to dopuve the inhabitants 
wholly or to a great extent of their supply of gas or water , or 
( 2 ) who (A) wilfully and maliciously (/) breaks a contract of service or 
of hiring knowing 01 having reasonable cause to believe that the 
probable consequences of his so doing, either alone or m combina- 
tion with others, will be to endanger human life, or cause serious 
bodily injury, or to expose valuable propeitj, whether real or 
personal, to destruction or serious mjuiy (m ) , (3) who («), with 
a view to compel any other person to abstain from doing or to do 
any act which such othoi person has a legal right to do 01 abstain 
from doing (o), wrongfully and without legal authontv, uses uolotice 
to or intimidates (p) such other person 01 his wifo or chilihon or 
mjuies his pioperty (7), or peisistently follows hucIi other peison 
about from place to place (/), or hidoB any clothes, tools, 01 other 
pioperty owned or used by such other person, or deprives him of 
or hindeis him m the use theieof, or walchos or besets tho house or 
other place whore such other person resides or woiks 01 carries on 
business or happens to be or the approach to such house 01 place(n), 
01 follows such other peison with two or moie other porBonB in a 
disorderly manner in or through any street 01 road (0 

The punishment foi any buch offence is a line not exceeding £20 f 


( k ) Conspiracy and Pioteotion of Piopoity Act, 1875 (38 & 311 Viet c 80), 
s 5 

(l) See note (*), on p 504, ante 

(7/1) Conspiracy and Protection of Pioperty Act, l87o (3b <£. 30 Viet 0 10), 0 6 

! n) Conspiracy uid Protection of Pi opeity Act, 1875 (.>8 A 30 Vut o 86), a 7. 
0) The particular act must be specified m tlio summons and conviction ( H v 
McKenzie , [1892], 2 Q 13 ol9) 

(p) The word 11 intimidates ” probably means by thients of personal violence 
only It, at any rate, does not include a threat to taring about a strike (Curran 
/ Treleairn , [1891 J 2 Q 13 545, j 50, 562) But j thr<at t-o picket has 
been held to be intimidation within tho moaning of th* /Vet (fudge v Bennett 
(1887), 52 J P 247, per Stepheic and A L Smith, JJ see the observation 
of Mathew, J , on this cat-e in Curran v Treleaien, eupra, at p 550) , see also 
Peto v Ajptrltif (1891), 35 >ol Jo 792, Haile v lAlhnquUtn e (1891), thud , 
Ttrllope & bone v London h ml ding Trade* Pedet aticn (189uj, 72 L T 342, 

C A • 

(7) The summons and conviction must spot ify the property injured (Smith y. 
Mood /, [1903] 1 K B 56) 

(r) Kx}h< rte WUkina ^1695), 64 L J (u C ) ‘221 , Smith y Thomaeaon (1890), 
54 J P j% 

(a) It is, however lawful for one or more persons acting on thoir own b<half, 
or on behalf of a trade union or of an individual emplojei or hnn, in contempla- 
tion or fuithr lance of a trade dispute to attend at or near such a house or place, 

■ if they so attend meicly for tho jiurpose of poicefull} obtaining or communi- 
cating mfoimation or of peacefully persuading any poi wm to work or abstain 
iioin working ^IWle Dispute* Act, 1900 (6 hdw 7, r 47), h 2) The following 
cases were decided before this Act, and thar authority has been affected by it — 
J Lrifona Son* y H i/bfui [189b] 1 Ch 811, (J A. , %f Lyon* if* Sot* y. 
\Ulkina [1899] 1 Ch 255, C A , Chnrwrk v Court, [1899] 2 Ch d r >, H altera 
v Green , [1899] ifnd , 690) It is not essential that tho persons w ho happen to lie in 
the place beset should at the time be m the service or employment of any 
othei person, and a depot ship for seamen awaiting engagement has been 
held to be a place within the meaning of the section (tarmer r WiUon (1900), 
6H J (n. B ) 496), 

(0 As to following, see A* parte Wilkim and Smith v, Thornaasm, supra, 
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or imprisonment with or without h.ird laboui for not mote than 
three months (a) 

Sub Sect 4 — Truck Ad 

1144 An employer of any artificer in any of certain trades is 
h) statute (6) guilty of a misdemeanour who duectly or indirectly 
diteis into any contractor makes any payment theieby declared 
illegal after having been twice pieviously convicted summanly of 
Buch offence (c) 

The punishment is a fine of £100 (d) 

Sub-Seoi 5 —forging etc Trade Marks 

1145 Every person is by statute (e) guilty of a misdemeanour 
(1) who (/) forges (g) a trade mark (ft) , or (2) falsely applies (i) to 


(a) Conspiracy and Protection of Property Act, 1S75 (38 & 39 Viet c 86), 
ns 4, 5, 7 The punishment is the same whether the offenco is prosocuted 
summarily oi on indictment (ibtd , s 9) The offence is only punishable on 
mdutment if the accused objects to be tried before a couit of summary 
lunsdiction (ibid ) This offence and the one next mentioned are triable at 
quarter sessions 

(b) Truck Act, 18 51 (1 & 2 Will 4, c 57) 

(r) Ibid t b 9 This Act provides (ss 1, 2) that wages under contracts for 
the hiring of artiiuas must be paid m current coin and not in goods, and that 
such con ti acts must not contain any stipulations ns to the place v, lie to or the 
manner in whnh the wagos shall bo expended Tho Act does not extend to 
domestic oi menial sen ants (s 2D) The term M artificer 11 includes any poison 
who being a labouroi, sen ant in husbandly, journej man, artificer, handicrafts 
man, miner, oi othoiwiso engaged m manual laboui, has entered into oi works 
under n contract with an employer (Employers and Woikmen Act, 1876 
(38 & 39 Viet c 90), s 10, Truck Amendment Act, 1887 (GO & 51 Viet c 46) 
s 2) »See, generally, the Truck Amendmont Act, 1887 (50 A 51 Yict c 46), and 
the Truck Act, 1896 (59 & 60 Vut c 44), and title Master and Sprvam 
(i d ) Truck Act, 1831 (l & 2 Will 4, c 37) s 9 The punishment for a fir*t 
offence on summary conviction is a fine of JLT0 , for a second offence, £20 (ibid ). 

(c) Merchandise Marks Act, 1687 (50 & 51 \ict c 28), amended by the 
Meiohandise Maiks Act, 1891 (.>4 & 55 Viet o lo), and the Merchandise Marks 
(Prosecutions) Act, L894 (57 & 58 Viet c 19) At common law to c opy a trade 
mark or a wrapper for goods, which wrapper was fraudulently mado to resemble 
that used by another person, was not forgery, although if a person m the 
ooune of his trade, openly and publicly carried on, put a false mark or token 
upon an article so as to pass it off for a genuine one, when m fact it was 
spurious, and the article was sold and money obtained by meanB of that false 
mark or token, this would amount to a common law cheat, as to which see 
p 689, vost(R v Clo8s( 1858), Dears &B 460, v A (1858), Dears &B 566) 

(/) Merchandise Marks Act, 1887 (50 & 51 Viet c 28) s 2 
(g) A person is deemed to forge & trade mark who without the assent of the 
proprietor makes that trade mark or a mark so nearly resembling it as to be 
calculated to deceive or who falsifies any genuine trade mark, whether bv 
alteration, addition, effacement, or otherwise The burden oi proving the assent * 
of the proprietor is on the defendant (Merchandise Marks Act, 1687 (50 & 51 
Yict o. 28b s 4) 

(ft) Trade raaik means a trade mark registered m the register of trade marks 
kept under the Trade Marks Act, 1905 (5 Edw 7, c 15), s 4, and anv trade 
mark which either with or without registration is protected oy law in any British 
possession or foreign State to which the provisions of s 91 of the Patents and 
Designs Act, 1907 (7 Ed* 7, c 29), are applicable (i fad , e 3 Trade Marks 
Act, 1906 (6 Bdw 7, c 15), s 4, Patents and Designs Act, 1°07 (7 Edw 7, 
c 29), ss 91, 98) See title TrADI Makes and Designs 
(t) As to the persona w ho are deemed to apply a trade mark, see Merchandise 
Maiks Act, 1887 (50 A 51 Viet c 28), a. 6. 
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goods any trade mark or any mark so nearly resembling a trade Srot a. 
mark as to be oalealated to deceive, or (8) mokes any die (4), block, ftf- n inw 
machine, or other instrument for the put pose of forging or of being relating to 
used for forging a tiade mark, or (4) applies an\ false trade Trade, 
description ( l ) to goods , or (5) disposes of or has m hit. possession 
any die, block, machine, or other instrument for tho purpose of 
forging a trade mark, or (6) causes any of the things above 
mentioned to be done, unless m auy such case he pin\cs that he 
acted without intent to defiaud (to) 

The punishment for this offence on conviction on indictment is 
imprisonment with or without hard laboui for not moie than two 
years, or a fine or both (n) 

1146 E\eiy person is by statute (u) guilty of a misdomeanom Sale of good* 
who sells oi exposes foi oi has in his possession for Bale, or any with forged 
puiposo of trade or manufacture, any goods oi things to winch any m * r “ 


(/l) be«» p 5b8, post 

(/) “Tiade description” means any description statement, or other indica- 
tion, direct or indirect, as to the number, quantity, meaBiuo, gauge oi weight 
of any goods, or as to tho place or country m which they woro made or 
produced, or as to the mode of manufacture or production, or as to the 
material of which they are composed or os to their being the subject of an 
existing putent, privilege, or oopwight (os to which see also Patents and 
Designs Act, 1907 (7 Edw 7, c -29), h 89 (-2), which imposes a peimltv of Lo 
in such cases) , a “false tndo doscnption ,J is a trudn desonption which m 
false m a material respect, and includes tho altmation of a trade description 
wheie the alteration makes the descnntion false m a material rospoct (Mer- 
chandise Maiks Act, 1887 (50 dr ol \Vt c 28\ s j) Foi special pi o vinous 
as to watch cases, see i bid bh 7, 8 A person who makes a lulse declaration 
for the puiposes cf the Act as to tho country or place m which a watch tone 
wab made is Inble, on conviction on indictment to tho penalties of penury 
(ibid f s 8) A false statement on an invoice m a false desuiption within the 
Act ( Coppen v Moor e (No 1), [1898] 2 Q B dOO), and a writing unintelligible 
by itself may be a trade dost notion, if it is orally explu nul by the vemloi ut 
the time of sale (Cameron > Wigqine, [1001] 1 h B 1/ Theioisa dictum of 
Wright, J , in Coppen v Moore (No 1), eupra, that an on * false dost nption is 
not a trade description within the Act, but see s 3 (]), and < 'airwron v Iru/ytns, 
supra beo also as to whtt amounts to a false trade doscnption, or to the 
'ipplication of such a description, Ktrehenbmm v Salmon and G f mKete\n, 
[1898] 2 Q B 19, Langley v Brmbay 1 *a Co , [1900] 2 Q B 460 , Williamson 
v Tierney (1900), 65 3 P 70, Davenport V Apolhvarta Co (19(H), 87 
J P 123, North Eastern Breweries, Ltd v Gibson (19041, 68 «T P 356, #S tar 
Tea to v WJntuorth (1904), 68 J P 44d l awler v Grippe, [1006] l K B 
16 , Hooper v Ihddle £ Co (1906), 70 J P 417) In the ruse of imported goods 
evidence of the port of shipment will be pnmd forte evidence of the counti} 
m which tho goods were made (s 10 (2,), and *ho customs entry relating to 
imported good® i®, for the purposes of the Merchandise Marks Act, 1887 (50 & 51 
Viet c 28), deemed to be a trade description applied to the good* (Merchandise 
* Marks Act 1891 (54 A 55 Viet c 15), s 1 

(m) An intention to defraud is an intention to induce the buyer to take 

something different to that to which he was entitled under the contract, 
and which he did not know he was taking, whether it bo woxse thin fba 
article contracted for or not (Storey y Ghxlvorth Gunpowder Co (1889; 24 
Q B D 90, Ktrehenboim V Salmon and Qlu iMem, eupra) To const it ut* the 
offence there must be an mteution to mislead (Gndley v Smvhorne (18HS y , 52 
J P 791) , , , 

(n) Merchandise Mark* Act 1887 (50 & 51 Viet c 28), s 2 (3) , ml see ihd , 
s 2 (6) This offence is tuable at quarter sessions As to the j " bmr nt on 
summary conviction and the forfeiture of the goods, see note (y) ou p 668, poet, 

(o) 1 bed , *. 2 (2). 
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forged trade mark or false trade description is applied, or to which 
any trade mark or mark so nearly lesembling a trade mark as to 
be calculated to deceive is falsely applied, unless he proves (1) that, 
having taken all reasonable precautions against committing an 
offence against the Act, he had at the time of the commission of the 
alleged offence no leason to suspect the genuineness of the trade 
mailc, mark, or trade desonption , and (2) that on demand made by 
or on behalf of the prosecutor he gave all the information m his 
power with respect to the persons from whom he obtained such 
goods, or (8) that otherwise he had acted innocently {p> 

The punishment for this offence on conviction on indictment is 
imprisonment with oi without hard labour tor not moie than two 
years, or a fine oi both (g). 

1147 A defendant who is charged with making any die, block* 
machine, oi other instrument for the puipose of forging or being 
used for foiging a trade murk, or with falsely applying to goods 
any trade mark or any mark resembling a trade mark or any 
false trade desci lption, and who proves (1) that in the ordmaiy 
course of his business he is employed to make dies etc lor making 
oi bomg used m making trademarks oi to apply marks oi descriptions 
to goods, and that m the case which is the subject of the charge he 
was so employed by some person resident in the United Kingdom 
and was not interested in the goods by way of pioiit or commission 
dependent on their sale , and (2) that he took reasonable precautions 
against committing the offence chaigcd, and (3) that at the 
timo of the commission of the alleged offence he had no reason 
to suspect the genuineness of the trade mark, mark, or trade 
description, and (4) that he gave the piosecutor all the infor- 
mation in his power with lespect to the peisons on whose 
bohalf the trade mark, mark, or trade description was applied, ib 
entitled to be dischaiged, but is liable to pay the costs incurred by 


(/>) A person who has reason to suspect the genuineness of a trade mark on 
goods which he is selling may act mnocentb, and thorefoie be entitled to an 
«c quitlal of a chaige undei thiN section, if ho state s in good faith at the tune of 
sale that theie was a doubt whether the trade maik was genuine, and that he did 
not guarantee it, but sold the articles ioi \ybatthey weie worth ( Christie , Mamon 
am! JVonda v Cooprr, [1900] 2 Q B «>2‘2) Undor thi^ Hub soction an intention to 
defruud is not a necessary uigrediont of the oftenco (flood v Burgtss (1889), 
21 Q B D 1(>2) 

(//) Merchandise Maiks Act, 1887 (50 & 51 Viet c 28) r 2(3) Apeieon 
rhuififod before a court ot summary jurisdiction with an ollence against this Act 
has a n^ht to be tne d on indie tmei t it ho so desires and ho must bo informed of 
such light befoio the charge is gone into (/5id f s 2 (6) , Summary Jurisdiction* 
Act, 1879 (42 * 43 Vic t c 49), s 1 7) On summai y conviction an offondei may bo 
sentenced to imprisonment with or without hard labour for four months, or to 
a line of £'20, ami upon a second or subsequent conviction to impugnment with 
or without hard labour for bix months, or to a fine of £50, and, whether convicted 
on mdictnn nt or before a court of summary jurisdiction, the offender forfeits to 
the King everv chattel, article, instrument or thing bs means of or m relation 
to which the offence was committed (Merchandise Mark** Act, 1887 (50 A 51 
A ict c 28), e 2 (3' ) The Vexatious Indictmonts \et, 1859 (22 & Jd Viet c 17), 
applies to indictments for oftenoes against the Merchandise Marks Act, 1887 
(ot) & 51 Vick c 28 \ a 13 Offences against the Merchandise Marks Act, 1887, 
are triable at quarter session*, 
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she prosecutor, unless he has given due notice to him that he will 
rely on this defence (r). 

1148 Aperson within the United Kingdom who procures, aids, oris 
accessory to the commission without the kingdom of any act which, 
if committed m the kingdom, would under the Meiclmndise Marks 
Act, 1887 («), be a misdemeanour is guilty of that misdemeanour as 
a principal, and may be tried in any county or placo in the kingdom 
m which he may be (f) 

1149 No prosecution for an offence against the Merchandise Marks 
Act, 1887 (a), can be commenced after the oxpnatum of tlueo > ears 
next aftei the commission of the offence, or one year after the lust 
discovery thereof by the probetuloi, whichever expnatiou iirst 
happens ( b ) 

1150 The senanl of a mastei resident m the United Kingdom who 
bond fide acts in ok dunce to the liistiuetions of such mastei, and 
oil demand made by the piosccuioi lias given full info) illation as to 
his mastei, is not liable to prosecution under the Act(<) But a 
master is liable for am action on the part of his servant oi agent 
which was done within the scope oi m the corn no of hm employment, 
and which may be an otlence against the Act udIobh the master can 
prove that he acted m good faith and had done all that it was 
le&son&bly possible to do to prevent tlio commission by his agents 
and seivantB of offences against the Act (>/) 

1151 The Boaid otTiado, and in nihes i elating to agiicultural oi 
horticultui al produce the Board of Agiiciilluro and Fiblienes, 
may authorise p^osccutiona at the public expense ioi offences against 
the Act(e) 

Si'Cr 7 — Lrbch and ln<h< table Rlandns 

1152 The publication of a defamatoi \ libel \ L m lsdemeunom at 
common law Tbo publication of a <h fam.itoiy ‘ibol with know- 
ledge that it is false is a btatuioiy ninth mtanoui ( / ) To publish 


(r) Morelia n«li sc Maiks Act, 1667 (jOA j1 Viet i 2b) p (j, b<v iJhoh 2{2 Jt <i?de 
(«) 50 & 51 Viet c 26 ' 

(t) Ibid ,8 11 After pioceedings for an offence a^nin^t tin* Aft have* been 
comm need by thci^buo ot a summ >ns or w mint of ht* st if tin iu»tic© who 
issued the bummons «tc , or an> other justice, jh Mlihficd by m formation ou oath 
that there is reammable cause to suspect that an> tmods or things b> means of or 
in relation to which the offence haw been committed are in un\ plenum s ol the 
dofendant or otherwibe m his possesion or undo his control in any plate, hutb 
justn e tiny issue i warrant authorising a oombihb n ini* d or roft nod to w 1 ho 
•warrant to enter such house etc at an\ r*» tnoimbb* time b> daj and th* ro Mimli 
for and beire and fake away such goods (ibul , a V2) 

(a) 50 & 51 Viet o^8 
(5) Ibid , s 15 

(c) Merchandise Marks Act, 1887 00 & 51 Viet c 2^j, fl 19 '3) 

(d) Coppen v Moore (S o 2), [169H] 2 Q B 30b, 314 

(e) Merchandise Maiks Act 18<U (54 Ac 55 Vi<t < 15), n 2, Mwch indue 

(Prosecution) Act, 1804 v 57 & 58 Yict. a 19), s 1 , so*' lb eolations 
of the Board of TYade of 21 May, 1892 (Statutory Buies and Or »• i vised 
Yol V£L, Merchandise Marks, pp 13, 14) f Regulations of tin Boaid of 
Agriculture, 27 October 1894 <i M ) 

(/) Libel Act) 1843 (6 Ac 7 Viet c 96), s 4 
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or threaten to publish a libel upon any other person is a statutory 
misdemeanour^) To slander a private person by mere spoken 
words is not indictable, unless they tend immediately to a breach 
of the peace, or are blasphemous or seditious ( h ) Prosecutions for 
libel and slander are dealt with in another pait of this work (t) 


Part XII. — Offences against the Person. 

Sect 1 — Acts involving bodily Injury 
Sub -Sect 1 — Homicide 

1153 The killing of a human being by a human being is m law 
known as homicide Homicide may be (1) culpable, i e , criminal , 
(2) justifiable, (8) excusable (k ) 

Culpable homicide is eilhei murder oi manslaughter and is a 
felony at common law (/) 


(i ) Murder 

1154 It is minder for a peison of sound memory and discre- 
tion (m) unlawfully to kill anj human creature m being and under 
the King’s peace, with malice afoieihought, eithoi express 01 implied 
by law, piouded the person killed dies of the injury indicted within 
a year and a day after the same (;/) 

Manslaughter is the unlawful killing of such a peison without 
malico eifchei expiess or implied (o) 

When it lias been proved that one person’s death has been caused 
by another, thore is a puma jacu piesumption of law Hut the act 
of the peison causing the death is murdei, unless the contuuy 
appeals fiom the evidence cither foi the prosecution or foi the 
defence The onus ih upon such poison when accused to show that 
lus act did not amount to minder (p) 

1155 The peison killed must be one who is m being It is 
neitlioi muidei nor manslaughter to kill an unborn child while 
still m its mothei’s womb (q) , but if the child be born alive 

(y ) Libul Art, 1843 (6 & 7 Viet c 96), s 3 

(fi) As to bl i^phemous and seditious libels, see pp 460, 630, ante , as to oral 
words 'pokt3ii in contempt of a judicial officer, see p 601, ante 
l»l See title lilllFL AND SlAMJfR 
(A) Stephen Digest of the < ’mu nal Law, Gth ed , 175 

As to suicide, Bee p oQJ, poet 1 

nil As to criminal acts committed bv lunatics and tho extent to which persona 
of unsound mind aie ie«iponKible for such acts, see p 24t$unte 
(h) 3 Co Inst 47, 50, Co Litt 287 b 

(o) H r J utflor (1834), 2 Lew C C 215, R v Hughes (1857), Dears A B 
248 Both in muider and in manslaughter the criminal act may be one of 
omission as well as of commission (If v Hughes, supra) 

K p) Foot 255, 290, R v U-recnacre (1837), 8 C & P 35, 42, Tivdal, C J 
Where, however, the deceased is killed m attempting to make an arrest, the onus 
is upon the prosecution to Bhow that the arrest was lawful, and if this is not 
shown, the killing is manslaughter only (R v Withers (1784), 1 East, P 0 295). 
(j) 3 0© Inst. 50, 1 Hale, P C 433, 1 Hawk P C., c 13, s 16 
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and afterwards die by reason of a felonious act done to it in the Skt i 
mother’s womb or in tbe act of buth, the pei sou who committed Acts 
that act is guilty of murder (a) involving 

A child ib not considered in law to be completely bom, so as to be bodily 
the Bubject of either muider or manslaughter, until the whole body InioiF* 


of the child is brought alive into the world having an independent 
circulation, and breathing, or capablo of bioathiug, from its own 
lnngs, so that it possesses, or is oapable of, an existence independent 
of connection with its mother (ft). But the child may be completely 
born although the umbilical cord bo not seveied (< ) 

1156 The person killed muBt be m the King’s peace The King’s Person in 
peace extends to all persons m England, whether Bntibh subjects, the King* 
outlaws, or aliens, except rebels and alien enemies who aio at the peac *‘ 
time actually engaged m hostile operations against the Grown Oi) 

If a person is feloniously stn< kon, poisoned or othm wise hint 
upon the son or at any place out of England oi Jieland, and dies of 
such stroke etc m England or Ireland, or being feloniously stnekon 
etc in any place in England or Ireland dieB of Buch stroke etc. 
upon the sea or at any place out of England or Ireland, the offence, 
whether it amounts to murder oi manslaughter or of being acces- 
sory thereto, may be inquired into, tiled and punished, m the 
county or place in England or Ireland where the death, Btroke, 
poisoning, or hurt happens as if the offence had been wholly 
committed in that place (<?) 

1157 If death does not ensue until after the expiration of a year Death after 
and a day from the date when the injury was influlod, it is an ” •* r * nd 
irrebuttable presumption of law that the death is attributable to 11 1 
some other cause, and the person who inflicted tho injury is not 
punishable for either murder or manslaughtei ( f) 

(a) 3 Co Inst 50, 1 II iwk F C , c 1.9, h 10, It v llf«f(181h) i (Jui A. Kir 

784, Maui E, J, where m consequent o of an net dom f>y 1h« j>i isonm with 
intent to proem© aboition tho thilil w is horn ho pn mutu h that it diotl nhoitly 
afterbirth (sen albo It \ Senior (1 M2), 1 Mood (' (' ' oj but ar cording to 

Halo such a killing is not murdei (1 Hale, P (’ 4J J) As m pint uung abortion, 
eoe p 590, po*t 

(b) It v Poufton (1632), 5 C A P 329, LnimniF J , It v /**/ (1M3), 

\bx*t , 539, Park J In It v Draw (18 1), 0 L A F Mfl* Pauk, J , it wa* 
held that a child born alive could b« tbe nubp ct ol a rimifk r although it boil 
not m fact breathed, R v Crulchley (183 7 >, 7 <* A F Sll.PvRKF, If , It v Mlu 
(1837;, 7 C A, F 850, Coltman, J , where !*■ nus hnl down that tb* tact that a 
child had breathed waa not conclusive pi oof that it was born alive, us it might 
have bieathed and died before birth, It v I \Viujht (1811;, 9 (J &, F 751, 

Guunky, 13 

(c) It v Crutehley, tupra, JR v Trtlloe ( 1842), 2 Mood V U 260, 0 C fi B 
•J? v Ree m (1839) 9 0 A P 23, VacOHAN J 

(d) 3 Co Inst 47 , 1 Hale, P 0 433, 1 Print P 0 227 , 4 111 Own 1% 

(c) Offences against the Person Act, 1861 (21 A 2} Vut c 100), s 10 This 
cannot apply to the case of a foreigner committing a murder abroid, t vm 
though the person murdered died here , no British statute can make the a < is of 
a foreigner committed abroad punishable hero As to murder commit t» d m 
England by a prisoner of war, mjo Post 188, It v SutUer (1858), 7 I C* 

431, 0 0 K , R y Dqxirdo (1807), 1 Taunt 26 As to murders and other 
offences committed at Bea or abroad, se© pp 27 < , 284, ante 

( f ) 3Co Inst 53, l Hawk P C.c 13. s 9 , 1 East P 0 34, '» The day of 
the infliction of the iniuii is r«<hoii'd as tho first dav (»/W , tot Jl v Mai bn 
(1832). 0 C &P 128 , unproved m H v Dyton, [1908] 2KB 454, 0 0 A.). 
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1158 A person may be gmlty of murder or manslaughter whether 
he directly causes or accelerates death (g ) 

If the death of an infant or of an aged or infirm person directly 
results from fright caused by an unlawful assault committed 
by the accused upon another peison, the accused is guilty of 
manslaughter (ft). 

Where one person attacks or threatens to attack another and 
compels the person attacked by bodily force, or induces him by a well- 
grounded apprehension of immediate senous violence, to do some act 
which directly results in his death, the person attacking or threatening 
to attack is guilty of minder (t) 

If a dangerous wound is inflicted and death results, the peison 
who inflicted the wound is criminally responsible for the death, 
although the person wounded neglected to use proper remedies (h) 
or lefused to submit to a necessary operation (l), or died after such 
on operation which was carefully and piopeily performed (m) 

If a wound ib given which is not m itself mortal oi dangeious, but 
which from improper tieatment becomes the cause of death, the 
jiersoii who gave the wound will not be criminally lecponsible for 
the death, if it clearly appeals that the death was caused by the 
improper treatment (n) 

A person who gives false evidence which leads to the conviction 
and execution of an innocent peison is not, it seems, guilty of 
limrdei (o) 

1159 To constitute min dei Ihoie must lie malice afoiethought, 
oxpiens oi implied by law 

Express malico oxists wheie the deliberate puipose of the accused 
is to depnve anotlioi of life or to do some gieat bodily haim (jj) 

It is unueceyaaiy to show any intention to kill oi injuie the 
deceased person in paiticular oi any special degree of ill will towaids 
lurn , if theie bo ail intention to kill or seriously injuie anyone 
among a nuinbm of pci sons, as b} lmng a gun into a ciowd, there 
ib evidence of expiess malice (q) 


(y) R \ Mui ton (1802), 3 F & F 49J f Ihu%s, J 

(h) It v Toueis (1874), 12 Cot, C C *>30, I)i nmvn, J , where an infant was 
fluid to have died from convulsions bi ought on or made woise bj the act of the 
defonduut m committing an assault on its> uiotlu. , etc, however, 1 Hale, 1* 0 
421) 

(fl F \ Tower e , Bupm, at p 533 , It v Ilium (1812), 3 Russell on Clinics, 
12 R v Hiilman (1831), 3 C <1 P lol, Park, J , R y ruts (1842), Cur A. 
M ‘284 riv*xi*.E, J , and Bee R v Hallxduy (1889), 61 L T 701, COB See 
R v Curley (WO, 2 Cr App Rep 109 * 

(k) 1 Hale, P 0 428, lE&st, P C 144 , R v Rexv (lbb2) Kel 26, R v 
Flyvn (18b7), 16 W R 319, COR (Ir ) 
u) R v Holland (1841), 2 Mood & R 351, Maule, J 

(m) R v Fijm (1846), 1 Cox C C 339, Ekle and Bolfe, JJ , R y McIntyre 
(1847), 2 Cox, C C 379, CoEElilDGE, J , R v. Dane (1883), 15 Cox, C 0 174, 
Mathew, J 

(«) 1 Hale, P C 428 , R y Flynn , eupra 

(o) R ▼ Mat darnel (1756), 1 Leach, 44, see, as to this case, Fost 131, 

1 East, P C 333. 

M 1 East, P. 0 222, 223 , see also 3 Co Inst 51 , 1 Hale, P C 451 
fy) 1 Hawk P P , c. 11, s. 12 In such a case the malice is called general. 
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1160 Anyone who kills another person npon the desire or com* lan L 

mandof the latter is guilty of murder (r) An j one who kills an Acts 
innocent and unoffending person in order to save his own life ib involving 
guilty of murder (*) bodily 

Injury. 

1161 If anyone shoots at or stabs oi lavs poison for or doeB . — 

any other act with the malicious intent to kill one person, and by roqnm.'at to 
mistake kills anothei person by means of such act, the person who save hie 
does the act is guilty of the murder of the person killed ui) Killing by 

1162 If anyone incites another person to commit suicide, and 

such person does commit suicide, the one who incites is guilty of saioldef 
muider , if two persons agree and attempt to commit suicide 
together, and one commits BUicide and the other does not, the sur* 
vivor is guilty of muider (b) 

1163 Malice afoicthought is implied by law (1) whom the person Malta 
killed is an ofhcoi of the law legally arresting or imprisoning the implied, 
accused or executing otliei process of law in a legal manner, 

(2) where, although theie mnyhaie been piovocation, such provoca- 
tion has not been sufficient to l educe the offence to manslaughter; 

(3) where tho killing has been caubed by the accused while he was 
committing some other felony 

1164 The act which caubes death is murdor, where the death is Opposition to 
the lesult of intentional forcible opposition to an officeL of justice "•A 0 ** 

m all cases wheie that officei has either by common law or by 
statute a right or is under a duty to ariost or keep in custody any 
other person or to prevent the commission of a felony or broach o* 
the peace and is actually engaged in the performance of that duty ( c ), 
provided the accused knows that such person is an officer acting in 
pursuance of his duty 

The same principle extends to private persons assisting officers, Private 
whether specially called upon to do so or • *ot (d), to puvato PJjjjJJ"* 
persons interposing m case of an affray i.i endeavouring to officer* 
apprehend felons (c), oi arresting in cases where either by 
common law or by statute they havo power to arrest, to bailiffs 
and othei officers executing civil process (j ), to gtinekt opera when 


(r) 1 Iliwk P C, c 9, s (3 , R v »si<'/fr () 81.0), 5 Russell on Crimes, 

5 ’(”) llJale, P C 431, 133, Rv Dudln, 14 Q B D 27 I 

(a) Bra( t I)e Cor c JO, Bolls cd II, 01 >, lost 201, Jt v ,S aundert 
(1576). Plowd 471, R v Hunt (lS2<>; t i Mood C (' 91, R v Jtirnard 

•(16 >8), 1 F 4 F 211, Cawpbfi i , C J In mi<h cihos the rule is mulilta 
wired itur pi it* maw 

(b) It v rh/ton (1S‘21), Hu-P \ It} >>% n v Al„m, (lsW), 6 O A P 416 

PaIIESOV, J , R V /m«< i> (1867;, 16 < oi, < f 201, i'IHl>, J , R V «Vfir* 

mouth (1697), 81 J P 729, RutfBV, J , R v Abbott (1903), 67 J I* M, 

Kennedy, J 

(<■) 1 Hale, P O 407 Fost 270 iOS, 309 , R v Hnwarth (1828;, 1 Mood 
P C 207 , R y Wooimrr (18. J), 1 Mood C 0 151, 12 v II i/lwmi (Ib 1 1), 1 
Mood C C. 387 (R v Porter (1875), 12Cox,0 C 444, iiUBTT, J 
{d) Fost 309, R y Porter, tupra 
(e) Fost 309 

{/) Fost 310, 311 , 1 Ilawk P C , c 13, s 81 As to amstseep 298, ante. 
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entitled to arrest poacheis (</), and to members of a press 

gan-; t,h) 

The officer or other person killed must have been acting at 
tho time undei a lawful autbonty If he was at the time acting 
under a writ or wanant which is invalid on the face of lb, or if the 
deceased officer was arresting or attempting to arrest the accused 
without a wairant for a cause for which he was not entitled so to 
aircst him, the killing is manslaughtei only, and not murder (i), 
but the fact that the process is meiely infoimal (k), or that a civil 
judgment upon which the warrant to ai rest is based is eironeous(/)» 
does not prevent the killing from being murdei 

The same principles apply where a constable or other person 
piesent is killed when lawfully interfering to pi event the com- 
mission of a crime or a breach of the peace (m) The officer 
must at the time when he was killed have been acting within 
the limit of his local authority, or the offence will be only man- 
slaughter (n) 

The killing of an officer in the execution of his duty is not 
murder unless he is both lawfully authorised and exercising his 


authority m a legal manner If an officer is killed while attempt- 
ing to anebt a prisoner for a misdemeanour for which he is not 
entitled to anest without a wanant, and the officei has not the 


(#/) R v />W(!S32), 1 Mood C U J30 , R v Wnithorne (1828), J 0 & V 

.'{SI, bob also A v Wat ncr (1833), 1 Mood C C 580 If the gumokeeper in 

the PMVftat of a powmwho Ins onlv the right of shooting and is not the 
ownni oi occupier of tho land, he has no right to aire»t, and rnaj be resisted if 

he attempts to anest (A* v Wood (18o9), IF & F 470, Maui in, B ) 

(/#) R v llroad foot (1741), Fost 154 

(t) FoBt 111, j12 R v 751), 1 Fast, l 1 0 110 (warrant issued in 

blank whuh had afloiwuul) boon tilled in by the officer), R v Hood (1830), 
1 Mood 0 C 281 (wanant leaving a bb.uk for the chnstim name of person to 
bo m Tested and giving no reason foi omitting it, but doscnbing the person 
mfuilhLmntlv’ , but bee J\ v WinwirL (Inhabitant*) (18fM)), 8 Term Hep 454, 
Lord Kr NYON , C tT ) , R v Tho npson (1825), 1 Mood C C 80, R v Cunan 
(1326), 1 Mood 0 0 132 (ariest without wanant), R v Waller (1854), Dears 
0 0 3u8 (most ior a pnviou* assault without a continued pursuit), R v 
LocLUij (1804), 4 F F 153, Silfl, J (atteiupted arrest and handcuffing for 
bad language), 7? v Bubble (1858), 1 F & F 325 Bramwlll, B, compaie 
It v Strva (1845), l Don 104) But if after an arrest the person arrested kills 
the officer, not with a view to obtain his own liberation, but from motives of 
reveuge, the offenco is murder, although the an rat may have been illegal (if v 
Satthr (1858), Dears & B 

R v AVer (1867), 17 L T 222 Blackburn and Mellop, JJ In 
this ease there was a deliberate intention to rescue and to kill the officer 
having a prisoner in custody and tho accused had no knowledge of the alleged 
lnfonnahty * 

(/) 1 Hale, F C 457, Foat 311 , R v MarlaJlo/ (1611), 9 Co Rep 63 a, 
68 a 

(m) 1 Hawk P C,fl 13 ss 48 54 , Fost 310, 12 v LocJclcy , supra , R y 
Cvrran (1S2S' 10 397) 

(a) R \ 1 c/ry( 1709\ 2 Ld Ravin 1296 1302, R v War (1823), 1 B &C 
28S, 203, se f ' also R \ Sanders (18G7), LR 1 C C H 75, v Cumpton 
(1880), 5 Q B D 311, T C R If the constable named in the wairant hands 
it over to sumo < (her person to execute, the officer named not being present or 
close at hand, and the person ^attempting to make the arrest is killed, tho 
« fl< nee is only maoslaughUr (R v n halley (1833), 7 O & P 245, Williams, J , 
if v Patience (1837), 7 C & F 775, Parke, B ) 
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warrant in bis possession at tbe time (0), the offence is manslaughter, Bam 1. 

not murder (p) Acts 

If an officer is killed when breaking open the outei door of a house Involving 
for the purpose of making an arrest, and he has not hist demandoi bodily 

admittance and been refused, the killing ib manslaughter only (a). Injur 

T* .1 1 * » ,1 1 .1 . * A* 


If there is no evidence of expiess malice, the killing of an officer 
is only manslaughter, if the pusoner did not know that the deceased 
was an officer (» ) If he had that knowledge eithei fiora seeing tbe 
warrant 01 from his previous acquaintance with the deceased, or if, 
m the absence of such knowledge, there is evidence of express 
malice, the offence is murdei (*) 

If a private person lawfully arresting or interfeiing gives notice 
of the intention with which he is Acting and is killed, the offence 
is murder, if he does not give such notice, the offence is 
manslaughter ( t ) 

1165 If acnminal is sentenced (o death by a couit having i neoution of 
authority to pass bueh a sentence, his execution m the propu mminsi 
manner and by the propei office 1 is justifiable , but if the execution 

is by an officei upon whom that dutv is not enst, 01 if it is camod 
out in a difleient mannei from that which is authoused b) tbe foim 
of the sentence, it is muider (a) 

1166 Wheio an officei i-> fou ibly 1 existed w bile in tho legal oxocu Killing br *n 

tion of bis duty, wlietbei such dut> 1 elates to civil 01 to criminal ^ 

jnocess, lie is entitled to repel foice by foice, and if in timeout He of rwns,< ’' 

so doing the person io-.i<-ting him is killed, the killing ib justifiable , 
piovided there was a lcisonablo necessity for the use of such force 
by the officer, and that the amount of force used was not unreason* 
able or excessive , otherwise the killing i» manslaughter at least 
An officer who kills a poison who mnkeB no lesistanco is guilty 

(o) See p 309, anti 

(p) R v ha] man (1S71), 1 2 Cox, C C 4, <i J , U \ ('ara/ 

(1879), 14 Cux, C C ill, Llkdlm, J But id this ind all othu t uus 
of megular airr-3 it would appear that if the accused acftMl with piemediUtmn 
and fiom a prowoindy exiting intention to murder tho officer, whefho* ho 
weie duly authonsed or rot, the offem e ib murder (w*e U v A lint , * apt » , 11 
\ Caret /, Bup} a) 

(o) Yost 136, 320 See p j09, ante 

(r) R v CurtiB (17ob), Fowt 1 3o 137 , R y Hiclley (1772), 1 Last P C 
310, h y Gordon (1789), ibid Mo, 362 

(*) 1 Hole, P 0 438, 458, 461, 170 , 1 Hwk P 0 , c 13, s* 49, 50 , Fost 
310, R v Woolmtr (1S32), 1 Mood C C 314 On tho trial of an indictment 
m such a case it is not Decenary to prove the officer's appointment, it is 
sufficient that he was known to act as such (It y Gordon (1789), 1 Leach, 615) 

• (t) Fost 311 But express notice is not required where tho circumstances of 
fhe case were such that the prisoner mint have known why tho private person was 
seeking to apprehend him, as whore ho was caught id the a< t of committing % 
felony (R v Jfowarth( 1828' 1 Mood C C 207) 

(a) 3 Co Inst 52 , 1 Hale, P C 501 But, as Hole points out, it was in 

former times common to modify the form of execution for high tieanon fiorn tnnt 
directed by the expressterms oi the sent* nee (e«e Fost 267) As to tbe mode of 
execution and the officers whose dut> it is to tarry out a sent/ noe of rh <ttb, we 

Offences against the Person Act, 1861 (24 A 2 o Vic t c 100), ss 1, 2 , Capital 

Punishment Amendment Act, 1808 (31 A 32 Yict r 21), s« 2, 3, Central 
Criminal Court (Prisons) Act, 1681 (H A 45 Viet c 64), s 2 (6), Act, 

1887 (50 A 51 Viet c 0j), e 13 
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Sbot. i. 
Acts 

Involving 

bodily 

Injury. 


Provocation. 


of murder (b) The same rale applies to killing by persons assisting 
offi< crs or lawfully at resting or interfering to prevent a breach of 
the peace (c). 

An officer is not boand to retreat before the person resisting (d) 
Officers attempting to put an end to a not, and other persons 
assisting them, are justified in killing poisons taking part in it who 
refuse to disperse or who resist appiehension (e) 

If a person whom an officer or a private person is legally 
attempting to arrest upon a charge of treason, or felony, or inflicting 
a dangerous wound, flees, and he cannot be otherwise airested, he 
may be killed, and the homicide is justifiable ( f) 

If the charge upon which the arrest is sought to be made is only 
a misdemeanour or a breach of the peace, or if the attempted 
arrest ib on civil process, the killing bv the officer is murder, if it is 
intentional or is done with a weapon likely to kill, but only 
manslaughter if the death is unintentionally caused by means not 
likely to cause death ( q ) 

Every prison officer while acting as Buch 1ms, by vntue of his 
appointment, all the powers, authorities, protection, and privileges 
of a constable (ft) 

1167 When the accused person has leceived pi o vocation fiom 
the deceased, malice afoiethought is nevertheless implied and the 
killing is minder, unless the provocation be of such a character as 
to reduce the offence to manslaughter If there is evidence of 

(6) 1 Hale, P C 490, 494, 496, 1 East, PC 297, Fost 318,321 , R v Qoffe 
(1672), 1 Vent 216 , R v lho.on (1736), 1 East, P C 313, whore a person not 
lmblo to lmpicfisment resisted the press gang and was killed and this was held 
to be murder , 17 v Lonqden (1812), Russ Ally 228 
(e) l Hale, P 0 484 , Fost 271 
\ti) 1 Hale, P C 481 Fost 321 

te) 1 Halo, P 0 49,5, ] Hawk P C, c 10, s It, Riot Act (1 Geo 1, 
stat 2, c 5), s 3 As to homicide during an unlawful assembly, see R v 
Alt Nauqhtrn (1881), 14 Cox. C 0 376 (Ir ) 

(/) 1 Hale, P C 489 , 1 Hawk P C , c 10, ss 11 12 , fost 271 As to 
the killing of a poison trying to escape from a press ping who had pressed him 
without due wairant, see R v Roktby (1690), 1 Eh t, P (' 312, and R y 
JHitut supra 

{>/) 1 Dale, T C 489 , 2 Halo, P 0 77, 117,1 i>s f 271 , 1 East P C 302, 
30() 

(A) Frisnn Ait, 1898 (61 A 62 Viet c 41) s .0 The provisions of this Act 
are extended to Btato inebiiato reform itoncs by the Inobrintce Act, 1898 
(61 A 62 Viot o 60), s 4 It a pnsonei confined for treason, felony or 
inflicting a dangerous wound uoio killed by a gaoler u hilst effecting his escape 
and whoie there was no otln r vr iv of pi eventing sui k e«t ipe, no question could 
anso as to the institic it’ >n of tbo gaoler, since ho would have tho same protec- 
tion as a constable AN lth reg ird to a prisoner convicted of a misdemeanour 
and under sentence of penal servitude, he, by escaping during his sentence, 
commits the felonv of being at large duung a sentence of penal servitude (see 
p 512, ante\ and the officer in seeking to recapturo lnm has the same protection 
as in the t ose ot an onlman felon But a convict detained for misdemeanour and 
not under a sentence of penal servitude, or a person who is imprisoned for debt 
and whoescapis, may not be killed (/? v forster (1823), 1 Lew Q. O 187, 
HolroYD, J ), inless he resists the gaoler and gives him reasonable ground for 
bekevmg himself to he in pen! of his life or of bodily harm, in which case the 
latter is entatlod to use a deadly weapon, if no other is at hand (tbtd , , 1 Hale, 
V 0 488 , 1 East, P C 295) 



Part XII.— Offences against tbs Person. iff 

express malice, no provocation is sufficient to teduce the crime to 8 *>t l. 
manslaughter (t). Acts 

Mere words or gestures, however insulting 01 indecent, will not Involving 
m themselves so 1 educe the offence, where the hilling is intentional bodily 
or is caused by a weapon likely to cause death (k) But it may 


be otherwise where such woids aie of a threatening online and are 
accompanied by blows, although the latter may not of themselves 
be of sufficiently serious a nature as to reduce tho oflence from 
muider to manslaughter (2) 

Provocation, however gieat, is insufficient foi this pm pose, if it is 
not recent and if there has been a sufficient time between the 
provocation and the killing foi passion to subside and foi 1 canon to 
interpose (m) Provocation is also insufficient foi the purpowi of 
1 educing the offence from mnrdoi to nmnsl'uightei , if the manner 
of killing be barbaious and ouch us to show a cruel and deliberate 
intent to do mischief (n) 

1168 If amoiiu entitled to inflict lawful collection (o) whilo Correction, 
inflicting such coirection uninteutionallj kills the peiton who is 
being corrected, the law does not imply malice The death is 
regai ded as having occurred by misadventure, if, having legal d to 
the cncumstances, the coirection was inflicted moderately and with 
a pioper instrument not likely to cause death or hohous liijuiy 

If the correction is inflicted with a deadly weapon and death is 
caused, the poison inflicting collection is guilty of murdei , if the 

(0 R v J/dbo/f (176C», Font 112, 115 291 , R v Kill ham (18 17), 8 V P 
llo, R v WeUh (1809), 11 Pox, C C 338 , A* v iUnttUy (18291, I Low 
C 0 173, 175 See also p 680, pout 

[k) Fost 290 , 1 Hale, P V 155,438, 457, 1 Uiwk P O.r 13, h 11, 1 
East, P 0 231, R v Marly {Lord) (18G8) Kel 35 , R v hhrrwootl (1844), 

1 Car &Kir 556, Pot cock, 0 B bor , h<*\\ c r, R v Rothwrll (1*71), 12 (7»x, 

(’ C 14.#, in which Blacki I t kn, J , appears to hn\e been pr< naied to admit at 
least one exception to the rule, os he expj« «s« <1 tho opun « that “ if a husband 
suddenly heaung from his wife that she had committed adu nry and he, having 
had no idea of such a thinf? before, were then upon to kill wife, it tmyU be 
manslaughter Wheie, howo-vor, thnie aro no blown there must la) a pro- 

\ocatioii equal to blows , it must l>o at least as guat as blows ” This case was 
follow* din A \ fane* (190S), 72 J P 21o 

(/) Fost 290, 291 , 1 Ea^t, P (' 2 id, wbuo it is ■engc'estcd that it ini^ht be 
sufficient, if the words were ui'ompctnud by Homo act denoting an immediate 
mtentnn of following them up bj an a<tml assault , A v Sfimrw«l t $upra, 

R y Smith (1880;, 1 F & F )0»>6, when Beni'S, J ixpn^-ed an opinion that 
if two inihtaij men mot cue h oth< r m the atm t, and one of tie in <all< d tho other 
a coward and a scoundrel and assaultfd him b\ spitting in Ins face, whereupon 
the other killed him, this would bo onl^ umu«l night <r, out that if an ordinal y 
auarrel arose between husband and wib , and the wife opat at the husband and 
he thei ©upon killed her, this would be murder 

(to) Fost 298, 1 Hawk V V , c 11, s 4U, Kol 38, 1 hast, V C 212 
R v Lynch (1852), 5 C & P 324 Loid Ifmkrdm, V J , R v Ifuyuard 
(1833\ 6 C A- P 157, Iindat, C J , R \ Ftehcr (1817) 8 0 & P 182, where 
Park, J , said that whether there had been time for the blood to < M was 
rather a question of law , _ „ „ 

(n) 1 Hale, P c 464 Fost 291 , 1 Hawk P C, c Id, s 42, 1 1' **t, P C 
235, R y Thorpe (1829' , 1 I-ew ^ ( 171 ,BaYLEY, J , It v Shn ( J S 54). 

6 0 & P 372, R Y lhaum (18 47), 7 C 4P 817, 819, Pakke, '* 'ompara 
R v Ayt% (1810), Bus* A lt\ 166 

(o) As to the cases in which correction by personal chastisement us lawful* 

see p 608, post , 
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Sbot i correction is inflicted with an instrument nnpioper for the purpose 
Acts but not likely to kill, or if the coirection exceeds the bounds of 
involving moderation, the offence is manslaughter (p). 

bodily 

Injury. 1169 If two persons deliberately fight a duel and either party is 
— killed, the law implies malice afoiethought, and the survivor is 
***’ guilty of murder, no matter what provocation he may have received 
or upon whose challenge the duel was fought (a) 

Both the seconds who aie present aiding and abetting are guilty 
of murder as principals m the second degree, as are also any othei 
pei sous who aie present and who encourage the combatants by 
advice oi assistance (/>) 

If a duel is fought upon a sudden quanel, and one of the parties 
is killed, tho offence is munslaughlei, and not muidei (c) 


tighten 1170 Although if death results from a fight upon a sudden 

Huiidcn quu,uol (d), the poison who causes the death is generally guilty of 

quuud. manslaughter only, yet it in such a tight the parties separate, or are 

separated, and one aftei waids Iiob in wait for the other and renews 
the fight, m the course of which the latlei is killed, the person 
killing him is guilty of mradei (?) 

if to all appearance the parties are lcronciled and aftciwards 
fight again on a flesh sudden quanel and one of them is killed, this 
is only manslaughter, unless the uicuuibtiuices show that tho 
reconciliation was moiely pi Blended and that the lnjuiy done was 
on account of the foimer giudge (/) 

In the case of a Budden quanel, if the facts show that there was 
malicious intention on the part of tho peison who caused the deaths), 


(p) 1 Hal©, P C 473, 471, Post 203 1 Hawk P C,c 11, s .. , Ji v 
Turner (undated), cited in It v Keate ( 1 0‘J “> J, Comb 407,408, A v Gray (1666), 
Comb 408 R v II uji/» (1785), 1 Loach, 373, n (chastisement of a servant), It v 
Wall (1302) 28 State Tr 31, 145, where the pnsoner, a colonial governor, was 
convicti d of murder for ordering an excessive flogging which caused death , 
It v Comer (1816), 7 C &. P 418, R v Cheeseman (1836), 7 C &P 455, It 
' liird (1850), 5 Cox, 0 0 1 , It v Ilopley (1860), 2 F & F 202, Coc K11URW, 
C J The chastisemont of a child of very tendei years must be of the very 
lightest description (12 v Qrijfin (1869), 11 Oox, C C 402, Martin, B , where 
a father who had oaused the death of his child aged two and a half years by 
boating it with a strap was convicted of manslaughter) 

(«) 1 Hale, P 0 443, 462 , 1 Hawk. P C , c 71 ss 21, 22. Fost 297 , 12 v 
Maoqiulqe (1706), 17 StiteTr 57 , 12 v Unrby (1726), 17 State Tr 29 , A* v 
line (1803'' 3 East, 581, Gross, J 

yb) 1 H do, P U 442, 452 , It v Cuddy (1843), 1 Car d, Kir 210, Weluams, J , 
and IIolif, B 12 v lining (1836), 8 0 Ac P b44, Vaughan, J Mere 
presence as a spectator without giving encouragemont or assistance will not 
justify a coiuiilion (12 \ J oung, tupra , and sue It v Coney (1882), 8 Q. B D* 
634 CO It , and p o82, poit) 

(i) Fust -197 , 1 Hawk V 0 , c 13, s 29 See p .381, post 
(d) Seep 

M 1 Halo P 451 452, Ji v SeUen (1871), 11 Cox, C C 674, Hums*, J 
Ibt'l 1 Hawk P 0% c 13,8 30 

(7) As whore he has started the fight under circumstanoes of unfair advantage 
(Fost 295 , R v Maiufruiqe, supra , R. v Whxtdey (1829), 1 Lew Q 0 173, 
17b, BaYUBY, J , A \ Kessal (1824), 1 0 & P 437 f Pahk, J , R v Smtth 
(1837), 8 0 & F 160 162, lloaASQTTET and Coltman, *TJ and Bolt and, B), 
or whtno he ha^ me on to kill the deceased after completely overpowering him 
[fl v Shaw (1834), 6 0 ik P 372, Pattnson, J ) 
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the person killing is guilty not of manslaughter, but of 
murder 

1171 Wheie a person whilst committing 01 attempting to 
commit a felony does an act which is known to be daugcious to life 
and likely m itself to cause death, and the death of another person 
results as a consequence of that act though not intended by the 
person committing it, the law implies malice aforethought, and the 
person causing the death is guilty of muidcr (h) 

1172 Aperoon is guilty of muider who administer to ot inutos Murder of 
a Nvoman to take drugs for the purpose ot pi owning aboition, 
whether Bhe be in fact pregnant or not (*), or who uses mstiuments t»rprotur» U 
for that purpose (j), if the woman dies in const qucnco of the drugs abortion 
or operation 

1173 If death is caused during tho commission of tin net which is D*»U» V 
unlawful but not felonious, malice afoiethought is not implied and un *' v,u 
the offence is manslaughter only (k) 

1174 Wliore spvei.il persons aro engaged in a common design dromon 
and anothei peisou is Killed, wholhci intentional 1 \ oi uninten- 
tionally, by an act of one of them done in prosecution of the 
common design, the otheis piesent aio guilty of murder, if the 
common design was to commit muidei, oi to inflict felonious 
violence, or to commit any bioacli of the poace and violently to 
resist all opposers Jf tho common design was meiily to commit 

at unlawful act involving violence, the otheis are guilty of 
manslaughter only (f) 
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Acts 

involving 

bodily 

Injury, 

Death 

CAiiHod mhilo 
felony ts 
commit tod 


(/i) n v 7/"»«m/ (1SG3), 3 F & F 2S7,1»k\mwi il, !» , /» v I ~«mph m (1HG'2), 
3 F & F o20, 322, Poll OCX v C Li , II r tiniS (1887), 16 Cox, C C 311, JI J, 
SrEi’JiE\, J , wheio tho death was (uuhod b\ tho pi mow i ‘ottmg hie to a house 
with intent to dcfiiud, K v li h%Unmh (18*18), 62 .1 ’ 711, a cu«o nf death 
lrom *ui attempt to pm ui o aboition whuo Bhwam J *» (• fed the |in\ that 
the killing would be muidor, unlem tho <han<e of death w«> so hmiioIo thai no 
loasonable mail would take it into toiiMdi ntion JIhio an old dutu to the 
effect that if death is caused dining the coinrniHbion of any f* lony it ni aider 
(seed Co Inst oG Fust 238, 1 ba«t, P r 233, It v A«itr (UM) tomb IOi> 
where, howowi, Hon, C J f at p 409, exposed the npinion tint the Mtut< moiit 
of the law b> Coke in l Co luBt 36 wan too wide, A v l\ .» *lhurw* (1722), 16 
istato Tr o4, 80) But it is submit' ed thut » moil* rn i uh jh us hUtc d in the 
text, which is t then from the bumming up 'd ."J H UY\, J , in /« v Hern * , ««f> ra, 
and it is behoved th it junta aio now usuull) din* Ud ny ju< ge* m that wav 
/,\ R v Resell (1832) 1 Mood C C 3o6 , It v tfayfor (18*#) Dear» & B 
288 Compare R v Frdwrll (1862), Le & U 161, wh. re Ihe pmoner p o- 
.cured the drug for the deceased knowing the purpose for winch she intended 
to use it. but the miv found that ho dal not incite her to t ike it, and it was hold 
that ho t-oulil not bo found guilty of muidcr Such a j» won might bo found 
guilty of a misdemeanour under s 59 of the Offraiork nguut tho Person A >, 
1861 (24 * 25 Vut o 100) Seep 59T, ;<o«f 
(i) Jf ▼ Whilmarth, wjira _ 

)f< 1 Hawk P C.c 27 s 6, R v Scv >/rr (ISIS), J Kuanell on On n< n 
)r\ Vr»t 353 1 Hawk 1* (’ , t 13 M ol--5d, Jf V llawLin*<\b‘" > 1 A- 1 
395? ft j’ f’W* H-30), 1 Loach, 6. Jf V Turn.r (Isol! 4 
F & F 339 341, ChawSEU., B , J> v (1806), Rum * 1 , '>>< ^ T 

7yfcr(1838), 8 C * P 616, R v (18»), 2 Lew C 10 22j>, An J • 

t Prv* i \mk\ a Hot C C 96, Byles, J ,72 v Lvfk(lW2, t >* « * 
BrlsTr.WIjS iiseeM > * F wi, poi*ock, cb . Jf v 
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■laughter 
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( 11 ) Manslaughter 

1175 Anyone is guilty of manslaughter (m) who (1) unlawfully 
kills another upon provocation of such a chaiacter (n) as to reduce 
the offence from murder to manslaughter, or upon a sudden 
quairel , or (2) who, while committing an unlawful act or a felony 
not likely to cause danger to othein, unintentionally kills another 
person, or (8) who unintentionally causes the death of another by 
the culpable neglect of a legal duty resting upon the person causing 
the death (o) 

1176 If a poison finds a man m the act of committing adultery 
with his wife and immediately kills either the adulterer oi the 
adulteress, the act of killing is manslaughter, and not murder (p) 

If any poison unlawfully inflicts violent blows upon another or 
assaults lum under cncumstances of poisonal indignity ( q ), or 
unlawfully arrests or impi isons him («), and the person so provoked 
immediately and unjustifiably kills the other, the offence is man- 
slaughter and not murdei 

The nature of the weapon winch caused the doath must be taken 
into consideration If a deadly weapon he used, the provocation 
required to loduro the dime fiorn muidei to manslaughter must be 
of a much mote seuous nature than if no weapon, or one not likely 
to cause death, weie employed (h) 

(1h<>0), 8 ( o\ l, r 5 R \ Jjtnmrd i18uh), 1 P AF 240, II v Rubens 
( 1000 ), 2 Pi App Kcii 10.1 »iul soo p 2 i 2 , anft 

(mi) For n grnoi il definition of mansl luglitcr, see p ^70, mite, and for various 
cases of mail'd night ci, see pp 172 — 0 , auU 

(n) As to the degiee of piovoc ition wlm h siilln os for the purpose, see p 576, 
ante , and soo the next pai igiaph, infra 

(o) Cnees of the first class h ivo boon distinguished ns vohmtirv and of the 
a (ond and thud as involuntary uinusldughtei hut this distinction is of no 
pi \cticnl nnpoitaiue Ah to doath unintcnlion ilh ciused during the coinin is- 
Mon of a d ingctous Mony, wo p 570 ant* With icgud to homicide caused 
duimg the coimnissioii of an ut which is uni t\\ ful, it is pci hips uncertain 
whether t if thewt is snnplv malum gain piaJnhifum, the illegality would lie 
Mich as to lender the doer guiltv of manslaughtoi , a % c 7 , death amdentnUy 
c in ed whilo shooting at game b\ 1 person holding no In emo authorising him 
to kill g'me Tho oldei viow wan that the killing in such a case would not be 
111 melaughter (see 1 Halo P O *173, Fost 259, J9(B 

(p) 1 If ale, P C 480, Fost 29h , R v Manning ^107l),T Rayra 212 R v 
l\aisan (1815), 2 Lew C C 2 10, PAUKr, B , R \ AVfy(lS4S), 2 Car & Kir 
814, RorM, B If a tape is boing committed on the wife, the killing of her 
assailant by the husband is justifiable (1 JIlIo, P C 406) In R v Fisher 
(1837), 8 C A P 182, Park, J , expressed nil opinion that the case of a father 
actually seeing his son and another poison committing an unnatural offence 
would come witliui the same inl^ as the case of adulterers, and that killing by 
the father of such a person would only 1)0 manslaughter As to provocation by 
an ass iult committc d on a member of the family of a person who kills anothor, 
see R v Harrington ^1M>0), 10 Lox, O C 370, Oockburv, C J 

(</) Al bv pulling his nose, Kel 135, 1 East, P 0 233, R v Mw (fudge 
(1700). 17 State Tr 57, 69 See p 577, ante 

(«) R V II it! eri (17S4), kEast, P C 233 , R v Thomson (1825), 1 Mood 
C O 80, R v t'urvan (1826), 1 Mood C G 132 , and see casts cited on p o71, 
note (t), sup) a 

(ft) Kel 130. 131 , Post 290 291 1 East. P C 233 , 1 Hawk P C , a 

13, ss 33,34 R y SM man (L704). Fost 292, R v ffagan (1837), 8 C & P 
167, CoLTMAN J, , see also R v Trank* (1722), 16 State ft 1 , 52, R y. 
IT tUmghhy (1791), 1 East, P O 288 As to when homicide is justifiable, see 
p 586, jmt • 
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1177. Although voluntary diuukenness is no excuse for cnuie, 
yet in cases where a certain degiee of piovouvtion has existed, the 
drunkenness of the accused may be taken by the jury into 
consideration upon the question whetlici the piisonei was excited 
by passion, or feared an attack upon himself, 01 whet hoi ho acted 
from malice (c) If tha drunkenness was so gieufc as to have pre- 
vented the accused fiom foimiug any intention, tho offence is 
manslaughter, and not murder (d) 

It the state of intoxication during which the homicide was 
committed was not voluntary, but was caused hj the malice 01 
negligence of anothei pei&on, and the accusod was m biich a state as 
not to know what he was doing, tho poison who commitlod the 
homicide is not guilty of a ciiine(<) 

1178 If a sudden quanel au^os, the pm tics to winch fight upon 
fair terms eithei immediate] v or nt a pluce to which they imme- 
diately resort for that pm pose, and ono of them is killed, the 
person killing the othei, piovidmg ho look no unfair advantage, is 
guilty of manslaughter, and not of muidor, wlnchuvoi of thorn may 
have struck the hist blow ( / ) 

1179 All btiugglcs in anger, ei th< i by lighting oi wrestling oi 
inanyothu mode, aie unlawiul, and it in niuh a struggle the death 
of one pei son is caused by the intentional act of another, although 
the mtontion is not to cause death, tho poison causing the dcith is 
guilty of manslaughtei (r/) 

(<•) Jt v (jrtnillrt, ilhHO 1 liuflioll on UnuKB, Oth «d HI, n , J!or item, J , 
jR y Fiamon (1831), 2 Leu C C 144, P\HK, J , Jt v 7 Uunms (1817), 7 C & 1* 
817, Puikk, B , li v (JanUtn (185S), 1 F & Y MO, Crowdi r, J , also A 
v Marshall (1810), 1 Law C C 70, Park J , II v Mold house (1810), 4 
Cox, C C 56, loiuuiKij., J , 7? \ Moon (1H7J) d ( i & lvu 110, R v 
Doody (1854), b Cox, C 0 463, the la^t two bung tas«h 1 Kiiuido llut moo, 
contra, Jt v Carroll (IS 1 j) t 7 C & P 115, in whitli 1’aki*, J , expnmHh din- 
approved of tho dictum ot IloruoYD, J , m II v UrindUy, tupra, that whom, 
aa upon a cbm go of imirdi r, the material qu< ation in ahotlm an u< t was 

C aedituted oi dono onlj with sudden h» it and lmpulso, the fact of tho pirty 
g intoxicat'd l* a propei circuinKtume to be taken into conwdorutjon , boo 
also R v Mealun (lHdb), 7 C A P 2M 7 

(d) R v Doherty (1887), lb Cox, O O i06, ios Hee ilso A v Mmrt, supra, 
R y I >odif, supra, R v Meads, [1%9J 1 Jv V SM,, at p hW, CCA Heo 
also A v Dnils (1908) Tim<f, 1 1th Deceinb* r, 1M0H 
(<•) 1 Hale, P C 62, Stephen, Digest of t hi < nminal Law 0th od 2'J A 
person who while in ddxuuin tremens or in a state of iten/y ongiiwillv 
caused bv excessive drinking, kills another in regai did b> thu law an if he 

S rere insane (1 Hole, P C 62, R v Davis (1SS1), 14 Cox, 0 C 6 03, 
tep&kn, J ) 

(/) 1 Hale, P 0 45*1, 45b , Post 205 29b , 1 ITawk P C , c Id, hh 27, 2H, 2 M , 
R y Walters (1688b 12 State Tr 114, 122 , It y Ityron ( / urd) (1765), 1ft blati ft 
1 177 If dunng a fight witho.it deadly weapons ono of tho nurties snatches up h 

a weapon and kills the othor, Una is manslaughter onl> (It v Hnom (177b), 
1 Leach, 151 , R v layloi (1771), 5 Bnri 2793, Lord MaIiSMELD, C J uuU hh 
the prisoner intended from the first to use the deadly w?aj ion (A v I Ihihliy 
(1829), 1 Lew C C 173, Baylky, J , R y htssal (1824i, 1C P 417, 
Park, J , and see R v RanLiu (1803„ Russ ft Ry 43) As to < i 
dunng a sudden quanel or dunng hghting amounts to mtiidu, see p 578, 
ante 

(g) n ▼ Can»»^ (1840), 9 C AP loft, PaHESON, J. 
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(h) U v Cart niff (1840), 9 0 A P, 559, R v loony (i860), 10 Cox, 0 C. 
371, BuAMwrrr, J 

(i) Ibid , li v llnrtjravt (18U), 5C A V 170, R v JfwrpAv (183 3), bC AP 
103, LirTLTDAiB, J , R v OrOm (1878 , 14 Cox, C C 230, C U R , R V 
Coney (188*2), 8Q B D 514, 349, 55 J, C C II 

(A,) Font 2 >9 200 , 1 lUwk P C , c 11, bs 0 7, R v Bradshaw (187M 14 
Cox, C C 8i>, Ilk vMWFir L J R \ JWe (1808), 11T L 11 229, Hawkijns, J 
The ruloH of u game will not make lawful that which is m itself unlawful, 
nor, on the otlinr hand, is a person guilts ot manslaughter merely because he 
muv h ive broken tlio i ul* s (ibid ) Shooting at a mark or otherwise is a lawful 
ruioation, but a person who shoots without taking proper precautions to avoid 
injury and so kill* another is guilty of manslaughtei (R v Salmon (1880), b 
OBD 79, C 0 It ) 

(/) The n on - 1 on ti actual duties imposed bv law are either statutory duties or 
those which arise at common law out of the position in which persons stand 
towauls oach other or towards tho public 

With Togard to the cuie neeonsary in the use of all dangerous things and in 
the conduct of all operations which, if carelessly conducted, may cause injury or 
death, such as riding, dm mg and navigation, the rule is that if one man is 
nea* to anotliei, a duty lies upon him not to do that whuh may cause a personal 
injuiy to the othei ( lit arm v Fender (1883), 11 Q 11 1) .703, C A , 2> Licvre 
v Gould % [1893] 1 ft B 491, C A , per Lord Esher, M It , at p 497, and 
per Bowtn L J , at p 502) 

The following are cases of manslaughter owing to negligent driving 
and liding — R v Walker (1821), 1 0 A P 320 (where the doceased was 
diunk), it v M at ray (18<>2), 3 Cox, 0 C 609 (sheets unusually crowded) , 
li v Grcut (1834), 6 0 & V 029 (where tho dmer was near-sighted 
and should thmefore have exeicised more than usual care), R v Timmins 
(1836) 7 C A P 499 (omnibuses racing) R v Masiin (1834), b 0 A P 396 
^prisoner and deceased were ruling and said to be racing) , R v Svnndall (184bk 
2 Car AKn 230 ^muting to furious driving), R v Vallvway (1847), 2 Cox, 
C O 273 (where the accused was driving a curt without holding the reins , a 
child ran across tho road and was killed, Erle, C J , directed the jury not to 
convict if they thought prisoner could not have prevented the death, if he had 
been holding the reins), R y Jones (1670), 11 Cox, C C 644 (contributory 
negligence, see p 58C, posf) % R v Taylor (1840) 9 C AP 672 (negligent 
navigation of mer or at too great speed) R v Spence (1846), 1 Cox, C 0 352 
(liability of pilot), R v Allen (1835), 7 C A P 153 R v Green (1835), 
tin d, 156 (liability of captain) , R v Williamson (1844), 1 Cox, 0 C 97 
(overloading and mismanagement of bGat) 

The following are cosfq of negligence m the use of a weapon or other 
dangerous thing likely to cause death in an improper place or without taking 


1180 Amicable contests m wrestling or boxing are not unlawful, 
and a person who unintentionally causes the death of another in 
the course of such a contest is not guilty of culpable homicide (h) , 
hut .i prize fight, or any contest either for money or otherwise in 
which the lives or health of the combatants are endangered, or m 
which the intention is to continue the contest until one of them is 
disabled or subdued by violent blows, is illegal, and if death results, 
the survivor and those who are piesent and encourage the fight are 
guilty of manslaughter (i) 

1181 Where a person accidentally kills another while playing at a 
lawful game which is not attended with apparent danger to life, and 
he is not actuated by any malicious motive or intention, or acting 
m a mannei which he knows to be likelv to produce death 01 
injury, 01 indifferent whether death is or is not caused, the act 
causing the death is not criminal (/r) 

1182 A pei son upon whom the law imposes any duty (0, or who 
has taken upon himself anv dut\, tending to tho preservation of 
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proper precautions to avoid injury — R v Salmon (1880), 6Q B D 79, 0 C R. 
(firing a long range nfle in a field near roads and ho imps held to ho 
manslaughter , secus where a gun was fired in the oidmuv course by tin 
artilleryman at a target under the dnection ol the prmom*i ms supenoi 
officer, in a place not obviously improper, see R v Ilukhuison (1864), 
9 Cox, 0 0 555, Btlls, J ), R v. Campbell (1809), 11 Oov, 0 0 323 
(firing a gun at deceased, the jury appuionth Mhuiu, that prisoner 
aid not know it was loaded), R v Jams (1874) 12 (o\ V r (,28 (where 
Lush, J , dirocted the yury that if the prisoner point* d the gun ut deceased 
without examining whether it was loaded or not, and it hnppcnod to ho loaded 
and death resulted, he was guilty of manslaughter but if lit* had tr u d the guu 
with a lammer or otherwise and had reason to boliovo that it was not loaded, 
it would probably not have been manslaughter , boo Font 263) , Jl \ H r # sttm 
(1879), 14 Cox, C 0 346, J52 (gun levelled l>v ft puaihei at n gnint'k<*< p.M, but, 
as the j hi v found, Without the intention of dischaigmg it) R v Anhtr ilHoKi 
1 F A I* 1 351 (whoie during a struggle for a loaded nm, to the possession of 
which pnsoner was entitled, it went olT, and Lord Cuiwili, 0 J , directed a 
verdict of gudty on the giound that the pnsoner had no light to hike the gun 
by foicoj , Jl v Sftt'f (180(3, 1 F A V 931 (a suinlai c*ih<* but deceihod, agiiiuo 
keeper, was entitled to tuke the gun), Jl v Imrtwt 1,1721), I Mia 181 (tiring 
a pistol m a stioot) Jl v Can (1M2), 8 (J A. F lbi (negligent mai ufuctuio 
of a cannon or gun) 

The following am casr s of negligence w ith regard to railway trains eti — 
It v JVanut (1S04), 4 F & F ]()«>, 111 (wheie <)< it )i ow lined thiougli a 
railway collision, and Wints, »7 , held tint an inferno officer, acting honestly, 
was lustifiod m obc\ing the dilations ot a hupeuui which did not appear to 
him at the time to bo nupiopor oi contraiy to law) , Jl v Cray (I860), 4 F A. F 
1098 (whoio a hieinan was killed m a collision, hut then* was no evidence 


Sacnr i. 
Arts 

Involving 

bodily 

injury 


whether he or the at t used, who was the dnvt 1 , was looking out feu sign ih, ami 
WlILEs, ,T , dnoctetl in acquittal), Jl \ laujiUr (lvlS), l ( ox, O C 191, H 
v Bxnhall (I8b6), 4 F AF 1087 (c until baton no^ligenr e , an to this cane, sue 
p 586,note(f) post ) , Jl v LlhUt{ 1889b 16 Cox, <’ (’ 7 10 (win mi piiHonoi was a 
guard and there \.as no sufficient evident o of gloss n« glig< me * H v Benge 
(1665), 4 F & F 501, Jl \ WfA(lM»9), 11 ( o\ (’ 0 210 (whine Lush, «J , 
held that the prisoner, who w is u sorvunt of the owm i of a private mining 
tramway and was emploMil by the owner to watch a public crossing winch 
there was no statutory obligation upon the owner to li iv> ho watched, owed no 
duty to the public and was not pumshablo cnminahv tor Iigence m w itching 
which resulted m tho death of a poison crossing the line , nd boo Jl v 1'iV wool 


(1902), 19 T I i R. 37, WklftllT, J ) 

The following are casos of negligence with roam d to mac him ry — 
Jl v Gugory (IMjO), 2 F & F 15 J (explosion on ship owing to inefficient 
valve), Jl v Stokes (1850), 4 Cox, C V 449 (lcumng incompetent pirnon m 
charge of colliery machinery, compare Jl v Jhllm (18J8), 2 Lew C 0 214, 
where tho pnsoner had, contrary to his dut\ , left an engine urmtfc tub d , auothor 
perso i started it and was unable to stop it thus causing the death of d«*ceawd, 
and Aldeksojt, B directed on acquittal on the* ground tli it the death was not 
the consequence ot the pi i Miner's *ct but of that of the p» rson who skirl'd 
the engine), R v Haims (1M7), 2 Lai A, Kir A> 8 (neglecting ventilation if 
mine) R v Hughes (18o7), 7 Cox, C C 301, CClt (oiuissum to plan n m «ge 
over shaft of mine) 

There is a duty upon woikmen and others who throw rubbish oto , oi all 
it to fall from a height, not to nidniignr the of poisons who may rt i«*>n ir 
be expected to be in a place of public ie-oit below If tlicv throw down hi 
thi ngs without giving a sufficient warning whu h is to bo heard, tin v ate 

guilty of manslaughter, see l Halo P C 472, 47 j , Fost 262 , It i li*U 
(1664), Eel 40, R v Fenton (1830), 1 Lew C C 179 (throwing etc nc * d iwii a 
mine) , R v lhgmauUm (1633), 1 Lew 0 C 180 (where death win (u ahh! by 
casks which had been insufficiently secured falling into the road) 

If a man having a horse or other an mal which ho knows to b* b j * juous as 
to be dangerous turns it out into a place where theio are oaths on which to 
his knowledge people a^e likely to be, and the annual kills such i person, 
the owner is guilty of manslaughter v Duiit (1805^, J-^ ^ 567, 
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and f-ee R v Franklin (1883), 16 Cox, C C 163, compare Lowery v Walter 
(1009;, 26 T L R 608 

For other cases of manslaughter arising out of a duty imposed by law to do 
or not to do certain things see also R v franklin (1883), 15 Cox, C C 
163, ti v 7?rur« (1847) 2 Cox C C 262 (causing death by rough play with a 
third person, which was held b> Eple, J, not to be manslaughtei ) , R v 
Sullivan (1836), 7 C & P 641 (causing a cart to upset) , R v Martin (1827) 
3 0 & P 211 (giving a very young fluid a oonsideiable quantity of spirits 


3 0 & P 211 (giving a very young child a oonsideiable quantity of spirits 
to dnnk, see now Children Act, 1908 (8 Edw 7, c 67), s 119) , R v Packard 
(1841), Oar A M 236 , R v Kempstm (1893), 28 L Jo 477 (where causing 
death by selling diseased meat was held to ho manslaughter) , R v TFt/d(1837), 
2 Lew 0 0 214 (wheie death was caused by kicking out a trespasser) 
R y Emnqton (1838), 2 Lew O C 217 (where the ttcuisod set hre to straw 
intending only to f lighten and death ensued) 

A person who bus the charge or caie of a child oi young peiBon undei the 
age of sixteen, and who by neglecting to provide it with pioper medical anl 
oauseB or hastens its death, is guilty of manslaughter [R v Downes (1876), 
IQ 13 D 2>, O C R) It was doubtful whether at c ornmon law a parent who 
caused his child’s death by neglecting to supply medual aid upon the ground 


i^TT®IXyT¥1T7iTnTitSm!B7n[TjjT»iM7IW!rlW?!lW7iTWiiiTllIwnanTiTlTnCTlTflriniWrnriP<' 


Wagstaffe( 1868), 10 Oox, O 0 530, Willks, J ) But in R v Down ts t supra, 
the court held that bj the Poor Law Amondmout Aot, 1868 (31 & 32 
Viet c 122), s 37, the duty of supplying mcdit al aid was cast upon the fathei , 
and that if death resulted from his uegb ct of that duty he committed man- 
slaughter That statute is now repealed but tli^ section in qmstiou is re enacted 
in a wider form by the Childron Act, 1908 (8 Edw 7, c 67), s 12 There must 
be affirmative pi oof that the death would not huve oc tuned if such aid had 
been supplied (R v Morby (1882\ 8 ti 1* 1) r >7l, C < ’ It ) In R v Sentot 

[1809] 1 Q IS 283 *291, 0 O R , it was sugc< 'ded b\ the <ou*t that the guilt 

of the parent might depend upon whether ho li ul the neicssaiy means to obtain 
the medical aid , this ib, howtver met by s 12 (1) of the Children Ait, 1908 
(8 Edw 7, t 67), which lequues him m such n case to take the necessary steps 
to procuie medical aid under the Poor Law Acts , see ilso 7? v Cook (1898) 
62 J P 712, BlQlTAM, J As to the dutv of a motlim to obtain such assistance 
during her confinement ns may preserve the life of her child where sho has the 
means of proem mg such im^tante, see R v MutdUship (1650) 5 Cox, C C 
276, R v Handley (1874), 13 Cox, C C 79 R v 7^(1901), 20 Cox C 0 690 

And see R \ Joins (1901), 19 Cox, C C 676 

There is a common law obligation, tlio noglect of which in such a way as to 
in] lire health is m itself a misdemeanour (72 v hiend (1602) Russ A Ry 20, 
aud see p 623, post), to pi ovule sufficient food, clothing, and bodding to any 
infant of tender >eais unablo to provide for and take care of itself, whether it 
be the child, apprentice, or servant whom a person is obliged bv duty or contract 
to provide for , aud by the Children Act, 1908 (8 Edw 7, c 67), s 12, sujrra (see 
further as to this Act, p 624 post) t the obligation is extended to all persons 
who have the custody, ohaige, oi care of a child (as to “custody” see R v 
Connor , [1908] 2KB 26) If death results from a neglect of this legal 
obligation tho person guiltv of the noglect commits manslaughter, see 
R v Walt'* (1848), 1 L)en 356 (exposure of child), R v Walters (1841), 
Car A M 161 (exposure), R v Conde (1867), 10 Cox, C C 547 (neglect) , 
R y Bubb (I860), 4 Cox r C 455 As to the dutj of the person having charge c 
of the child to apply for Poor Law Relief if he is unablo to provide for it, see 
Children Aot, 1908 (8 Edw 7, o 67), s 12 , see also title Infants and 
Children If an adult who has the free control of his actions and 


is able to take care of himself voluntarily remains m the service of a master 
or under the charge of a perspn who does not supply him with sufficient food, 
the latter is not criminally responsible, if death ensues, but it is otherwise if 
the adult is reduced to such a state of body and mind as to be helpless and 
unable to take care of himself (72 y Smith (1865), Le A Ca. 607 , see also R v 
Shepherd (1862), Le A Ca 147) As to a husband’s responsibility for the death 
of his wire to whom he makes a separate allowance on account of his refusal to 
give her shelter, see if v Plummer (1844) 1 Car A Kir 600 A relieving 
officer who neglect? or unjustifiably refuse's to relieve a destitute person is 
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life(m), and who grossly neglects to perform that duty or performs 
it with gross negligence and thereby causes the deAth of another 
person, is guilty of manslaughtei (u) What amount of neghgonco 
is to be regarded as gross is a question of degroo for the jurj, 
depending on the circumstances of each paiticulai uise(o) The 
law does not lequire the utmost caution that can ho used , it is 
sufficient if reasonable piecaution, and what is iihual and ordinary 
m such cases, be taken ( p) 

To render such a peison guilty of manslaughtn the negligence 
must have been the duect and immediate cause of the death (q), and 

guilty of manslaughter, if tho latter dies m consequence of smh refusal (It v. 
t'urtis (188o), 15 Cox, C 0 746, Hawkins, J ) 

A person who undertakes the rhaigo of one who is helpless, either fiom 
infancy, old age, lunacy, or other inhriint\ , is guilty of man id u ugh lei if the 
doath of tho luttei is caused b\ his culpable iu gleet (A* v Minriott (ISIS), 
8 C &P 423, Paitfson, J , Jl v A uholU (1875), l i Cox, C (J 75, Hkmi, J t 
i2L ▼ Jmtan , [18<M] 1 Q 11 4 )0, V V K ) 

(m) A peison who, whetht r ho boa modual iiinn or not, deals with dangoiouii 
medicines or undertakes a dangeious operation is hound to act with proper and 
reasonable skill and caution, and if by rouson of want oi such skill aud caution 
death is occasioned he is guilty of m itisluughtoi, but ho is not responsible 
criminally for a mere erroi in judgment, nee It v Pn* II utchell (1820), j 
CAP 620, R y Wilhamion (1M>7), it 1 A P 6 hi R \ Sjnlltr (1812), 5 

0 &P 33i,R v Stfuj ion (1820), 1 Low (.1 i 1 172, 262 H \ t'n t/unon ( 1 8 40), 

1 Lew C C 181, It v (1S2S) 1 Low f 1 V 160, R v /om/(18‘H), 

4 C &P 308,421, Jl \ II <hh (18*1) 2 Lew (’ (’ 1% li \ hpilhmj (IMS), 

2 Mood &ll 107, II \ ("nth (Js5 c 0 f J V \ V .il c l , R v tUwk (Jh ,«j) l F A V 
521, It y RuR{ I860). 2 F A V 201 , // > Atnrfom (1861), V V A F 356, 
R y Ohamhnlatn (1M>7) 10 Dot, (’ l 486 Jt v »s /*/«*# ( ISoTj, 10 ( ox, 0 C 
525, R Y \nahes (1866 1, 1 F A F 920 (unui ot chemist in making up 
medicine) 

(w) felepht i, Digest of the Oimiuml Law, 6th ed , p 169, Bit 212, mm* also 
Stephen, (join lal View of ('urainul Lhw 2nd ed , p 70, It v ineyum*d (1828), 

I Lew C V 160, Bayi i y, J 

(o) Stephen, Digest of the Cnnun il Law, 6th ed , p 160 ut 2 >2 , It t 
Minium (1661), 4 F A F 156 3 >8 WilLM, J , It v \ ' * 11866 ) IF A F 
020, Ettli , C #1 Man\ views have been expressed, though moslL in < ml « 
as to whut constitutes “ gioss negligence " It has be* n p,ud to be the same thing 
as “negligence with tho addition of a utuporati veep 1 Hint \ If iho» v Ilr*t(( 

II M &W 113 lit), Rol IK, B ) In Canlnfl v If nyht (1856), 6 J! Alt 861,800, 
Erle, J , said that the legal meaning of gross negligence is gieubr mgligence 
than tho absence of the oixlinarv care which under the cue must mens a prudent 
man ought to have taken , such a degree of negligence as excludes tho lowmt 
degree of care, and which is said to amount 1" Mv* A high* r degree of negli- 
gence is required to convict a person of manslaughter than to establish civil 
liability against him (A v AW kw, m/pra It v Doh'rlt/ {1 887;, 10 Cox, t < 
306, 309, ST* THEY, J ) The mere fact that tho death was causal by a r *x il 
wrong committed by the accused is not sufficient to establish a caso of man- 

# slaughter (Af ▼ Jrauklin (188J) 15 Cox, C C 16i, d .compared v 

/ enton (1830), 1 Lew C 0 179) In R v (1M)7) 3C & P 6u, 

where a man midwife was indicted for manslaughter of a patient Lend 
EllekboROTJGH, 0 J, directed the jurv that to substantiate the charge the 
prisoner must h*\e boon guilty of criminal misconduct arming either U jjij the 
"Tossest ignorance or the most criminal inattention , see also R v fa**, ( 18 fl ) f 
40 & P 398,423, R y NkJigIU ^1873), 13 Cox, C C 75, Breti, J , R ▼. 
EUtoU (1889), lb Cox, C C 710 (Ir ), O’BareE, J ) 

(/>) Post. 264 , I? v Rujmaidon (1833), 1 Lew C C 180 

(?) R v FvcocK (18til), 17 Q B f4, where road trustee s liable to repair a road 
wore held by the Court of Queen’s Bench not chargeable with manslaughter, a 
person having been killed m consequence of their negleet to make a contract for 
the repair of it {R ▼. Ledger (186»), 2 F A F 857}. 
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there mnst have been personal misconduct or personal negligence 
on the pait of the accused (r) , he is not responsible criminally if 
the death was direi tlj caused m his absence by the negligence of 
his servants or othois(») 

It is no defence that the death was caused by the negligence 
of others as well as of the puboner , if death be occasioned by the 
act or default of seveial they are all guilty of manslaughter (a), but 
if tbo particular negligence imputed to the prisoner was not the 
proximate and efficient cause of the death, be cannot be convicted (b) 

1183 If the pnsonei ’s negligent act or omission was the proximate 
and efficient cause of death, the fact that the deceabed was lumBelf 
negligent and so contributed to the accident or other circumstances 
by which the death was occasioned does not afford a defence to an 
indictment for manslaughter (c) 

(m ) Justifiable Homutde 

1184 Homicide is justifiable (1) wheie the proper officer, in 
conformity with the sentence of the law, executes a person legally 
condemned to death (d) , (2) where an officer of justice or anyone 
acting in his aid, or a poison legally entitled to detain a person as 
a piifioiun, lawfully kills one who resists or is attempting to 
escape (c) f (8) wheie the homicide is committed in solf defence or 
m prevention of a forcible and atiocious cmne 

1186 Where a foicible and violent felony is attempted upon the 
person of another, the party assaulted, or his servant, or any other 
person present, is entitled to repel force by force, and, if necessaiy, 
to kill the aggressor (/) 

(?) ft v AUtu ^18 i5), 7 0 A P 1 .31, 1 j0, Aidlrson, 13 , and Parks, J , R 
v Gntn (IS i5), 7 0 &.V 158 

(a) 11 v Bennett (1858), Pell, 0 C 1, where the accused had unlawfully kept 
m his house a quantity of tirewoiks, which, through the negligence of his 
servants, were bet on fiio, and thus caused the death of the deceased, and it was 
held that the accused could not be convicted of manslaughter 

(a) R v Names (1847), 2 Oai & lur 368, Maule, J , 11 v Benge (1865), 4 
F A F 504 509, Pigott, B , B v Salmon (1680), l)QBU 79, 0 C B 

(b) R y ledt/tr (1862), 2 F & F 857, Erle, 0 J , R v Bennett , supra 

(<) R v Long bottom (1849), .»Oox C 0 459, Bolfe, B , It v Ha/for (1824), 1 
0 AP 320 Garrow, B (wheie deceased was intoxicated ), 11 v t swmdall (1846), 
2 Cor A Ku 230, Pollock, 0 B , Ji v Hutchinson (1864), 9 Cox, 0 C 555, 
«ifl7, B'VLts J , R v Jones (1870), 11 Cox, U 0 544 Lean, J R v Kew 
(1872) 12 Cox, C C 3 j5, Byuis J , compare R v Waters (1834), GC &P 
328 "he dictum of AVillfsj, J m li v Jhrthall (186b), 4 F & F 1087, that 
a man was not criminally responsible foi negligence for which he would not ba 
responsible in an notion, was expressly disappioved by Ltjrh, J , in R v Jon** 
supra, and has not been followed But inasmuch as both criminal and civil 
liability m cases of negligence arises from the fact that the person liable is under 
a duty to do or not to do a certain thing, it is true, if cases of contributory 
negligence are excepted, that where there is no cml liability, there can he no 
« nminal responsibility It does not, of course, follow that in every case where 
thore is a civil liability to pay damages the person so liable may also be con* 
noted of x&ansla ighter inasmuch as a higher degree of negligence is neoessary 
to constitute the crime than to fuc the negligent person with a civil liability 

(d) See p. 675, ante 

(«) Seep 576, ante 

Ofienoee agsmst the Person Act, 1861* (24 & 25 Viet c. 100), s. 7, 1 Hale, 
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There must be a reasonable necessity for the killing, or at 
least an honest belief based upon reasonable giounds that tlioie is 
such a necessity ( 7 ) The act causing death is onlj justifiable if it 
is done to protect the person doing it 01 some other peison from 
serious violence, or from a reasonable appiehenwon of it (/<). 

It is not lawful to take the life of a poison who is committing a 
laiceny or othei felony without violence or thioats (i), or a simple 
assault (A), 01 only a mwlcmcunoni without violent e (I ) 

A woman is justified in killing a man who it> attempting to 
lavish her(m) 

1186 The owner of a dwelling-house, or any of Ins servants or 
lodgers, or any other poison within the house, is justified m using 
force towards a person who is mauifesth attempting to hum it, 01 
to commit a buighuy there, or to invade and entei it by violent 0 , 
if the ownei etc 111 tho use of such foice kills Biich peison ho does 
not commit any cniiio ( 11 ) 

A person lawfully defending lunisdf or Ins habitation is not Indictment, 
bound to retreat or to give way to tho aggicssor befoul killing him, 
ho is even entitled to follow him and to ondeuvoui to 1 upturn him , 
but if the aggiessor is captuied 01 in letieatuig without offering 
resistance and is then killed, tho peison killing hnn is guilty of 
muider ( 0 ) 

(iv ) J'lrutuhle llomxmlt 

1187 Killing by misadventure or misfoitune without culpable 
negligence is excusable, and is subject to no punishment or 
forfeiture (;>) 

(v ) ItkIk iment for Minder or Manila uqhtrr 

1188 In an indictment for minder or manslaughter or for being Indictment, 
accessoiy theieto it is not necessary to Het foith tho manner in 

which 01 the means by which the death was caus'd, it is Miflicient 

T C 1 S 4 , Fo 6 t J74 , 1 Hawk 1' (.’ < 10 , a ill , Jt v /'«// j<i) U t’ At I* 22. 

Yaughaa J , R v Symondson (1696; 00 J P 045, Kl \\l hi , J 
(q) >ee R v R<>$r (1 884), 15 Cox, C 0 510, Con s, J 
(h) R v Smdh (1637), 8 C A P 100 R ^ UenUm (1870;, 11 Cox, C O ,116, 

351, Cockbfbn, C J , R v ffWA, (1677) 11 (’ox, C C 1 , Lisiitn.J , It v 
bymoudetm, eupia As to self def* uto, see It v Carihan Deaua 2 Cr App. 

Hep 75 

(t) h v Scully (1821), 1 C & P 319 Oauiow, 15 , 1 hint, P C 2 to 3 
(A) R v Bull ( 1839 ), 9 C P 22 , Vaughan, J , 1 Halo, P C 488 
(/) 1 Halo, P C 486 , 1 East, P C 272, seo !l v DmUun (1850), 2 Hen 35 
In defence of property against a poison who ib Becking to take it from him by a 
tiespass the owner is lustifapd m beating the trespass* r to mukohun dwjiwt, but 
if in beating him he ki)ls him, it is manslaughter (1 Ilale, P C 485, 480) 

(m) 1 Hale, P C 465 , Post 274 , 1 Hawk P O , c 10 , s 21 Iho same will 
apply to a forcible attempt to commit sodomr (1 JIawk P C , c 10, r 21, n.) 

(n) 1 Hale, P C 487, Font 273, 1 Ha*l P (\ c 28, s 21 , It y McxjuI* 

(1823). 1 Lew 0 C 184, Holiioyd, J . 

(o) Or perhaps of manslaughter, if tho blood be still hot (Foot 2i3 , l 1 wt, 

P 6 293), see, bowe\er, as to the necessity of retreating before gmng a 
fatal blow, R ▼ 5/iut5(16J7), 8 C & P 1 60, 1G2, Bosanquet, J , andp 00*0 

(») Offences against the Person Act 1661 (24 & 25 Viet c 100), * 7 , 1 Hale, 

P 0 492 , Fost 264, 282 As to killing by correction, see p <>,i, ante, in 
games and sports, p 682, ante , by the use of dangerous weapon", p 682, 
note (/), ante, in ruling and driving, p 582, note (i), aide, m tho conniusmon 
of a crime, p 679 , ante 

HL —IX. * 
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Sect 1 

Acts 

Involving 

bodily 

Injury 


Name of 
deceased 


Evidence 
cor put delicti 


Circnm- 

HtantiHl 

QTidencf 


Malice 


Similar 

murders. 


in an indictment foi murder to charge that the accused did 
feloniously, wilfully, and of his malice afoiethought kill and murder 
the deceased, and m an indictment for manslaughter to charge 
that he did feloniously kill and slay the deceased ( q ) 

The name of the deceased must, if it is known or can be ascer- 
tained with reasonable diligence, be stated m the indictment , if it 
cannot be so ascertained the deceased must be described as "a 
person to the juiois afoiesaid unknown ” (/) 

Neither muidor nor manslaughter can bo tnod at quaitei 
sossions (m) 

(V. •) Evuh we 

1189 Wliete no body oi paifc of a body has been found which is 
proved to be that of the person alleged to have been killed, an accused 
person should not be convicted ot eitliei inmdui oi manslaughter 
unless theie is evidence either of the killing oi of the death of the 
person alleged to be killed In the absence of such e\idence theie 
ih no onus upon the pusonei to account foi the disappearance 
or non-pioduciion of the poison alleged to bo dead (/) 

1190 In murdo, as in othei cinmnal cases, a juiy may convict 
on purely eucmnstantial owdeiuc, but to do this they nni^t be 
satisfied not only that the cncunisUnces weie consistent with the 
pusonei Inning committed the ad, but also that the fa' ts weie such 
as to be inconsistent with any othei rational conclusion than that 
he was the guilty poison (a) 

1191 On an indictment foi muidei oudence of the existence of a 
bad fueling between the parties, oi of foi met threats of \iolence by 
the ph Honor against the deceased, or of other attempts made by him 
on tho life of tho deceased is admissible to piove malice (b) 

Evidence showing the commission by the accused of other similar 
murders oithoi bofoie or after the death which is the subject of the 
indictment, although inadmissible for the purpose of showing that 
the accusod was a poison likely fiom his cinmnal conduct or 
chaiacter to be guilty of the oflence for which he is being tried, may 

(9) Offences against the Person Act, 1S(>1 (24 & 27 Viet c 100), s 6 These 
provisions also upply to a coroner’s inquisition (/? v Ingham (18bl), 5 B A S 
2o7) 

(r) R v Claik (1818) Rns*i & Itv 3)8, R v fttmpbrll (1843), 1 Car & Kir 
82, It v Ihcki (1840), 2 Mood A It 102 A bastard child cinnot be described 
by the name oi its mother, until it has obtained it by reputation ( 11 v Clark, 
supra , eee also It v bnnlh (183 3), b C A P 151 R v Hogg (1841), 2 Mood 
&JEt 380, It v IIi//*j(1S45) 1 Den 80) Such a child, if unnamed, should 
be described as 4 thou latel\ before bom of the body oi A B ” (R v Hogg, 
supra), or * a certain infant female child bom of the body of A 13 and of 
tender age, to wit of the age of two duj s and not named ” (A v II aters (1848), 
1 Den 35b) And seo p 335, ante 

(«) Quai ter Sessions Act, 12342 (5 & 6 Viet c 3s), s 1 

(f) 2 Hale P O 290, R v Hindmarnh (1702), 2 Leach, 569 R v Hopkins 

e , 8 O A P 591 T ord Abivgeii, C 13 f R y ChtxeHon (1862), 2 F A F 833, 

, O. J. J and see p 378, ante 

(a) R v. Bodge (183S), 2 lie w.C C 227, Alderson, B , and see R v Gardner 
(1859), 1 F & F b69 

(6) R V Clowes (1830) 4 0 & P 221 , R v Hagan (1873), 12 Cox, C C 357, 
An chibau>, J > R v Baton (1879), 14 Cox, 0 0 346, 350, Cockburn, C J 
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nevertheless be admissible to show that the act charged m the 8 «rr l 
indictment was designed and not accidental, or to lebufe a defence Aots 
which would otherwise be open to the prisoner (r) involving 

1192 Upon the trial of an indictment for murder or man- y jj ? 

slaughter (d) a verbal or written statement made by the deceased 
person whose death is the subject of the charge (e\ although such D 7 lI| R 
statement was not upon oath and \*as not made in the presence of 
the accused, is admissible in evidence either againRt 01 for(/) the 
accused, provided that at the time when such statement was made 
the person making it had an unqualified bolief, without hope, that 
he was about to die almost immediately ( 7 ) 

The question whether the deceased had such a bolief in impending 


(c) R v Gcertnq (1849V 18 L J (M 0 ) 21.1, PoriorK, CB , R y Garner 
(1864), 4 F & F *46, Win J , R v Cotton (187 J), 12 Cox, C V 400, 
Archibald, J , R \ Roden (1874), 12 Cox, 0 0 030, Lrsii, J , R v Humm 
(1878), 14 Cox, C C 40, Lrsu, J (whore tho death pro\od was subsequent to 
the murder alleged m the mdit tment) , Muhin v A G far Vein *S t iuM II n/ei, 
ri894] A C 57, 6o, V i' The ruling of Marhn, It and WllDl , H , m R v 
Wtnalow (1860), 8 Cox C C 397, to tho lonliuiy effed, is inconsistent with 
R y G erring bupia R v Flanmtqun (1881), 15 Cox, 0 C 40 J Butt, J, 
Makm v A -G of A \w South Hu/m, supra, and I{ v Rand t [1906] 2KB 389, 
402, and cannot ho healed as law In a case of manslaughter from negligence 
Maule, J , ruh d tli it < videnc e of othi r instances of either tho prisoner's 
negligenco or of his carefulness, under other similar circumstances was 
inadmissible (R v Whitehead (1818) 3 Car A Kir 202, boo, howovor, R v 
Wtlliamum (1807), J C A P 615, where Lord ]$i l kmiokoucjII, 0 J , appears to 
have admitted cudenro on behalf of a mm midwife of his skill and uttentum 


on other occasions) It is submitted tint in rases of man slaughter evidence of 
this kind should be confined to tho prisoner's genoral charm tor for skill and 
diligence, though such ewdeino ma\ bo gi\cn Ia persons whom ho may have 
attended (see R \ l onq (1830) 4 C A P J9S 401, where twenty-nine 
witnesses wero allow fd bv Park, J , to give evnbnco that they hod boon 
patients of tho prisoner and were sutmhod with his skill and diligence) See 
also p 380, ante 

(d) And onh m sm h cases ( R v Mead (1S24), 2 A 0 60*>, R v 
Hvtthiuson (1822V ibid 60S, n , R v / fm/el (1 8 10), 4 V A » 2d R V Newton 
(1839), 1 F A F 641 , R v Jhnd (I860), 8 Cox, (’ C JfMl.d C It) Am to tho 
circumstam cs under which tho evidence of a witness who is duignrously ill 
may be tiken be loro a inigistrato and m the piennnco of tlio accused under 
the Criminal Law Amendment A* t, 1867 (30 A 11 Viet c J7), s 6 see pp 127, 
166 ante V d< pu-ufion irregularly taken, and therefore inadmissible uiiurr that 
section, may neveith'dess be admissible os a dying dwtaratjuri ( It v Clarke 
(1859), 2 F &F 2) 

( f ) ^oe R v Mind and the other rases cited in the last note An exception 
was, howevr, made m R v Raker (1817), 2 Mo<*d and Jt 63, where, two 
persons haung b<* n poisoned b} poison administered on one occasion, upon the 
trial of the prisoner for thp murder of one of them, Con man, J , admitted a 

.dying declantion made by the other 

(/) R v Siaife (1816), l Mood & R 651, ( OLiKilx*, J 

(g) R v Jenkins (1869), L It 1 C C 1 It 187, 192, 193 In this case 
Kelly, CB , cited and adopted obsrn itum* made bv judges m tho thno 
following cases - R v Woodrorh (1789) 1 Lou h, 509, Lv kk, 0 B , “ even hopes 
of this world gone "Jt Peel (I860), 2 F & F 21 , Wil as, J , “ settled hope 
less expectation of df ath * , R v Hnyv ard (1831), 6 C A P 10 < , Tini>ai , 0 J , 
44 any hope of recovery, however slight, Tenders the evidence of such <h < I nation 
inadmissible ” The following are authorities pnor to R v Jenhns, supra 

R y Welbourn (1792), 1 Leach, 50,}, n , R v Ihrujler (17911, 2 l< uh, 001 , R 
•» Ttnckltr (1781), 1 lW, P C 354 , R y Qualter (1854), 6 Cox, < <’ Iji, R y 
Fagmt (1836), 7 C & P 238 •where tho declaration wan held to lw inadmuwtblo, 
because at a’ later period the dee«ai>ed shoved •ouif' hope of rt< overy Be. 
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Smt l death as to make a declaration admissible as a dying declaration is 
Acts for the judge, and not for the jury (h) 

Involving A statement made in the first instance under such circumstances 
bodily as to lender it inadmissible as a dying declaration may he admitted 
^ qry " as evidence, if it is afterwards repeated by the deceased or by 
some other person at his request and assented to by him under 
circumstances which would havo lendeied it admissible, if it had 
been then made for the first time ( i ) 

It is no objection to the admissibility of a dying declaration that 
it is made m answer to leading questions, though that fact may 
affect its weight as evidence (h) 

ala olt v Taylo) (lS48) f 3Cox f C 0 84, and Jt v Hubbard (1881), 14 Cox, 
C 0 565 in wln< h last c iso Hawkins, J , declined to oxpludo the declaration, 
because tho d< cpuhkI altei waids thought she would ieco\er, It v Arrington 
(18 IS) 2 Low, C C 118, Jt v Mtqvm (1840), 9 0 & P 41b , 11 v Thomas 

(184 j), 1 Cox, U G 52 , It v />W*(lbl3), 1 Cox, 0 C 6 It v Christie (1821), 

(’uimigton, Ciimmal Liw 212 K v Cro<kett{18 >1), 4 I 1 <V:P 544, It \ Ashton 
(1857), 2 Low C C 147 It v Spthbui y (1855), 7 0 i, P lb7 Jt v Rraney Obo7), 

7 Cox, C C 2U9, C 0 It , R v Whitworth (18 >8), 1 P &V IS2,R v Mat hay 

(1868), 11 Cox, C C 14S, R v Forester (lbflfi), 4 ¥ A, F Sa7 The following 
are later c uses than It v J*n1uns supra ~R v Chinan (lbSl), 15 Cox, C C 1, 
Lush, L J (whore the statement of the doceas^d that she was suie she was 
going to dio was hold lnsuihcicnt to render the declaration admissible; , compare 
Jt v Goddard (1882), 15 Cox, 0 C 7 (whcie the deceisod «*aid “I am djing, 
look to my childien,” and her declaration was admitted by IIawkins, J ) , R v 
Court? (1907), 71 J r 152 (where the deceased said “Pin dvin^” and the 
drwlaiation was admitted by GkaMDAM, J ) , and It v tbbott (1901), 67 J P 
151 (whore the deceased when in gicafc pun said hoviral tnnoa, 1 am dung ’* 
hut Xi NM I>Y, J lofuscd to admit tho dec 1 intion) , see also R v Smith (1887), 
16 Cox, (' V 170, It v Mitchell (1802), 17 Cox, U C o03, It v L/osf<r (1888), 16 
Cox 0 C 471, approved in It v Ferry (1909), 2 > T L K 676 Inf? v Edmunds 
(1909), 25 T L It boH, C C A , it was held that tho deposition of a woman 
taken when she w r ns expected to iccovei, and on a chirge of mmslaughter, was 
piopeily admitted at tho tnal of tho prisoner for the muidei of the woman 
With ligud to tlu dying dului ition of a child in It v Pilu (1S29), 3 C & P 
598, Pakk, J , leiuscd to admit that of a child of four yeaie ot age upon the 
giouml ihat it was impossible that it could haYO had that idea of a iutuie stite 
winch is necessary to make ^uch a dulamtiou admissible But a dying doclaia- 
tiou of a child of ten veais of was held to huve boen rightly admitted m 
R v Ferkun (1840), 2 Mood C O 135 

Tho fact that the deemsod holiovod that his death was impending maybe 
shown by st itements made by hun at the time, or bv evidence that his physical 
condition or tho nature of the wounds inilic ted upon him was such that ho 
muht have so believed (Jt v Wooihot K (1789), 1 Leach, 700, R v Johns (1790), 

1 Leach, 504, n , R v Bonner (1834), 6 V A P *86, R v Chary (1862), 

2 V & V 850 , It v Morgan (1877), 1 1 Cox, C C 337) In the last-mentioned 
coso, however, Hlnman, J , appears to have been not without doubt as to the 
admissibility of a declaration which depended only upon evidence of the latter 
cliss See also R v Redmyfield (1879), 14 Cox, C C 341, 313, 344, where 
Cockhukn, C J , declined to presume ft woman’s knowledge of impending 
death, although hei throat was cut and she died m a few minutes after making 
the declaration , and see A v Curtis (1905), 21 T L Ik 87 

(A) R v I/uchs (1816), 1 Stark 521, 523, R v Goddard (1882), 15 Cox, 
C 0 7 Hawkins, J , R v Whttmarsh (1898), 62 J P 711, Bioham, J 

(*) M ? SMf (1872), 12 Cox, C C 16S, Lush, J 

(l) A v I agent (1835), 7 0 & P 238, R v Smith (1865), Le A Ca 607, 
612, 0 a TL But in R y Mttchdl (1892), 17 Cox, O C 503, Cave, J f 
refused to admit a written declaration in narrative form, signed by the deceased 
and taken down at the time from her answers to questions, on the ground that 
both questions and a u^wars ought to have been written down verbatim, and this 
ruling was followed by Bruce, J, in A v Smith (1901), 65 J P 426 The 
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The lapse of a considerable mteival between the making of the Biot i 
declaration and the death of the deceased docs not rendei it Acts 
inadmissible, if at the time when it was made he had the conviction Involving 
of immediately impending death (Z) bodily 

A dying declaration by a peison who is by law incompetent as a Imory. 
witness is inadmissible (m) 

Nothing is evidence m a dying declaiation winch would not be 
evidence if the paity were a witness, what the doclaianfc says 
as to facts is receivable, but not wliat he says as to matteis of 
opinion (n) 

1193 Statements by the deceased made immediately upon the statement 
occurrence which caused the death, but not undoi such circumstances deceased 
as would render them admissible as dung declarations, mav bo 
admitted in evidence as pait of the ics gebtte, but the extent to which 
they aie so admissible is doubtful (n) 

j tilings of Oavf, J , and Hkihf, J in tlio two lust -mon tinned uihch uppuu to 
conflict with H \ bmith t topia, an tlio doclaiutmn m Unit uiho was obtained b> 
questions but w is iodm ed into wilting ui mrrativo foim (sec j»j» 612 Ola <>t 
the report) In// \ ButtomU y (1003), 1 15 L T Jo 8N, Law u a Net J , dissentod 
from7f y Mitdull (1892) 17 Cox, C C 50J It is submitted thut wheio a written 
declaiation is for any rniscn of this kind inadmissible, tbo wntm of it, in giving 
evidence, miy use it to refit sii his own ret ollei 1 ion of tlio questions which uero 
asked and ot the answeis given by tlio docouscd, although, if the doc limit ion 
itself would be evidence it must bo put m and secondary evidence of its <«»n- 
tonts cannot be giv t n (7? v 'Iron ter [\122\ 12 Vin Ab- 119, It v Gay[ lhu), 

7 C & P 2 JO, ( orLKinor, J) The fad tint th« dcomid know ol the mar 
approach of death need not appear from tho written dedu ifion hut may ho 
proved aliunde (7? v Hunt (1 Si 7) 2 f’ox, C C 2 >9, Pol rock, ( P» ) 

(/) 11 v Jhrnadot i (l%9), 11 Cnx, C C Jib IJiu ll, J (whom them wiih an 
interval of threo weeks) , and soe 11 v Modi y (1S21) 1 Lew C (J 79 

(w) ll v Dnimrmtrid (178*1), 1 Leach, JJ7 Ah to whit witnesses aio 
incompetent, B( o p 400 ante 

(n) R v belhra (17%\ Cainngton, Criminal I aw, 23 > 

(o) In It v Foster (18J4), 0 CAP J25 upon mi mdidu t for manslaughter 
by furious driving, Gurney, 1J , and Pare* J , admitted « vidorne a Ht/ifo- 
ment made by the do« cosod m the absent o of the ]iij*-u)<r to a j»inon 
immediately aftei tho at c ident upon the autlsmt) of Auhou \ Ai nnmui {/ ord) 

(1805), 6 East, INS, 19 J ^eo also / hoinjmou v Ttewnum (109 J) Skin 407 In 
R . v Lunny (1874), 0 Cox, O C 477 (lr ) i«i iase ol inuidci), Monahan, O.l , 
admitted evidence of a statement made by the d<*< < u*i d 1o the hint poison who 
saw lnm after, though ttppuentJy not immediately nftoi tho blows which 
caused leath. In ll v llultny field 1 1879), l 1 Cok, 0 C Ul [tnuuh i j t it was 
sought to put m ev idence i state inent made bv tho dec * as< d win; c nne suddenly 
into a room with her thinat cut from a room in whidi sh*> bad just left tlio 
prisoner, who also had his throat cut, Comchurn, (‘ J refused to admit the 
statement as it was not pait of anything done, oi anything said while some- 
thing was being done, but sdbietbing said aftc i the at t w is done , but as to this 
decision see 1 Taylor on Evidence, 10th od , 412, n In It v Goddard (1882), l«i 
Cox, C C 7 (murder), Hawkins, J , refused to admit ur pait of the res getter a 
statement of the deceased os to who inflict* 1 tho mortal injuries upon her, 
although made ten minutes after they were inflicted, but he afterwards 
admitted the statement as a dying declaration, as the deceased had also at tho 
same time said she was dying 

A statement made by tho deceased before the injury causing the death may 
be admitted to prove his condition of health at the time of the statenu nt (R v. 

Johnson (1847), ALDEI'SOX, B , R v GlosUr (1888), 16 Cox, 0 <’ 47 J, 473, 

CiUJLLEs, J ), or where it is made in the course of the office or business of the 
deceased [ll v Buckley (1873), 13 Cox, C C 293, Lusn, J , in which case the 
deceased was a police officer, and the statement admitted was a verbal report to 
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Acts 
Involving 
bodily 
Injury. 

Verdict. 


Punishment 


Woman 

pleading 

pregnancy 


Suicide. 


(til) Verdict and Punishment 

1194 Upon an indictment for murder the jury may convict of 
manslaughter (p), if there is anything in the evidence to rebut the 
p?imd facie presumption of murdei ( q ) 

A person tried for the murder of any child may, if acquitted of 
that offence, and if the facts so wan ant, be convicted by the same 
jury of concealment of the birth of the child (7) 

If two or more poisons are jointly indicted for murder, the court 
may order separate trials, if the justice of the case so requires (s) 

1195 The punishment for muider is death, and the offender 
must be executed and buried within the walls of the prison where 
he is confined at the time of execution ( t ) 

1196 The punishment for manslaughter is penal servitude for 
life or for not loss than three years, 01 imprisonment with or with- 
out haid labour for not more than two yearB or a fine with or 
without such penal servitude or imprisonment , the offender may 
be icquiied to find sureties for good behaviour (a) 

1197 If a woman is convicted of murder, she ma\, when called 
upon after judgment to say whv execution should not follow on the 
judgment, plead that sho is quick with child ( h ) 

SuB-SEri 2 —huuide 

1198 Suicide is self nnndei by a person of sound understanding 
and of an ago suflu lent to bo com icted of murder It is a felony at 
common law If a coionei’fl jmy finds a veulict of suicide in 
respect of any peison, the coioiiei is to give directions for the 


lim supnuor us to whoio ho was about to go) , but not whcio it is a Btiteincut 
of intention, not inudo by the deceased m the lourse of duty (/■ \ Uatnunqht 
(1875), l*i Vox, V 0 171, CockiujHV, C J , and bee It \ /W„ (1871), tbid 
172 11 , Bovin T J ) not where it h <1 r! it* nn nt is to the peiaon by whom, 
or the man net in which, coitum symptoms were caused (A* \ (>loster, supra) 
8^0 a I H v Nu hotas (lMO;, 2 Oar A Kir 216, 2 IS, and It v I/orsJord , 
mention'd by Hawkins, J 111 R v Rouland ^1898), 62 J P 459 In R v 
hduaids (1872), 12 t ox, 0 (J 2 30 (murder), Qi ux, J , admitted evidence of a 
statement made by the docou^ed <*i?ht this befoio the murder os to threatb 
which Bhe said the ptisoner had used towards hoi — mi qu ore 
(p) R v Matkallty (1012), 9 Co Rep 01 b, 07 b H v (hetnuood (1857), 7 
Cox 0 C 404, and of tho common 1 iw miMlmii* urnur of on attempt to commit 
iiiurdoi (Ciumnul Procedure Act, 1851 (14 & l.i^ut c 100), s 9, and see 
p d c M, post) 

(7) R v Maloney (1861), 9 Cox, C V b, J , R y Ftemh (1879), 14 

Cox, V O 32s 

(tl Oftom i s against tho Ita son Vet, 1 SOI (24 & 25 Viet c 100), s 60, see 
p 598, po»f 

(a) R v Jaih'on (18>7) 7 Pox C 0 357, Bra m wet i, B , where the prisoneA 
had mado statements implicating each othoi 

(0 Offences against the Peiaon A(t, 1801 (24 & 25Vict c 100), as 1,3, 
Capitol Punishment Amendment Act, 1808 (.31 A 52 Viet c 24) m *2, 6, and 
see s 6 as to the holding of an inquest upon the body As to punishment of 
persons under sixteen, see Children Act, 1908 (b Edw 7, c 67), s 103 , and 
p 420, ant* 

(«) Offences against the Person Act, 1861 (24 & 25 Viet o. 100), s 5 , Penal 
Bemtudo Act, 1891 (u4 A 55 Viet c 69), s 1 

(5) This mu*d appin ntlv be alleged by her, and not by her counsel ( R v 
Hunt (1847), 2 C\>\ (J l 1 201 Kri E, J ) As to “ quick with child/* see Taylor, 
Medical Jurisprudence, oth ed , IL, 39, and as to the pLa, see p 375, ante. 
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interment of such peison in a churchyard or other burial ground (r), Bmt i 
The rites of Christian burial are not authorised to be pei formed on Aoti 
the interment of the remains of a peison who has committed suiculo, Involving 
unless the deceased is shown to have been non umpos mentu at bodUy 
the time Injury* 

An attempt to commit suicide is a common law misde- 


meanour ( d ), punishable by line or imprisonment without hard 
labour 

SuB-Srcr 3 — Attempts to Murder 

1199 It is by statute (r) a felony to administer or causo to bo Administer 
administered to or to bo taken by any peison any poison oi otliei lu K P 0 **® 
destructive thing (f), oi by any means whatsoever to wound oi to 
cause gnevous bodily liana to any person (q), with intent m any of 
such cases to commit miudei The indictment must allege what 
substance was administered and that it was a poison oi adeHtuictivo 
thing ( h ) 

The punishment foi this offence is penal soivitude for life or for 

(c) Interments (folo do bo) A<t, ls8 4 2 (*1) A 40 \ ic t i 10) h 4 S»e 
titles Couonfks Vol Mil p 27 J, Bum vl ami Ciu viaiion, Vol 111, 

P 561 

(d) if v Doody (18,>4) 0 Cox, C C 46 J If tho tic h nd mt was di unk ut the (lino, 
his drunkenness, though no oxcu*o in itself, is n in itmial iuot to l»o ionsidorod 
by thejuiy m deciding w bother ho really intend'd t » d<stioy hmiNolf (i ltd) 
buicido is not inurdoi within the inraning of tho OITiikih ugunst tho Poison 
Act, 1861 (2 It A 2o Viet c 100; and tho uttonipt to Loininil it is tin roforo tnable 
at quarter hfsnioiis (A* \ JJurytss (1H >21 i2 L J (\f ( ) 3 >, (' C R) An to an 
agrotment or in< lh inent to commit suicide, see p 67 l, ante 

(c) Offonces against tho Person Act, 1 SOI (21 A 26 ic I c 100), h 11, an! 
see p 610, note (o), pouf 

(J) To constitute the admimsUriug tluio uml not he a manual di livery to 
the person lutondf d to ho poisoned , it is sulfa unit that » oil is pi opined and 
inteutioiialh left in a place wlif re ho would ho hk< I) t«» iko it (// v Jlailry 
(lb iO), 4 0 A P i60 Park, J , // \ J)tilr{\H>2) 6 Cox ( ( II, \V hjhjjian, J ) 

If the poison tikrn hv homo puson for whom it was not intended, this 
is an adiniuistritinn to the poison who his actually taken it (It v / ev ia (is 11), 

6 C AP 161, (itlVM, B , R v VicW(1810\ ( !<! A P WO, Ai di mo\, B ) , 
see, howe>or, Ji v Ryan (18 W), 2 Mood & U 21 l, ui which Paiikk, II , duubtod 
tho conectness of tho ruling m Ji v I iwia, supra 

(g) As to wounding, see p 600 post, u-t grit vuus bodily harm, p 001, 
post it is not necessary that the wound shmld l>o near a vital part or of a 
dangoious naturo likely to causo doath (A v Griffith (1824), 1 0 A P *208, 

Park, J ) But there must bo a positive intention to inuidor, and it is not 
sufficient that if death had losulted, tho prisoner would have boon guilt) of 
murder, unless ho actually intended to commit that < rime (R v ('ruse (18 lb), 

^ O A P 541, PATTKSOV, J , Ji \ Jones (1S40), 0 C A P 238) 

(Ji) R v Ponies (1S31) 4 O A I* o71 If a substance poisonous in itself is 
admimstoied with intent to murdor, tho offence is committed, although owing 
to a mistake of the prisoner the quantity administered, or the form m which it 
ia adminis tered, is such as to render the substance innocuous (A v find* ray 
(1850)4 Cox, C 0 84, C C R1 In It v Gadman (1825), 1 Mood ( C 
114, it appears to have been held by tho judges that there was no adminis- 
tration, unless some of the poison was swallow od, and that taking it into th# 
mouth only is not enough to constitute an administration , but the reports of 
this case and the statement of Park, J , in R v Harley, supra , as to his recol- 
lection of it do not altogether agree, and m R v Wolford (18 f #S), 14 L J 116, 

Wills, J , declined to follow it In any such case also the prisoner could now 
be convicted of attempting to administer under a. 14, see p 6JJ4, 
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Criminal Law and Procedure 


Sect 1 
Acts 

involving 

bodily 

Injury. 


Infliction of 
injury with 
intent to 
murder 


not loss than three years, or imprisonment with or without hard 
labour for not more than ten years (i) 

1200 Anyone is h\ statute (k) guilty of a felony — 

(1) Who by the e\ plosion of gunpowder or other explosive sub- 
stance destroys or damages any building with intent to commit 
murder (l ) , 

(2) Who sets fire to any ship 01 vessel, or any part thereof or any 
part of the tackle, app.u el, or furniture thereof, or any goods thei era, 
or casts away or riesfcrojs any ship or vessel, with intent in any 
such case to commit murder (m) , 

(8) Who attempts to administer to or attempts to cause to be 
administered to 01 to be taken by any person anv poison or other 
destructive thing, or to shoot at any person, orb} drawing a trigger 
or in any other manner to attempt to discharge any kind of loaded 
arras fa) at any person (o) 9 or to attempt to drown, suffocate, or 
strangle any poison, with intent in any of such cases to commit 
murder, whother any bodily injury he inflicted or not(p), 

(4) Who by any means othoi than those specified above attempts 
to commit march i fry) 


(i) OITothos against the I\ rson Act, 1801 (24 & 2 j Vut c 100', s 11 (see 
also am to attempting to administer poison, b 14), Ponil bcivitnde A<t, 1691 

i 61 A 54 Vnt l 69), b 1 These offences are not tnahle at quaitci sessions 
Quarter Sessions Ait, 1842 (5 ft 6 Viet c 3S), s 1) As to other attempts 
see infra 

(Jfe) Ibid , sa 12 — 13 
(l) lfod % s 12 
?7«) Ibid , s 1 5 

(«) (i ut\h, pistol** oi other arms loath d in the burel with gunpowder or any 
othen ox pi os l vo substance, and ball, shot slug, or other destructive material, aie 
(homed to he loaded aims within the meaning of the Act, although tho 
attempt to dischaige tho Paine innv fail from want of proper pinning or horn 
any other cause (ibid , a 19) A revolver loided in some of its chambers is 
a loaded aim within the meaning of e 14, ilthough when tho prisoner pulled 
tho tugger the hammer foil on an uuloudod chamber (It v Jadion (1890), 
17 Cox, C 0 104, Ciiaklep, J ) A box oi cm cont lining explosives and 
detonators is not a “ loaded arm " within the meaning of the sution (7? v 
Mountford (1835), 7 C A P 212, WlLirvMs, J ), but the offender will be 
punishable upon an indictment undoi r lo (soe vtjra) , see as to explosions caused 
Biiih means, p 603, \mt 

! o) As to attempts to Bhoot soep 600, post 
p ) Offends against the Person Act 1801 (24 ft 25 Yict c 100), s 14 Wlieio 
the prisoner shot at a person mistaking lu in for another whom he intended to 
kill the indictment alleging the mtont to be to murder the former, and the 
jmj found that the prisoner hid no intention to murder the person killed, a 
verdict of acquittal was entered (7? v Holt (1836), 7 C ft P 518) , Bee also 
72 v /«nu (1837b 2 Mood All 40 , 72 v Smith (1856), 7 Cox,0 C 51,0 C R) 
The indictment may, theiefore, allege only a general intent to murder 
(9) Offences against the Person Act, 1861 (24 A 25 Yict c 100), s 15 The 
other means specified in this section only include methods of attempting to 
commit muider which aie ndt ejusdrm yeneru with the means mentioned in 
ss 11, 12, 13 and 14 (72 v flrotim (18S3), 10 Q B D 381, 384 O 0 R) An 
attempt to eommit suicide is not an attempt to commit murder under Qua 
section, audit romains a common law misdemeanour (72 v Burges* (1862), Leu ft 
Ca 258, 0 C.E) In 72 v Donovan (1850), 4 Cox, C C 399, where a woman 
had been injured by jumping from a window to avoid the prisoner’s violence, 
Aldkrsoh, B , hell that the prisoner could 'not be convicted of attempting to 
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The punishment lor any such offence is penal servitude (or 
life or for not less than three jears, or imprisonment with or with* 
out hard labour for not more than two 3 ears («) 


Slb-Sect 4 — ( onsptiaaj to Murder 

1201 Anyone is by statute (t) guilty of a misdemeanour (1) who 
conspires to murder any person, whether a Bntisli subject or not, 
and whether within the King’s dominions or not , 01 (*2> w bo solicits, 
encourages, persuades or endeavouis to persuade, or pioposos to 
anyperson to murder any othei poison, whetlioi a But mb subject 
or not, and whether within the King's dominions or not 

The punishment is penal soivitinlo for ten veais 01 for not less 
than three years, or imprisonment with or without hard labour for 
not mote than two .years (< ) 

Whole an ngieement to muidet is piovod, it is not noeessaiv to 
show that the conspuatois wen? agiced us to the exact means of 
accomplishing thou end (<l) 

Persons jointly indicted for tlusofTenio miy lie tuod sepai ntely, if 
the couit so duects, and if in such a case one is comuted the fact 
that the others ha\e not )ot been tiled is no ground foi postponing 
judgment upon tlic one convicted (.) 

1202 An in tide oi Jotter m a novsRpapei may be an incitement to 
muider within the meaning of the ORciuo's agimst llio Person Act, 
1861 ( /), though no paituulai pcibon bo named, if the mciLationu 
directed against tbo members of a paiticnlai Hash (7) 

The communication containing llm incitement or endeavour to 
peisuade must bu pro\ed to have rent hod the poison intruded to be 
incited, but it is 110c necoswuy to show that Inn mind iwis affect wl 
by it(//) If the communication cannot be pioiod to have reached 
lnm, the accused may he convicted of the common law misdemeanour 
of an attempt to commit the dime (1) 


muider her, unices Iho jun weio sitisli'd that ho in'indid if the f line In in iko 
her jump out, s^o as to such cassis p o7J f untt , and tho authonlu s time 
cited . 

(a) Offences against the Person A<t, 1801 (21 A. !io \ nt < 100; «« 12 — 15, 
Penal Servitude Act, 1891 (54 & 55 Vut c 69; r 1 This diene 0 is not tnable 

at quarter sessions (Quarter Scsnion 4 - Act, 1N42 f ) A 0 ^ ut c jH), h 1) 

(5) Offences against the Pen-on A(t, 1861 (21 A 2> Viet c 100), s 4 

(c) Ibid , Penal Servitude Act, 1891 (51 A Vut c 69), s 1 This off* i« ( e 

is not tnable at quartei sessions (Quarter St ^i»m Aft, 1842 (SAC V)ct c 

* d) R v Banks (1873), 12 Co*, C C 391, m, QtAiy, J 

e) R y Ahearne (18 >2), fc Cox, C C 6 C C Ji (li ), and oco pp 2>A, ,/J2, urite 
'/) 24 A 20 Viet ( 100, s 4 

•g) B v Most (1881), 7 Q B D 244, C C B , R v AntondU (190.), 70 
_ P 4,PHUXIMORE, J 

(h) R y Fox (1870), 19 W B 109, C C B (Ir), R y Krause (1902), 06 
J P 121, Lord Alveestonb, C J 

(*) R y Krause, supra, and see It v Raneford (1874), 13 Cox, C 0 9, 
C C B. In the case of a newspaper Ine production of a copy published by the 
accused and purchased from turn or hi* agents is some evid< <e that the 
incitement reached persons intended to be incited (R y M * Carthy, (1 uOJj 2 L B» 
»«)• 


Bsot. 1. 
Acte 

involving 

bodily 

Injur* 

Cons[nracy 
to muider. 


Incitement 
to murder 
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Criminal Law and Procedure. 


Sect. 1. 

Acts 

Involving 

bodily 

Izyory. 

Threatening 
to murder. 


Procuring 

abortion 


Taking 
drugs etc 


Sub-Reot 5 — Threatening to Murder 

1203 Everyone is by statute (k) guilty of a felony who maliciously 
sends, delivers, or utters, or directly or indirectly causes to m 
received knowing the contents theieof, any letter or writing 
threatening to kill or murder any person 

The punishment for this offence is penal servitude for ten years 
or for not less than three years, or imprisonment with or without 
hard labour for not less than two years (l) 

SuB-Srcr 6. — l‘i ocunnq Alortum 

1204 It is a felony by statute (m) (1) for any woman with child 
unlawfully to administer to herself any poison or other noxious 
thing or to use any instrument or other means whatsoever with 
intent to procure her own miscaniage, or (2) for any person to 
administer to or cause to be taken by any woman, whether she be 
with child or not, any poison or noxious thing with intent to 
procure her miscainage, or to use any instiument oi other meanB 
with that intent 

1205 If a woman takes a substance which is in fact harmless, 
believing it to bo a noxious thing and with intent to pi ocure her 
miBcamage, she is guilty of the common law misdemeanour of an 
attempt to pi ocure aboition (it) In order to constitute the statutory 
offence the thing supplied or administered must be proved to be 
noxious (o) 

The quantity of an otherwise noxious drug may be so small as to 
tako the case out of the statute (]>) , and a large dose of a drug which 
is haimless when taken in small quantities may be a noxious thing 
within the meaning of the statute (q) 

If a poison piocures poison for a woman with intent to piocute 
her miscainage, to which intent she is a paity, and she does in fact 
tako ’t, though in his absence, he may be convicted of the felony of 
causing it to be taken by the woman, and not merely of the 
misdemeanour of procuring it with that intent (a) 

A woman cannot be convicted of admmisteimg poison to herself 
with intent to procure her own miscarriage, or of procuring poison 

(&) Offences against tbe Person Act, 1861 (24 ft 25 Tict c 100), s 16 To 
pat a letter containing threats to murder m a place where it is likely to he seen 
and read by tbe porson to whom it is dnected is a sending or uttering of the 
lettei within the statute (R v Jones (1851), 5 Oox, 0 C 226, per Pattxbon, J ) , 
so also is the delivery of the letter to another to be posted ( R v Oirdwood 
(1776), 1 Leach, 142) 

(l) Offences against the Porson Act, 1861 (24 ft 25 Viet o 100), s 16, Penajf 
Servitude Act, 1891 (54 ft 65 Viet c 69), s 1 This offence is not exoluded 
from the uinsdution of quarter sessions (Quarter Sessions Act, 1842 (6 ft 6 
Viet c. 38), si) 

(m) Offences against the Person Act, 1861 (24 & 25 Viet c 100), s 58. 

(n) B v Tiroum ( 1899 ), 63 J P -790, Darling, J 

(o) R v Itaac* (18b2), Le ft Ca 220 

(jp) B V. Ptrry (18471 2 Cox, 0 C 223 

(q) B. V Cramp (18801, 5 Q B D 307, 0 0 E , see. however, B v. 
Hamah (1877k 13 Cox, 0 C 547, decided under Offences against the Penon 
Act, 1861 (24 ft 25 Viet c 100), s 24 

' a ) B V Wtrtou (1856), Pears, ft B 127, R v Farrow (1857), Dens ft B. 
164 * * 
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with such intent, unless she be in fact with child But though she 
be not pregnant, she may be convicted of conspnacy to procure 
abortion (b), or of aiding and abetting others m committing the 
felony of administering poison or some noxious thing to her with 
intent to procure her miscarriage (e) 

To prove the intent with which the noxious thing wab adminis- 
tered or the instrument used, evidence showing that the prisoner 
had on previous occasions used similar means with the avowed 
intention of procuring abortion, or that he or she had previously 
admitted having often done the same thing, is admissiblo (<1) 

The punishment for such offence is penal servitude for life or 
for not less than thtee years, or imprisonment with or without 
hard labour for not more than two yeais(«) 

1206 Eveiyone is by statute (/) guilty of a misdemeanour who Procuring 
supplies or procures any noxious thing, or any instrument 01 thing 
whatsoevei, knowing that it is intended to lie unlawfully used with thln ®* 
intent to procure the miscarriage of a woman, whether she be with 
child or not 

A person who supplies something which he believes to be 
noxious for the puipose of procuring miscarriage cannot be con- 
victed of this misdemeanour, unless it is showu as a fact that the 
substance m question is noxious for that purpose ( q ) If he knows 
the article supplied to be haimless, he cannot be convicted of 
inciting the woman to commit an offence against the statute, 
although he knows that she will take it int the belief that it is 
noxious and with intent to procure abortion (A) 

The fact that medicine supplied by the accused is followed by 
illness and a miscainage is evidence that the thing supplied is 
noxious ( i ) 

The offence of supplying a noxious drug is complete evon if the 
intention to use it for the purpose of procuring abort on exists only 
in the mind of the person supplying it (a) 

The punishment for this offence is penal servitude for not mote 


Sect l. 
Acts 
Involving 
bodily 
Injury. 


(6) A v WJntchurch (1890), 240 B D 420, C C. B, 

(e) R v SucUtt (1908), 72 J P 428, OCA 

(d) R v Bond, [1906] 2KB 389, 403, 417 But such evidence should be 

admitted with great caution It should only bo admitted where the prisoner 

has suggested that the administration of the drug or the use of tho instrument 
was legitimate or accidental on his part, and not where the defence is a denial 
of the act itself And proof of only one other similar case, without any sjwinal 
connection with the case ohafged m the indictment, ought not to be admitted, 
the object of evidence of this kind being to prove a systematic course of conduct 
by the prisoner in such cases and so to negative the defence that his action on 
the particular occasion was legitimate or accidental (ibid ) See alsopp 180, 
389, ante 

( « ) Offences against the Person Act, 1861 (24 ft 25 Viet o 100), s 58, 
Penal Servitude Act, 1891 [54 ft 55 Viet c 69), s 1 This offence is not 
triable at quarter sessions (Quarter Sessions Act, 1842 (5 A 6 Viet c 38), 
• 1 ) 

(/) Offences against the Person Act, 1861 (24 ft 26 Viet, a 100), a. 62. 

A. v isaacs (1662), Le ft Ca 220 
(a) A v Brown (1899), 63 J P 790, Dabuwo, J. 

(0 A V HoU*$ (1873), 12 Cox, C C 463, 467. 

(a) R v Htllman (1863', Le ft Ca. 3491 • 
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Saor l 
Acts 

involving 

bodily 

Injury. 

Concealment 
o f birth 


than five nor less than three yeais, or imprisonment with or without 
hard labour for not more than two years (b) 

Sub -Sect 7. — Concealment of Birth. 

1207 Where a woman has been delivered of a child, it is by 
statute a misdemeanour (r) for any person by any Becret disposition 
of the dead body of the child to endeavour to conceal the birth 
thereof, and it is immaterial whether the child died before, at, or 
after its birth 

The maximum punishment for this offence is imprisonment for 
two years with or without hard labour (rf) 

In order to constitute this offence a woman must have been 
delivered of something which may properly be called a child, and 
not the imfoiraed subject of a premature miscarriage (e) The 
child must be so far developed that in the ordinary course of events 
it would have had a fair chance of life when bom (/) 

There must be a concealment of the fact of bath, earned out by a 
socret disposition of the body (g), and this implies some act of con- 
cealment (//) Proof that a woman still had the body of her child 
in her possession, though about to dispose of it (i), oi that she allowed 
others to take away the body, unless it waB at her request or with hei 
pnvity (/.), or that she meiely denied that she liad given birth to a 
child (/), is not sufficient to support a conviction for concealment 
There is a concealment when the child is placed wheio it is not 
likely to bo found , and the most complete exposure of the body m 


(ft) Offence* against the Porson Act, 1S61 (24 A 2 5 Vut c 100) 8 59 , Penal 
Poivitmlo Act, 1891 (oi A oj Viot c 09), s 1 This offence is triable at quarter 
sessions 

(l) Offences against the Person Act, 1801 (24 A 25 Viet o 100), s 60 
(<Z) lbul The deft admit may bo fined ana onloied to find suietiesfoi good 
hr turnout (tlnd ,8 71) This offence is not triable at quarter sessions (Quarter 
Sessions A< t, 1842 (5 A 6 Yn t c 88k s 1) 

(f) H v Ihwitt (I860), 4 ¥ A ¥ 1101 

(f) It Ins been sait’ that although no specific limit can be assigned to the 
pound 'when the chance ol lifo begins, it may perhaps be safoly Assumed that, 
in the case of a child ^huh has boon less than eo\eii mouths m the womb, the 
great pi o liability is tha f it would not be born alive (R v Berrxman (1654), 6 
(Vs, 0 0 588 , but see R v Cvlmer (18b4), 9 Cox, C C 506, wbeie Martin, B , 
hold that a foetus not bigger than a man’s fmgei, but having the shape of a 
child, might be a child within the meaning of the statute) In this case the 
woman had been oonfinod in the fourth or fifth month alter pregnancy, and 
Makhv, B » expressed the opinion (at p 507) that as soon as a foetus which had 
the outward appearanco of a child was born, the offence of concealment of birth 
could be committed, and see Stephen, Digest of Criminal Law, art 256 It is 
submitted that the question of whether that which was concealed was “ the dead 
body of a child ” is in each ca«*e a question of fact for the jury o 

(v) R y Rooenberg (1906), 70 J P 264, where the child’s body was on the 
bed on which defendant lay, it being covered with a petticoat, an acquittal being 
directed. Compare R v Peiry (1855) Dears C 0 471, where the defendant 
put the body under a bolster on which she put her head, the conviction 
being upheld 

(A) R v D<rham (1843), 1 Cox, 0 C 56, where it was held that the fact that 
the defendant had left tho body in a pnvy where Bhe said she had been confined 
was no evidence of concealment. 

(•) R v Snell (1837), 2 Mood & R 44 

(&) if v Bate (1871), 11 Cox, 0 0 686 , R r Douglas (1836), 7 C & P 644, 
R v Bird (1849), 2 Car A Kir 817 , R v Skelton (1850), 3 Car A Kir 119. 

(0 R. v. Turner (1839), 8 C & P 755. 
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a secluded place where it would not be likely to be found may be a 
concealment (m) But leaving it in a street, though it may amount 
to a public nuisance, is not a concealment of birth (n) 

The secret disposition need not be in a place where it is intended 
finally to leave the body, a temporary place of concealment is 
sufficient (o) 

Tho dead body must be found and identified as that of the child 
the attempted concealment of whose buth is alleged ( p) 

A person does not commit the offence of endeavouring to conceal 
the birth of a child, if such person puts it while it is still alive in a 
place of concealment, even though it may subsequently die (q) , but if 
such person latei on visits the place, and, finding the child dead, 
leplaces the clothes or other things with which it was concealed, 
she commits this offence (r) 

The offence does not consist in the concealment of tho buth of a 
child from any particular individual, but m such a concealment as 
would keep the world at latgo in ignotance of the buth (?) 

1208 An indictment foi concealment of bn th must specify the 
paituular act of concealment thaiged (/), and must allege that the 
child the concealment of whose bn tli is charged was dead at the time 
of the concealment (a), but need not specify whothei the child died 
at or after buth (b) 

It is a question of law for the judge whethei theie is e\idence 
that the place where the body was put was such that the body might 
ha\e been disposed of theie so as to conceal it It is foi the juiy to 
say whethei the body had in fact been so disposed of by the 
defendant, and with intent to conceal the birth (c) 

1209 If any peison tiled for the murder of a child is acquitted, 
the same jury which tried the prisoner may find, if it shall so appear 
in evidence, that the child had leoently been bom, and that the 
pnsonei did,bv some sc ctot disposition of its dead body, endeavour to 
conceal its birth , the pi isonei ma\ then be sentenced, as if he 01 she 
had been convicted upon an indictment for concealing the l uth (d) 

(vi) R \ Lioun (1870 L Ji 1 C C 11 J1I, m'c also 11 v Slnp (1801)? & 
Cox, C 0 5o9 , 11 v Ci>vk (1870), 11 Cox, C C R v Rosenberg (1900), 

70 J P 264, 11 v (Jturgc (DON), 11 Cox, C C 41, It v Waterage (1846), 1 
Cox, C 0 318 

(n) R v Clark (18S3), 13 Cox C C 171 

(o) R v Perry (1853), Dears C 0 471 

(p) R v Wil/tams (1871), 11 Cox, 0 C 084, Montague Smith, J 

(g) R v ay (1887), IQrCox, C C 448, C C B , but, according to the 
# cnciunstanreB, the woman would be guilt} of murder or manslaughter, or of 
cruelty to the child 

(r) R v Hughe* (1S50), 4 Cox, C C 440 , Loid Campcejl C J 

[$) R v Mom* (1848), 2 Cox, C 0 499, Coliman, J , It v Htgley (1830), 
4C &P 366 

i t) R v JIouubiU (1810) 2 Mood & E 292 
a) R v iJavu (1829) 3 Bussell on Crimes, 107 

h) R y Cvxhead (1845), 1 Car «3c Kir 623, R v Turner (1839), 8 C &P 755, 
c) R v Clarke (1866), 4 F & F 1040. Mabtw, B 

d) Offences against the Person Act, 1861 (24 & 25 Viet, c 100), e 60 This 
applies although the prisoner has only been tned on a coroner's inquisition, and 
not upon indictment (R ▼ Maynard (1812), Buss & By 240, itbere the grand 
jury had ignoiod the bill of indictment) # 
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Sect, l. 

Acts 

Involving 

bodily 

Injury. 

Wounding 
with intent 
to maim. 


What 

constitutes 

wounding 


Grievous 

bodily 

harm 


Malice. 


Sub-Sect 8 — Wounding etc with intent to Maim etc 

1210 Everyone is by statute («) guilty of felony who by any 
means whatever unlawfully and maliciously wounds or causes 
grievous bodily hatm to any person, or shoots or attempts to 
discharge loaded aims at any person, with intent m any of these 
cases to maim, disfigure or disable, or to do some other grievous 
bodily baim to any person, or with intent to resist or prevent the 
lawful apprehension or detainer of any person 

The punishment for this offence is penal servitude for life or for 
not less than three years, or imprisonment with or without hard 
labour for not more than two years (/ ) 

1211 In older to constitute a wounding there must be an injury 
to the person by which the slan is broken (g), the continuity of the 
whole skin must be severed, not merely that of the cuticle or upper 
Bkin (h) The skm severed need not, however, be external (t), but it 
is not sufficient to prove merely that a flow of blood was caused (A.), 
unless there is evidence to show wheie the blood originally came 
flora (0 

It is not necessary that any mstrument should have been used, as 
liijuiy caused for instance by a lack may be a wounding (rn) 

An injury may amount to grievous bodily haira without being 
oillu'i permanent 01 dangerous, if it is such as seriously to mterfeio 
with comfort or health (w), but some grievous injury must have 
boon caused to the body itself, either with a weapon or w ithout a 
weapon, as by a blow with the list or by pushing a person down ( o ) 

By loadod aims is meant any gun, pistol, or other aims loaded 
in the banel with some explosive and ball, shot, or other destructive 
luatenal, although the attempt to discharge such gun etc may fail from 
want of propei pinning or any other cause (p) The tugger need not 
actually be pulled m ordci to constitute an attempt to discharge (q). 

If the act charged is unlawful and done wilfully and intentionally, 
and without any circumstances to justify it and take away itB 
j mmd facie chaiacter of unlawfulness, it is malicious (i) Malice 
against the individual actually injured is not essential, general 
malice, t e , an mtontion to do an unlawful act, is sufficient (s) 

S O lion cos against the Poison Act, 1801 (24 & io Yict c 100), s 18 

) Ibid , Penal Servitude Act, 1891 (34 & 55 Yict c 69), s 1 This offence 
is not ti mblo at quaitor sessions (Quarter Sessions Act, 1842 (3 A 6 Yict c 38), 
s 1) 

(y) 1 Uoriarti/ v Brooks (1834), 6 O & P C84 , R v Beckett (1836), 1 Mood ft 
E 626 

! h) R v M'lmqhhn (1838' 8 C & P b33 * 

i) R v Smith (1837), 8 0 P 171 
k) R v Junes (1848), 3 Cox, 0 0 441 
l) R v. Waltham (1849), 3 Cox, C C 442 
m) R v Duffill (1843), 1 Cox, 0 C 49 
a) R v. Ashman (1838), IF 4F 88, Willes, J 

(©) R ▼ Clarence (1888), 22 Q FD 23, 41, C O B, Stephev, J ; decided 
on similar words ui Offences against the Person Act, 1881 (24 ft 25 Yict o 100), 
b 20 

(;>) Offenoee against the Person Act, 1861 (24 & 25 Yict c. 100), s 19. 

(y) R v Duckworth, [1892] 2 Q B 83 O O £ (overruling R v St, Qeorgs 
(1840), 9 O ft P 483) , R v Lmneker , [1906] 2 K B 99, O 0 B. 

(r) R v Clarence, supra, at p 36 
(s) R v Hunt (1 R 8 >), 1 Mocd C 0 93. 
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On an indictment for wounding with intent the actuaf intent 8w» i 
must be proved (t). In considering what will amount to evidence of Acts 
an intent to do gnevouB bodily harm regard must be had to the Involving 
weapon, if any, used, and the conditions under which it was used 
The mere striking of the blow with a fist, even though grievous 
bodily harm be done, is not of itself sufficient evidence to show intent most 
an intent to do grievous bodily harm (a) proved 


Where the distance at which a gun is fired is bo gicat that 
serious injury does not and was not likely to result, the shooting, 
though the gun be aimed at the prosecutor, will not of itBelf be 
evidence of a shooting with intent to maim or to do grievous bodily 
harm (b) 

The intent need not be an intent to do grievous bodily haim to 
the person actually injured, the offence being complete if there be 
an intent to maim, disfigure etc any person (c) 

buB-SsOT 9— Unlawful Wounding etc 

1212 Everyone is by statute (d) guilty of a misdemeanour who Unlawful 
unlawfully and maliciously wounds or causes gnovous bodily harm wounding, 
to any person eitliei with or withobt any weapon or mstiument 

The punishment for this offence is penal servitude for not 
moie than five nor less than three years, or imprisonment with or 
without baid labour foi not more than two years (e) 

Though theie be no intent to wound, yet a person may be guilty 
of unlawful wounding if lie uses a weapon which is known to be 
calculated to wound (/) 

Upon the trial of an indictment for any felony, except muider 
or manslaughter, wheie the indictment alleges that the defendant 
cut, stabbed, or w'ounded any peison, if the jury are satisfied that 
the defendant is guilty of the cutting, stabbing, 01 wounding, but 
aro not satisfied that he is guilty of the felony chaiged in the 
indictment, they may acquit him of the felony and convict him of 
unlawfully wounding, and he may then be pui shed for that 
offence (y) 

(<) R v Cox (1839), 1FAP 064 

(a) R v Wheiler (1844), 1 Cox, C 0 106 

(b) R v Abraham (1843), 1 Cox, C C 208, where the prisoner was only 
forty or ffty yards distant, and fired at the piosw utor intentionally, and the jury 
were directed to acquit of the felony and conw't of a common assault only, a 
direction which upon the facts seems difficult to undoiBtand, aud see It v 
Ward (1872), L B.1C G H J56 , decided upon s 20 

(c) Offences against the Person Act, 1861 (24 & 23 Viet c 100), s 18, 
compare R v Slop/ord (1670), 11 Cox, 0 C 643, R v Lynch (1840), 1 Cox, 

• C O 361, where the prisoner mistook the prosecutor for another person, 
and R v Fretuetl (1864), Le & Ca 443, where the prisoner fired at a gioup of 
persons intending generally to do grievous bodily harm 

(d) Offences against the Peison Act, 1861 (24 ft 23 Yict c 100), s 20 As to 
what constitutes wounding and grievous bodily harm, see p 600, ante 

(e) Ibid , Penal Servitude Act, 1891 f34 ft 33 Yict c 69), s 1 This offence 
is triable at quarter sessions 

(/) R y Cox, eupra , see also it v Ward, tupra, where the defendant hail mis- 
chievously shot in the direction of the prosecutor with anew to frighten him, and 
tiielatter was seriously injured, and the court upheld a conviction under this section 

(y) Prevention of Offences Act, 1851 (14 ft 15 Yict c 19), s 5 This section 
appears to apply only to the felonies of wounding with intent to murder under 
a. 11 of the Offences against the Person Act, 1861 (24 .A 25 Yict c 100), 
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1213 Where a man unlawfully and maliciously does an act 
calculated to cause a panic m a public assembly (« g , places a bar 
across the door in such a way as to cause a crush in which peisons 
are injured), he may be convicted of the offence of causing grievous 
bodily harm (h) 

Where one person pioduces in the mind of another such a sense 
of immediate danger as causes the other to endeavour to escape, 
the person responsible for the creation of that state of mind is 
also responsible for any injuries which may result to the person 
who endeavours to escape (i) 

Ab in the case of felonious wounding ( j), it is immaterial whether 
the person actually struck is the person whom the pusoner intended 
to strike (k) 

SUB-Ricr 10 — Attempt to Choke etc with intent to commit an Indictable Offence. 

1214 Everyone is by statute ( l ) guilty of a felony who by any 
means whatever attempts to choke, suffocate or strangle, oi by 
means calculated to pioduce that effect attempts to lendei any 
poison unconscious oi incapable of resistance, with intent to enable 
the assailant himself or another person to commit, or with intent 
to assist in committing, any indictable offence 

The punishment for this offence is penal servitude for life or for 
not less than thiee years and impiisonment with or without hard 
laboui foi not moie than tw'o >eais , and iho couit may ordei the 
offondei, it a mule, to be whipped (m) 

Sub-Sfci 11 — A(l minute/ in] Drug with intent to commit an Indictable Offence 

1215 E veiyono is by statute (re) guilty of a felony who administers 
to or causes to be taken by any peison any chloiofoim, laudanum, 
or other stupefying or oveipoweung diug or thing, or attempts to 
do so with intent to enable himself or any other person to commit, or 
with mlont to assist in committing, anv mdictablo offence 

The pnin-hmont foi this offence is penal seivitude foi life or for 


wounding with intent to maim, disiigmc, or disable or to do grievous bodily 
barm oi to resist lawful appiehonsion under s IS of that statute, and wounding 
an ofhcei employed in the pi event ion of smuggling under the Customs Con- 
solidation Act, 187b (,19 A 40 Viet c 36), s 193 It does not apply to au\ case 
wheie the indictment does not ullogo u felonious cutting stabbing, or wounding, 
and a pnsomr indicted undci s 18 for a felonious shooting, and for doing 
grievous bodih harm with intent to do giieious bodily harm, oannot, on that 
ludiotmont, bo oonucted of unlawful wounding ( R v Miller (1879), 14 Cox, 
0 C 35b) 

(A) R v Maitin (1681), 8 Q 13 D 54, CCK * 

(*) R v Ilalhday (1889), 61 L T 701, C C R , R v Waid (1872), L I* I* 
CCK Hob and see p 572, ante 

( j) See p 601, ante 

(k) R v Lattmtr (1886), 17 Q B D 359, OCR 

(l) Often roe against the Peison Act, 1861 (24 & 25 Viet, c 100), s 21 

(m) l bid Penal f'emtude Act, 1891 (54 & j 5 Viet c 69), s 1 This offence 
is not triable utquaitei sessions (Quarter Sessions Act, 1842 (5 &6Vict c 38), 
s 1); Garrotters Aot, 1863 (26 & 27 V»ct c 44) As to whipping seep 664, poet 

(«) Offences against the Person Act, 1861 (24 & 25 Viet o 100), s 22 And 
see p 614, poet, as to administering stupefying drugs etc to a woman with a 
view to have oarnal connection with her This offence u not triable at quarter 
sessions (Quarter Sessions Act, 1842 (5 A 6 > T ict. o. 38), s 1) 
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not less than three years, or imprisonment with or without hard 
labour for not more than two yeais (o). 

Sob Sect 12 — Adrmnulervng Pouun etc, to at to Endanger Left, 

1216 Everyone is by statute (p) guilty oi a felony who unlaw- 
fully and maliciously administers or causes to be administered to or 
taken by any person any poison or other destructive or noxious 
thing so as thereby either to endanger the life of such person 
or to inflict upon him grievous bodily haim 
The punishment for this offence is penal servitude for not moie 
than ten noi less than three years, or imprisonment with or without 
hard labour foi not more than two years (q) 

If the poison or noxious thmg be administered with intent to 
injure, aggueve, or annoy any person, the offence is a misde- 
meanour (;), and the punishment is penal servitude for not fnoie 
than five not less than thiee years, or impiisonmont with or 
without haid laboui for not more than two yeats («) 

But if, m fact, grievous bodily haim is caused by the noxious 
thing, the pusoner is guilty of the felony above tefeired to, although 
the intent was rneiely to injure or annoy (t). 

On an indictment cbaiging the felony of administering poiBon so 
as to cause grievous bodily barm the jury may convict of the 
misdemeanoui of administering it with intent to injure or 
annoy (a) 

The diug or thmg administeied must in this case be noxious in 
itself, and not merely so when taken in excess, or the prisoner cannot 
be convicted, although there may have been an intent to injure or 
annoy ( b ) It is sufficient that the actual amount administered is 
enough to cause injury, even though when taken in sinuller quantities 
the particular thing given would be harmless (r) And probably if 
the thing administeied were a tecognised poison, the quantity used 
would be immaterial (d) Tho admimstoung does not necessarily 
consist in the actual giving of the poison to the pto “cutor by the 
accused It is sufficient if poison be placed by tho accused where 
it will be taken (e) , or if it be handed to a third person in order 
that it may be given to another, although it may ultimately reach 
and be taken by someone foi whom it was not .intended^) 

The administration of canthandes to a woman with the intention 


Bam. 1. 

Acts 

iavoMnf 

bodily 

injur. 


Administer- 
ing poison. 


(o) Offences against the Person Act, 1861 (24 6c 25 Viet c 100), a 22 , IV rial 
Servitude Act, 1891 (54 & 55 Viet c 69), s 1 Tina offence is not friable at 
quarter sessions (Quarter Sessions Act, 1842 (5 A 0 Yict c 38), s 1) 

(p) Offences against the Person Act, 1861 (24 & 25 Viet c 100), s 23 

(?) Ibid , Penal Servitude Act, 1891 (54 ft 55 Yict c 69), s 1 This off» nee 
Is triable at quarter seesions 

(r) Ibid , e 24 

(a) Ibid , The offender may be fined (ibid , s 71), Peuai Seivitnde Art, 1891 
(54 ft 55 Yict c 69), s 1 

(0 Tulley v Corns (1867), 10 Cox, C C 584, 640 

(a) Offences against the Person Act, 1861 (24 ft 25 Yict. c 100), s 25 

(b) R v Hennah (1877), 13 Cox, C O 547 

(c) R v Oramp (1880), 5 Q. B. D 307, C. C B. , decided under s. 68 

la) Ibid, 

(e) B v Earley (1830), 4 O ft P 369 

(/) B v Michael (1840\ 9 C. ft P. 356, B. i. Lewis (1833), 6 a ft P. 161 * 
end see note (g) on p 59J, ante. . 
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o I exciting her sexual passion is an administration of a noxious thing 
with intent to injure or annoy (g) 

Sub-Sect 13 — Injury by Explosion or Corrottva. 

1217 Everyone is by statute (h) guilty of a felony who unlawfully 
and maliciously bums, maims, disfigures or disables, or does 
grievous bodily harm to any peison by the explosion of any 
explosive substance 

The punishment for this offence is penal Beivitudo for life or for 
not less than three years, or imprisonment with or without hard 
labour for not more than two years If the offender is a male under 
sixteen years of age, in addition to any other punishment he may 
be whipped (t) 

1218 Everyone is by statute ( k ) guilty of a felony who unlawfully 
and maliciously (1) causes any explosive substance to explode, 
or (2) sends to or causes to l>e taken or received by any person 
any explosive substance or other dangeious or noxious thing, or 
(8) places auywheie or throws at or upon or otherwise applies to 
any person any coirosite fluid, or any destructive or explosive 
substance, with intent, in any such case, to bum, maim, disfigure 
or disable any peison, or to do gnevous bodily harm to any 
porson, whether any bodily injury bo effected or not 

The punishment for this ottence is penal Beivitude for life or for 
not less than three yoais, or imprisonment with oi without hard 
labour for not moro than two yeaiH If tho offender is a male under 
sixteen years of age, m addition to any other punishment he may 
be whipped (2) 

1219 Everyone is by statute ( m ) guilty of a felony who unlaw- 
fully and maliciously places or tlnows in, into, against oi near 
any building, ship or vessel any explosive Bubstance with intent 
to do any bodily injury to any person, whether or not an explosion 
takes place or any bodily injury is effected 

The punishment for this offence is penal servitude for fourteen 
or for not less than three yeai s,or imprisonment with or without hard 
labour for not moi e than two years If the offender is a male under 
Bixteen yeais of age, in addition to" any other punishment he may 
be whipped (n) 


(g) It v Wd!, ms (1801), Lo A 0a 89 As to the administration of stupefying 
drugs soe p 602, ante, audpp 612, 614, post 

( h ) Offences against the Porson Act, 18G1 (24 & 25 Yiot c 100), s 28 

(t) Ibid . l’eual Servitude Ait, 1891 (54 & 55 Vpt. c 69), s 1 This offence 
is not triable at quarter sessions (Quarter Sessions Act, 1842 (5 & 6 Viet c 38), 
■ 1 ) 

(A) Ibid , s 29 Boiling water may be a destructive substance within the 
meaning of the section (R v Crawford (1845), 2 Car & Kir 129) As to 
explosives, see also p 775, post 

(l) Offences against the Person Act, 1861 (21 & 25 Viet c 100), s 29 , Penal 
Servitude Aot, 1891 (54 & 55 Viet, c 69), s 1 This offence is not triable at 
quarter sessions (Quarter Sossions Act, 1842 (5 A 6 Viet c 38), s 1) 

(m) Offences agaunt the Person Act, 1861 (24 A 25 Viet o 100), a 30 

(n) Ibtd , Penal Servitude Aot, 1091 (54 & 55 Viet c 69), s 1 This offence 
is not, it seems, excluded from the jurisdiction of quarter sessions (Qnartef 
Sessions Aot, 1842 (5 A 6 Viet c 38), si) As to damaging buildings by 
explosion with intqnt to murder, see p. 594, ante 
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1220 Everyone is by statute (p) guilty of a misdemeanour who 
knowingly has in his possession, or makes am gunpowder, 
explosive substance, or any dangerous or boxioub thing, or any 
machine, instrument, or thing, with intent by means thereof to 
commit any felony mentioned in the Offences against the Person 
Act, 1861 ( q ) 

The punishment for this offence is imprisonment for not more than 
two years with or without hard labour and, m the case of a male 
under sixteen years of age, a whipping (r) 

Sub -Sect 14 — Setting Man-trap s etc 

1221 Everyone is by statute (n) guilty of a misdemeanour who getting 
sets or places, or causes to be set or placed, any man-tiap, spnng- man-traps 
gun, or other engine calculated to destroy human life 01 inflict 
gnevous bodily harm, with the intent that it shull, or whereby it 

may, destioy or inflict guevous bodily bairn on a ttespasser or 
other pei son coming m contact with it 
The punishment for this offence is penal servitude for not more 
than five nor less than three years, or impusoiimeut with or without 
haul labour for not more than two yeais (b) 

A person who knowingly and wilfully permits any such engine, 
which may have been set or placed m any place in his possession or 
occupation by some other person, to continue so Bet or placed is 
deemed to have sot or placed it with the above-mentioned intent (r) 

It is not forbidden to Bet such tiaps as are usually set with the 
intent of destroying vet mm, or to set, botween sunset and sunrise, a 
mantrap, bpring gun, or other engine in a dwelling-house for its 
protection (d) The statute creating tho misdemeanour only applies 
to instruments set with the intention to do grievous bodily harm, or 
whereby grievous bodily harm is actually caused (c) 

Sub-Sect 15 — Fwnous Dm mg * 

1222 Eveiyone is guilty of amisdemeanoui ( f) who, having the Furious 
charge of any carnage or vehicle, by wanton or funous driving oi drying. 


[p) Offences against the Person Act, 1861 (24 A 25 Viet c 100), s 64 
M 24 A 25 Viet c 100 

(r) Ibid , s 64 This offence, it seems, is triable at quaiter sessions As to 
offences under the Explosive Substances Act, 1883 (46 Viet c 3), scop 775, post , 
and title Explosives • 

• faj Offences against the Person Act, 1861 (24 A 25 Viet c 100), n 31 
(b) Ibid The defendant may also bo fined and ordered to find suroties (tbid , 
r 71, Tonal Servitude Act, 1891 (54 & 55 Yict o 69), s 1) This offence is 
triable at quarter sessions 

Offences against the Person Act, 1861 (24 A 25 Yict c 100), s 31 

d) Ibid 

e) Jordtn v Crump (1841) 8 M A W 782, 787 , a dogspear is therofore not 
within the section 

(/) Offences against the Person Act, 1861 (24 A 25 Yict c 100), r 35 A 
bicycle is a vehicle within the meaning of this section (R v Parker (1895), 59 
J P. 793) Furious driving is punishable summarily by a fine of £5 (Highways 
Act, 1835 (5 & 6 Will 4, c. 50), r 78) , see also as to riding or driving to the 
common danger and the arrest oi tte offender, Pnblio Healths Acte Amendment 
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racing 9 or other wilful misconduct! or by wilful neglect! does or 
causes to be done to any person any bodily harm 

The punishment for this offence is imprisonment with or without 
hard labour for two years (?) 

SuB-SEcr 16 — Assault 

1223 An assault is an offer or attempt to apply force or violence 
to the person of another m an angiy or hostile manner, and if force 
be actually applied, either illegally or without the consent of the 
person assaulted, and m an angry, rude, revengeful, or violent 
manner, the assault becomes a batteiy, however slight the force 
may be(//) Evoiy battery includes an assault 

Mere words can nover amount to an assault (t) There must be 
some act indicating an intention of assaulting, or which an ordinary 
person might reasonably construe as indicating such an intention, 
or some act amounting to an attempt 

If no actual violence is used, there must, to constitute an assault, 
be some thieatenmg act sufficient to raise in the mind of the person 
thieatened a fear of immediate violence, theiefoie, if an offer 
is made to strike a peison with the fist, at such a distance 
as to make it impossible for a blow to reach, there is no 
assault , so, too, wheie a pistol is presented at a range to which the 
ball cannot by any possibility carry (k) 

1224 It is a common law misdemeanour punishable by fine and 
imprisonment to imprison any porson without lawful cause (l) 


Act, 1907 (7 Edw 7, o 53), a 7 ( ) A person duvmg a motor car iocklossly 
or negligeutl} , or at a speed or m a maimer dangoious to the public, is liable 
on summai} conviction to a ponalty of £20, and on a second conviction to a 
fine of £30 or impugnment for thiea months There are also penalties foi 
dnving at a greater speed than twenty miles per hour (Motor Car Act, 1903 
(3 Edw 7, i 36), ss 1, 9, 11) 

(q) Offences against the Porson Act, 1861 (24 25 Yict c 100), s 35 The 

defendant may also bo fined and ordered to find suieties (i bid , s 71) This 
offence is triable at qu niter sessions 
(/*) 1 Hawk V C , c b2, s 5 
(*) 1 Hawk P 0 c 15 s 1 

(k) See R v St Georqe (1840k 9 C A V 4S3, 490, R v March (1811), 1 Car 
& lur 490, compare R \ Renshaw (1S47) 2 Cox, O C 28o , R v Coteswoi th 
(1705) 6 Mod Rep 172 Putting a noxious thing into liquor in order that a person 
may dunk it is not an assault or any other common law misdemeanour (R v 
Hanson (1849), 2 Car & Kir 912, R v Walkden (1845), 1 Cox, C 0 282, not 
following R y Button (1838), 8 C & P COO) But see Offences against the 
Person Act, 1861 (24 & 25 Yict c 100), s 24, (p 603, ante), and Criminal 
Law Amendment Act, 1885 (IS A: 49 Yict c 69), s 3 (3) (p 614, pod) 
Touching a person so as mciely to call his attention, if there is no hostile 
intention, is not a criminal assault (Couard v liuddeleq (1859), 4 II AN 478) 
If two or more meet in a nanow passage, and without an} violence oi 
design of harm one touches the other gently, it is no battery , but if either 
uses violence to the other to force his way in a rude inordinate manner, it will 
be a battery ( Cole v Turner (1704), 6 Mod Rep 149) The intention must be 
considered , so to clap a man on the bock m joke or fuendship is not an 
assault (Wilhami v 7wm (1736), Lee temp Hard 298, 301) To cut or injure 
clothes which a man is at the wearing is an assault upon him, though no 
injury may be done or intended to his person (ff v Day (1845), 1 Cox, C C 207) 
(/) Com Dig. Imprisonment, L, 1, l East, P C 248 F v L'tfpy (1860), Bell, 
C t 220 , see Sunter v Johnton (1884)! 1*Q B D 225 



Part XII —Offences against the Person. Wt 

Every restraint of the liberty of one person under the custody of 8wT *• 
another, either in a gaol, house, or in the street, is in law an Acts 
imprisonment (m) hnrohlng 

bodily 

1225 Generally speaking, in order to constitute an assault it is Injury. 


necessary that the act should be done against the will of the person ConB ^] 
assaulted, and, in consequence, consent is usually a good defence to 
a charge of assault (n). If, however, the act amounts to a bieaoh of 
the peace or has a direct tendency to cause a breach of the peace, and 
is therefore injurious to the public, or if the act be a dangerous 
one, consent will afford no defence (o) For these reasons all 
persons taking part m or aiding and abetting a prize fight are 
guilty of assault (p ) 

The consent must be that of a rational person who knows the 
nature of the act consented to (q) 9 and fiaud as to the nature of 
the act done, 01 as to the identity of the person doing it, vitiates 
consent (r) Theiefoie if a medical man stnps a female patient 
naked on the pretence that he is thereby diagnosing her case (&), 
or has connection with a female child of foiuteen on pretence that 
he is treating hei medically (/), bo is guilty of an assault 

Without the consent of a imsoner, a judge or magistrate has no 
power to order an examination of his peison, and if in pursuance 
of such an ordei an examination is made, the person who made 
the ordei and the person who makeB the examination aie 
guilty of an assault But if the prisoner consents, even under 
a misapprehension as to the power to make such an order, 
such consent is an answer to the charge of assault («), and a 

(to) 1 Buller, Nisi Priiis 22 a A wrongful imprisonment amounts to an assault 
(1 Hawk P 0 , c 60, s 7), oven though no violence oi thieat of violent o is 
actually used (see 11 v Lin*hny( 1905), 09 J P 107), and is usually punished as 
such, thero being few (it any) ippoitml cases of indictments 4 ir iulso mijmson 
ment simply, as an assault is alu a} s charged in the same nidi* ^inorit and usually 
in one count with the false lmpnsonmont asm R v Lesley (I860), Bell, 0 0 220, 
though a count for false imprisonment alone without alleging an assault is good 
For forms of indictment see 3 Chitty, Criminal Law, 834 An imprisonment 
may include a battery, but does not necessarily do so (hmmett v Lyne (1805), 

1 Bos & P (n » ) 255) See, generally, as to false lmpysonment, title Tkesfass 

( 7 i) R \ Meredith (1838), 8 C & P 589 

(o) R - Coney (1882), 8Q B D 534, 637, 547, OCR 

(p) Ibid , R v Perkin* (1831), 4 C & P 537 , R v Brown (1841), Car &M 
314 The mere presence at a prize fight of a spectator who takes no part in the 
proceedings, either by word or act, does not, as a matter of law, necessarily 
make him an aider or abettor, but his presence unexplained may afford some 
evidence that he was present aiding and abetting (R v Coney , eupra , at 

• pp 652, 558) 

(o) R v Lock (1872), LB2GOB10 

\r) B v (Jlarenre (1888), 22 Q. B D 23, 43, 0 OR, where the majontv of 
the judges held that a wife’s consent to her husband having intercourse with 
her was not vitiated by the fact that he fraudulently ooncealed from her the 
fact that he was suffering from venereal disease As to a woman permitting a 
man to have intercourse with her under the belief that he is her husband, 
whom the man is personating, see Criminal Law Amendment Act, 1866 
(48 & 49 Viet c. 69), s 4, p 612, pat 

(s) R v Bonnikt (1824), 1 Mood. 0 0 198 

it) R y Com (1850), 1 Den 580 

(u) R y Boulton (1671), 12 Cox, C 0 87, 01 The nght of a constable to 
•March a prisoner upon his arrest appears to be impliedly recognised by tbs 
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submission even under protest is, unless induced by foroe, a 
sufficient consent 

In cases of indecent assault the consent of a child under the age 
of thirteen affords no defence (a) 

1226 It is a sufficient defence to a charge of assault that the act 
alleged was a meie accident ( b ) , oi that it was done while the parties 
were engaged m a game or sport which was lawful and not seriously 
dangerous to life or limb ( c ) 

1227 An act is not an assault, if it is done in the course of lawful 
correction, as that of a child by its parent, or that of an apprentice or 
scholar by his master, or m the punishment of a convicted criminal 
according to law by the propel officer ( d ) In the two foimer cases the 
correction must be reasonable and moderate and administered with a 
proper msti ument, and, m the case of a female, m a decent mannei ( e ) 

Summaiy Jurisdiction Act, 1879 (42 & 43 Viet c 49), s 44, but, except in 
the metropolis (as to which soe Motiopolitan Police Act, 1839 (2 & 3 Viet c 
47), s 66 , Canal (Offences) Act, 1840 (3 & 4 Viet c 30), s 11), there is no 
oxpiobs statutory authonty given to make such a searen. upon an ariest for 
latcony oi similar offencos As to the extent of the right of seuch at com- 
mon law, hog Re-sell v Wilson (183 1), 20 L T (o 8 ) 2 13 , R v Russ (1819) 
2 Oai Ac Jui 8 22, Billon v O' linen (1887), 16 Cox, C C 245, R v Boulton, 
sujtra, at p 95, and p 309, ante, Latter v Braddcll (1881), 50 L J (Q B ) 166, 
418,0 A 

(fi) Cnminal Law Amendment Act, 1880 (4 J & 44 Yict c 45), s 2 

(b) Gibbons v Pepper (1695), 2 Salk 637, Stanley v Powell, [1891] 
1 Q B 86 

(e) R v Coney (1882), 8 Q B D 534, 539, 649, OCR 

(d) R v Ifopfey (I860), 2 V A F 202, at p 206, Cockburn, C J , R v Griffin 
(1869), 11 Cox, 0 0 402, 1 Flawk P 0,0 28, 8 23, 8th ed , p 483, c 10, 
h 4, p 80 See oIbo p 577, ante 

(e) R v Miles (1812), 6 Jur 211, R v Iloplei, (1860), 2 F <5L F 202, 206, 
Cleat y y Booth , [1893] 1 Q B 465 As to the right of a parent or of a person 
tn loco paientis to chastise las child, while under age, in a reasonable manner, 
see 1 B1 Com 452, 1 Hale, P C 473, 474, R v Conner (1836), 7 C & P 438 
The right of the schoolmaster to chastise a pupil is regarded as a delegation of 
the paimital light ( Cleary v Booth , supra), and extends to a responsible 
assistant teachtr ( Mansell v Giiflin (1908), 99 L T 132, 0 A) The right 
of a parent, teacher, oi other peison having the lawful conti ol or charge 
of a child or young person to administer punishment to such child or young 
person is recognised and not affected by the Children Act, 1908 (8 Eaw 7, 

0 67), b 37 Notwithstanding early dicta to the oontrary, a husband is not 
entitled to inflict personal chastisement upon his wife, or to imprison her, 
though probably be may restrain her, if she is about to commit an act which 
would dishonour him (R v Lister (1721), 1 Stra.478, R v Jackson, [1891] 

1 Q B 671, 679, 683, C A ) It was formerly held that a master might 
jnodoratelj chastise his servant (Bid Le v Grove (1664), 1 Keb 661 , R v Eeate 
(1698), Comb 406, 408, Bac A hr , tit Master and Servant, N, 1 Hawk P C f 
u 29, s 6 , ibid ,o 60, s 23 , Post 262) In 1785 Sir Wm Jones, m charging 
a grand jury at Calcutta laid dowu that a master had this right of chastise- 
ment (Sir Wm Jones's Works, Yol HI, pp 8, 12, cited in Macdonell, 
Law of Master and Servant, 2nd "to<L, p 30, n ) Since that date there has 
been no judicial opinion expressed on the subjeot Text-book writers have 
assumed that the nght no longer exists in law, but it might be found difficult, 
if the question arose, to disregard the above-mentioned authorities In the 
oase of an apprentice there is no such doubt, as a master is clearly entitled to 
ohaatise his apprentice for misoonduct, reasonably and m moderation ( Penn v. 
Ward (1835), 2 Or M &R.336 , Walter r Everard^ [1891]»2 Q. B 369,376,0 A), 
though this probably is a mere personal right which he cannot depute to 
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1228 . If the act alleged be done in self defence, it is justified beot i. 
provided that no more force is used than is necessary for mere Acts 

defence If an assault is threatened, as by raising a hand against involving 

another within a distance capable of the latter being struck, the bodily 

latter may strike m his own defence to prevent it (/), and, although Iblwy. 

unnecessaiy violence must not be used, if a person strikes at another, Self defence, 
the person struck at is justified m using such a degree of force as 
will prevent a repetition of the assault ( g ). 

1229 A husband may justify a batteiy in defence of his wife, a Defence of 
master m defence of his servant, a child m defence of his parent, other*, 
and vice vnsa m each case ( h ) If the violence used is excessive, or 

if it is used aftei the danger is passed or by way of revenge, the 
assault cannot be justified ( i ) 

1230 A man is not entitled to use a deadly weapon to repel a Use of deadly 
common assault, to justify the use of such a weapon he must be wea P on 

m fear of serious bodily dangei oi lobbery, or some Bimilar ciime 
of violence (/c), and must first have retroated as far as possible 
and must not use more violence than is appropriate to the 
occasion (/) 

1231 A peisonis justified m using reasonable foico m defence of Defence of 
his possessions, as for instance m removing a trespasser or preventing property 
his entry, or to lestrain another from taking oi destroying his 

goods But no moie violence must be used than is necessary for 
the puipose (m) 

1232 It is an answer to a charge of assault that the defendant T/i*ful arrest, 
was lawfully anestmg the piOBecutor, eithei on cmninal or civil 

piocess, and used no more force than was necessary (n) 


another (see Combers Caie (1613), 0 Go Rep 7 3 a, 76 a) The master of a ship has 
power to inflict inodeiate and reasonable pnnishmout upon one of his crow for 
riotous and mutinous misconduct (Lamb v Burnett (1831), 1 Or A J 201 , 
Watson v Christie (1800), 2 B & P 224) , but the right of flogging a disobedient 
or mutinous seaman baa perhaps now fallen into desuetude 

(/) A verson so threatened is not limited to wauling off a blow, but is justified 
in striking if leasonably necossary for self defence (R v Carman Deana (1900), 
73 J P 255, GOA) 

(g) Anon (1836), 2 Lew G C 48, Parke, B , and compare 1 Hid 246, and 
p 686, ante 

(A) 1 Hawk P 0 , c 60, ess 23, 24 , 3 Salk. 46 
, (t) It y Drisroll (1841), Car & M 214 

(*) Cockcroft y Smith (1705), 2 Salk 0*2 , R v Hewlett (1858), 1 F & F 01 

(l) R, v Odgers (1843), 2 Mood & JR 479 , see p 587, ante 

(m) 1 Hawk P. 0, c. 60, s 23, Weaver v Bush (1798), 8 Term Itop 78 , 
Scott v Brown (1884), 61 L T 746 , Harruon v Rutland (Duke), [1893] 1 U B. 
142, G A , compare Dean y Hogg (1834), 10 Bing 345 , Holmes y Boggs (1 8 j i), 
1 E & B 782, where the defeiriants had the full enjoyment of the promises, but 
not tbe full and exclusive ngbt of possession, and on this ground they were 
unable to justify the forcible removal of the plaintiffs See also title Trfhfass , 
and as to forcible entry and detamer, p 474, ante 

(a) 2 Roll Abr 646, A , and perhaps even under certain circumstances, if 
the object was merely to serye civil process (Harruon y Hodgson (1830), 
10 B *0 446) * , 
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1233 A common assault is a misdemeanour punishable with 
imprisonment with or without hard labour for not more than one 
year (o) 

An assault with intent to commit a felony is a misdemeanour for 
which two years’ imprisonment with or without hard labour may 
be awarded (p). 

An assault occasioning actual bodily harm is a misdemeanour, 
the punishment for which is penal servitude for not more than five 
nor for not less than three years, or imprisonment with or without 
hard labour for not more than two years (a). 

1234 Upon the geneial principle that whenever a defendant is 
indicted for a misdemeanour which includes m it an offence of minor 
extent and gravity he may be convicted of the minor offence so 
included, a person may be found guilty of a common assault upon an 
indictment charging him with inflicting gnevous bodily harm, or 
with unlawful wounding, or with assaulting and causing actual bodily 
harm (6), or upon any indictment charging a misdemeanour which 
includes the lesser misdemeanour of an assault (r) But there 
cannot be a conviction for a common assault upon an indictment for 
feloniously assaulting with intent to rob (d) 


(o) Offences against ilie Person Act, 1861 (‘24 & 25 Viet c 100), s 47 Instead 
of or m addition to imprisonment the offender mav be fined and oidered to 
entoi into his own xocogmsanco*, with or without euieties, to keep the peace and 
bo of good behaviour (tiitf , s 71) This offence is triable at quarter session* 
In all cases of assault, except (1) wheie the assault was committed m the course 
of an attempt to commit felony , (2) where the justices are of opinion that the 
assault is from any other cncuinstancos a fit subject for piosocution by indict- 
ment , and (J) where any question aiises as to the title to any lands, tenements, 
or hereditaments, or an} interest therein or accruing thorefiom, ox as to any 
bankruptcy or insolvency, or any execution under the pi or ess of an} court of 
justice, a court of summary jurisdiction nny upon complaint of the paity 
aggrieved hoar the charge, and upon conviction sentonce the offender to 
imprisonment lor two months, or a tine of £5, or m the case of an aggravated 
assault upon a woman or child, to impusonment foi hix months, or a fine of 
£'20 (Offences againBt the Poison Act, 1861 (24 & 25 Viet c 100), ss 42, 43 
46 , boo title MAGl8iitAi£s) If the complaint is dismissed they aie required 
to deliver to the defendant a ceitificote to that effect and the obtaining 
of such a certificate or, if he has been convicted, the payment of the fine or the 
suffering of the imprisonment awarded, releases him from all fuither or other 
proceedings for the same cause (ibid ss 44, 45) AJ though the charge may 
nave only been of a simple assault, the certificate will be a bar to an indict- 
ment for an aggravated assault aribing out of tho same transaction (R v 
Elnngton (or Lbrxnqton) (1861), 1 B A S 688), but not to an indictment for 
manslaughter if the person assaulted subsequently* dies (R v Moms (1867), 
L 11 10 O Jl 90) The certificate or the suffering of the punishment should 
be specially pleaded (R v Stanton (1851), 5 Oox, 0 0 324), as was done m R 
y Jblrtnuton, supra 

(p) Offences against the Person Act, 1861 (24 & 25 Yiot o 100), s 38 This 
offence is triable at quarter sessions The punishment is the same for an assault 
on a clergyman m the performance of hia autv (see tbtd , a 36) 

(a) Ibid ,a 47 , and Penal Servitude Act, 1S91 (54 & 55 Viet c 69), s 1 This 
offence is triable at quaiter sessions 

(5) R y Teadon (18ol), 9 Oox, C 0 91, C C R , R v Oliver (1860), 8 Oox, 
C 0 384, OCR 

(c) R y Canwell (1869), 11 Oox, C C 261, C C R , R v Taylor (1869), 
L R 1 C C y 194 

(cQ B. v. Wotdhdl (1872), 12 Cox, 0. 0. 249, Dnu>, J. 
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Sect 2 — Offences against Women and Girls. ' 

Sub-Sect. 1 —Rape 

1835. Anyone is guilty of the felony of rape who has unlawful 
and carnal knowledge of a woman by force and against her will («) 

The punishment for this offence is penal servitude foi life or for 
not less than three yeais, or imprisonment with oi without hard 
labour for not more than two years (/) 

1236 A man cannot be guilty as a principal in the fust degree 
of a rape upon his wife, for the wife is unable to letiact the consent 
to cohabitation which is a part of the contract of matrimony (9). 
But a husband, who is piesent and assisting another person to 
commit a rape upon his wife, may upon an indictment for iape be 
convicted as a principal 111 the second degree (/t), as also may a woman 
under similar circumstances (t) 

1237 Theie must be evidence of penetiation of the puvate 
parts of the woman bv the private parts of the pusoner, but the 
slightest penetiation is sufficient (/.), and it is not necessary that 
the hymen should be iuptured(/) It is not necessary to prove 
actual emission, the carnal knowledge being deemed to be complete 
upon pioof of penetration only (hi) If penetration cannot be satis- 
factorily proved, the pu&oner may be convicted of an attempt to 
commit a rape (») or of an indecent assault (0) 


(«) 1 Hawk P 0 , c 16, a 2 (8th ed , 1 , 122) As to the consent of a girl 
under the age of thuteen to the unlawful connection being no defenoe, see 
p 612, post As to boys under fourteen, see p 240, ante As to a woman being 
guilty of rape as a principal in the second degree, see p 250, note (r), ante 
(/) Offences against the Person Act, 1861 (24 & 25 Viet c 100), r 48 , Penal 
Servitude Act, 1691 (54 & 55 Viet c 69), s 1 This offence is not triable at 
quarter sessions (Quarter Sessions Act, 1842 (5 A 6 Viet c 36b s 1) 

(g) 1 Hale, P C , p 629, where Sir Matthew Hale also dis< uses the question 
whether connection after a voidable marriage, brought about bv compulsion and 
violence, amounts to rape The proposition stated m the text, and others arising 
from it, were discussed at great length by the Court for Crown Cases Reserved in 
R v Clarence (1868), 22 Q B D 25 Two of the judges who dissented from 
the decision of the uiajontj declined to admit that £he matrimonial consent 
of the wife to connection could not under any circumstances be retracted, and 
an opinion was expressed (per Hawkim, J , at p 52) that a husband might be 
convicted of a rape upon his wife, if he had connection with her maliciously 
intending to communicate disease to her In Popkm v Poplin (1794), 1 Hag 
Eoc 765, n (a divorce case where cruelty was charged), it was said by 1 oid 
Stowell, at p 767. n , “ the husband has a right to the person of his wife, but 
not if her health is endangered " , but whether he referred to a legal or a 
• moral right is not dear 

(A) 1 Hale, P C 629, B v Audlei/ (Lord) (1651), 3 State Tr 402 
(i) R v Ram (1893), 17 Cox, C C 609 

(A) R. v Lines (1844), 1 Oar & Kir 393, R v Stanton (1614), 1 Car & Kir. 
415 


S R v Hughes (1841), 2 Mood O C 190 

0 *“ ' ' ~ 


Cm) Offences against the Person Act, 1861 (24 & 25 Viet o 100), e 6 J , see 
B v Marsden, Q891] 2 Q B 149, C 0 B. 

(n) Criminal Procedure Act, 1851 (14 ft 15 Viet c. 100), s 9 So a person 
charged with aiding and abetting a person in committing a rape may be con- 
victed of aiding ana abetting him in attempting to commit it (R v Hupgood 
(1870). LB.1COB 221) 

(o) Criminal Law Amendment Act, 1885 (48 ft 49 Viet c 69), s 9 
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1238 The connection mast have been against the will of the 
woman, except in the case of a girl under the age of thirteen (a) 
A consent obtained by menaces of death or duress is in law no 
consent (b) If a pei son by giving a woman liquor makes her 
intoxicated to such a degree as to be insensible, and then has 
connection with her, he may be convicted of rape, whether he gave 
her the liquor to cause insensibility or only to excite her(r) If the 
woman is asleep when the connection takes plaoe, she is incapable 
of consent, and although no violence is used, the prisoner may be 
convicted of rape, if he knew that she was asleep (d) 

Submission owing to ignorance of, or to mistake as to the nature 
of, the act dono or the person doing it, and induced by the fraud of the 
prisoner, docs not constitute consent (e) A person who induces a 
married woman to permit him to have connection with her by 
personating her husband is guilty of rape (/) 

If a woman of unsound mind is in such a state of ldiotcy as to be 
incapable of expiessmg either consent or dissent, and the prisoner 
has connection with her without her consent, he is guilty of rape, 
but otherwise the consent of such a woman, induced by mere 
animal instinct, is sufficient to prevent the act fiom constituting a 
rape ( </) 


(a) Criminal Law Amendment Act, 1885 (18 & 4*) Yict c 69), s 4, R v 
JiaUhfff (1882), 10 Q 1) I) 74, OCR Thm iNo applies to an attempt to 
tornmit the oftenco (R v Ihnle (1865), L R 1 C C II 10) 

(5) 1 IJalo, P C 611, 1 Hawk P 0, c 16, s 7, R v Jones (1861), 4 L T 
151 

(<) 72 v Complin (1S45), 1 Cox, 0 C 220, COR, whore the gill, who was 
thirteen yt aisof ago, hod lefused the prisoner’s advances so long as she remained 
lonsuous If anyone else hud made her drunk, the pnsoner might equally have 
boon convicted Pai i tson J , repudiated the idea that the peison of a drunken 
woman by the inidsido might bo violated with impunity by every passer-by , as 
to which stn also It v J 1 left her (1859), Bell, 0 0 6J, 71 As to procunng 
delilemout ot women by threats, or by fraud, or by the use of intoxicating drugs, 
see also p 614 , port 

(<f) It v Mayers (1872), 12 Cox, C C 311 , R v Young (1878), 14 Cox, C C. 
114, OCR. 

(e) R v Flattery (1877), 2 Q. B D 410 CCRJv Case (1850), 4 Cox, 
C 0 220, if v Stanton (1851), 1 Car & Jui 415, R v Clarence (1888), 22 
Q B I) 23, 43, OCR The fraud must be as to the nature of the act, or os to 
the ldontitv of tho person committing it (R v Clarence , supra , at p 44, 
Siephen, J) 

(/) Ci lminal Law Amendment Act, 1885 (48 & 49 Yict. c 69), s 4 The 
section onl\ lefcrs to the case of a mained woman and the personator of her 
husband It is not altogether certain whether a similar personation by another 
man of the paramour ot a concubine Mould amount to lape Before the Act it L 
would pi obaoly have beon held that it did not (R v Barrow (1868), L R 1*“ 
COR 156 The Irish Court for Crown Cases Reserved refused, however, to 
follow that case m R v Bee (1884), 15 Cox, C 0 579, and the authority of 
R v Barrow must bo considered as to some extent shaken by the observations 
of the judges in R v flattery (1877), 2 Q B D 410, OCR) In the cose 
supposed the woman would not be protected by s 3 (2) of the Criminal Law 
Amendment Act, 1685 (48 & 49 Viet o 69) (see p 614, post), unless she was 
commonly supposed to be the wife of her paramour 
(p) The statement in tho text is token from a dictum ot Willes, J , m R v 
Fletcher (1859), Bell, C C 63, 70, which was adopted by Keating, J , in R ▼ 
Fletcher (1866), L R 1 C C R 39, and appioveu by the Court for Crown Cases 
Reserved m R \ ▼ BarraU (1873), L B 2 0 0. B 81 Seep 613, port. 
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1239. A oondonafcion or consent after the fact affords no 
defence ( h ), nor does the fact that the 'woman was the prisoner’s 
concubine (t) or a common strumpet (A). 

1240 The prosecutrix may be asked m cross-examination whether 
she has previously had connection with the prisoner with her own 
consent, and if she denies it, evidence of the fact may be given on 
behalf of the prisoner (/) Evidence may also be given with a view 
to show her character for general indecency ( w? ), or that Bhe is a 
common prostitute (n) , she may also be asked if she has had connec- 
tion with particular men other than the prisoner, but if she denies 
that she has, evidence cannot be given to contradict her denial (o) 

1241 Any person is by statute (p) guilty of a misdemeanour who 
unlawfully and carnally knows, or attempts to have unlawful carnal 
knowledge of, any female idiot or imbecile woman or girl under 
circumstances which do not amount to rape, but which prove that 
he knew at the time of the commission of the offence that she was an 
idiot or imbecile The consent of the woman or girl is immaterial 

The punishment for this offence is imprisonment with or without 
hard labour for not moie than two years (g) 

(h) 1 Hale, P 0 631 Formerly a con son t subsequent barred an appeal for 
rape, but not an indictment at the suit of tho King (Statu to of Westminster tho 
Second (1280) (13 Edw l f c 34)) 

(i) 1 Hale, P C 628 

(k) 1 Hawk P C , c 10, s 7 These foots, bowover, will of course have a 
bearing upon the question whether tho prosecutrix consented Su Matthew 
Halo (IPG 633) states the following cn cumstances by which the truth of the 
prosecutrix's evidence may be tested “ It the witness be of good fame, if she 
presently discovered (i e , complained of) the offence, made suit aftor the 
offender, showed circumstances and signs of the injury whoreof many are of 
that nature thut only women are the most proper examiners and mspectois, if 
the place wherein the act was done was roinote from people, inhabitants or 
passengers, if the offender fled for it, these and the like are concuinng 
evidences to give greatei probability to her testimony, wh a proved by others 
as well as herself But on the other side if she concealed tuo injury for any 
considerable tune after she had opportunity to complain, if the place where the 
act was supposed to be committed were near to inhabitants or common recourse 
or passage of passengers, and she made no outcry when and whore it is probable 
she might be heard by others, these and the like circumstances carry a stiong 
presumption that her testimony is falso or feigned” , doe also 4 BL Coin 213 The 
fact that the woman made a speedy complaint has always been admissible , as to 
when the details of her complaint may be given m evidence, seo pp 388, 394, ante 
In practice Borne conoboration of the woman’s statement is always rcquned, 
though tho iury may act upon her uncorroboiated evidence, if thoy think fit 

(l) H v Martin (18 M), 6 V &P 562, R v Riley (1887), 18 Q B I) 481, C.C E 

(m) R v Tistmgton (1843), 1 Cox, C 0 48 

n) R v Bari, r (1829), SC &P 589 

V>) R v Holmes (1871), L B 1 C 0 B 334 As to evidence to show the 
general reputation of a witness for untruthfulness, see p 383, ante , as to tho 
cross-examination of a prisoner with regard to his character or previous offences 
if the defence attacks the character of the prosecutrix or alleges tbo good 
character of the prisoner, see pp 382, 404, ante 

( p ) Criminal Law Amendment Act, 1 885 (48 & 49 Yict c 69), s «(*). 
by statute a misdemeanour punishable in the same way for any person 
employed in an institution for lunatics, or having the care or charge of a single 
patient, unlawfully to have or attempt to have carnal knowledgo ol a lunatic 
m such institution or under such charge , the consent of the lumit c is imma- 
terial (Lunacy Act, 1890 (53 Viet, c 6), ss 324, 325) 

(g) Criminal Law Amendment, Act, 1885 (48 A 49 Yict. c 69), s 5 (2) , see 
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1242 Upon a charge of rape or of unlawful carnal knowledge of 
a female idiot etc , the wife of the prisoner may be called as a 
witness for the prosecution without the consent of the prisoner (r). 

1243 Upon the trial of an indictment for rape the jury may 
convict the prisoner («) of — By threats procnnng or attempting to 
procure the woman to have any unlawful carnal connection (f) ; or 
by false pretences procuring her to have any unlawful carnal 
connection (u) , or administering to her any drug, matter, or thmg 
with intent to stupefy so as thereby to enable any person to have 
unlawful carnal connection with her (a) , or unlawfully and carnally 
knowing or attempting to have unlawful carnal knowledge of a girl 
under the age of thirteen years (&), or unlawfully and carnally 
knowing or attempting to have unlawful carnal knowledge of a girl 
above the age of thirteen years and under the age of Bixteen 
years (c) , or unlawfully and carnally knowing or attempting to 
have unlawful carnal knowledge of an idiot or imbecile woman 
under cncumstances which do not amount to rape (d) , or of an 
indecent assault 

Upon such conviction the defendant is liable to be punished in 
the same manner as if he had been convicted upon an indictment 
for such oQence. 

Sub Slot 2 — Offences under the Cnmmal Law Amendment Act, 1885 

1244 Any peison is by statute (e) guilty of a nnsdemeanoui who 
(1) by thieats oi intimidation piocures oi attempts to procure any 
woman or gnl to have any unlawful carnal connection (/) either 
within or without the King’s dominions, or (2) by false pretences 
or false representations (<j) procures any woman oi gill, not being a 
common prostituto or of known lmmoial character, to have any 
unlawful connection either within or without the King's dominions, 
or (8) administers to or causes to be taken by any woman or girl any 
drug, matter, or thing with intent to stupefy or overpower her so as 


also Lunacy Act, 18% (53 Yict c 5), ss 324, 325, and title Ltjnapics AND 
Peiisons of U is sound Mind The offence is not triable at quaiter sessions 
(Cuminul Law Amendment Aot, 1885 (48 & 49 Yict a 69), s 17) 

(r) Criminal Evidence Act, 1898 (61 A 62 Yict c 30), s. 4 It is not clear, 
however, that she can be compelled to give evidence agamst her will (Criminal 
Law Amendment Act, 1885 (48 & 49 Yict c. 69), s 20) , she certainly cannot 
be compelled to disclose any communication made to her by the prisoner during 
their marriage (Criminal Evidence Aot, 1898, supra, s 1 (d) ), and see p 40b, 
ante 


Criminal Law Amendment Act, 18S5 (48 & 4 1 Yict c 
Jhut , 

1) Jbtd , 


Ibid, a 3(1) 
■ '.83 (i 


s 9. 


(a) Ibtd , s 3 i 
Ibtd, s 4 
e) Ibtd, s 5(1) 
d) Ibid , s 5 (2) 

(e) Ibtd , a 3 

If) This may be either with the defendant himself or with another man 
(B r Williams (1898), 62 J P 310) v 

{g) If these are set out (and in If. V. Field, Central Criminal Court Sessions 
Papoi s, 1891, *t was held that it was necessary to do so), they need not ba 
negatived in the indictment (£ ▼. Clarke and Lyons (1895), 59 J. P, 248). 
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thereby to enable any person to have unlawful carnal connection 
with her. 

The punishment for any snob offence is impiisonment with or 
without hard labour for not more than two years ( h ) 

No person may be convicted of any Buch offence upon the evidence 
of one witness, unless such witness be corroborated m some material 
particular by evidence implicating the accused (t) 

1345 Any person is by statute (k) guilty of felony who unlawfully 
and carnally knows any girl under the age of thirteen yeais 

The punishment for this offence is penal servitude for life or for 
not less than three years, or imprisonment with or without hard 
labour for not more than two years ( l ) 

The legal presumption that a boy under tlie age of fouiteen 
years cannot be guilty of rape extends to this offence (»i) 

Any peison is by statute (n) guilty of a misdemeanour who 
attempts to commit this offence 

The punishment is imprisonment with or without hard labour for 
not more than two yeais, and both in this and the last-mentioned 
offence, if the offender's age does not exceed sixteen yoars, the court 
may, instead of sentencing him to imprisonment, order him to be 
sent to a reformatory for not moie than five nor for less than two 
years (o) 

In a prosecution either for the completed felony or for the 
attempt the consent of the girl is immaterial (p) 

1246 If upon an indictment for the felony of carnally knowing a 
girl under the age of thirteen years the jury are satisfied that the 
prisoner is guilty (1) of procuring oi attempting to procure the gul 
by threats or intimidation to have any unlawful carnal connection , 

(2) of procuring her to have unlawful connection by false pretences, 
if she is not a common prostitute or of known immoral character , 

(3) of causing to be taken by the gill any drug it thing with 
intent to stupefy her so as to enable any person to have such 
connection with hei , (4) of an attempt to have such connection , 
(5) of carnally knowing or attempting to have carnal knowledge of 
a gul under the age of sixteen years, or of an ljnbecile , or (6) of an 
indecent assault, but are not satisfied that he is guilty of the felony 
charged n the indictment, the jury may acquit him of the felony 


(A) Criminal Law Amendment Act, 1885 (48 & 49 Yiot c 69), ■ 8 No 
offence under this Act is triable at quarter sessions (ibid , s 17) 

(») Ibid , b 3 , R v btaxtb (1909), 2 Or App Hep 6 
• (A) Criminal Law Amendment Act, 1686 (48 & 49 Viet c 69), s 4 As to 
the unsworn evidence of a child of tender years upon a chaige of this kind, 
see p 408, ante 

(l) Ibid , Penal Servitude Act, 1891 (54 & 56 Yict c 69), s 1 This offence 
is not triable at quarter sessions (Criminal Law Amendment Act, 1885 (48 & 49 
Yict c 69), s 17) 

(m) R v Waile, [1S92] 2 Q B 600, C C B The judges expressed different 
opinions as to wheuiet he could be convicted of the attempt 

(n) C riminal Law Amendment Act, 1S85 (48 & 49 Yict c 69), s 4 

(•) Ibid., Children Act, 1908 (8 Edw 7, c 67), ss 67 and 134 (3), and Hurd 

(p) B v BeaU (1865), L E 1 O C B 10. 
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gad find him guilty of any one of the above offences. Thereupon 
the prisoner may be punished as if he had been convicted on an 
indictment for that offence (q). 

A boy under fourteen who is indicted for the felony of carnally 
knowing a girl under thirteen may on that indictment be convicted 
of an indecent assault (r) 

The prisoner may be convicted of an indecent assault, although 
the girl consented to the act (s) 

1247 Any person is by statute (a) guilty of a misdemeanour who 
unlawfully and carnally knows or attempts to have unlawful carnal 
knowledge of a girl of or above the age of thirteen years and under 
the age of sixteen years The consent of the girl is immaterial 

The punishment is imprisonment with or without hard labour for 
not more than two years ( b ) 

It is a sufficient dofence to such a charge that the defendant had 
reasonable cause to believe that the girl was of or above the age of 
sixteen years (c) 

No prosecution for the last-named offence can be commenced 
moie than six months after the commission of the offence (d) 

In these cases of carnal knowledge of girls under the age of 
thirteen or sixteen it is sufficient for the prosecution to prove 
pcnctiation, the enmo being complete without emission (e). 

A girl under the age of sixteen years cannot be convicted of 
mating n man to the commission of the offence of unlawful carnal 
knowledge of hei, 01 of aiding and abetting him in committing 
it (f) 

1248 An extinct from a register of births, which is proved to be 
an examined copy oi extract, or w hich purports to be signed and 
cei titled as a tine copv or extract by the ofccer intrusted with 
custody of the onginal, is suflicient evidence of the age of the 
piosecutnx, if she is identified as the person named in the 


(</) Criminal Law Amendment Act, 1885 (18 A 49 Viet c 69), a 9 But he 
cannot, it appears, be convicted of a common assault (It v Catherall (1875), 
13 Cox, 0 0 109 It was hold that upon a charge of lelony under s 4 of the 
ubove Act the pusoner might be convicted of an indoccnt assault although the 
unsworn evidence of a child was received against him (as to which see p 408, 
antt ), and although there was no other sufficient evidence against him (It v 
W ealand (18S8), 120 Q B D 827, OCR, and see Prevention of Ciuelty 
to Childien Act, 1904 (4 Edw 7, c 15), e 15, and Children Act, 1908 
(8 7 c 07), e 30) 

(r) R v WiVtanu, [1893] IQ B 320 C C R/ 

(#) Criminal Law Amendment Act, 1880 (43 A 44 Viet c 45), s 2 < 

fa) Ctumnal Law Amendment Act, 1885 (4b A 49 Viet c GO), s 5 (1). 
lb) Ibid 
4 Ibtd. 

(of) Ibid Prevention of Cruelty to Childien Act, 1904 (4 Edw 7, c 15), 
s 27. If the original prosecution upon which the prisoner was committed for 
trial wbb one of iapc, and was commenced within the six months, the prosecu- 
tion will be m time, even though the prisoner is tned only on an indictment for 
the statutoiy misdemeanour at a date when the six months have expired (R v 
West, [1698] 1 Q B 17 l C C H J 
(r) R v Mvrsden, £lim] 2 QB 149, C CR 
(/) R v Tyrrell, [18< 1] 1 Q B 710, OCR 
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extract ( g ). But her age may also be proved by any lawful 8m s, 
evidence (h) Offenoei 

1249. Upon an indictment for carnally knowing a girl between ^fatten 
the ages of thirteen and sixteen and for asBanlting her the defendant ^ 
may, if there was no consent on the part of the girl, be convicted — 
of a common assault (t). 

1250 Any person is by statute ( K ) guilty of felony who, being the Owner etc. 
owner or occupier of any premises or assisting in the management 
or control thereof, induces or knowingly suffers any girl under the defilement at 
age of thirteen years to resort to or be upon such piemisos for the girl on the 
purpose of being unlawfully and carnally known premises. 

Tne punishment is penal semtude for life or for not less than 
three years, or imprisonment with or without haid labour for not 
more than two years (i) 

Any such person is by statute (m) guilty of a misdemeanour if 
the gnl is above the age of thirteon and undoi the age of sixteen 
years. 

The punishment is imprisonment for not mote than two years 
with or without haid labour (n) 

In either case it is a sufficient defence that the accused had 
leasonable causo to believe that the girl was of or above the age 
of sixteen years (o) 

The father or mother of the girl may be convicted of either offence, 
although she was living at home with them (p). 

Sub-Sect 3 — Incest 

1251. Any male person is by statute ( q ) guilty of a misdemeanour inewt, 
who has carnal knowledge of a female who is to his knowledge his 
granddaughtei, daughter, sistei, or mothei 

The punishment for this offence is penal servitude for not moie 
than seven or for not less than three years, or lmpn -onment with or 
without hard laboui for not more than two years , if it is alleged m 
the indictment and proved that the fomale is under the age of thirreen 
years, the accused may be sentenced to penal servitude for life or 
for not less than three years, or imprisonment with oi without hard 
labour for not moie than two years , if the age of the accused does 
not exceed sixteen years, he may be sentenced to be whipped and m 

(V) Evidence Act, 1831 (14 & 13 Viet c 99), s 14 , R v Weaver (1872), L It 
20 0 B 85 

( h ) Even by the evidence of persons who have soon her and speak as to thoir 
belief with Tegardto her age (A v Cox, [1898] 1 Q B 179, 0 C B) 

„ (») R v Rostock (1893), 1* Cox, C 0 700 See also R v Outline (1870), 

L B. 1 O 0 B. 241 

Ik) Criminal Law Amendment Act, 1883 (48 & 49 Yiot c 09), s 6 (1) 

\l) Ibid , Penal Servitude Act, 1891 (34 & 33 Viet c 69), s. 1, 

(m) Criminal Law Amendment Act, 1883, supra, s 0(2) 

(») Ihd 
\o) Ibtd 

{p) R y Webster (1885), 16 Q B D 134, 0 0. B , but not where the parent 
has permitted intercourse on one occasion foT the purpose of obtaining evidence 
against a man who has previously seduced the girl (R r Merthyr Tydfil 
Justices (1894), 10TLB. 375) See also p 642, ante 

(f) Punishment of Incest Act, 1908 (SEaw 7, c 45), s 1. Offences under 
this Act are not triable at quarter sessions (tbtd , ■ 4) 
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addition to be Bent to a reformatoiy for not leas than two years or 
more than five years (r). It is immateiial whether the carnal 
knowledge was had with the consent of the female (?) 

1252 Any male person is by statute («) guilty of a misdemeanour 
who attempts to commit any such offence The punishment is 
impusonment for not more than two years with or without hard 
labour ( t ). 

1253. Upon the conviction of the full offence or of an attempt to 
commit it q gainst a female under twenty-one years of age, the 
court may divest the offender of all authority over her, and if he 
is her guardian, remove him from such guardianship, and m any 
such case may appoint any peison or persons to be her guardian or 
guardians duung her minority or any less penod, provided that 
the High Court may at any time vary or rescind the Older by the 
appointment of any other person as such guardian, or m any other 
respect ( a ) 

1254 A female of or above the ago of sixteen is by statute (b) 
guilty of a misdemeanour who permits a person who is to her 
knowledge her grandfather, father, brother, or son to have carnal 
knowledge of her 

The punishment for this offence is penal servitude for not moie 
than seven nor less than three years, or imprisonment with or without 
hard labour for not more than two yeais (c) 

In the above-mentioned piovisions the terms " bi other ” and 
"sister" include half-brother and half-sister, and such provisions 
apply whether the relationship between the accused and the peison 
with whom the offence is committed is traced through lawful 
wedlock oi not (d) 

The Vexatious Indictments Act, 1859 (c), applies to these offences 

1255 If on the trial of an indictment for lape the jury are 
satisfied that the defendant is guilty of an offence under the Punish- 
ment of Incest Act, 1908, but are not satisfied that he is guilty of 
lape, they may acquit him of rape and find him guilty of an offence 
against that Act , and on a trial for an offence against that Act a 
defendant may be acquitted of that offence and convicted of an 
offence ( f) under ss 4 or 5 of the Criminal Law Amendment Act, 
1885 (g) 

1256 Upon piosecutions for incest under the Punishment of 
Incest Aht, 1908(h ) , the wife or husband of the accused may be 

(r) Punishment of Incest Act, 1908 (8 Edw 7, c 45), Penal Servitude Act,' 
1891 (54 & 55 Tick 0 69), s 1 

! •) Ibid , e 1 
tj Ibid 
t) JbiJ 
f Ibui , a 2 

) IHd , Penal Servitude Act, 1891, supra, a 1 
!) Punishment of Incest Act, 1908 (8 Edw 7, c. 45), l. 9. 

) 29*23 Vmt c 17 

(/) Punishment of Incest Act, 1908 (8 Edw 7, c 45), s. 4 (1), (2), (3). 

(?) 48 & 49 Yict c 69 , os to these offences, see p 614, ante 
W <> Edw 7, c 45 
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osllad u a witness either for the prosecution or the defence, end *»».*. 
without the consent of the person charged (i), Mmseg 

1257. All proceedings under the Punishment of Incest Act, 

1908(A), are to be held tn camera (l) No prosecution for any and 8 Mb, 
offence under the Act can be commenced without the sanction of r 
the Attorney-General, except in the case of a prosecution commenced -- 
by or on behalf of the Director of Public PioBecutions (m). QmMm 


Sub-Sect 4 — Indecent Assault 


1258. Any person is by statute (n) guilty of a misdemeanour who Indecent 
commits an indecent assault upon a female 

The punishment is imprisonment with or without hard labour 
for not more than two years (o) 

It is no defence to a charge of indecent assault upon a young 
person under the age of thirteen to piove that she consented to the 
act of indecency (p), but where she is above the age of thirteen 
consent is a sufficient defence ( 9 ) 

Sub-Sect 5— Abduction (r) 

1259 Where any woman of any age has any interest, legal or Abduction 
equitable, present or future, absolute, conditional, or contingent in o( heiresses 


ft) Punishment of Incest Act, 1908 (8 Edw 7, 0 46), s 4 (4) , but soo p 614, 
note (r) 

8 Edw 7, c 46 

E lbld'B 6 
Ibid , e 6 

(91) Offences against the Person Act, 1861 (24 & 26 Viet 0 100), s 62 
(0) Ibid , Penal Servitude Act, 1801 (64 & 66 Viet c 69), s 1 The offender 
may also be fined and requited to find sureties for his good behaviour (Offences 
agamst the Person Act, 1861 (24 & 26 Viet, c 100), s 71) The offence is triable 
at quarter sessions 

(p) Criminal Law Amendment Act, 1880 (43 & 44 Viet c 16), s 2. As to 
acts of gross wdeoency committed by a male person with another male person, 
see p 639, ante 

(9) As to consent, see p 612, ante As to the cross-examination of the 
prosecutrix with respect to other acts of indecency committed with her consent, 
the principles stated on p 613 with respect to rape will apply to charges of 
indecent assault. As to admitting the unsworn endenbe of children of tender 
vears, see p 44)8, ante As to a court of summary -jurisdiction dealing with an 
indecent assault on a person under sixteen, see Children Act, 1908 (8 Edw. 7, 

0 67), s. 128, and p 269, note, ante 

(r) There are certain provisions as to the offenoe of abduction which although 
still remaining umepealed may be said to have fallen into desuetude. The Statute 
of Westminster the Second (1 286) (13 Edw l,c 34) provides that of women earned 
away with the goods of their Mbsoands, the Sing shall have suit for the goods so 
token away {ibid ,i 3), that if a wife willingly leave her husband and go away 
and oontmue with her advouterer, she shall lose her dower, unless her husband 
takes her back {ibid , a. 4). A punishment of three years’ imprisonment is imposed 
upon a person who carries away a nun from her house, although with her own 
consent (ibtd , s. 6). The rest of that part of the chapter of this statute which 4 
relates to rape to repealed, by stat 9 Geo 4, c 31, s 1 By c 35 ol the 

stat Westminster the Second (supra) it is provide that concerning children, 
males or females (whose marriage belongeth to another), taken and earned 
away, if the ravisher have no right in the msmage, though after he restore the 
child Unmarried, he nevertheless be punished host his default by two yeses 

impneoxime at ; end if he do not restore, or do merry the child after the years 
of consent, end be not able to “ satisfy for” the marriage, he shall abjuro the 

H.L — nt * * 2 A 
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toy real or personal estate or is a presumptive heiress, coheiress, 
or one of the next of kin to anyone having each an interest, anyone 
is by statute (a) guilty of felony (1) who from motives of lucre takes 
away or detains Buch woman against her will with intent to marry 
oi carnally know tier, or to cause her to be married or carnally 
known by any other peison, or (2) who fraudulently allures (5)> 
takes away, or detains such woman, being under the age of twenty- 
one years, out of the possession and against the will of her father 
or mother or of any other person having the lawful care or charge 
of hei with the like intent 

The punishment is penal servitude for not moie than fourteen nor 
less than three yoais, or imprisonment with or without hard labour 
for not more than two years ( c ) 

A peison convicted of this offence is incapable of taking any 
interest or estate in any leal or peisonul propel ty of the woman or in 
any property which may come to her as heiress or next of km ( d ) 

If the offender has married the woman abducted, such property 
is, upon the conviction, to be settled in such manner as the 
Chancery Division of the High Court of Justice Bhall upon an 
information by the Attorney-General appoint (d) 

As tho offence consists in the abduction oi detainer, it ib no defence 
that the woman was at first taken away with her own consent, if she 
aftciwaids lofusos to continue with the offender nor is it material 
that she was ultimately married oi defiled with her own consent (c). 

If the jury ate not satisfied that the prisoner acted from motives 
of lucie, he cannot be convicted of the fonner of the offences above 
described (/) 

1260 Anyone is by statute ( g ) guilty of felony who by force takeB 
away or detains againBt hei will any woman, of any age, with 
intent to marry or carnnlly know hei, oi to cause hei to be 
mamed or carnally known by any other person 

The punishment is penal seivitudo for not moie than fourteen 
noi less than three jeais, or imprisonment with or without hard 
labour for not moie than two years (/t). 

1261 Everyone is by statute (?) guilty of felony (1) who unlaw- 
fully, either by force or fiaud, leads or takes away, or decoys or 
entices away, or detains any child under the age of fouiteen yeais 
with intent to depuve any parent, guardian, or other person having 


Naim or baVfe perpetual imprisonment The remainder of this Act is repealed 
by (die Civil Froceauie Acts Repeal Aot, 1879 (42 (x 43 Yict a 69), s 2 
(a) Offences against the Person Aot, 1SG1 (24 ft 20 Yict o 100), s 63 * 

(bj JR v Burrell (1663), Le ft Ca 364 

(e) Offences against the Person Act, 1861 (24 & 26 Viot c 100) s 63 , Penal 

Servitude Act, 1891 (64 ft 66 Yict c 69), s 1 The offence of abducting a 

woman or a gu I is not triable at quarter sessions (Quarter Sessions Act, 1842 
(6 ft 6 Yict c 38), s 1) 

(d) Offences against tho Person Aot, 1861 (24 & 26 Yict c 100), a 63. 

(«) 1 Hawk P C , c lb, Port Il„ ss 7, 8 (8th ed , 1 , 124) 

(/) A V Barrait (18401, 9 0 ft P, *87 

(a) Offences against the Person Aot, 1861 (24 ft 26 Yiot o 100), a 64k 
(A) Ibtd ; Penal Servitude Act, 1891 (64 ft 66 Yict o 69;, s 1 
(t) Often oec against the Person Act, 1861,(24 ft 26 Yict c 100), s 56. 
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the lawful care or charge of such child, of the possession of such 
child, or with intent to steal any article upon or about its person , 
or (2) who, with any such intent, receives or harbours any suoh 
child knowing it to have been by force 01 fraud so taken or deooyed 
away or detained. 

The punishment for this offence is penal servitude for not more 
than seven or less than three years, or imprisonment with or with* 
out haid labour for not moie than two years, and if the offender is 
a male under sixteen years of age, he may be whipped (A.) 

No one is liable to prosecution for this offence who lus churned 
any right to the possession of the child so taken or decoyed away 
or detained, or who is the mother of the child or m the case of tin 
illegitimate child claims to be the father of suoh child ( l ) 

Fraud practised upon either the parent or the child is sufficient 
to establish the offence (m) A person who has been m possession 
of a child with the consent of its parents, but who unlawfully aud 
against the will of the patents deliveis it over to another person, 
detains the child In such a case falsehoods told to conceal how 
the child has been disposed of are evidence of the dotumer boing 
fraudulent («) 

1262 Anyone is by statuto (o) guilty of a misdemeanour who 
unlawfully takes or causes to be taken any unmained girl under 
the age of sixteen years out of the possession and against the will 
of her father or mother, or of any other person having the lawful 
care or charge of her 

The punishment ib imprisonment with or without haid labour for 
not more than two yeais (p). 

1263 A manual possession by the father or guaidian need not 
be shown If the gul was a member of lus family and undei 
his control, it is sufficient If sho leaves her father s house for a 
particular purpose with his sanction, she cannot lega 'y be said to 
be out of his possession (q) The taking need not be by force oithor 
actual or constructive (r), and the consent of the gul, if it has been 
obtained by the defendant’s peisuasions, is immaterial (#) 


(k) Offences Against the Pei son Ait, 1SC1 (24 & 25 Yict c 100 j, s 50, Penal 
Servitude Act, 1891 (54 & 55 Vut c 69), a 1 
(Z) Ibid Although the mother may not be convicted of this offence, she may 
it seems, be convicted of the offence of conspiring with someone else to take a 
child out of the possession of the person who has the lawful care of it, sen Jl v 
Ditgutd (1906), 21 Cox, 0 CL 200, C 0 It , R v Crewman (1908), 98 L T 700 
(m) R v ReUis (1891), 17*Cox, 0 C 060, OCR 
• (n) R v Johnson (1884), 15 Cox, C C 481, COR 

(o) Offences against the Person Act, 1801 (24 & 25 Viet c 100), s 55 

(p) Ibid , , the defendant may also be finoa and required to find sureties for 
good behaviour (ibid ) 

(o) R v ManUHow (1853), Dears C C 159, Jervis, C J 
(?) R v Mankletow, supra , R v Fiazrr (1861), 8 Cox, C 0 446, R ▼* 
Baillte (1859), ibid v 238 (where the girl voluntarily left her home for an hour 
to be married and then returned, the marriage never having been consummated) , 
R v* Mycock (1871), 12 Cox, 0. 0 28 

(t) M v Tunstleton (1668), 1 Lev 257 , R ▼ Robins (1844), 1 Car & Kir 
456 , 22. v Mankletow, supra , compare R v Meadows (1844), 1 Oar & Kir 399, a 
case which it would appear difficulty reconcile with these and other authorities 
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Tho defendant may be convicted, although he took no part In the 
actual removal of the girl, if he previously solicited her to leave 
her father, and afterwards received and harboured her when she 
did so (t) Bnt if a gal leaves her father of her own aeoord, the 
defendant taking no active part m the matter and not persuading 
or advising her to leave, he cannot be convicted of this offence, even 
though he failed to advise her not to come, or to return, and 
afterwards har homed her (a) 

The fact that the defendant believed upon reasonable grounds 
that the girl was sixteen years of age, affords no defence upon a 
charge of abduction ( b ) 

A person who finds a girl wandering m the street and takes 
her away with him cannot be convicted of abducting her, in the 
absence of evidence that be knew that she was under the lawful 
care or charge of her father, mother, or any other person (c), nor 
can a person who takes possession of a child be convicted of this 
offence, if he honestly believes that he is entitled to the legal custody 
of the child (d). 

If the taking is intended to be temporary only, and for a purpose 
not inconsistent with the possession of the father, it does not 
necossanly amount to a taking out of his possession , but if a girl 
is taken away for the purpose of being detained for a time in order 
that she may cohubit with the defendant, the fact that he sent her 
hack after a temporal y cohabitation affordB no defence^) 

If a girl is taken out of the possession of a person having the 
lawful custody of her, the person so taking her may be convicted 
of abducting her, although he was influenced by religious or philan- 
thropic motives (/) 

The offence is committed by anyone who takes a female illegiti- 
mate child fiom the custody of its mother or its putative fathei (g). 


but for tho foot that the defendant was herself a girl, and the two girls 
wandered away together See the observations of Mauee, J , on this case m R 
v Kims (I860), 4 Cox, C 0 167, at p 166 The marginal note to R v Meadow 
is misleading , see the observations of the judges in R v Mankletow (1863), 
Dears C 0 169, see also on this subject R v Miller (1876), 13 Oox, 0. 0. 
179, Lush, J 

( t ) R v Robb (1864), 4 P 4J 69, Poliook, OB , if v Handley (1869) 
1 F & F 648, WionrMAV, J 

(а) 11 v Oh/ier (1866), 10 Cox, 0 0 402, Beamweli,, B , R ▼ Jams 
(190.1), 20 Cox, C 0 249 , see, however the observations of Aederson, B , in 
A v iusuell (1847), 2 Cox, C C 279 which, it is submitted, are not in accord- 
anoe with the views expressed by judge s m tho later cases 

(б) R v Pnnce (1870), L It 2 C C R 164 < 

MJIt Green and Rates (1362), 3 F &F 274, R v Hibbert (1869), L R \ 
0 C It. 184 

(d) A. v Tinkler (1869), 1 F A F 613, bos also B ▼ Prince, supra, at 
p, 176; and as to children under fourteen years of age, see Offences against the 
Person Act, 1861 (24 & 26 Viet o 100), s 66, and p 620, ante. 

(«) B. v Tinmine (I860), Bell, 0 0 276 , R v BatUte (1869), 8 Cox, C. 0, 


(/) A ▼ Booth (1872), 12 Cox, C C 231, Quaen, J " Though the statute 
probably ntincipally aims at Beduohon for carnal purposes, the taking may 
be by a female with a good motum; though there may be such cases which 
are not immoral in one sense, I my that the act forbidden is wrong” IB, v. 
Prince, supra, per Braxwill, B , at p 174) 

(?) 1 Haw k P.,0 , c. 16, s. 14 (8th ed , 1 , 128); 1 Bast, P. C. 467; B, ▼. 
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The taking oat of poaseanon moat be against the will of the taw.** 
father, mother, or other person having the lawful care or charge of Ofi&MS * 
the girL A taking with the consent of the parent or goagraian, asAat 
it snch consent is obtained by fraudulent misrepresentations, id a Wema 
taking against his will (h). sndOMs. 

The fact that a parent has countenanced a lax, though not 
necessarily an immoral, course of life bv the girl may m some 
cases be evidence that the taking out of his possession, though 
unknown to him, was not against his will (t). 

1264. Everyone is by statute ( k ) guilty of a misdemeanour who, Abduotkm of 
with intent that any unmained girl under the age of eighteen years 
should be unlawfully and carnally known by any man or men, takeB 
or causes to be taken such girl out of the possession and against 
the will of her father or mother or any other person having the 
lawful care or charge of her. 

The punishment is imprisonment with or without hard labour 
• for not more than two years (a). 

It is a sufficient defence to snch a charge, if it is made to appear 
to the court that the defendant had reasonable cause to believe 
that the girl was of or above the age of eighteen years (ft). 


Sect 8 — Cruelty to Children (c). 

1265 Any person is at common law guilty of a misdemeanour Neglect to 
who, being obliged by duty or contract to provide for an infant of ptorMto tied 
tender years unable to provide for and take care of itself, whether 
such infant is the child, apprentice or servant of such person, 
refuses or neglects to provide sufficient food or bedding for such 
infant so as thereby to injure its health (d) 

The pumBhment for this offence is fine and imprisonment without 
hard labour (e) 


1266. Any master or mistress is by Btatute (/) guilty of a misde- Neglect to 
meanour who, being legally liable to provide for his or her apprentice proride ,ood 
or servant necessary food, clothing, or lodging, wilfully and without ^rente, 
lawful excuse refuses or neglects to provide the same, or unlawfully 


Comfort (or Camforth) (1742), 1 Bott and Const, Poor Laws, flth ed , p 468 , 2 
Stars. 1162. As to the possession of the mother, see R v Hopktnt (1806), 7 Bast, 
679 


(A) R v Hopbine (1842), Car & ML 264. 

(t) R v Pnmelt (1868), 1 F. ft F 60 

(A) Criminal Law Amendment Act, 1886 (48 ft 49 Yict o. 69), s 7 The 
epees already cited (pp 621, 622, ante) as to when a girl is to be considered in the 
possession of her parents, and as to what amounts to taking her oat of snch 
po ss es si on, apply to prosecutions under this section (see R v Menkert (1886), 16 
Cox, 0 0 267). To warrant a conviction there most be evidence that she was 
induced by the defendant to leave her home (A v Kauffman (1904), 68 J. P. 
189, Bosasqtjbt, K.0 , Common Serjeant) 

(a) Criminal Law Amendment Act, 1886, tupra, a 7. 

(A) Ibid. 

(e) For abduction of children, seep 620, ante. 

la) R. v. Friend (1802), Bun ft By. 20; A v. Bogan (1861), 2 Den. 277, 
0.0 B. ; If. v PkxUpott (1863), 22 L J (u. o.) 118, 0. 0 B. 

(e) She offence is triable at quarter sessions 

(/) Offences against the Person Art, 1861 (24 ft 26 Viet. a.IOOJ, s 26. 
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and maliciously does or causes to be done any bodily harm tc such 
apprentice or servant so that his life is endangered or hiB health is, 
or is likely, to be permanently injured. 

The punishment is penal servitude for not more than five nor less 
than three years, or imprisonment with or without hard labour for 
not more than two years The defendant may also be fined and 
required to find sureties for good behaviour (tf) 

1267 Every person over the age oi sixteen years is by statute (fc) 
guilty of a misdemeanour who, having the custody, charge, or 
care(t) of any child or young person (/l), wilfully assaults, llltieats, 


( g ) Offences Against the Person Act, 1801 (21 & 25 Viet c 100), s 20 , 
Penal Servitude Act, 1891 (54. & 55 Yict c 69), s 1 The neglect to provide 
necessary food, clothing, medical aid or lodging to a servant or appi entice, 
if the master or mistress is legally bound to provide it, is also punishable 
summarily by a fine of £20 01 imprisonment ioi fix months (Conspiracy 
and Proteotion of Property Act, 1875 (38 & 39 \ict c. SO), s 6) Tho 
defendant has by s 9 a right to elect to be tried 011 indictment 
At common law, apart from any contractual Lability to provide food, clothing 
and other necessaries, the mastei of an appi entice who resides with him, or of 
a soi van t who is of tender years, or is so iai under the mastei *s restraint or 
dominion by helplessness of body or mmd as to be unable to withdiuw himself 
flora his control, is liable to be indicted, if he wilfully neglects to Bupply such 
n< cossanos, and if by reason of such neglect tho apprentice or servant dies ot is 
senously injured 111 health I 11 Buch a case the indictment must allege the 
tender years or helplessness of the sorvaut (R v Gould (17(H), 1 Salk 381 , 
R v Self (1176), 1 Leach, 1 f7 (S C 1 East, P C 226), R y Ridley (1811), 
2 Camp 650, R v Smith (186j), Le & Ca 607) A master is not, apart 
from contract, legally bound to provide medical attendance for his servant 
(Wennall v Adney (1802), 3 Bus A P 247 , Sellen v AVwau (1829), 4 C & P 
80) , but it is otherwise in the case ot on apprentice living with the master (R y 
Smith (1837), 8 0 &P 153) 

(k) ChddTen Act, 1908 (8 Edw 7, c 67), s 12 (1) 

{%) A person who is the patent or legal guardian of a child or young poison, 
ot who is Legally liable to maintain him, is to he presumed to have the custody 
of lum, nud as between father and mother tho father is not to be deemed to have 
ceased to have the oustody of tho child or young person by reason only that he 
has deserted or does not loside with the mother , any person to whose charge a 
child or young person is committed by any person who has the custody of lam 
is to be presumed to have charge of him, and anv other peison having actual 
possession or control of a chila or young porson is to be presumed to have the 
care of him (t btd , s 38 (2) ) , see R v Connor , [1908] 2 K B 26 In the case 
of an illegitimate child the father is not the 14 paient ” of the child or a person 
44 legally liable to maintain him,*’ until he is declared to be so by affiliation 
proceedings instituted for that purpose ( Butler v Greyory (1902), 1ST L R 370) 
(A) 44 Child ” for the purposes of the Act means a person under the age of 
fourteen yeais (t btd , s 131) , 44 young person ” m the Act means a person who 
is fourteen* j ears of age and undei the ago of sixteen (ibid ) Where m a charge 
or an indictment for an offence against the Children Act, 1908 (8 Edw 7, c, 671 
or against as 27, 55, or 56 of the Offences against the Person Act, 1861 (24 & 
25 Viet, o 100), or any offence against a child or young person under ss 6, 42, 
43, 32, or 62 of that Act, or against the Dangerous Performances Acts, 1879 
and 1897 (42 & 43 Viet, o 34 , 60 & 61 Yict c 52), or for any other offence 
involving bodily injury to a ohild.or young person (except an offenoe under the 
Criminal Law Amendment Act (1885) ), it is alleged that the person by or in 
respect of whom the offence was committed was a child or young person or was 
unaer or above any specified age, and he appears to the court to have been so, 
at the date of the commission of the alleged offence, be is for the purposes of 
the Children Act, 1908 ^ Edw 7, c, 67), to be presumed at that date to have 
been a child ete , unless the contrary is proved fund., s 123 (2) , see also JK, v. 
Gw, [1898] l 179.eC E) 
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neglects, abandons, or exposes (l) such child or young person, or Ban. 
causes or procures him to be assaulted, ill treated, neglected, Cruelty 
abandoned, or exposed in a manner likely to cause him unnecessary CttMn 
suffering or injury to health (to). 

The punishment for this offence upon conviction on indictment is 
a fine of £100, or alternatively, or in default of payment of such 
fine, or in addition thereto impiisonment with or without hard 
labour for not moie than two years (n) If it is pioved that the 
accused was to his knowledge directly or indirectly interested in 
any sum of money payable in the event of the death of the child 
or young person, then m the case of a conviction on indictment the 
fine may be increased to £200, or in lieu of any other penalty the 
accused may be sentenced to penal servitude for five years (o). 


1268. A patent or other person legally liable to maintain a child Meanfnj 
or young person is doomed to have neglected (a) him m a manner neglect, 
likely to cause injury to his health, if he fails to provide adequate 
food, clothing, medical aid, or lodging for lnm, oi if boing unable 
to provide it he fails to take Bteps to procure it under the Acts 
relating to the relief of the poor ( b ) 

A person may be convicted of any of the above offences, 
notwithstanding that actual Buffeung or injury to health, or the 
likelihood thereof, was obviated by the act of another person (r), 
and notwithstanding the death of the child or young person (d) 

The Children Act, 1908, does not take away or affect the right of 
any parent, teacher, or other person having the lawful control or 


(l) To abandon or expose any child under the age of two years, whereby its 
life is endangered or its health permanently injured or likely to be so, is also a 
misdemeanour punishable by penal servitude for five years or imprisonment 
with or without hard labour for not more than two yearn (Offences against the 
Person Act, 1661 (24 & 25 Viet o 10O), s 27) 

(m) Injury to health includes injury to or loss of sight o? hearing or limb or 
organ of the body and any mental derangement (Children A t, 1908 (8 Ed w 7, 
c.b7),s 12(1)) 

(«) Children Act, 1909 '9 Edw 7, c 67), s 12 (1) On summary conviction 
the punishment is a fane of £15, or in default of payment of or m addition to 
such fane six months' unpimonment with or without hard labour (ibid ) 

(o) Children Act, 1908 (8 Edw 7, c 67), s 12 (6) * The accused is to be 
deemed to be interested in such sum of money, if he has any share m or any 
benefit from the payment of the money, although he is not the person to whom 
it is legally payable (ibid , a 12 (6) ) A copy of a polity of insurance, certified 
by an officer or agent of the insurance oompany granting it to be a true copy, is 
nnmd facie evidence that the child or young person therein named has been 
insured, and that the person m whose favour the policy has been granted is the 
Mrson to whom the money insured is legally payable (ibid , a 12 (7) ) As to 
the disposal of the child or yonng person by order of court when the person 
having the charge or custody of him is convicted of cruelty, or committed for 
tnal for that offence, see ibid , ss 21, 22, 23 
(a) Neglect is the want of reasonable care, that is, the omission of suoh steps 
as a reasonable parent would take, and such as are usually taken in the ordinary 
experience of mankind. “ Wilfully ” means that the aot is done deliberately and 
intentionally, not by accident or inadvertently, but so that the mind of the 
person who does the act goes with it (B v. Senior, [1899] 1 Q 6 283, 291, 
0 O &.). As to the common law obligation in these coses, see p 664, ante. 

e Children Act, 1908 (8 Edw 1, c 67), a. 12 (1). See title Poob Law. 

Ibid, a 12(2) 

Ibid,, s 12 (3). . 
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charge of a child or young person to administer punishment to 
him (f). 

1269 Where it is proved that the death of an infant under three 
years of age wrb caused by suffocation (not being suffocation caused 
by disease or the piesence of any foieign body in the throat or air 
passages of the infant) whilst it wsb m bed with some other person 
over sixteen years of age, who was at the time of going to bed under 
the influence of drink, that person is deemed to have neglected the 
infant in a manner likely to cause uijuiy to its health (/). 

1270 Upon the trial of any person over the age of sixteen 
indicted foi the manslaughter of a child or young person of whom 
he had the custody, charge, or care the jmy may convict him of 
one of the above-mentioned offences (g) 

The wife or husband of a person charged with any of the above 
offences may be called as a witness, either for the pioBecution or 
defence, and without the consent of the person charged ( h ) 

Where any of the above-mentioned offences ir a continuous offence, 
it is not necessary to specify m the indictment the date of the acts 
constituting the offence (t) 

The Vexatious Indictments Act, 1859 ( j ), applies to misdemeanours 
under the Children Act, 1908 ( k ). 

1271 Where in the course of a public exhibition or performance 
which m its nature is dangerous to the life or limb of a male under 
the age of sixteen yeais or of a female under the age of eighteen 
years taking part therein any accident causing actual bodily harm 
occurB to any such person, the employer of any such male or female 
is liable to be indicted as having committed an assault, and the 
couit may award compensation not exceeding £20 for the bodily 
harm bo occasioned, to be paid by the employer to such person or 
to some peroon named by the court on his oi her behalf ( l ) 


(«) Children Aot, 1908 (8 Edw 7, c 67), a. 37 See as to this nght, p 608, ante. 
\j) Ibid., aid. 

(g) Ibid , a 12(4) 

(A) Ibid , a 27, Criminal Evidence Aot, 1898 (61 & 62 Viet o 36), a 4 (1) 
The Children Act, 1908 (8 Edw 7, o 67), contains provisions as to the use of 
the deposition of a child or young person, and as to taking the evidence of a 
child of tender yean m proceedings under that Aot, or for any offence under 
as 27 , 66 or 66 of the Offences affairs t the Person Act, 1861 (24 & 26 Viet 
0. 100), or for any offence against a wild or young peiaon under ra 6, 42, 43, 
62 or 62 of that Act, or under the Criminal Law Amendment Act, 1885 (48 ft 49 
Viet, c 69), or any offence under the Children’s Dangerous Performance* Act, 
1879 (42 & 43 Virt o 34), or under the Dangerous Performances Act, 1897 (60 ft M 
Vwt e 62), or any other offence involving bodily injury to a child or young 
person (Children Aot, 1908 (8 Edw 7, c 67), as. 28—31 , and see p 408, ante) 
(») ibid., a 32 (4) But if dates are given, the court may Tefuae to allow the 
pro#*MttK>n to adduce evidence of occurrences on other dates (II. v. Jftffar(l901), 

(J) 29 ft 2d Viot. c 17 , a# to which, see p 331, ante 
(*) Children Act, 1908 (8 Edw. 7, e 87), a. 35 

(1) Children's Dangerous Performances Aot, 1879 (42 ft 43 Viet c. 34), B. 3; 
Dangerous Performances Act, 189? (60 ft 61 Viet c 62), a. 1 The fanner Act 
provides a penalty on summary conviction in cases where the p erfo r m ance ts 
dangerous tfyt no actual injury has been caused. 
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Saar. 4. — Offence* relating to LunaUct and Paupere, 

1278. The offences ol taking chaige of a lunatic without authority, 
of illtreatSng lunatics, and other offences against the laws of lunacy, 
and the offenoe of procuring the marriage of paupers, and other 
offences against the poor laws, are dealt with in other parts of this 
work (»). 


Part XIII. — Offences against Property. 

Sect. 1 . — Taking Property. 

Sub-Sect. 1 —Larceny. 

(l ) Definition and Punishment, 

1273 Larceny is the felonious taking of the property of another, 
without his consent and against his will, with intent to conveit it to 
the use of the taker (n). 

Laiceny is a felony , it is usually distinguished &b being simple 
oi compound Compound larceny is simple larceny with aggravations 
of time, person, place, manner or subject-matter (o). 

1274 The punishment for simple laroeny, or for any felony made 
punishable like simple larceny, except m cases otherwise provided 
for (p), is penal servitude for not more than five or for not less than 
three yeais, oi imprisonment with or without hard labour for not 
moie than two years, and m the case of a male under the age of 
sixteen years, a whipping (a) 


(m) See titles Lunatics and Persons of Unsound Mind, Pooe Law, 
respectively 

(n) B v Ilammon (1812), 2 Leach, 1083, 1089, see Braot , lib 2, cap 32 fl), 
41 furtum est secundum leges coutractatw rei alienee fraudu • nia, cum animo 
furandx , invito ilia domino cu)us res ilia fuent ” The former part of this defim~ 
tion is clearly taken from 4 J ust Inst tit 1(1) 

(o) The former distinction of 11 grand'* and “petty larceny” was abolished 
by stat 7 & 8 Geo 4, c 29, s 2, re-enacted by the Larceny Act, 1861 (24 A 25 
Yiot. c 96), s 2 As to compound larceny, see 4 B1 Oom 240 

(p) These excepted cases are the following Laroefty after certain previous 
convictions, which is desit with at p 628, post , of fixtures etc by tenants, 
seven years' penal servitude (p 639, fist) , by clerks or servants, fourteen years 9 

~ , fourteen years' penal servitude 

ial servitude for life or for seven 
persons, penal servitude for life 
or for 'fourteen years (p~ 64A, poet), of wills, penal servitude forhfe (p 642, 

, of certain animals (see Yol I , title Animals, p 368) , of certain goods 
In process of manufacture, fourteen years 9 penal servitude (p 644, post ) , from 
vessels or boats m a haven, port, or navigable river, or canal, or from any dock. 
Wharf, or quay adjacent thereto, fourteen years' penal servitude (Laroeny Act, 
1861 (24 & 25 Viet c. 96), s 63) ; from wrecks eto , fourteen years' penal 
servitude (p 640, post). As to robbery and other larcenies from the person, 
see p 661, post, burglary and other larcenies from houses (p 668, post), 
sacrilege (p 67 5, post) As to the punishment of larcenies winch are dealt with 
on summary conviction, see title ILtoisTBATBs 
(a) Lerany Act, 1861 (24 A 25 Viet o. 96), es 4, 119; Penal Servitude 
Act, 1891 (54 A 55 Viet c. 69), a 1 Larceny is triable at quarter sessions, 
except when the punishment of penal servitude for life may be awarded on 
a first conviction, and except misdemeanours under ns 77—86 of the 
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9wt i. If the offender has been previously convicted of felony he may 
faking be sentenced to ten years’ penal sei vitude, and if he be a male under 
Property, the age of sixteen years, he may be whipped (b) 

If the offender has been previously convicted of any indictable 
misdemeanour punishable under the Larceny Act, 1861 (c), or under 
any Act to be read with it, he may be sentenced to seven years’ 
penal servitude, and m the case of a male under the age of sixteen 
years to a whipping ( d ) 

If he has previously been twice summanly convicted under the 
Larceny Act, 1861(e), or under the Malicious Damage Act, 1861 (/), 
whether such previous convictions were for offences of the same 
description or not, he is guilty of felony and may be kept in penal 
servitude for seven years, or imprisoned for two years “with or 
without haid labour, and in the case of a male under the age of 
sixteen yearn may be whipped (g) 

(u ) Constituents of Offense 

Intention. 1275 To constitute larceny the taking must be felonious, t e , 
with a wickod intention, animus fuiantU, and not under a claim of 
right made by the peison taking (h) 

claim ot To pi event the taking from being felonious, tho claim of right 

right must be an honest one, though it may be unfounded in law or in 

fact If the claim is not made m good faith, but is a mere colourable 
pretenoe to obtain or to keep possession, it will not avail as a 
defence (t) 


Larceny Act, 1861 (24 & 26 Viet c 96), and the Larceny Act, 1901 (1 Edw 7, 
o 10) 

(6) Larceny Act, 1861 (24 & 25 Viet c 96), ss 7, 119 As to the mode of 
charging previous convictions, Bee s lib 
(t) 24 & 25 Viet o 96 

(a) lb%d , s. 8, Penal Servitude Act, 1891 (54 & 55 Yict c 69), s 1 
(«) 24 & 25 Yict c 96 
(/ ) 24 & 2o Yict c 97 

(g) Larceny Act, 1861 (24 & 25 Yiot a 96), s 9 (The other statutes 
mentioned in this section have been lepealed.) 

(A) 2 East, P G 659 , 1 Hale, P 0 506, 509, A v Sail (1828), 3 C & P 
409 The mere sale of pn vted music is not larcenv, notwithstanding s 23 of 
the Copyright Act, 1842 (5 & 6 Yict c 45) (22 y Kidd (1907), 72 J P 104) 
See title Copyright and Literary Property, \ ol VIII , p 167 
(») H v Wade (1869), 11 Cox, C C 649, Blackburh, J If a man, with 
intent to steal the goods of another impounded for a distress, obtains the 
delivery of them to himself by proceedings m leplevm, and then carries them 
away, he may be convicted of larceny, the replevin being «n fraudem ler/ii 
(3 Co Inst 108 1 Hale, P C 607, 2 East, P C 660), see also R v. Fair 
{1666), KeL 4d, where the prisoners, intending to rob the occupant of his goods, 
had fraudulently and without any right to a nouse obtained judgment in eject- 
meni and were put into possession by the sheriff, and they were held nghtiy 
contacted of breaking into the w house and stealing the goods in it It should, 
however, be obsoived that m neither of these cases had there been a real 
adjudication in a cml court as to the ownership of the property in question, 
and see & v Hmmngs (1864), 4 P & 3? 60, where the prosecutor, a creditor 
of the prisoner, assaulted him violently, and compelled him to give him a cheque 
on account of the debt , Kkle, 0, J , field that the intent was not felonious. As to 
wds in the custody of the law, see A. Kntght (1908), 26 T. L. B. 87, 
>0. A. 
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1278. To constitute larceny there must also be an intention to Sect. 1. 
depnve the owner permanently of the goods taken, and the knowledge Taking 
that they are not the goods of the peison taking Property. 

Where goods are taken by mistake or accident (k), or by a mere Mistake or 
trespass, and there is at the time an intention to return them, and accident 
no subsequent intention to deprive the owner permanently of his 
property in the goods, theie is no larceny (2) 

When the goods taken have been realised, either by sale or pledg- Intention to 
ing, and the proceeds appropriated by the pnsoner, the fact that he waiver, 
intended ultimately, if he had the power to do so, to regain possession, 
and redeliver the goods to the owner is no defence, unless the 
accused not only had that intention at the time when he took the 
goods, but there was also then a stiong probability and a belief on 
his part that he would have the powei of legairnng possession of 
and redelnenng the goods (w) 

It is not necessary to show that the taking vs as Inert causa if it 
was fraudulent and with an intent wholly to deprive the owner of the 
property (n) 


(k) 1 Hale, P C 507 , 2 East, P 0 Ml 

(Z) 1 Hilo, P C 509, 2 East, P 0 661 In the following cases the taking 
was hold not to be felonious R v Phillips (1801), 2 East, P C 662 , R v 
Ciump (1827), 1 C A P 65S (horse lakon horn a si able wiongfully, 
ridden many miles, and leit at another stable) , II v Webb (1835), 1 Mood 
C 0 431, R v Holloway (1848), 2 Car A Kn 942, R v PooZe (1857), 
Dears A B 34 o (workmen taking goods of their masters temporarily for 
the purpose of fraudulently increasing then rate of wages), compare R v 
Hall (1849), 2 Car & Kir 947, C C B, where a seivant took his master's 
goods from one pm t f f a wai ohouso to another and tried to sell them to the 
master, this was held to be laroeny , see also R v Manning (1852), 6 Cox, C C 
86, C C R , II v Richards (1844), 1 Car & Kir 532 , R v Dickinson (1820), 
Buss A By 420 (taking away a girl's clothes in order that she might come for 
them, and so give the pnsoner an opportunity to solicit her to commit fornica- 
tion) , R v Baileij (1872), L B 1C 0 B 347 (taking warrants forcibly from a 
bailiff m order to dofeat an execution , but a conviction on another oount m 
the indictment, under s 30 of the Larceny Act, 1861 (24 A 2' Viot o 96), for 
fraudulently taking the warrants was held to be good), Hewson y Gamble 
(1892), 56 J P 534 (coffee taken by the vendor from an inspector who had 
bought it for analysis) 

(m) R v Wright (1828), 9 C & P at p do 4, n ; R v Pketherm (1840), 
9 0 & P 553 , R v Mcdland (1851), 5 Cot, C 0 292 , R> v TrMcoch (1868), 
Dears & P 453 

(») R ▼ Cabbage (1815), Buss Ac By 292 (where the object of the pnsoner 
was only to destroy a stolen horse), R v Wynn (1848), 2 Car A Sir 839 
GOB (letters and money thrown away by a postal official to prevent the 
discovery of a mistake in sorting) , R v Jones (1846), 1 Den 188 (burning 
a letter supposed to contain An inquiry as to the prisoner's character) 

• The case of a servant who improperly abstracted com etc belonging to his 
master, for the purpose of improving the condition of the masters annuals, 
formerly gave nse to some differences of opinion, but it is now provided by the 
Misap propriation by Servants Act, 1863 (26 A 27 Wot. o 103), s 1, that if 
any servant shall, oontrary to the orders of his master, take from his possession 
any com or other food for the purpose of giving the same to any horse or other 
belonging to or in the possession of his master, he shall not be deemed 
guilty of felony, but shall be liable on summary conviction to imprisonment 
with or without hard labour for three months or a fine of £5 If the justices 
upon the hearing of the charge are of opinion that it is too trifling, or that it is 
inexpedient to inflict any punishment, they may dismiss the charge without 
oonviotmg (ibid ) If upon the trial of any servant for feloniously taking from 
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1277. There must be what amounts in law to an asportation 
(t e , a carrying away) of the goods of the prosecutor ; bat for thin 

S ee, provided there is some severance, the least removal of the 
from the place where they were is sufficient, although they be 
not entirely carried off (o). The removal, however short the distance 
may be, from one position to another upon the owner's premises is 
a sufficient asportation (p), and so is a removal or partial removal 
from one part of the owner’s person to another (q) But there must 
be a severance of the goods if fastened, however slight (r). 

In cases where the asportation cannot be proved, but where the 
prisoner intended to steal and did some act in furtherance of that 
object, he may be convicted of attempting to steal (s) 

The offence of larceny is complete when the goods have once 
been taken with a felonious intention, although the prisoner may 
have retained them and his possession continued for an instant 
only (f) 

1278 Itisafelomous taking, and constitutes larceny, if theprisoner, 
finding goods which wero lost, or supposed to be lost, and reason* 
ably believing at the time that the owner can be found, appropriates 
them to his own ubs without making a reasonable attempt to find 
the owner (a). Although the finder may after waids have intended 
to appropriate the goods whether the owner was found or not (b), or 


his master any com or other food consumable by horses or other animals the 
servant alleges that ho took the same under such circumstances as would 
constitute an offence punishable under the last-mentioned Aot and satisfies the 
jury thereof, the iur> may return a verdict aocorduigly, and the court is to 
award suoh punishment as might be awarded by justices upon a conviction 
under the Act (i bid ) 

(o) 2 East, P C 655 

(p) R v lt r a?«A (1824), 1 Mood C 0 14 (where the prisoner tried to remove 
a bag from the boot of a coach but did not sucoeed in getting it entirely out) , 
R v Cotlet (1782), 1 Leach, 236 (parcel moved from one end of » waggon to 
the othor) , in both cases it was held that larceny had been committed , compare 
R v Chary (1781), 1 Leach, 236, n (where the prisoner stood a bale of goods 
up on end, but apparently did not otherwise remove it from the spot oa 
which it had been placed, this was held not to be such a removal as to 
constitute larceny) 

(q) R v Thompson (1825), Mood. C 0 78 (lifting a pocket-book an inch 
above the top of a pocket) , R v Simpson (1864), Dears 0 0 421 , R ▼ Lapxer 
(1784), 1 Leach, 320 

(r) 1 Hale, P 0 608, 533 , 2 East, P 0 556 (where a case is mentioned in 
which goods were in a shop tied to a string and the prisoner, intending to steal 
them, removed them as far as the string would allow, this being held not to be 
suoh a severance as to constitute larceny) , see, however, R v Simpson, supra. 
In it v Farrell (1787), 1 Leaoh, 322, n , the prosecutor, who was carrying abed, 
was compelled by the prisoners threats to put it on the ground , the prisons* 
Intended to steal it, but before be could touch it, he was apprehended It was 
held that this waa not larceny) See R v Cheetman (1882), Le & Oa. 140. 

(#) Criminal Procedure Act, 1851 (14 A 15 Yict c 100), a 9, seep. 373, ante. 

in JR. t Peat (1781), 1 Leach, 228 , 2 East, P C 537 , and see it r. Greenaway 
(1908V72 J P 380, O 0. A * 

(a) Jtv. Thmtorm (1849), 1 Dei 387, R. v. Kerr (1837), 8 0. A P. 176 , Merry 
v. 0rm ( 1641), 7M. 4W 628, S v Bow* (1859), Bell, C O.B3, B. v. Mortimer 
(1908), 7n i. P 349,0 0 A 

(5) R. V. Matthew (1873), 12 Oaar, O 0 489, O. O £., ft V Presto* (1851), 
2 Den 353; j. t Shea (1856), 7 Oox, O 0 147, C.O.B (Ir), R v. Gkrutopker 
(1858), Bell/# O 37 ; itv Moore (1861), Le A OA. 1 
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' 'Wi 

* 

may afterwards have behoved (hat the owner could be found (c), he B *w* ** * 

cannot be convicted, unless he had both that intention and belief at feUnf 

the time of the finding. Sngertf. 

1279 At common law a taking is not felonious if the legal posses- larceny ty » 
sion of the goods was originally obtained by the accused lawfully and fen*, 
without fraud or trespass, as upon a finding of the goods or upon a 
delivery m trust for, 01 on account of, the owner. In Buch a ease, 
if tbe person who obtains the goods afterwards fraudulently con- 
verts them to his own UBe, he is not guilty of larceny at common 
law, unless by some new and distinct act of taking, as by wrongfully 
severing part of the goods from the bulk, he detot mines the 
bailment, and the special property thereby conferred upon him (d) 

As regards goods bailed, it is, however, provided by statute (r) that 
whoever, being a bailee (/) of any chattel, money, or valuable security, 
fraudulently takes or converts the same to bis own use, or the use 
of any person other than the owner thereof, although he does not 
break bulk or otherwise determine the bailment, he is guilty of 
larceny and may be convioted thereof upon an indictment for 
larceny. This provision does not extend to any offence pumshable 
on summary conviction (g) 

An infant may be convicted as a bailoe under the above 
provision (7i) , so also may a married woman (t) , so also may a 
person who being intrusted with money to buy goods appropriates 
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either the money or the goods to his own use (k), or one who having 
received goods for Bale or upon which to raise an advance appro- 
pi Kites the proceeds ( l ) 

The deposit of money under such circumstances as to constitute 
a mere debt, or where the money is to be mixed with other moneys 
and the same coins aie not to be leturned, is not a bailment within 
the meaning of the above provision (m). 

Evidence of conversion which w ould be sufficient to support an 
action of trovei will not necessarily justify a conviction for larceny by 
a bailee, even, though a fraudulent intention be proved, it must be 
shown that an act was done by the pi isoner inconsistent with the 
puiposes of the bailment and analogous to larceny, and there must 
be a defimto tune when the act of conveision can be said to have 
taken place («) 

A scivunt having the manual custody of his master’s goods 
is not a bailee of them His possession is m law the possession of 
the master, and if he misappropriates the goods, he is guilty of 
larceny at common law (o) 

If a person has the bare use (p) or custody ( q ) of a thing, or 
receives goods 01 money fiom another who intends to lemam present 
all the time they aie in the manual possession of the prisoner, and 
the owner has no intention to part with the propoitj, such a person 
is not a baileo(/). 

In each of those cases the legal possession of the goods or money 
remains in the owner, and the person appiopnatmg them is guilty 
of ft common law larceny. 

If goods aie obtained by fiaud from a earner or a mere 


(A) R v B uni all (1864), Le & Oa 371, R v Aden (1873), 12 Cox, C 0 512, 

con 

(/) Jl v T)r Rani * (1S84), 13 Q B D 29, C 0 It R v Holloway Prison 
Ufovernor), hr parte ( leorqe (1807), 18 Cox, C C 611, arid see R v Richmond 
(1873), 12 Cox C C 405, 0 (J R , £ ▼ Henderson (1870), 11 Cox, C C 603, 
0 0 It , It v Tonkimon (1881), 14 Cox, 0 C 603, C 0 K , R v Oxenham 
(1876), 13 Cox, C C 349 COR 

(m) R v Ha mall (1861), Le ifc Ca 58 , R v Heart (1859), 1 F & F 647, 
WiOHTMAN, J , R v Oariett (1860) 2 F & F 14 

(n) R v Jaiktnn (1864), 9 Cox, C C 605, where MutTiN, B , held that* 
prisoner to whom a coat had been lent foi a day, and who was found wearing 
the coat some days afterwards on a ship bound for Australia, had not com nrted 
it within the meaning of the statute , see also R v 11 celts (1866), 10 Cox, 
0 C 221, R v Ciwsrr (1876), 13 Cox, C C 187, It v Qxtnham (187b) 13 Cox, 
0 0 349, C C R. 

(i.) H v. Sturray (1830), 1 Mood C C 276, F r Jones (1842), Car & M. 
811 , R v Jrotf« (1850), 2 lien 14, R v Cooke (fo71), L R 1 0 0 R 295. 
If a servant receives the pioperty for his master and appropriates it before it ' 
comes to the possession of his master, the offence is embezzlement As to 
lummy end emberrlement by servants, Bee pp 644, 649, post 

(j») 1 Bale, P C 606 , 2 East, P C 682 

(o) R. V Jot, a (1842), Car AM 611, Qrxsswsll, J , R r Harvey 
(1840), 9 C & P. 353, AldshsON, B , R v MeNamee (1832), 1 Mood C CL 
368. But a doubt was expressed m R v Hey (1849), 1 Den 608, 604, as to 
whether S. v McNatret was rightly decided on the ground that the prisoner in 
that ease wAs a general drover and nfltthe servant of a particular employer, and 
was therefore a bailee The law with reference to larceny by a bailee had not 
been altered at this date. 

(r) 2 East, RD. 683; A v Thompson (1868), 9 Cos, 0. C. 244, O O. R. 



Part XIII.— Offkw» against Pbopibtt. 


custodian, or from the owner's servant who has no generator special 8aor.l. * 

authority from hie master to sell or to pass the property in the Taking 

goods, the person so obtaining them is guilty of larceny even Property, 

though the earner, custodian, or servant intended or purported to w ‘* 

pass the property, for he had no power to do so, both the property 
and the legal possession remaining m the owner («) 

1280 A taking amounts to laroeny if possession ib obtained from larceny by a 
the owner by trick or by fraud (t), the prisoner at the time when trick * 
he obtains such possession intending to steal the goods, provided 
that the owner did not intend to part with his entire property in 
the goods bnt only with the tempoiary possession (a) 

(«) E v Jackson (1826), 1 Mood. C 0 119 , iZ v Longstreeth (1826), 1 Mood. 

0 0 137, R y Pnnce (1868), L B 1C 0 E 160, R y Robins (1854), Boars. 

0 0 418, iZ v Sheppard (18.39), 9 0 &P 121 % R v Smal[(1837) f 8 C &P 46, 
compare R v Stewart (1845), 1 Oox, C 0 174, 176 The fraudulent con- 
version of property or the proceeds thereof by a person intrusted with such 
property, or who has received it for or on aooount of any other peison, is also 
a statutory misdemeanour (Larceny Act, 1901 (l Edw 7, o 10), 8 1) As this 
offence does not amount to laiceny, it is dealt with atp 660, post . As to a 
fraudulent conversion by a person intrusted with proport v under a power of 
attorney, see Larceny Act, 1861 (24 & 25 Yict o 96), s 77, p 659, post As 
to factors or agents fraudulently dealing with property of their pnnoipula, 
see ibid , 8 78, and p 658, post 

(0 As to obtaining possession by force or by putting the owner in fear, see 
p 661, post 

(a) 1 Hawk P O , c 33, ss 14 et seq , R v Semple (1786), 1 Leach, 420, 424 , B. 
v Campbell (1827), 1 Mood C O 179, R y Gilbert (1828), 1 Mood C C 185, 

R v Stewart (1845), 1 Oox, C C 174 , R y Small (1837), 8 0 & P. 46, R v 
Box (1839), 9 O &P 126, R v Cohen, (1851), 2 Den 249, R v Pratt (1630), 

1 Mood 0 O 250, R v Shwly (1873), 12 Oox, 0 O 209, O O II , R y 
Ruuett , [1892] 2 Q B 312, C O B , R v BucJcmaster (1887), 20 Q B D 182, 

C O B , R v Hollis (1883), 12 Q B D 25, 0 O B The cases illustrating 
the principle enunciated in the text may be classified as follows — 

Possession of goods obtained by a protended intention to purchase (R v 
Campbell , supra , R v Box, supra, R v Cohen , supra , R \ Pratt , supra . R 
v Gilbert , supra; R v Slowly , supra, R y Savage (1831), 6 > St P 143, R v 
Rmmtt , supra , R v Webb (1850), 5 Cox, O O. 164, R v Small, supra, R v. 

Sharpless (1772), 1 Leach, 92) 

Possession obtained by a temporary hiring (i? v Pear (1779), 1 Leach, 212 , 

R y Cole (1847), 2 Cox, 0 O 340, R v Semple, supra , It v Janson (1849), 4 
Cox, O 0 82, R v Brooks (1838), 8 0 & P 295) * 

Possession intrusted for the purposes of sale (R v Waller (1 865), 10 Oox, 

0 C 36C , and soe Oppenhetmer v Attenborough , [1907] 1 K 13 510, [1908] 

IK B 221, O A. , and Oppenhetmer y Fraser and Wyatt , [1907] 1 3L B 619, 

[1907] 2 K B 50, O A ) 

Possession intrusted for inspection (R v Rodway (1841), 9 C & P 7841, of a 
bill for the pretended purpose of getting it discounted ( R v Abides (1784), 

1 Leach, 294), of bank notes for the purpose of getting or giYing change (R v 
Oliver (1811), cited at 2 Leach, 1072 , R v Williams (1834), 6 C A P 390, R 
y Johnson (1851), 2 Den. 310), of money to pay to another person (R v Brown 
(1856), Dears. C V 616) 

Possession obtained by personating another person (B y. Kay (1857), 7 Cox, 

C O 289, C 0 B , R y QiUtngs (1858), IF &F 36, R. w L&ngstretih (1826), 

1 Mood. O O 137) 

Possession obtained by " ringing the changes” (R y McKule (1868), L. B. 

1 0. G« B. 125 , R* v KoUu (1883), 12 0* B D 25, 0 0. B., and see R y , 

Ormatway (1908), 72 J. P 889, C 0U 

Omm of “ welshing ” (R v Rahim (1880), Buss, ft By. 413 , R. T BuckmatAer 
(1887). 20 Q B D 162, COB) 

‘‘ Bing- dropping " (£ t. Patch (1782), 1 Leach, 238, B v. March (1784), 
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W>r. i. |f money or goods are obtained by a fraudulent trick or pretence, 
Takiaf bat the owner, being deceived by the pretence, intends to part with 
Property- his property in the money or goods, the offence is that of obtaining 
by false pretences, and not larceny (b) 

Haihmd and 1281. Every married woman has by statute in her own name 
wife. against all persons whomsoever, including her husband (subject 

as regards her husband to the proviso stated below), the same 
remedies and redreBs by way of criminal proceedings for the protec- 
tion and security of her own separate property as if it belonged to 
her as a feme sole, and it is sufficient to allege m the indictment 
that the pioperty is her property (c) 

A husband may be indicted for stealing the goods of his wife, 
provided that no criminal proceeding can be taken by any wife 
against her husband while they are living together in respect of any 
property claimed by her, nor, while they aie living apart, with regard 
to any act done by the husband, while they were living together, 
concerning property claimed by her, unless such property has been 
wiongfully taken by the husband when leaving or deserting or 
about to leave or desert his wife ( d ) 

Similarly a wife is punishable criminally for stealing the goods 
of her husband A wife doing any act with respect to any property 
of her husband which, if done by the husband with lespect to 
propel ty of the wife, would make the husband liable to criminal 
proceedings by the wife under the Married Women’s Pioperty Act, 
1882 («), is m like manner liable to criminal proceedings by her 
husband (/) 


1 Leach, 345, R y Moore (1784), 1 Leach, 314, R y Watson (1794), 2 Leach, 
040 

Possesion obtained from a servant having no geneial authonty, or no power 
to pass tlio proport\ ( R y Rubins (18«j 4), 6 Oox, U 0 420, C OR,5v Wilkins 
(1789), 1 Leach, 520, R v Stear (184S), 1 Den 349, R y Sheppard (1839), 

9 0 & P 121 , R v Little (1867), 10 Cox, G C 559, m which case, a carman 
having delivored goods by mistako to the pnsonei, it was held that the latter 
might bo convicted of larceny by fraudulently appropriating them , R v. 
Longstreeth (1826), 1 Mood CO 137 , R v Webb (1850), 5 Cox, 0 0 164, 

R v Small (1837), 8 0 & P 46) 

(6) R y Solomons (1890), 17 Oox, 0 0 93, C 0 R t R v !Tifro»(1837),8C ftP. 
Ill , R v Carter (1683), 47 J P 759, 0 0 B , R v Cohnan (1786), 1 Leaoh, 
303, n , R v Harvey (1787) 1 Leach, 467 , R v Barnes (I860), 2 Den 69 , Whtte 
y Garden (1851), 10 0 B 919 927 This rule applies, where goods are obtained 

S f the forged or pretended order of a customer (R \ Adams (1844), 1 Den 38 , 

. y Atkinson ^1799), 2 East, P 0 673), or where any credit u given to the 
prisoner or payment made on account by him, though by a oheque winch is 
dishonoured (R v Rarkes (1791), 2 Leach, 614, R * North (1861), 8 Oox, 0 0. 
433 , A v. Harvey , supra) It theie is either an agreement, or a custom of the * 


m note (<*), p 633, ante 

J [c) Warned Women's Property Act, 1882 (46 ft 46 Yioi c 76), s.12 As to the 
ectof es* 1 Sand 16 of this Act m the case of receiving goods stolen by the husband 
from the Wife, or nee tiered, see pi 683, and title Husband and Wife As to 
laying the property m the wife, see A -Murray, [1906] 2K B 386, 0 OB. 
Id) IbidT* 12 
(e) 46 ft 46 'Wot c. 7 A 

{/) Ibd n A 16 . The above-mentioned proviso in s. 12 applies equally to 
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1283. If any person, bong a mefnber of a partnership or one of Saw,*, 

two or more beneficial owners ( g ) of any money, goods, or other tsMsg 

property, steals or embezzles such property, be is by statute (fc) ftp!, 
liable to be toed, convicted, and punished for the same as if he had 
not been a member of the partnership or one of such beneficial bynamer 
owners. or 3° tot 

Persons are joint beneficial owners within the meaning of the ownw ‘ 
statute constitutmg this offence, if they form an association for an 
object which is not criminal, although by reason of non-compliance 
with statutory regulations the association does not constitute a legal 
entity (t). 

Any person is a joint beneficial owner for this puipose who has 
an interest of any kind in the proper disposition or distribution of 
the property other than that of a meie tiustee or agent (k). 

1283 A man may be convicted of stealing his own goods, if such Larceny of 
goods are m the possession of his bailee and the intention of the ff** * 1 not * n 
accused is either fraudulently to chaige the bailee with the Iobs of Jwm** 00 
the goods or, m cases where the bailee has a right to possession 
as against the accused, to depuve the bailee of his special property 
m the goods (Z) 


the cose of the taking by a 'wife of the goods of her husband (jB v James, [1902] 

1 K B 540, 543, COE), the indictment need not m either case allege that 
the conditions in the proviso exist, nor need the prosecution prove affirmatively 
that ther do exist m the absence of any evidence offered by the defendant of 
facts which would establish a dofence under the proviso (ibid ) At common 
law the wife oould not steal the husband’s goods, whethei she hod committed 
adnltery or not, a person acting in concert with her, if she had not com- 
mitted adultery, could not at common law be convicted of laroeny of her 
husband’s goods, but where an adulterer, acting m concert with the wife, 
knowingly took the husband’s goods, he was held guilty of laiceny, the effect of 
the adultery being to revoke the wife's authority to dispose of her husband’s 
goods (R v Kenny (1877), 2 Q B D 307, if v Featherstor, (1854), 23 L J 
(m a) 127, C C E , R v Berry (1859), Bell, C C 95 , R v Deer (1882), 32 
L J (M c ) 33, C OR) 

(q) As to trustees, see p 658, poit 

(A) Laroeny Act, 1868 (31 & 32 Viet c 116), si As to frauds and other crime* 
committed by members of certain banking co-partnerships within the meaning 
of the Joint Stock Banks Act, 1838 (1 & 2 Viet c 96), or formed under the 
Bank sf England Aot, 1833 (3 & 4 Will 4, c 98), see the Joint Stock Companies 
Act, 1840(3 & 4 Yict o. Ill), s 2 At common law it waa not a criminal 
offence for one co-owner of goods fraudulently to deprive the other co-owners of 
them, snob co-owner being lawfully in possession (1 Hale, P C 513) , but if he 
took them from a person who wss a bailee for all the co-owners, he conld be 
convicted of larceny ( R v Bramley (1822), Russ & By 478), even though the 
bailee were himself one of*the co-owners (R v Webster (1861), Le & Ca 77, 

• and this is still the law in any case which cannot be brought within the Larceny 
Act, 1868 (31 ft 32 Vmt c. 116) 

(t) B ▼ Tankard, [1894] 1 Q. B 548, COB A society which is not 
famed far the acquisition of gun is not a co-partnerslup within the meaning 
of the section (R ▼ Robson (1885), 16 Q. B D 137, 0 0. B ) ; bat if, ui that** 
eaae, the prisoner had been indicted in a second count as one of several icmt 
beneficial owners, the conviction oould have been upheld ; see X v Tankard, 
•upra, R t Neat (1899), 19 Cent, 0. a 424, 0 0 B 


4 (h) R, t. Neat, supra. 

4 Just. Inst tit. 1, s. 10 ; 1 Hale, P. 0. 613 , 1 Hawk. P 0 , c 33, s. 47 ; 
vd v. Pooler (1694), Oro Elis 536 , R. v WOhnson (1821), Buss ft By. 
470; R. t. Bromley (1822), Boss, ft By. 478; R, y Wadsworth (1807), 10 
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1284 If, by a mistake of the owner, property is delivered to a 
pei son to a greater amount than he is entitled to receive, and such 
poison, at the time when he receives it, ib aware of the mistake 
and fraudulently appiopnates such propeity,he is guilty of lareeny 
although he did nothing to cause the mistake (m) 

If the person accepting the delivery is ignorant of the mistake at 
the time of delivery, but upon afterwards discovering it fraudulently 
appropriates thepioperty,it is uncertain whether or not he is guilty 
of larceny (n) 

1285 The taking must be against the will of the ownei of the 
propel ty Cut where, with the view of arresting a suspected 
thief, facilities are intentionally affoided to him for obtaining access 
to property and he avails himself of such facilities and takes such 
propoity, the taking amounts to larceny ( o ). 

(ill) Subjet ta of Larceny 

1286 An article, to be the subject of laiceny, must be of some 
appieciable value (j>), but it need not bo of the value of any known 
com ( 3 ), and it is sufficient, if it is of value only to the prosecutor (r). 

At common law, money and all peisonal chattels in possession, 
which are by law the subject of property and which are of any 
definite value, can be the subjects of laiceny. 

1287 Theio are many things which could not have been the 
subject of laiceny at common law but have by statute been made 
the subject of larceny 

1288 Land could not at common law, and cannot now, be the 
Bubject of larceny (a) 


Cert, 0 C G57 Recording to some of the judges m R v Wilkinson (1821), 
liuss & Ry 470, it is laicony m such a caso, even though the intent is to 

doli and not the bailee but some thud person As to stealing goods in the 

custody of a sheuff, Bee It v Knight (190b), 73 J P 15, G C A 

(m) It v Middleton (1873), L E 2 0 0 R. 38, R v Flowera (1886), 16 

Q B I) 643, C 0 E 

( 11 ) R v Aalivdl (1885), 16 ft B D 190, 0 C E , where fourteen judges 
were equally divided , but m R v Flowera , supra. Lord Coleridge, C J , 
Manisty, J , and Hawkins, J , stated that in It v Aahwell none of the judges 
intended to question the ancient doctrine that an mnocont xeceipt of a chattel and 
its subsequent fraudulent appropriation do not constitute larceny , see also R v 
Murhlow (1827), l Mood 0 0 160, R v Dawei (18)6), Dear* 0 0 640, Ctort- 
wrtght v Green (1803), 8 Ves. 405, Merry v Green (1841), 7 M & W 623 , R v 
Riley (1863), Dears C C 149 (where, however, possession was obtained by a tres- 
pass, though an innocent one) , Stephen, Digest of the Criminal Law, 5th edL, 261 
( 0 ) R r Norden (undated), Fo*t 129, R v EggxnUm (1801), 2 Leach, 918, 
R v. Williams (1848), 1 Cai & Ear 195 , but as Hb such attempts to entrap a 
receiver, see p 679, note (z), post * 

(p) Formerly it appears to have been held that this value must be intrinsic, 
ana not from the relation which the chattel bore to some other thing as in the 
case d deeds, covenants, and other securities for debts (1 Hawk P C , c 33, 
a, 35 , R r JFtatbeer (1740), 2 Qtra 1133) , but see now the oases mentioned 
in the following note in which the articles stolen were pieces of paper of no zeal 
intrinsic value 

( 0 ) R v Rmgley (1833), 5 0 & P. 602, Gubjtey, 5 f R v Moms (1840), 
9 O & P 849, Park®, B 
fr) JL v Clarke (1810), 2 Leach; 1036, 1039 

( 0 ) 1 Hale, P 0 510 As to the definition of "property” in the Larceny 
Act 1861, cep fad-, a. 1, fend note (a), p 684, post 
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At common lav neither deeds relating to land (t) nor the chest in 
which the; are kept (a) can be the subject of larceny, as they 
savour of the realty and descend to the heir-at-law But now anyone 
is hy statute (b) guilty of a felony who steals or for any fraudulent 
purpose destioys, cancels, obliterates or conceals the whole or 
any pait of any document of title to lands (c) 

The punishment for this offence is penal seivitmle for not 
more than five or for not less than three years, 01 imprisonment 
with or without haid labour for not more than two yoais (d) 

1289 Tiees, growing ciops, fruit, and similai \egotablo pioduce 
are not, while they aie still annexed to the land, the subjects of 
larceny , but it is larceny at common law to take them after they 
have been seveied from the land either by the owner 01 by any 
other person, even the thief himself, provided, m the case of the 
thief, that the severance and the taking are not one continuous 
act (e) 

By statute (/) everyone is guilty of felony who steals, or cuts, 
breaks, loots up, or otherwise destioya or damages with m tout to 
steal, the whole 01 any part of any tiee, sapling, 01 shrub, 01 any 
underwood respectively growing in any park, pleasure giound, 
garden, orchaid, or avenue, or m any ground adjoining or belonging 
to any dwelling-house, m case the value of the article stolen or 
the amount of injury done exceeds ill 

(0 1 Hale, P C 510 , It V Weather (1740), 2 Ptra 1133. 

(a) 3 Co Inst 109 

(b) Larceny A' t 1801 (24 & 25 Viet, c 96), s 28, seo also n 27, and the 
deliiution of 11 \ il liable security” in s 1, p 042, post It is sufficient foi Iho 
md f tment to allege that the document is or contains evidence of the title of a 
poi son having an interest vested or contingent, legul or equitable, m thorml 
estate to which it relates, and to mention hu< k real estate or some pait thereof 
(ifad ) The words 44 document of title to lands” include an^ i' < rl, mnp pipnr, 
oi paichmont, written or punted being or c outlining evidence < l the title oi any 
] mt of the til lo to utv intei oat m or out of any real estate \und , a 1) The 
accused cannot be convicted if ho has at any time pieviously to Ins being 
chained with such offence first disclosed such act or offence on oath m consequence 
of any compulsory powers of any court in any action instituted bjr a, pmty 
Aggne\ed, or if he has first disclosed such act in any coihpulsoiy examination or 
deposition before any court upon the hoanng of any matter m bankiuptey 
(t hid , s 21) eeo p 643, post, where the terms oi Ibis pjntwlion are moie fully 
stated The taking of title deeds must bo auen a taking os would in the case 
of an oidmary chattel amount to laiceny ( R v John (183»d, 7 O & 3* 324) 

(r) The fraudulent purpose should be stated in tho indictment (It v Mori is 
'1839), 9 C & P 89, Alduksox, in 

(d) Laiceny Act, 1861 (24 23 Viet c 96), s 28 , Penal Servitude Act, 1891 
^(54 A 55 Viet c 69), 6 1 

f«) 1 Hale, P C 310, 1 Hawk P. C , c 33, a 21 , he* v Jhadon (1816), 
7 Taunt 188, 191 It is for tho jury to say whether or not the severance and the 
subsequent taking constituted one continuous act, and if they find that the 
prisoner severed the tree or other growth with intent aftei wards to steal il, but 
that, being interrupted, he went away and then returned and took it away 
without ever intending to abandon his possession of it, he cannot be convicted of 
laiceny at oommon law (see R v TownUy (1871), L B 1 0 C B. 315, 820), 
That case had reference to tho larceny oi dead wild rabbits, but as regards 
vegetable produce the subject-matter is so fully covered by statute that the 
question is not now likely to arise 

(/) Larceny Act, 1861 (24 ft 25 Viet c. 96 ) i. 32 
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The punishment for this offence is the same as In the ease of 
simple larceny (g) 

Anyone who steals etc a tree etc growing elsewhere than in the 
before-mentioned situations, if the value of the tree etc. or the 
amount of injury exceeds £5, is guilty of felony and is liable to 
the same punishment as m the case of simple larceny (fc). 

If either the value of the tiee etc wherever it may have been 
growing, or the injury done, exceeds one shilling but does not 
amount to £5, the offender is punishable for a first and second 
oflcnce upon summary conviction (i) Everyone is by statute (k) 
guilty of a folony who, having been twice summanly convicted of 
this offence, commits Buch offence a third or subsequent time. The 
punishment is the same aB m the case of simple larceny ( l ). 

1290 Everyone who steals, or destroys or damages with intent to 
steal, any plant, root, fruit, or vegetable production growing in any 
garden, orchard, pleasure-ground, nursery-ground, or greenhouse, is 
liable on summary conviction to imprisonment with oi without 
hard labour foi not moio than six months, or to pay over and above 
tbe value of the ai tide stolen oi the amount of the damage done a 
sum not exceeding £20 (»«) A peison who commits a second 
ofimce of this kind is guilty of felony and punishable in the Bame 
manner as m the case of simple larceny (n) 

1291 To take ois or coal from mines is not larceny at common 
law , but everyone is by statute (o) guilty of felony who steals, or 
seiciB with mtent to steal, the oie of any metal, or any lapis 
calammans (p), manganese or mundick, oi any wad, black cawke (o), 
oi black lead, or any coal or cannel coal fiom any mine, bed or vem 
theicof 

This offenco is punishable by impiiBonment with or without hard 
labour foi not moie than two years (6) 


(i/) As to tv Inch, see p 027, ante 

(h) Laiceny Act, 18bl (24 & 25 Viet c 96), s 32 As to the punishment 
foi simple larceny see p 627, ante In cases of this kind where several trees etc. 
bare been stolen or miured with that intent at one and the same tune so that 
the taking was a continuous act, the value of or tbe damage done to the 
different trees may be added together to make up the amounts mentioned in the 
section (It v Shepherd (166S), LB 10 C B 118) 

(i) See title MAOisrEAirs 

(A) Laroeny Act, 1861 (24 & 25 Viot c 96), a 35 


(f) Ibid 

(m) Ibid,, s 36. Stealing any part of a live or dead fence, rail, stile, or gate 
Is punishable on summary conviction only (ibtd , s* 34, 35) Fruit trees are not 
plants or vegetable productions within the meaning of s 3b (H v Hodgte (1829),* 
Mood. & M. 341) Stealing cultivated roots or plants used lor the food <n 

or beast, or loi medicinal, distilling, dyeing, or manufacturing purposes, and 
growing in land which is not a garden etc., is punishable on summary oonviehon 
v®* ^ . 

(n) Ihd , s 36 As to the punishment of simple larceny, see p 627, ante, 

(o) IM,e 36 

(p) /a., oalamuie at ore of zinc 

(a) “ Oawke” is sulphate of barytes ; “wad "is a local name for plumbago. 

(5) Larceny Act, 1861 (24 & 25 “ct o. 96), a. 38. Where mining hss Men 
earned on by a lessee from one shaft, and ore or ooal has been taken by him 
illicitly from 4 number of different adjaeent owners, the taking extending over 
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Any person employed in or about any mine is by statute (e) Bioft 1. 
guilty of felony who takes, removes, or conceals any ore of any Taking 
metal, or any mineral, found or being in such mine, with intent to Fnipertir. 
defraud any proprietor of, or adventurer m such mine, or any 
workman or miner employed therein 
The punishment is imprisonment with or without hard labour for 
not more than two yeais (d). 

1292 Fixtures were not the subject of larceny at common law (*). 

Anyone is by statute (/) guilty of a felony who steals, ups, cuts, flxtur ** 
severs, or breaks, with intent to steal, (1) any glass or woodwork 
belonging to any building whatsoever, or any lead, iron, copper, 
brass, or other metal, or any utensil oi fixture, whether made of 
metal or of other material or of both, fixed in or to any building 
whatsoever , or (2) any thing made of metal fixed m anj land being 
private property, or for a fence to any dwelling-house, garden or 

area, or in any equate or street, or in any place dedicated to public 
use oi ornament, or m any bunal giound The punishment ib the 
same as m the case of simple larceny (g) 

Upon the trial of an indictment for the statutoiy offence it must 
be shown that the pusoner was a party to the actual severance of 
the fixture If lie stole it after the severance, he cannot be 
convicted either of the statutory offence or of Bimple larceny upon 
an indictment for the statutory offence (/i) 

1293 Everyone is by statute (t) guilty of felony who steals any Lamen* by 
chattel or fixture let to be used by him in oi with any house or Wu * uU 
lodging, whether the contract has been made by him or by any 

person on his behalf. 


a considerable period of time, evidenoe as to the taking from all the adjoining 
owners is admissible to prove the prisoner's knowledge that bo has gone out of 
bis boundary in the particular case which is the subject of n \ estimation (R v 
Blttudale (1849), 2 Car A Kir 763), and it would appear th it in such a case 
the indictment may allege a stealing from all the different owners, and that the 
prosecution will not he called upon to allege upon which taking they will 
proceed (t btd ) 

(e) Larceny Act, 1861 (24 A 23 Viet c 96), s 39 

(<0 Ibid 

(«) But articles, such as window sashes, not permanently fixed but secured 
temporarily in their places by laths nailed across them, were not regarded as 
fixtures within this rule ( R v Htdqe* (1779), 1 Leach, 201) 

( f ) Larceny Act, 1861 (24 A 26 Yict c 96), 8 31 In the esse of a fixture 
in a square, street, or place for pubho use or ornament the indictment need 
not allege that it is the property of any person (ibid ). A oartshed is a 
“building'’ within the meaning of the section ( R v Worrell (1836), 7 C & P 
616, Littlkdalk, J ) , the indictment need not allege that the erectior to which 
the fixture was fastened was a "building” if the evidence shows it to have 
been such (R y. Jtice (1859), Bell, 0 0 87) As to what is a dwelling house 
wi thin the meaning of the section, and evidenoe of the ownership of it, see 
B. v. BrummUt (1881), Le. A Ca. 0, JZ v. Finch (1834), 1 Mood. 0 C 418 • 
Metal fixed on a post let into the ground is “ metal fixed in land ” (R y Jtmet 
gW), Lean A B 666). See also R v Cooper (1908), MILS 867, 

(a) Aa to the punishment of simple larceny, see p 827, ante. 

to JZ. ▼. Gooch (1838), 8 C AP 293 

(0 Larceny Act, 1861 (24 A 23 Viet e. 96), a 74 The tenant being in lawful 
pos ses sion was not guilty of larceny at common law, if he appreciated either a 
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The punishment for this offence is imprisonment with or without 
hard labour for not mote than two 'years, and if the offender ib a 
m ile under the age of sixteen years, he may be sentenced to a 
v lapping In case the value of the chattel or fixture exceeds £ 5 , the 
oltondor may be sentenced to pennl servitude for seven years (k). 

If the article alleged to have been stolen is a chattel, Idle indict- 
ment may be m the common form as for larceny, if it is a fixtnre, 
the indictment may be in the same form as if the accused were not 
a tenant or lodger , and m either case the pioperty may be laid in 
the owner or person letting to hire (/c) 

1294 Articles in which by law no pei son has any determinate 
property are not the subject of laiceny, either at common law or by 
statute A corpse cannot be stolen (/), but a larceny may be com- 
mitted in respect of the shioud (ni) or of the coffin (n) The taking 
of tieasuro trove does not amount to laiceny ( o ) A wieck, waif or 
stray, before it has been seized by the person entitled to it, is not 
the subject of laiceny at common law (p) But by statute (q) any- 
one is guilty of a felony who plunders 01 steals any part of such a 
ship or wreck or any good* or articles belonging thereto 


fivtuio oi a cluttol belonging to the landlord and let to be used with the 
piOTiiiM s (I? v Mines (1689), 1 Show 51), unloss ho had proem ed his tenancy 
with a fraudulent mtoution to steal (It v M nudity (1799), 2 Leach, 830 , 2 East, 
P 0 t>94) 

(A) Laroenv Act, 1861 (24 it 23 Vut c 96), s 74 

(Q As to olfnmes m connection with dead bodies, see p 552, ante , and title 
BuiiTAL AND OhFMAiJON, VoL III , p 401 

(m) JTai/ntss Case (1014), 12 (Jo liop 113 

(n) 2 East, P C (>32 The pi ope l tv in those articles must bo laid in tho 
legal personal repiosontativos ot l ho deceased, oi, if thou names cannot be 
ascertamod, they ma\ be alleged to ho tho proport) ot a person unknown 
(%bid , see, however, It v Gatlti k (1811), 1 Cox, C 0 o2), it there ore no legal 
peisonal repi esontatives of the deceased, the property mav, it seems, be laid in 
tho Pjosident of tho Probite, Divorce, and Admiralty Division of the High 
Court of Justice (see Corn t ot Pi o bate Act, 1838 (21 A 22 Yiot o 95), b 19, 
Judiouluio Act 1873 (*6 A 17 Yict c 66) ss 16, 34) 

(o) As in concealment of tieisuie trove, see p 621, ante 

\p) 1 llawk P C, c 31, s 24 

\q) Larceny Aot 1861 (24 & 25 Yict c 96), s 64 A person who finds or 
takes possession of wieck within the limits of tho United Kingdom, or brought 
within those limits if found outside them (Mei chant Shipping Act, 1906 
(6 Edw 7, c 48), s 72), or of any cargo or other irticles from the wreck which 
are found on slloie, is bound to give notice to tho receiver of wrecks of the 
district, and if he is not the owner to deliver up the same to him If he does 
not do so, he is liable to a fine of £ 100, and ho Also forfeits all claim to salvage 
and is lrnble to pay to tho owner double tho valve of the wreck (Merchant 
Shipping Aot, 1894 (57 & 58 Viet c 60), bs 518, 519), see The Zeta (1875), 
L B 4 A ft fi 460, The Liffey (1867), 6 Asp M L 0 255 A person who 
refuses without leasonable cause to assist a receiver of wreck m the preserva- 
tion of shipwrecked persons, or of the vessel, cargo, or apparel, when required by 
L hun so t6 assist, or refuses the useof any cart or horses near at hand, is liable to 
a fine of <100, and the same fine is imposed upon the owner or occupier of any 
land who impedes persons attempting to save persons or cargo from a wreck m 
passing over his adjoining land (unless there is a public road equally oonvement) 
or in depositing the cargo on such land for a reasonable time (Merchant Shipping 
Act, 1894 (67 & 68 Yict c 60), ss 612, 513) A receiver of wreck is entailed 
to use force for the prevention of plundering, disorder, or obstruction, s»4 
may cause any offender to be apprehended (t bid , a* 614). 
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The punishment for this offenee is penal servitude for not more Rm. I. 
than fourteen years or for not less than three years, or imprison* Taking 
ment with or without hard labour lor not more than two years (r). Property, 

1395 Any person is by statute («) guilty of felony who takes Taking 
into any foreign port any vessel stranded, derelict, or otherwise m port, 

distiess found on or near the coasts of the United Kingdom, or on 110 

any tidal water withm the limits of the Unitod Kingdom, or any 
part of the cargo or apparel thereof, 01 any wreck found withm 
those limits, and then sells the same 
The punishment is penal servitude for not more than five nor less 
than three yeais, or imprisonment with or without hard labour for 
not more than two years (t). 


1296 If goods are definitely and intentionally abandoned by the 
owner, they become the property of the first person who appro* 
pnates them, and until they have been so appiopnatod they cannot 
be Btolen (w) 

Animals /era natuue, so long as they are alive and have not been Animal* fa* 
leclaimed, aie not at common law the subject of laiceny, but when 
they become the property of any person, they are capable of being 
stolen ( x ) 

Choses in action are not the subject of larceny (y) Documents Chose# in 
which aie the evidence of such rights and the means of reducing “ ot,on 
them into possession are not the subject of larceny at common 
law ( 2 ) But such documents, if they constitute valuable securities, 


are by statute the subject of larceny 
Everyone who steals, oi for any fraudulent purpose destroys, 
cancels, or obliterates the whole or any part of any valuable security 
other than a document of title to lauds (a) is by statute guilty of 


Lnrcwny of 

valuable 

Becuiity 


felony of the same nature and m the same degree and punishable 


(r) Larceny Act, 1861 (24 & 26 Viet c 96), s 64, Penal r *mtudo Act, 1891, 
(54 & 55 Viet c 69), s 1 

(a) Merchant Shipping Acfc, 1894 (57 & 58 Viet c 60), 6 6u5. 

(t) Ibid 

(u) See It v Edwards (1877), 13 Oox, C C 384, COR, where, diseased 
pigs having been buned by the owner’s orders, and the prison ora having dug 
up and taken the carcases away, the jury convictod them of larceny, and the 
oourt affirmed the convection 

(x) As to how property may be aiquued in animals ferae naturae , see title 
Animals, Vol I , pp 365 et erg See also the provisions of the Larceny Act, 
1861 (24 & 25 Viet c 96), s 21, with reference to stealing domestic animals and 
birds, ibid , p 368 , and as to the laiceny of wild animals which have been killed 
or reclaimed, ibvl , p 370 Fish in a tank or net or any inclosed place whole 
the owner could take thcAa at his will were the subject of larceny at common 
law (2 East, P 0 610) , the taking of fish in water running through or being in 
any land adjoining or belonging to the dwelling-house of any person being the 
owner of such water or having a nght of fishery therein is a statutory mis- 
demeanour punishable on summary conviction (Larceny Act, 1861 (24 6. 25 
Viot c 96), s 24) As to stealing pheasants’ eggs, see Jt v Stride, (1908] 

K B 617, OCR 

Cv) By a chose in action is meant a mere abstract or incorporeal right to a 
thing; see title Chose nr Action, VoL IV , p 360 
(z) This was said to he on the ground that such documents are of no mtonsio 
value and do not import any property in possession of the person from whom 
they are taken (1 Hawk P O , c 83, s 22, 2 East, P O# 697) 

(a) As to which see p 637, antf 
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in the same manner as if he had stolen any chattel of like value 
with the share* interest, or deposit to which the security so stolen 
may relate, or with the money due on the security so stolen 
or secured thereby and remaining unsatisfied, or with the value 
of the goods or other valuable thing represented by, mentioned in, 
or referred to in the security (b) 

The term “ valuable security ” includes any older, Exchequer 
acquittance, or oilier secuuty entitling to 01 evidencing the title of 
any person to anv share or intei est in any public stock or fund of 
the United Kingdom or of any foreign State, or in any fund of any 
body corporate, company or society within the kingdom or abroad, 
or to any deposit m any bank, and also includes any debenture 
deed, bond, bill, note, wanant, ordei or other Becunty whatsoever 
for money 01 for payment of money, either English or foreign, and 
any document of title to lands or goods (c). 

The term “ document of title to goods ” includes any bill of 
lading, India wairant, dock warrant, warehouse kecpei’s certificate, 
warrant or order foi the delivery or transfer of any goods or 
valuable thing, bought and sold note, 01 any other document used 
in the otdinary course of business as proof of the possession or 
contiol of goods, or authorising or purporting to authorise, either by 
mdoisement or delivciy, the possessor of such document tc 
transfer or receive any goods therein mentioned 01 lefened to (d) 

1297 . Everyone ib by statute (e) guilty of felony who, cilhet 
during the life of a testatoi oi alter ins death, steals, or for any 
fraudulent purpose destroys, cancels, obliteiates (f) oi conceals the 
whole or any part of any will or codicil or other testamentary 
instiument 


(ft) LtuceayAtt 1861 (24 &, 25 Vnt c %) s 27 

(c) Ibid , 8 1 The following haio been bold to bo documents of the kind 
mentioned in the above definition of a “ valuable security” — Transitu of shares 
(It v Smith (1898) 02 J P 2J1), bills att cpteil but not signed by the diawer, 
the prisoner nimsell being intended to bo the diawer (It v Bower man, [1891] 
1QB 112.0 0 R , compare 11 v Hart (1 S3 J), (>(J A P 106), scrip coitihcates 
of a foreign railway compinv ( R v fimith (1855), Deais C 0 561), 
post office ordei s {B v Othhrat (1841), 2 Mood C C 2 35, U C R), postal 
notes or orders (see Post Offace Act, 1908 (8 Edw 7, o 48), s 59 (It), 
a pawnbioker’s ticket, as being a warrant for the delivery of goods (iL 
y Morrison (1859), Boll, C C 158) , any agiernwut to pay money, if 
founded on a valuable consideration appearing on the face of it (li v John 
(1875), 18 Cox, C C 100) The following have been hold not to be such docu- 
ments v -lie-issuable notes, after they have been paid and before they have been 
re-issued {It v Clark (1810), Russ A Ky 181, see, however, B v Banson 
(1812), Russ. ft Ry 232 , an unstamped cheque (J? v Fates (1827), 1 Mood 
G« C. 170 , B y Pooley (1800), Russ & Ry 12), but in such cases as these the 
document may be described in the indictment as a piece of paper, see It v. 
Pmy (1845), 1 Den. 69; JL v Vyu (1629), 1 Mood 0 C 218), see further, 
as to mat amounts to a warrant or order for the payment of money under the 

forgery Act, 1861 (24 ft 25 Viot e 98), p 719, port As to larceny of documents 
of title to lands, seep 637, ante 

(d) Larceny Act f 1861 (24 ft 25 Viot o 96), e 1. 

(e) Ibid*, e 39 In to indictment for this offence it is nor necessary to allege 
that the wul ate. is the property of any person (%btd ) As to deeds eto. relating 
to real property! see p 637, ante 

(/) As to we forging of wills, see Forgery Act. 1661 (24 ft 25 Viot o. 681 
8. 21, p. 734, fast 
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The punishment is penal servitude for life 01 fob not lass than Sam. 3, 
three jeers, or imprisonment with or without hard labour for not TsktaMI 
more than two years (g). Property. 

; No person may be convicted either of this offence, or of stealing — 
or for any fraudulent purpose destroying, cancelling, obliterating or 
concealing any document of title to lands, by any evidence what* 
ever, m respect of any act done by him, if he Bhall at any time 
previously to his being charged with such offence have first 
disclosed such act on oath in consequence of the compulsory process 
of a court m any action or proceeding bond fide instituted by 
any party aggrieved, or m any Compulsory examination or deposition 
before any court upon the hearing of any matter m bankruptcy (h) 

1298. Everyone is by statute (i) guilty of felony who steals, or Laroeny of 
for any fiaudulent put pose tales (A) from its place of deposit foi lecorda. 
the time being, or fioin any person having its lawful custody, or 
unlawfully and maliciously cancels, obliterates, injures, 01 destroys 
the whole or any part of any record, writ, xetuin, panel, process, 
affidavit, rule, order, wan ant of attorney, 01 any original document 
of or belonging to any court of retold, or relating to any matter, 
civil or criminal, begun, depending, or terminated in any Buch 
court, or any original document relating to the business of any office 
or employment under His Majesty and being in any office apper- 
taining to any court of justice or m any of the King’s castles, 
palaces or houses, or m any Government or public office 

The pumshment for this offence is penal servitude for not more 
than five nor less than throe years, or imprisonment with or without 
hard laboui for not more than two years ( l ). 

1299 Water in a pond 01 running in a channel is, it seems, Larceny of 
not the subject of larceny Water supplied by a water com- w * tcr 
pany to its consumeis by pipes at a fixed price is the subject of 
larceny (m) 

1300 Gas is the subject of larceny if it is fraudulently taken Larceny 
from the pipes of the undertakers (n). If the taking has been of *“• 
continuous over any period of time the whole quantity abstracted 

may be alleged in one indictment as having been taken on one 
day (o). 


(g) Larceny Act, 1861 (24 A 25 VicL c 96), • 29 Penal Servitude Act, 1891 
(64 ft 65 Viet c 69), b 1 

(A) Ilnd. As to the meaning of “ first disclosed," see R T Gunnell 
(1886), 16 Cox, 0. C 164, C 0 £ , cited in note (b) on p 657, post, and soe 
note lb) on p. 637, ante 
(*) Ibid , s. 30 

(*) The fraudulent purpose need not be to defraud any person by using ths 
document . an intention to defeat the execution of process is sufficient (R v. 
Baxley (1872), LS1CCB 347) • 

U) Ibtd , s. 30 ; Penal Servitude Act, 1891 (54 ft 56 Yict. o. 69), s 1 The 
indictment need not allege that the document is the property of any person. 

(m) Ferent v WBnm (1883), 11 Q. B D. 21 , see title Watxb Supply 
(w) B v. White (1853), Dears 0. C 203. This is an indictable laiteny, even 
though pecuniary penalties are provided by ths Gas Works Clauses Act, 1817 
(10 * 11 Ywt c. 16), s 18 , see title Gas 
(•) A v. Ftrth (1869), L E i C 0 R 172. 
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1301 Everyone is by statute (p) guilty of simple larceny who 
maliciously or fraudulently abstracts, causes to be wasted or 
diverted, consumes oi uses, any electricity. 

1302 Everyone is by statute (?) guilty of felony who steals to 
the value of 10s any woollen, lmen, hempen, or cotton yam, or any 
article of silk, woollen, lmen, cotton, alpaca, or mohair, which is 
placed or exposed during any process of manufacture in any building, 
field, or other pluc e 

The punishment for this offence is penal servitude for not moie 
than fourteen nor less than three years, or imprisonment with or 
without hard luboui foi not more than two years (r) 

1303 Any prison is by statute (s) guilty of felony who, being 
a clerk or seivant, or being employed for the purpose or m the 
capacity of a cloik oi servant, steals any chattel, money, oi valuable 
scciuily belonging to or in the possession or power of his mostei or 
employer 

The punishment for this offence is penal seivitude for not more 
than fourteen nor less than thiee years, or imprisonment with or 
without hard labour for not more than twoyeais, and, if the offender 
is a male under the age of sixteen years, he may be sentenced to be 
whipped (t) 

1304 Kveiyone is by statute (u) guilty of felon v who, being 
employed m the public soivice of the Crown, oi being a constable 
or other person employed m the police, steals any chattel, money, 
or valnablo socmitv belonging to or in tho possession or powei of 
His Majosly, oi inti listed to or received or taken into possession by 
him by virtue of his emplojment 

Tho punishment for this offence is penal seivitude for fouiteen 
years (ti) 

It is not necessary to piovo the prisoner’s appointment to the 
office, it is sufficient to show that ho has acted m it (w) 

1305 Everyone is by statute ( ») guiltv of felony who (1) steals 
a mail bag. or (2) steals fiom a mail bag or from a post office or 

( p) Eloi'tuc Lighting Act, 188 2 (II & 46 Viet c 56), s 2 j , see title 
Ei.ic-riuo Liqiuiso 

( 9 ) Larceny Act, 1861 (24 & 25 Yiot c 96), s 62 The state or process of 
manufacture is not completo until the m holes ua in a maiLetabte condition 
(A v H oodhead (1836), 1 Mood A R 544 ) 

(r) Lai con > Act, 1861 (24 A 25 Viet c %), s 62 , Penal Servitude Act, 1891 
(54 & 05 Viot c 64), r l 

(«) Laroeny Act, 1861 (24 & 25 Yiot c 96), s 67 * 

(t) Ibtd , Penal Servitude Act, 1891 (54 A 55 Yict c 69), s 1 See as to 
collusive sale bv servant of his master s property, R v Hornby (1844), 1 Car & 
Ear. 800 ; A v Tuiestrell, [1905] 2KB 273, OCR As to a gift by a servant 
of his master’s property sea A v Wh\U (1840), 9 C & P 344, Ebskdte, J, As 

larcenies anil emliozrloments by servants, see p 649, post 

(«) Ibid., s 69 

(v) Ibid. 

(w) R v, Borrttt (1833), 6 C & P 124 An under bailiff appointed by the 
high bailiff of a county court is not,* public servant within the meanmg of tbi. 
section, but miut be mdu tod as the servant of the high bailiff (A y Parsons 
(1868), 16 Cox, O C 408) 

(s) Post OfflM Act, 1908 (* Edw 7, c 48), a 50. 
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from an officer of the Poet Office, or from a mail, any postal packet bkw.i. 
in course of transmission by post, or (8) steals any chattel or money Taking 
or valuable security out of a postal packet m coui&e of transmission Property, 
by post, or (4) stops a mail with mtent to rob or seaich the mail. 

The punishment for this offence is penal servitude for life or for 
not less than three years, or imprisonment with or without hard 
labour for not more than two years (»/) 

Everyone is by statute (z) guilty of felony who unlawfully takes 
away or opens a mail bag sent by any vessol employed by oi under 
the Post Office for the transmission of postal packets by contract or 
unlawfully takes a postal packet m coui se of transmission by poBt 
out of a mail bag so sent 

The punishment foi this offonce is penal semtude for not more 
than fourteen nor less than thiee years, or imprisonment with or 
without hard labour for not more than two years (a) 

Eveiyone is by statute (b) guilty of felony who, being an officer 
of the Post Office, steals or embezzles, secretes 01 destroys, a postal 
packet in course of transmission by post 

The punishment foi this olience is penal servitude for not more 
than seven noi less than three years, 01 imprisonment with or 
without hard laboui for not more than two years, if the postal 
packet stolen contains any chattel, 01 money, or valuable security, 
the offender is liable to be sentenced to penal servitude for life (< ). 

(iv ) Indictment and Endence 

1306 An indictment for larceny must allege that the defendant Tnffi v neut 
feloniously did “ steal, take, and cairy away ” the paiticular 
thing (i d ) alleged to have been stolen, and that such thing was the 
propel ty of some named or unnamed person 

(y) Post Office Act, 1908 (8 Edw 7, c 48), a o0, Pernd ^Vivilutlo Act, 1891 
(54 & 55 Viet c 69), s 1 

(z) Poet Office Act, 1908 (9 Edw c* 7, c 48), s. 51 

C a ) Jbtd , Penal Sorvitude Act, 1891, si ipra 

(5) Post Office Act, 1908, supra, b 55 

(c) Ibid , Penal Servitude Act, 1691, snpia 

(d) R v Jones (18*8), S 0 & P 286 Eat see R y Tithtwell, [1905] 2KB 
27d, 0 OR A mistake in the description of the owner of propeit) maybe 
amended, but, if it is not amended, or if the averment of ownership is omitted 
altogether, the indictment is bad, see U v Ward (1857), 7 Cox, C C 421, 

OCR. (Ir), R v Murray , [1906] 2KB 365, OCR If tho owner of the 
property is unknown, the indictment should describe the property as belonging 
to a person to the jurors unknown If goods formerly belonging to a dtceas* d 
person are stolen after his death they must be described as tne piopertv of 
the executor of the deceodld, if he left a will, or if he died intestate, and no 
letters of administration have been granted, as the property of the Piesident of 
the Probate, Dnorce and Admiralty Division of the High Court of Justice 
(Court of Probate Act, 1658 (21 & 22 Viet c 95), s 19, and see Supiome 
Court of Judicature Act, 1873 (36 & 37 Viet c 66), as 16, 34), or, if letters 
of administration have been granted, of the administrator (see 'Iharye f 
StaUwood (1843), 5 Man. & G 7 60 , Archbold, Criminal Pleading, 2Jr d ed„ 

68) If the goods stolen were bailed at the tune of the theft, and a thud 
person steals them, the property may be laid either in the bailor or the bailee 
lB V Todd (1711), 1 Leach, 357, m ; R v. Packer (1714), 1 Leach, 3o7, n. , £. v. 

Btatham (1773), cited at 1 Leach, 357 , R v Taylor (1785), 1 Leach, 356, 1L v. 

Woodward (1796), 2 East, P. C 653, R v. Deafen (1800), 2 East, P 0 663? R. 

V. Remnant (1807), Buss. & By. 136, It. v. Bird (1859), 9 C & P.44; R. v. 



646 


CfiiHiNAL Law and Procedure. 


Sadr 1 
faking 
Property 


Roue (1859), Bell, C C 93) Aujone who has possession, actual or con- 
structive, of the chattels may be alleged as the owner (R v Rowe, mpm, 
R v TFymir (1830), 4 0 & P 391 , R ▼ Cam (1841), Car A M 309 ; 
refer also to JR y Stride, [1908] 1 K B 617) A bailee who has parted 
by mistake with the possession of a chattel is still the owner, and may be 
so described (R y Vincent (1852), 2 Deu 464) Goods cannot be laid as m 
the ownership of a servant who has the bare charge only of them (R ▼ 
Hutchinson (1820), Buss A By 412 , R v Green (1856), Dears A B 113); but 
see R v Rudxck (1838), 8 0 A P 237) If a servant or other person has the 
possossion of the goods, as when they are intrusted to his custody and disposal, 
be may be described as the owner (R v Deahn (1800), 2 Leach, 862 , JR. v 
Burgees (186.3), Le & Ca 299) If a bailor is indicted for stealing his own 


ailee (R ^ Wilkinson (1821), Buss A By 470) Goods let with furnished 
lodgings should be described as the property of the lodger ( R v Belstrad (1820), 
Buss A By 411 , R v Brunswick (1824), 1 Mood O C 26), except when they 
are stolen by the lodger, in which case they should be described as the property 
of the owner or of the person letting them (Larceny Aot, 1861 (24 A 25 Viet 
o 96). s 74 R \ Healey (1824), 1 Mood 0 0 1 , R v Uurrell (1825), 


lurrell (1825), 


By & M 296) Goods Beized by the sheriff under a writ of fieri factae may, 
until they are sold, be described as the property of the execution debtor (R v 
Kastall (1822), 2 Bussell on Crimes, 6tn ed , 264, 320) , but they may also, 
'it seems, be described as the goods of the sheriff (see R v Knight (1908), 1 Or 
App Bep 186) Clothes and other necessaries supplied by a parent to a child 
under age may be described either as the property oi the parent or of the child, 
but are best described as the property of the ohild (Anon (1701), 2 East, P C 
Go4, R v Foregate (1787), 1 Leach, 463, R v Hughes (1842), Car A M 593) 
Clothes and other articles worn by a married woman and other goods m the 

S ossesBion of a married woman, if they are not her separate property, should be 
escribed as belonging to her husband (1 Bussell on Cumes, 6tli ed , 257) , the 
separate piopertv of a married woman should be described as belonging to her 
and not to her husband (R v Murray 140612 K B 385, COB) If the 
goods of one person are stolen by a thief and are afterwards stolen by another 
thief, they may be described as the property of the ngblfiil owner, unless they 
have been sold m market overt (see p 686, post , 2 East, P C 654 , R y 
WtUnns (1789), 1 Leach, 620, at p. 522, and Pollock and Wright, Possession 
m the Common Law, 152) It nas been said thnt such goods maybe also 
described as the property of the first thief (1 Hale P 0 507) If a person 
receives goods on account of someone else and steals them, the goods should be 
described as the property of the person on whose account they are received (R 
y Rudtck (1838), 8 C A P 237), if the thief receives them on account of 
himself ana some other poison, the goods should be described as the property of 
the other penon (R v Barnes (1866), L R 1 0 C R 45), and see Larceny 
Act, 1861 (24 A 25 Yict c 96), ss 80, 81 , Larceny Aot, 1868 (31 A 32 Viet c. 
116), b 1 , Laiceny Act, 1901 (1 Edw 7, c 10) , JR v ffo&aon (1885), 16Q* B D. 
137, COB) In indictments for stealing or embezzling property vested in the 
trustee of a bankrupt bv virtue of his appointment the property may be laid in 

*' the trustee of the property of , a bankrupt,” without insetting the name 

of the trustee But in indictments against & bankrupt under the Debtors Act, 
1869 (32 A 33 Viot o 62), Part XL, s 11, for concealing etc his property, the 
property must be described as the property of the bankrupt (see Arohbold, 
Criminal Pleading, 23rd ed , 1140) if property belingB to a corporation aggre- 
gate, xt must be described as belonging to the corporation by its corporate 
name (B. v Patrick (1783), 1 Leach, 253 , see 10 Co Bap 29 b Oro Elis 351 , 
Baa Ahr Corporations, C, 3 , R v Frankland (1863), Le A Ca 276) If the 
property belongs to an incorporated company which is in liquidation, hut the 
**AjquidM0r has not taken possession of the property or dealt with it as his, the 
property Should he laid in the company (R y Bell (1677), 13 Cox, O 0 623, 
0. 0 H property belongs to, or is in the possession of more than one 
person, whether partners in trade, joint tenants, parceners or tenants m 
common, it me; y be described as belonging to such persons or to one of such 
parsons and another or others, as the case may be (Criminal Law Aot, 1826 
If Geo 4, OoM)* 8 14), see JL y BmMm (1833), 6 0* AP 637, R y Qaby 
(1810), Buss. 4 Ew* 178 # & f. 8eoU (1801), Buss. A By. 13. If a joint owner, 
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tenant in common, or partner i a indicted for an offence m respect of the 
property of which he is joint owner etc , and it is necessary to aver to whom 
the property belongs, the property should be described as belonging to one or 
more ox the otherjoint owners etc other than the defendant and to another or 
others (eee A v. Webster (1861 ), Le. A Oa 77) The property m bells and other 
goods belonging to a church may be laid in the parishioners, or, it Beams, in 
the churchwardens (1 Hale, P 0 512) In 72 v Worthy (1646), 1 Don* 162, it 
was held that the property in a collecting bos was nghtly laid in the vicar 
and churchwardens The property in the church may be laid m the incum- 
bent (see 2 East, P. 0 651) As to lead stolen from a vault m a churchyard, sso 
72 v Oarltck (1843), 1 Cos, 0 0 52 The property m the goods in a dissenting 
chapel vested m trustees should be laid in the trustees or in one or more 
of them (72 v Boulton (1833), 5 0 A P 537) In mdiotments for stealing or 
embedding property belonging to banking co-partnerships formed under the 
Country Bonkers Act, 1826 (7 Geo 4, c 46), or for any fraud, forgery, or offenoa 


Sami* 

TaUttf 

Proper** 


, or offenoa 


and the name of any one of such public officers may be used m all indictmouts 
instead of the names of the persons forming the co-partnership (Country Bankers 
Aot, 1826 (7 Geo 4, c 46), s 9) The property may also m such a case be 
laid m one of the members of the co-partnership and others under the Criminal 
Law Act, 1826 (7 Geo 4, c 64), a 14 (72 v Pritchard (1861), Le & Ca. 34 , set * 
1 Bussell on Crimes, 6th ed 30) See also, as to joint stock banking companies,** 
Jomt Stock Companies Act, 1810 (3 & 4 Viet t 111) The property m money, 
goods, chattels, securities foi money, and all otner effects belonging to a fueudly 
society , or to any branch ol such society, may be laid in the trustees for the 
tune being m their proper names as trustees for the society or bi anch, without 
any further descnption (Fritndly Societies Aot, 1896 (59 & 60 Viet c 25), 
s 51 , 72 v MaiU (1866), 10 Cox, 0 C 367) Tho pioperty in money etc. 
belonging to a registered tiade union may be laid m the peison or persona 
for tho time being holding the office of trustee or trustees, in his or their pioper 
name oi namcB, as trustees of such trade union, without any further descrip- 
tion (Trade Union Act, 1871 (34 A 35 Yict c 31), s 8, Trade Union Act 
Amendment Act, 1876 (30 A 40 Viet c 22), a 3), so as to the property of 
trustee savings banks (Tiustec Savings Banks Act, 1863 (26 A 27 Yict e 87), 
s 10 , see 72 v Hull (1845), 1 Cox, 0 0 137) and loan societies (Loan Societies 
Aot, 1840 (3 & Viet c 110;, s 8) 

County pioperty, if vested in the oounty oouncil o! the administrative oounty 

m which the property is, should bo laid m 41 the county conn* I of ” (Local 

Government Act, 1888 (ol A 62 Viet c 41k a 3 (iv ), and sue 72 v Hunting 
(1908), 1 Or App. Bop 177) Other countv pioperty not so vested may be 
laid m the inhabitants of the county (Criminal Law Act, 1826 (7 Goo 4, c 64), 
a 15) Property in prisons and the things therein vented m the Pnson Com- 
missioners should bo laid in the Prison Commiobioneis (Pnson Aot, 1877 
(40 & 41 Yict c 21), b 48) Property of the guardians of the poor of every 
union formed under the Poor Law Amendment Act, 1834 (4 4 5 Will 4, o 76), 
and of everv parish placed under the control of a board of guardians by virtue 

of that Act, should be laid in the 44 guardians of the poor of the union " 

(or “ of the paneh of , m the county of ”) (Union and Parish Property 

Act, 1835 (5 & 6 Will, 4, o 69), a 7 , Poor Law Amendment Act, 1842 (5 & 0 
Yict o 57), 8 16) Pioperty procured or provided for the use of the poor of 
any parish, township, or hamlet, if such property is not vested m the guardians 
* of the poor of a union, may be laid m “ the overseers for the time being ” of the 
parish, township, or hamlet, without stating or specifying the names of any of 
them (Poor Belief Act, 1815 (55 Geo 3, c 137), s 1 , 72 v Went (1818), Buss A 
By 359, Doe d Norton v Webster (1840), 12 Ad A El 442) Other parish pi opertv 
in a rural parish, if vested in the parish council, may be laid in “tho parish* 

council of ,” or if under the control of the parish meeting, may be laid in 

41 the chairman of the parish meeting and the overseers of the parish of ” 

(Local Government Act, 1894 (56 A 57 Yict c 73), sa. 6, 62 (5) ) In an indict- 
ment against a collector or overseer of a parish for embezzling money collected 
by him from the ratepayers the property m the money should be laid m the 
mhabitantS'of the parish, and the names of the inhabitants need not be specified 
(Poor Law Amendment Act, 1849 (12 A 13 Yict cl 103), s 16 , 72 v SnuaUmwn^ 
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Shot 1. 

Taking 

Property. 

Count*. 


1307 Several counts may be inserted in the same indictment 
against the same person for any number of distinct acts of stealing, 
not exceeding three, which may have been committed by him against 
the same person within six months from the first to the last of such 
acts, and the prosecution may proceed at the trial upon all of them («). 

If it appears at the trial that the property, alleged in the 
indictment to have been stolen at one time, was taken at different 
times, the prosecution will not be required to elect upon which 
taking they will pioceed, unless it appears that tbeie were more 
than three takings, or that more than six months elapsed between 
the first and the last of them , otherwise the prosecution must elect 
upon which three chaiges occurring withm six months they will 
proceed (f) 

[1897] 1 Q B 4, C 0 E ) In an indictment for larceny of meat bought for 
the umg of mrnati 8 of a county as^ lum, the property should he laid in the county 
council, not m the visiting committee (It v Hunting (1908), 73 J. P 12, 

0 0 A ) 

Tho property m materials, tools or implements, provided for making, altering, 

01 repaumg anv highway may be laid in the local authority in whom the 
highway is vested — t e , as to mom loads and county bridges outside London, 
tho county council in whom the highway is vestod (Local Government Act, 
1888 (61 & 62 Viet c 41), 8 11 (b)), as to main roads and other highways in 
London outside the Cit) , the metropolitan borough council (London Govern- 
ment Act, Ib9*)) (62 A 63 Viet o 14), fib), as to highways m the City of 
London, the City Ooipoiatiou (City of London tiewois Act, 1848 (11 & 12 
Yict c chan , City of London Sowers Act, 1897 ((>0 & 61 Viet o cxxxm ), 
b 6) , as to highways outside London m boroughs, tho town council , m urban 
districts, the uiban district council (Public Iloalth Act, 1875 (38 ft 39 Yict 
c 55), s s 14 4, 149), m ruial distiicts the rural disti ict council (Highway Act, 
18b2 (25 A 2b Viet o bl), s 11 , Local Government Act, 1694 (56 & 57 Yict 
c 73), s 25) As to bridge approaches and embankments vested in the London 
County Council, see London Government Act, 1899 (62 & 63 Yict c 14), s 6) 
Tho piopeity in any sewei or other matter within or under the view, cog- 
nisance, or management of commissioners of sewei a may be laid m the comrnis 
sion ors of sowers within or undor whose view etc the property may ho, and the 
names of the commissioners need not be specified (Criminal Law Act, 1826 
(7 Geo 4, c 64), s 18) 

In indiotmon f s for stealing etc clothes, linen, or other goods belonging to 
the Chelsea Hospital, or the commissioners of the hospital, the pioperty may 
be laid in “ tho loids and others, commissioners of the royal hospital lor soldiers 
at Chelsea m tho county of Middlesex ” (Chelsea and Kilmainham Hospitals 
Act, 182b (7 Geo 4, c 16), s 35) 

In indie tments for stealing post letters etc , and for offences m respect of 
telegiaphic messages sent by or intrusted to the Postmaster- Gene ral, the pro- 
perty iu such letters and moss'iges may be laid m 11 His Majesty’s Postmastei- 
General (Post Office Act, 1908 (8 Edw 7 c 48), s 73) 

The property in moneys, chattels or valuable securities stolen or embezzled 
by persons in the public sen ice, oi by constables 6t other persons employed m 
the police of any oountv, ( itv , or borough, disti ict, or place, may be laid m the* 
Ktttf (Larceny Act, 1861 (24 & 25 Yict c 96), ss 69, 70) and see as to officers 
in theoustoms, Customs Consolidation Act, 187b (39 ft 40 Yict c 46), b 29. 

(•) Larceny Act, 1861 (24 & 25 Yict c 96), s 5 It is usual, and apparently 
necessary, that the second and third counts of the indictment should state 
expressly that the often oes charged in them were committed within six months, 
although the dates may be stated, otherwise the prosecution will be confined to 
one oblige (R v Lonsdale (1864), 4 F, ft F. 66, 59), see, however, R v 
NtchoUs (1904), 68 J P 402, 0 VS B., in which a large number of different 
takings were alleged in one oount, no date being stated 

(/) IbuL* 4) 6 It is not necessary to allege any date in the indictment 
(Onxoi^al Brooedure Act, 1601 (14 ft 16 yict c. 100), s. 24), nor will the 
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1808. On on indictment for larceny the prosecution most prove BlOT ' *• 
that the goods mentioned in the indictment were the property of the Taking 
parson who is alleged in the indictment to be the owner, and that Pr opert y, 
defendant took the goods away and that he took them away with a Ev ident* 
dishonest intent. It must also appear that the goods were such as 
may be the subject of larceny either at common law or by statute, 
and that they were taken from the owner against his will. 

Evidence that the defendant was seen to take tho goods in ques- 
tion is not essential , it is sufficient if he was found m possession 
of stolen pioperty shortly after the theft , in such a case the 
jury are generally warranted in concluding that he stole the goods 
or came by them dishonestly, unloss he gives a satisfactory 
explanation to show how lie came by the goods The weight of 
such a presumption depends upon the nature of the thing stolen, 
and the length of time which has elapsed since the stealing^) 

So also if upon the trial of a person for larceny it is proved that 
he took the property in such manner as to amount in law to 
embezzlement, the jury may return as their veidict that he is not 
guilty of larceny but is guilty of embezzlement, and hoistheronpon 
to be punished as if he had been indicted for the latter offence 
No person tried for larceny or embezzlement ib liable to be after- 
waids prosecuted foi laiceny or embezzlement on the same 
facts (/i). 

indictment be quashed, although it appears by tho evidence that there wore 
more thin thieo separate takings, but upon such evidence being given the 

S roseration may he required to oleot upon which f hiee thoy will pioceed (R v. 

Ucholh (1904), 68 J ‘ l> 452, C C E ) If there has boon a continuous taking 
the court will not compel the prosecution to elect {II v Rlcatdale (1818), 2 Car. 

& Kir 765 Jl v hrlk (1809) 11 Cox, C 0 234, 238, 240, C 0 E , It ▼. 

Hennood (1870), 11 Cox, C 0 326, C 0 II) 

An indictment for laiceny may be in the following form — “Worcestershire 
to wit Tho lurors [for our loid the King] upon their oath present that John 
Jones on the first day of 1'ebru try in the y our of om Lord, > >o thousand nine 

hundred and nine, [m the paiteh of m the sud county] one silyor watch of 

the goods and chattels of James Smith feloniously did stoil, take and carry 
away against the ponce, etc ” 

(o) See Anon (1326), 2 C & P 459, R v Admnt (1829) 3 C &. P 600, 

R y Codnn (1816), 2 Lowin 215 , R \ Hull (1845), ,1 Cox, 0 0 211 , It y 

Hewlett (1843), 3 Kussell on Cnra< >•, 3 > r t — 6, n , It v Cooyer (1832), A Car &Kir 
318 , H Hama (1860), 8 Cox, C C 331, R v Kiiv/ht (1Ht>4), Lo & Ca 378, 

R y Evans (1847), 2 Cox, C 0 270, R v Lunymead (1864), Lo & Ua 427, 

R y Partridge (1816), 7 0 & P 551 , R v Smith (1862), 3F & F 123, lt.\ 

Hornby (18441, 1 Car & Kir 303 , R v Tidcawell, [1905] 2KB 273, C C K , 
and p 681, post As to a dishonest gift by the servant of his master’s propcity, 
see R y White (1840), 90 iP ,344, Epskine, J 
\h) Ltroeny Act, 1861 (2*& 25 Viet c 96), s 72 In R v Oorbutt (1857), 

Dears & B 166, it was held upon a similar section in the repealed Criminal Pin 
ceduro Act, 1851, aujrrn, all, that although a prisoner indicted for stealing may 
be convicted of embezzlement, yet he cannot be connoted of stealing if there is 
only endence of embezzlement, and that in such a case a conviction for larceny 
or a general verdict of guilty upon on indictment for larceny must ho quashed. 

This decision mokes it still desirable to consider the distinguishing features 
between larceny by a servant and embezzlement, notwithstanding tho beneficial 
provisions of s 72 and the fact that the punishment for the two offences is the 
same But haying regard to the Criminal Appeal Act, 1907 (7 Edw 7, c 23), 
s 5 (2), R y Oorbutt would probably not now he followed m the Court of 
Criminal Appeal, as that court would m such a case have the power to sub- 
stitute a verdict of embezzlement for one of larceny. 
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Sub-Ssot 2 — Emlmdement. 

1309. A servant who steals moneys or goods alter they have 
come to the posseneion of his master, although they may be in 
the servant’s custody, is guilty of larceny; but a servant who 
fraudulently intercepts moneys or goods before they come into his 
mastei’s legal possession and converts them to his own use, 
commits the offence of embezzlement (i) 

1310. By statute (k) anyone who, being a clerk or servant, or 
being employed for the purpose or m the capacity of a clerk or 
servant, fraudulently embezzles any chattel, money, or valuable 
security (1) delivered to or received or taken into possession by him 
for ot m the name or on the account of his master or employer, or 
any part thereof, is deemed to have feloniously stolen the same 
from him, although such propeity was not received into the posses- 
sion of tbe master or employer otherwise than by the actual 
possession of his clerk, servant, or other person so employed. 

The punishment for this offence is penal servitude for not more 
than fourteen noi less than three years, or imprisonment with or 
without hard labour for not more than two years, and if the offender 
is a male under the age of sixteen years, he may be sentenced to a 
whipping (m) 

Verdict. 1311 If upon the tual of a person indicted for embezzlement it 

is pioved that he took the propeity in such manner as to amount 
in law to laiceny, he is not entitled to be acquitted, but the jury 
may return as then veidict that he is not guilty of embezzlement, 
but is guilty of simple larceny, or of larceny as a clerk, or as a 
person employed in the public service oi m the police, as the case 
may be, and he is then punishable as if he had been convicted on 
an indictment foi such lai ceny (n) 


Ban l. 
Taking 
Property. 

Bmbeulo* 

meat. 


Charging 1312 The prosecution may chaige m the indictment and proceed 
eufbenSe- against the offender for any number of distinct acts of embezzle- 
menuin* one ment, not exceeding three, which may have been committed against 
tndiotmcnt the same master or employer within eix months (o) 


(i) Thoio was some doubt whether in oortaiu cases a taking by a servant hum 
his master was punishable us larceny at common law (see stat (1629)21 Hen 8, 
a 7) , embeulement was uot so punishable, tbe original taking being lawful, 
and the goods never having come into the actual possession of the master 
(1 Hale, P C. 668, R v ltaxeley (1799), 2 Leach, 836) 

(h) Larceny Act, 1861 (24 & 26 Vici c 96), s 68* 

ll) For the definition of “ valuable security,” see p 642, ante < 

(m) Laroeny Act, 1861 (24 & 26 Viet c 96), s. 68, Penal Servitude Act, 1891 
(64 A 66 Viot c 69), s 1 The offence is triable at quarter sessions 
(a) Larceny Act, 1861 (24 & 26 Viet c 96), s 72 , B v. Itudge (1874), 13 
- Cor, 0. 0 17, C 0 li. 

(o) Larceny Aot, 1861 (24 ft >4 Viet e 96), a. 71 , and sea the Orunmal 
Procedure Act, 1861 (14 ft 15 Viet. o. 100), a. 18 The thrigjplteneee must 
be charged m different counts, and the date of each offences the date of 
the embeistaasnt, which may be subsequent to the date of receipfr the indict- 
ment must allege in terms that the three sums were embezzloa within six 
months (B w, furcham (1842), Car & If 617, PatTSSOK, J ; S v Noake (1848), 

3 Car ^ gir.,(B0, CwssswEii, J,). Upon an indictment for embensling money, 
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era, 


If more than thiee aetB of embezzlement are charged m one i. 

indictment, or if bums are alleged to have been leceived on one Taking 

day and the evidence shows that they were recen ed on several days Property, 
the prosecution will be required to elect on which charge they will — 
proceed (a) But where it is the prisoner's duty to account at 
fixed times for his aggregate receipts to date, each failure to account 
constitutes one act of embezzlement, and three of such embezzle* 
ments, if within six months, may lie charged m the indictment, 
and the aggregate receipts for which he should have accounted at 
each of such periods may be proved (6) 

If the offence lelates to any money or any valuablo security, 

11 is sufficient to allege the embez/lement to be of money 01 a 
valuable security without specifying any particular com or valuable 
security 

1313 The accused may be convicted, although the coin or Evidence, 
valuable secnuty was delivered to bim m ordei that some part of the 

value thereof should bo returned to the person deliveung it or to 
some other peison and such part hns been returned accordingly (cU 
There must be evidence that specific sums have l>oen received and* 
have been embezzled and not accounted for It is not suflicionl to 
show a general deficiency without pioving the specific sums, or 
6ome of them, constituting such deficiency (d) 

To rebut a defence that errors in a cleik’s account weie accidental 
or innoient, evidence may be given of othei bimilur eirois by the 
pusoncr in his own favoui (e) 

1314 A cleik oi servant is a peison undei the control and hound Wlut us 
to obey the oideis of his mastci lie may be a clerk or servant 
without being hound to devote his whole time to this seivice, but w ' r,,an 

if ho is bound to devote his whole time to it, this is strong evidence 
of his being under contiol(/) 

A person who is employed to get orders and oceive money, 
but who is at libel ty to get the oideis and meivo the money 
when and wheie he thinks proper, is not a cleik oi a hei vant (//) 


if the evidence shows that the prisoner received a clitquc , it roust also bo proved 
that he cashed it or attempted to do so (R r Km/a (180H), L B 1 C 0 E 
11J), upon an indictment charging the embpA/loment of money the prisoner 
cannot bt convicted of embezzling goods ( It v (Wf(100j),69J P 150, 0 0 li) 
(o) R v Williams (1834), 6 C & P 026, and flee p 648, ante 
(6) It v Balls (1871), L R. l 0 C K 328 (whtie thirty one sepurate sums 
which the prisoner had received and not accounted for were proved, and tho 
con\ iction was affirmed) 

(c) Larceny Act, 1861 (2^ A 25 Viet c 96), s 71 

(d) R y Janes (1838), 8 C & P 288, Aldbpmjn, B. , R y. Chapman (1913), 
1 Oar A Kir 119, wiluams, J , R v Wrujht (1858), Dears & B 431 f 
R v Wdstenholmc (1869), 11 Cox, C C 313, Beett, J , see, however, It y 
Lambert (1847), 2 Cox, C C 309, Eele, J , It y Grove (1835), 7 0 & P 6 35 , 
1 Mood C C 447 (where a contrary conclusion seems to have Been arrived 
by eight judges against seven), is not now considered to be law the 
otaeryatiOBB Aldebson, B , on this case in It y. Janes , supra, also It v Muah 


(1856), 7 UOXTU* u w,w ^ _ 

(e) JLdhuMtchardson (I860), 2 F & F 343 , R y Proud (1861), 1/ A Oa, 97 » 
R v [1 888), 16 Cox, C 0 387, OCR. 

(/) R y Negus (1873), L B. 2 C C K 34, 37 . 

(J) R y Negue, supra , R y Bowers (I860), L It 1 C OB 41, 45* " v 
!i ayle (1868), 11 Oox, 0 C. 158, R y. Marshall '18’0), 11 Cox, %gL49Q, 
H L. — Dt B 


C 60, 68 
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Whether the accused was acting as a clerk or servant is a question 
of fact for the jury (ft) 

1315 It is not a criminal offence to embezzle the moneys of an 
unlawful and criminal society (t) But the members of a society 

0 0 B , It v Hall (1875), 13 Oox, 0 C 49, 0 0 B , R v Walker (1858), 8 

Cox, 0 0 1, 0 C B , R v May (1861), Le & Cn 13 In the following cases 

the accused wore held to be clerks or servants or acting as such — R v Stuart, 
[1894] 1 Q B 110, 0 0 B (diroctor of company employed to collect the com 
pany'S moneys), R v Melltsh (1805), Buss & By 80 (an apprentice) , R v 
Squire (1818), Buss & By 319 (accountant and treasurer to overseers), R 
v Hartley (1607), Buss A By 139 (captain of barge authorised to sell coal) , 

R v. 'lxte (1861), Lo ft Oa 29, 0 C B , R v Bailey (1671), 12 Cox, C C 
56, 0 0 B (common ul traveller paid by commission and allowed to obtain 
ordois for othors), It v Gibson (1861) 8 Cox, C C 436 (solicitor employed at 
a ealuiy to collect rents and manage propeity) , It \ Thomas (1853), 6 Cox, 

C 0 403 (a collier allowod to sell coal but not obliged to do so) , It y Spencer 
(1815), Buss & By 299 , R v Wtnnall (1851), 6 Cox, 0 0 326, R v Hughes 

(1832), 1 Mood 0 O 370 (a person only occasionally employed) , R v Batty 
(1642), 2 Mood 0 0 257, R v Turner (1870), 11 Cox, C 0 551, R v 
Carr (1811), Buss ft By 198 (a person employed also by others) , but see the 
■observations of Pauke, B, m ft v Qooabody (1838), 8 C A P 665, R v 
FoulLcs (1873), LB 20 0 B 150 (son assisting father who was employed by 
prosecutois) , It v Wortle y (1831), 5 Oox, 0 0 382, 0 0 K , R v McDonald 
(1861), Le ft Ca, 85 (a porson partly paid fr\ a share of pi of its) , It v Fiona 
(lh<>l), Le A Ca 97 , 11 v Hall (1836), 1 Mood 0 0 474, R v Mdhr (1642), 

2 Mood 0 C 219 (member of friendly Bocioty omplojod to receive ^oekly pay 
inenfs the pioporty of the society being vested m trustees) , but see It v Loose 
(1860), 29 L J (M o)l 12, C C B , II v Marsh (1862), 3 F & F 52*3, It v 
Bren (1863), Lo A Ca 316. R v Tyree (1669) L li 10 C R 177 , R v 
Flanagan (1867), 10 Cox, C 0 561 (a bioker exclusively employed at a salary 
to dist lain) , It v Solomons (1909), 23 T L B 747, OCA (the driver of u 
taxicab) The following weio hold not to be cloiks or servants or employed 
in that capacity It v Barnes (18o9), 8 Cox, C C 129 (a debtor employed by 
trustee undoi deed of assignment) , It v Hoait (1859), 1 F ft F 617 (a person 
employed or authoused to lccoive rents gratuitously), R y GoodUrfy (1838), 

8 0 A P 663 (tattle drover permitted to sell), It v Burton (1629) 1 blood 
O C 237 (a pel son emplo\ed to collect an offertory), It y Iretman (1833), 6 
C A P 534, R v Nt ttieton (18o0) 1 Mood 0 C 239 (a peison having an 
isolated authonty to recoue momn) , hut see It v Hughes (1832), t bid 370, 
R v Tyree (1869), L B 10 C B. 177 (the treasurer of a friendly society) , R 
y Gibbs (1833), 6 Cox, C 0 455, C O B (a bailee) 

An assistant ovorseer in a niral parish, though appointed by the paush 
council, is the < lerk or servant of the inhabitants of the parish, and should be so 
described in the indirtment (Poor Law Amendment Act, 1849 (12 & 13 Vick c 
103) s 15, It v Watts (1637), 7 Ad & El 461, 469 , soo and compare if v 
Sampson (1846), 1 Cox, C C 350, R v Carpenter (1866), L B 1 0 0 B 29, 
R v Smallman , [1897] 1 Q B 4, 0 C B.) , aud it is submitted that where m 
A municipal borough or urban district the appointment of assistant overbeers 
eithei htfs or has not boon conferred on the borough oi distnc t council under the 
Local Go\ eminent Act, 1894 (56 ft 57 Viet c 7*), s 33 (1), such an officer 
shpuld still be described as the servant of the inhabitants notwithstanding R y • 
Gdey (1887), 16 Cox, 0 0 226, OCR, which case, howevei, was not cited in 
Jt v. Smallman , supra 

If the agreement of service is in writing, and is in existence, the writing 
>must be nut m evidence (Re Clapton (1848), 3 Cox, OC 126) In most cases, 
such as those m which it was held that the prisoner could not be convicted of 
embezzlement on the ground that he was net acting as elerk or servant to the 
prosecutor, he may now be indicted under the Larceny Act, 1901 (1 Edw 7, 
c 10), p 660, post t for the fnmdulent conversion of the property received 
see e g , R v Lord (1903), 69 J F 467, COB As to officers of a local marin, 
beard, see Merchant Shipping Act, 1894 (57 ft 58 Viet, o 607), s 248 

(ft) R y. Chater (1861), 9 Oox, 0 0 1, 

(4<M v. Hunt (1838), 8 0 ft P 642 
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which does not exist for a criminal purpose, but which is irregulaily s®ct. x 
constituted (i), or one of the objects of which is m restraint of Ttttatf 
trade (Z), may be the joint beneficial owners of pro petty, and such Property, 
properly may be the subject of embezzlement. 

To constitute embezzlement the property must hare been 
received by the accused for, or in the name or on account of, the 
employer of the accused (m) If it has already been m the employer’s 
possession (n), or, having been m the possession of any other clerk 
oi servant on behalf of the master, is given by such clerk or 
servant to the prisoner to be paid or delivered to some pei son on 
account of the employer and the prisoner misappropriates it, the 
offence is not embezzlement (o) 

If the propei ty is m the possession of another clerk or seivaut of 
the employer, and is delivered by him to the prisoner to deliver to 
the employer, and the prisoner misappiopriates it, he commits 
embezzlement (p) 

The crime of embezzlement is complete when the servant fraudu- 
lently misappiopriates the propeity, and he is not necessarily 
entitled to be acquitted because he lias made true and correct 
entries in his master’s accounts (q) But if the money receivod for 
the employer is accounted tor and not denied, the fact of not paying 
it over without some evidence of fraudulent intent is not sufficient 
pioof of the felony (r) 

(k) R v Tanlurd , [1894] 1 Q B 548, OCll 

(l) II v £/ai*er(1870), L It 1 (' (' R 280 

(m) Larceny Act, 1881 (21 A 25 Viot c 90), s 68, 72 v Beaumont (1851), 

Dears 0 0 270, 72 v Hun is (1854), Deurs 0 0 144, It v Thorpe (18.18), 

Dears &B 562, li v Galt (1876), 2 Q, B D 141, COB If the receipt by 
the piisoner is wholly wrongful, being in his own name and on 1 iib own 
account, as where tho prisoner earned money in his own immo by a wrongful 
or dishonest user of his master's property, the offence is not embezzle- 
ment (B v Outturn (1875), L R. 2 0 0 R 28 , R v Beau 1877), 3 Q B 1) 

131, COR) 

( n ) R y Hayward (1841), 1 Oar & Kir 518, 72. v 72^2(1854), 6 Oox, 0 C 
284, 289, C C 1L In these rases the goods had been put down by the pnsonor 
at his mastei’s door or placed by him in the master's cart, and it won hold that 
although the prisoner still remained m personal possession of the goods, his 
exclusive possession had been so far determined that the goods had come into 
the mastei s constructive possession and that the offence was larceny and not 
embezzlement 

(«) 72 v Murray (1830), 1 Mood 0 0 276, R v /7aw/c»n8(1850), 4 Oox,C 0 
224, 0 0 R , JR v Wright (1858), Dears & B 431 in such coses the 
offence is larceny, and the prisoner may be convicted of that offence (see p 64 1, 
ante ) , or he may be indicted for a misdemeanour under the Larceny Act, i901 
(1 Edw 7, c 10) e 

• (p) R v Masters (1848), 1 Den 332 

(g) It v GuehUr (I860), 8 Cox, 0 C 372, C C R , see also It v J i ster 
(1866), 7 Oox, C 0 203, 0 C B , 72 v White (1839), 8 0 A P 742 , 72 v. 

Jackson (184*1), 1 Oxi A Kir 384, R v Davison ( 1855), 7 Oox, 0 0 158, 302, 

163 It appears impossible to reconcile with these Cases 72 v, Jones (1637b* 

7 C A P 833, in which Bollakd, B , is reported to have said that for a clerk to 
put the money m his own pocket and make no entry was not sufficient evidence 
of embezzlement, and R v Greed (1843), 1 Oar A for 63, where Ei^kine, J m 
held that a cleik who had rendered a true account of money w hi* h he had 
received, and did not pay it over but absconded, could not be convicted of this 
offence , aeo also R v Winnall (1851), 5 Cox, C 0 326 • 

<r) R v Hodgson (1828), 3 0 A P 422, Yaughan, B * 



654 


Criminal Law and Procedure 


Swjt. i If the prisoner does not deny the receipt or appropriation of the 
Taking property which he is accused of embezzling, but acknowledges 
Property, that he received it and alleges a right, or an excuse for detaining 
the property, unless it is clear that such allegation is merely a 
pretence, he should not be convicted of embezzlement («). 

where 1316 The embezzlement is committed m the place where 

accused peison has lefused to account (<), or, if there 
ih no evidence of fraudulent embezzlement except the non- 
accounting, in the place where he ought to have accounted 
and failed to do so (a), 01 has accounted falsely (b), or in the 
place wheie he icceived and misappiopiiated the pioporty in 
question (t) 

Embcrrie- 1317 Any officer or servant of the Bank of England or of the 
offlceretc of ® an ^ v I re ' an< ^ 1<J by statute (d) guilty of felony who, being 

o ore co m t rus t e( | with any bond, deed, note, bill, dividend warrant, or 

warrant for payment of any annuity or interest or money, or 
with any security, money, or other effects (e) of Buch bank, or 
having any Buch propeity of any other peison lodged or deposited 
with such bank oi with him as an officer or seivant thereof, 
sccietes, embezzles, or runs away with the same or any part 
thereof 

Tho punishment for tins offence is penal servitude foi life oi foi 
not less than tlnee years, or impiisonment with oi without hard 
labour foi not moie than two years ( j ) 

1318 Wlioovei , being employed in the King’s public sei vice, or 
being a constable or other pei son employed in the police ot any 
county, city or place, and intrusted by vutue of such employ- 
ment with the custody, management, or control of any chattel, 
money, oi valuable security, embezzles any chattel, money, or 
valuable security intrusted to or received or taken mto possesMon 


Bank of 
England. 


Embezzle- 
ment by 
person in 
the King's 
servict, 
police etc. 


($) Sio R v Norman (1842) Car A M 501, Cresswjll, J 
(f) 12 v Murdock (1851), 5 Cox, C C 360, C C R , 22 v Taylor (1803), 2 
Leach, 974 As to place of tiial, see p 280, note (r), ante 
(a) 11 v Davison (1855), 7 Cox, C C 158, 162, and see R v Rogers (1877), 3 
Q B D 28, C C II , at p 40 

(5) R v Murdoch, sujna, R v Rogers , supra, but not m a place where he 
has accounted truly and m which he did not receive the money alleged to be 
embezzled, there being no evidence to show that, although ne lived there, 
he had taken the money to that place (if v Treadgold (1878), 14 Cox, C 0 220, 
OCR) 

(c) R v Hobson (1803) Russ & Ry 56 , R v Rogers , supra , at pp 

40, fl. 

(d) Larceny Act, 1861 (24 & 25 Yict c %), s 73 Documents to which a 
bank derk meielv has access, but to which his duty has no relation, are not 

4 documents intrusted to him within the meaning of this section (i2 v. Bakewell 
(1802k, Russ. & Ry 35) 

(«) Documents issued as Exchequer bills, but invalid as such from the want 
of a proper signature, are such “ effects ” (R v Aslett (1804), Russ & Ry. 


i 

/) Larceny Act, 1861 (24 2 5 Viet c 96), s 73, Penal Servitude 

t, 1691 (44 & 55 Viot o 69), «. 1 This offence is not tnable at quarter 


sessions. 


» 
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by him by virtue of his employment* or in any manner fraudulently 
applies or disposes of the same to his own use or benefit, or for any 
purpose whatsoever except for the public service, is by statute 
deemed to have feloniously stolen the same from the Kmgfy), 

The punishment for this offence is penal servitude for not moie 
than fourteen nor less than thiee years, 01 imprisonment with or 
without hard labour for not more than two years (li) 

Such person may be mdictqd either m the place where he is 
appiehended, 01 is m custody, or m which ho has committed 
the offence In the indictment the propeity may be laid m the 
King 

Sub-Sect 3 — Fraudulent Misapprapi latton by Directors, Trustees etc 

1319 Everyone is by statute (t) guilty of a misdemeanour who, 
being a person authorised to receive money to arise fiom the sale 
of any annuities 01 secunties puichased or transfeired under the 
piovisions of PartV of the Municipal Coiporations Act, 1882(7.), 
or any dividends thereon, oi any mich otliei money as is theieiu 
mentioned, appiopnates the same utheiwise than is dnoctod by that 
Act or by the Troasmy in pursuance thereof 

The punishment for this offonoe is penal servitude for not more 
than seven nor less than tluee yoais, oi lmpusoimiont with or 
without hard laboui foi not moie than two years (Z) 

1320 Any director, member, or public ofluor of any body 
coiporate or public company is by statute guilty of a misde- 
meanoui (m) who fiaudulenlly (n) takes or applies for his own uso 
or benefit, or for any use or pui poses other than the use oi pui poses 
of such body corpoiate or public company, any of itH propeity 

The punishment for tins offence is penal seivitudo for not more 

($0 Larceny Act, 1861 (24 & 23 Virt c 96), b 70 As 1* larcony by such 
ofticeis, see s 69, p 644, ant / For the definition of “valuable secunty,” see 
p 642, ante A poison employed by an mspectoi of prisons to collect contribu- 
tions due fiom the parents of children committed to reformatory and mdustual 
schools i«. emploved in the King's public service {ft v Urahurn ( 1870 ), V\ Cox, 
0 C 57, C C It) An assistant bailiff appointed by the high bailiff of a 
count} couit is not a person omployed in the public soivice, but is the scivant 
of the high bailiff and must be indicted as such [11 v Parsons (1888), 10 Cox, 
O 0 498) By the Customs Consolidation Act, 1676 (.39 & 40Vict c 36), « 29, 
any moneys, chattels, or valuable secunties received by any olheer, cleik or 
other person in the service of the customs, either as duhen or in vutuo of Jus 
office or employment or otherwise for the use and seivue of His Majesty oz of 
any public department, are to be deemed to be moneys, chattels, or valuable 
secunties for the public service, and are to be considered as such within the 
'meaning of the Larceny Act, 1861 (21 & 25 Viet c 96), and may be alleged in 
an indictment to be the property of His Majesty 

(h) Laiceny Act, 1861 (24 <SL 25 Viet c 93), s 70 , Penal Servitude Act, 1891 

(34 & 53 Yict c 69), s. 1 The offence is, it seems, tnable at quarter sessions, 
but see Quarter Sessions Act, 1642 (5 & 6 Yict c 38), s 1 a 

(i) Municipal Corporations Act, 1882 (43 & 46 Yict c 60), 117 , Larcony 

Act, 1901 (1 Edw 7, c 10) 

(ft) 45 & 46 Viet c. 60 

(Z) Ibid ,s 117 f Larcony Act, 1901 (1 Edw 7, c 10) , Penal Seivitude Act* 
1691 (34 & 65 Yict c 69), s 1 

(wi) Larceny Act, 1861 (24 & 23 Yict, c 96), 8 81 , *ee also p 677, past • 

(n) Nelson v R . [19021 A C 2%, P C 
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than seven or less than three years, or imprisonment with or 
without hard labour foi not more than two years (o). 

1321 Any director, public officer, or manager of any body 
corporate or public company is by statute guilty of a mis- 
demeanour (jp) who as such receives or possesses himself of any of 
its property otherwise than in payment of a just debt or demand, 
and who with intent to defiaud omits to make or to cause or direct 
to be made a full and true entry thereof m its books and accounts 

The punishment is penal servitude for not more than seven nor 
less than thioe years, or imprisonment with or without hard labour 
for not more than two years (q) 


Mmappro- 1322 Everyone is by statute (0 guilty of a misdemeanour who, 
pnation by being a tiustee of any property (*) for the use or benefit, either 

smt ee, wholly or partially, of some other person, or for any public or 

charitable purpose, with intent to defraud converts or appropriates 
the same or any part thereof to his own use or benefit, or the use 
or benefit of any person other than Buch peison as aforesaid, or 
foi any purpose other than such public oi charitable purpose, or 
otherwise disposes of or destroys such property or any patt thereof 
The punishment is penal seivitude for not more than seven nor 
less than thiee yeais, or imprisonment with or without hard labour 
for not moie than tw r o years (t) 

No prosecution for this offence may he commenced without the 
sanction of the Attorney-General or, if that office be vacant, of the 
Bolicitoi -General 


(o) Lai cony Act, 1901 (1 Ildw 7, c 10, s 1 (1) , Penal Servitude Act, 1891 
(■)! fcooVut c 69), 8 1 The punishment for this offence, and for offences 
against hr 77 — 84 of tho Act of 1861, is stated m s 75 ol the Larceny Act, 1861 

i ‘24 & 27 Viet c %) , that section was lepealed by the Larceny Act, 1901 
1 Edw 7, c 10), 8 1 of which is substituted for ss 7 5 and 76 of the Larceny 
Ait, 1861, and imposes the same punishment None of tho offences men- 
tioned in 88 77—86 ol the Larceny Act, 1861, or m the Lareony Act, 1901 
(1 Edw 7, c 10), are tnable at quarter sessions (Laiceny Act, 1861 (24 & 25 
Viet c 96), s 87) As to evidence see p 6o7, note (6), post 
(p) Larcem Act, 1861 (24 & 25 Viet c 96), s 82 
(tf) Ibid , Itanai Servitude Act, 1891 (54 A 55 Viet c 69), e 1 

(?) Ibid , 8 80 

(s) The teira “trustee ” here means a tiustee on some express trust oreated 
b> some deed, will, or instrument m writing, and includes tho hoir or personal 
ropiosmitatno of any such trustee and any other person upon or to whom the 
duty of Bucli tiustee shall have devolved or come, and also an executor and 
administiuioi and an official manager, assignee, liquidator, or other like offioer, 
acting under any Aot rotating to joint stock companies, bankruptcy or lnsoL 
vency (Larceny Act, 1861 (24 A 25 Yict c 96), s 1) For a definition of ' 

“proportv” see i6id , and p 681, note (< a), post The secretary, trustee, and 

mada^er of a savings bank has been held to be within this definition a trustee 
of money which he received as secretary , and the rules of such a society may be 
* such an im>tiument as to create an express trust (A ▼ Fletcher (1862), Le & 

Ga 160) A document by which” a debtor undertook to hold certain goods in 

trust for his oi editor and to pay him the proceeds thereof is an instrument 

creating such a trust (f» v Toivnshend (1884), 15 Oox, 0 C 466) It is 

sufficient for the indictment to allege that the defendant was a trustee without 
alleging an express trust [ft y Piper (1900), 65 J P 10) 

•(f) Larceny Act 1661 (21 & 25 Viet c 96), s. 75 , Penal Servitude Act, 1891 
(54 & 55 Viet c. 69), a 1 1 and see note (o), t jrfra 
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If any civil proceedings have been taken against the defendant, 
no person who has taken Buoh civil proceedings may commence any 
prosecution for this offence without the sanction of the ooart or 
judge before whom such civil proceedings have been or shall be 
pending (a) 

The defendant cannot be convicted of this offence by any evidence 
whatever in respect of any act done by him, if he shall at auy time 
previously to his being charged with such offence have first disclosed 
such act on oath in consequence of auy compulsory process of any 
court m any action, suit or proceeding bond fide instituted by any 
party aggrieved (b). 


Sect. 1. 
Taking 
Property. 


1323 Everyone is by statute (c) guilty of a misdemeanour who, Fraudulent 
bemg intrusted, either solely or jointly with any other person, with 

any power of attorney for the sale or t> ansfer of any property (d), StLy. 
fraudulently sells or transfers or otherwise converts the same or 
any part thereof to his own use or benefit, or the use or benefit of 
any person other than the person by whom he waB so mtruBted 

The punishment for thiB offence is penal servitude for not more 
than seven nor less than three yeais, or impusonment with or 
without hard labour for not less than two years (e) 

1324 Everyone is by statute (e) guilty of a misdemeanour who, Fraud* by 
being a factor or agent intrusted either solely or jointly with any * nd 
other person for the purpose of sale or otherwise with the possession 

of goods or of any document of title to goods (/), makes, contrary to 
or without the authonty of his principal, for the use or benefit of 
himself oi of any person other than his principal and in violation 
of good faith, any consignment, deposit, transfer, or delivery of any 
goods or documents of title so intrusted to him, by way of pledge, 
lien or security for any money or valuable security borrowed or 
received by such factoi or agent, or accepts any advance on the 


(а) Larceny Act, 1861 (24 JL 25 Viet c 96), s 80 

(б) I bid , 8 85 A statement or admission mode by the defendant in any 
compulsory examination or deposition hefoie any court on the hearing of any 
matter in bankruptcy is not admissible m evidence against him in any pro- 
ceeding m respect of the offenoe mentioned in ss 77 td 85 of the Larceny Act, 
1861, or in the Larceny Act, 1901 (Bankruptcy Act, 1890 (53 & 64 Viet c 71), 
s 27 (2), &« p 399, noto (7), ante, but his statement of alTairs is admissible (iZ v 
I'tke, [1902] 1 K B 552,0 0 R) “Shall hare first disclosid" means shall have 
first made known that which before was not known , and there is a groat dis- 
tinction between what is known and what is mere gossip or surmise (A v 
Gunnell (1866), 16 Cox, C C 154, 157, 158, 0. C R) 

(c) Larceny Act, 1861 (24% 25 Viet c 06), s 77 
(rf) For definition of “ property,” see tbtd , s 1, and p 084, post 
(r) Larceny Act, 1861 (24 & 25 Viot c 96), s 78 , Larceny Act, 1901 (1 Edw. 
7, 0 10), ss. 1 , 2 As to evidence, see note (l), iuj/ra 
( f ) “ Document of title to goods” includes any bill of lading, India warrant , t 
dock warrant, warehouse keeper's certificate, warrant or order for the delivery 
or transfer of any goods or valuable thing, bought and sold note, or any other 
document used in the ordinary course of business as proof of the possession or 
oontrol of goods, or authorising or purporting to authonse, either by indorsement 
or by delivery, the possession of such document to transfer or receive auy goods 
thereby represented or therein mentioned or referred to (Larceny Act, 1861 
(24 & 25 Viet e 96), s 1) 
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Taking 
Property. 


Fraudulent 
miHappro 
pnation of 
property 


(?) Lirtony Art, 18G1 (U & 2j Viet c 0b), s 78 , Larceny Act, 1901 (1 Edw 7, 
o 10), B8 1,2, Penal Seivitudo Act, 1891 (al A 55 Yict c 691,8 1 
(h)/bid, s77 
t) Ibid , b 7 5 

l) Ibid , s 7S It ispiovidod b\ b 79 tint any factor or agent so intrusted and 
possessed of an) nudi document of titlo, whether denvod immediately fiom the 
owner or obtained bj Kason of the factor oi agent having been mtiusted with 
the possession of the goods oi of any document of title thereto, is to be deemed to 
have been intrusted with tho goods represented by the document of title , every 
contract pledging or giving a lien upon such doemnont of title is to be deemed 
to be a pledge of and a lion upon the goods , such fuctor oi agent is to be 
deemed to bo posseted of such goods or document wliethci tho same are m his 
actual custody oi hold bv ail} other person subject to his control, or for hrm or 
cm his behalf, whoio any advance is bona Jidc made to any factor or agent 
t.o in( install on the faith of nn> contract m wilting to consign, doposit, tiansler, 
or deliver tho goods or documents of title, and such goods oi documents aie 
actually received by the person making such advance without notice that the 
factor or agunt was not imthoii^od to make tho pledge or security, such advance 
is to be deomed to bo an odi into on the secunty of tho goods or documents of 
title, though such goods or documents are not actually received by the person 
making the same till some period subsequent thoroto , any contract, wnether 
made direct with tho factor or agent or with any clerk or other person on his 
behalf, is to bo deemed to be a contract made with him , any paymont mode, 
whether by money, bill ot exchange, oi other negotiable security is to be 
deomed to be an advance within tho meaning of s 78 , and a factor or agent 
in poe*€Ssv)rt as afoiesaid of such goods or documents is to be taken for the 
purposes of that section to have been intrusted therewith by tho owner, unless the 
contrary be shown in evidence All tho eases provided for by s 78 of the Act * 
woulanciw appear to be coveied by the wider and simpler terms of the Larceny 
Act 1961 (1 Edw 7, c 10), s 1, under which proceedings aie now usually taken 
(0 kjf 00 * 1 ? Act, 1901 (1 Edw 7, c 10), s 1 This Act is to have effect as 
part of the Laroeny At t, 1861 (24425 Viotc 96), it repeals as. 75 and 76 of that 
Act, and * 1 of the Larceny Act 1901 (1 Edw 7, a 10), is to be deemed to be 
substituted tor those sections, and leferences m any Act to those sections are 
to bo construed as refeiences to s 1 of the Larceny Act, 1901 (1 Edw 7, c 101 
As to evidence, see p 607, note (b) } qnie 
(m) For definition of property, s66 Larceny Act, 1861 (24 & 25 Yict c. 96), e. 1 
endp 684, post ' 

M See A t. Cooper (1874), L R 2 C ,0 B 123, JIt Newman (1882), 


faith of any contract to consign, deposit, transfer or deliver such 
goods or documents of title 

The punishment is penal servitude for not more than seven or 
for not less than thiee years, or imprisonment with or without hafd 
labour for not more than two years (?) 

Eveiy clerk or other peison who knowingly and wilfully assists 
such factor or agent to commit this offence is guilty of a 
misdemeanour (h) 

The punishment is penal servitude for not exceeding seven years (i) 

No such factor or agent is liable to any prosecution for consigning, 
depositing, transfer] mg or delivering any such goods or documents 
of title if tho same are not made a security for or subject to the 
payment of any gieatei sum of money than the amount which at 
that time was justly due to Buch agent fiom his puncipal, together 
with the amount of any bill of exchange drawn by or on account of 
the puncipal and accepted by the factor or agent (k) 

1325 Eveiyone is by statute ( l ) guilty of a misdemeanour who, 
(1) being mtiusted, eifchei solely or jointly with any othei person, 
with any property (m) m older that he may retain in safe custody (n) 
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or apply, pay or deliver, for any purpose or to any person, the s L 

property or any part thereof or any proceeds thereof , or (2) having, Taking 

eithei solelyor jointly with any other person, received any property (o) Property, 
for or on account of any other peison ( p), fraudulently oonverts to ““ 
his own use or benefit, or the use or benefit of any other person, 
the pioperty or any part thereof or an> proceeds thereof 

This provision does not apply to or affect any trustee on any 
express trust created by a deed or will (q) or any mortgagee of any 
property, real or personal, m respect of any act done by the trustee 
or mortgaged m relation to the property affected by the trust or 
mortgage (r) 

The punishment for this offence is penal servitude for not moie 
than seven or for not less than three years, or imprisonment with 
or without hard labour for not more than two years (*). 

Sub-Sect 4 — Falsi fiiatson etc of Accounts 

1326 Any clerk, officei, or seivant, oi any peison employed oi Falsification 
acting m the capacity of acleik, officer, or seivant (/) is by statute of &°couut». 
guilty of a misdemeanour (u) who, (1) wilfully and with intent to 
defraud, destioys, alteis, mutilates, or falsifies any book, pupei, 
writing, valuable secunty (x) or account which belongs to or is in tlio 
possession of his employei, or has been received by him for or on 
behalf of Ins employer, or who, (2) wilfully and with intent to 
defiaud, makes or concurs in making any false entry in, or omits 
or alteis, or concuis in omitting or altering, any material particular 
from or in any such book, oi any documont or account (a) 

8 d B I) TOO, C G It clouded on as 75, 70 of the Larceny Act, 1861 (21 k 25 
Viet c 96), now repealed 

(o) See note (a), p 684, ante 

(p) A debt collector who dishonestly appiopmtes moneys received for hia 
pi in ci pal may be convicted of this offence (It v Lord (1905), G9 J P 467, 

COR), compare It v Ilotine (1904), 08 J P 14 j Bosanch f r, K 0 , Common 
Seijeant, wheie the money having been received by the del ulant as deposits 
from pei sons whom he engaged as cl oiks, it was held that the case was not 
within the Act The receipt must bo ior or on account of tbo piosocutor, and 
where the mone^ was received fiom debtois who only knew the dtfendant us 
their ci editor, and knew nothing of the prosecutor to whom the defendant had 
tians/eued his business, an acquittal was directed (R. y South (1907), 71 J P 
191, Bosanquet, K O , Common Seijeant) 

! q) As *0 tius tees, see p 656, ante 
r) Larceny Act, 1901 (1 Edw 7, c 10), s 1 (2) 
fsl Ibid , b 1 , Penal Servitude Act, 1891 (54 & 55 Yict 0 69), s 1 
(«) See p 651, ante The record of a taxicab is an account within thfc section 
(It v Solomons (1909), 25 T L R 747, OCA) 

(u) Falsification of Accounts Act, 1875 (38 k 39 Yict c 24), s 1 Tins Act 
is to be read as one with the Larceny Act, 1861 (24 & 25 Yict c 96) (ibid , s 2) 

It is sufficient in any indictment under the Act to allege a general intent to 
defiaud without naming any particular person intended to be defrauded (t bid , 
a. 2) To cause fraudulently an innooent person to make, or to concur 
fraudulently in his making, a "false entry is within the Act (It, v Butt (1884)? 

15 Cox, C C 564, OCR) A person who delivers an account accurate in its 
details, and which states the final balance as being “ balance in hand,” does not 
commit this offence, although he may not have m his possession the amount of 
such balance (R v Williams (1899), 19 Cox, 0 C. 229, C 0. R ) As to the use 
by an agent of a false document with intent to deceive his principal, see 
p 710, post • 

(*) See p 642, ante 

fa) Although not so expressly stated in the section, document 01 account 
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Sect i The punishment for this offence is penal servitude for not more 
Taking than seven nor less than two years, or imprisonment with or without 
Property, hard labour for not xnoie than two jears (b) 

1327. Any director, officer, or contributory of any company 
being wound up is by statute guilty of a misdemeanour (c) who 
(1) destroys, mutilates, alters, or falsifies any books, papers, or 
secunties, or who (2) makes or is privy to making any false or 
fiaudulent entry m any register, book of account, or document 
belonging to the company with intent to defraud or deceive any 
person. 

The punishment is imprisonment with or without hard labour 
for not more than two years (cl) 

1328 Any director, manager, public officer, or member of any 
body corporate, or public company is guilty of a misdemeanour (e) 
who, with intent to defraud, (1) destroys, alteis, mutilates, or 
falsifies any book, paper, writing, or valuable security (/) belonging 
to the body corpoiate or company, or (2) makes or concurs m 
making any false entry, or omits or concurs m omitting any 
material particulai m any book of account oi other document 
The punishment for this offence is penal servitude for not more 
than seven nor less than thieo yeais, or imprisonment with or 
without hard labour for not less than two years (if) 

False state- 1329 A directoi, managci (/*), or public officer of any body 
menu by cuporato or public company is by statute guilty of a mis- 

lrecoiec d eme ftnoui (i) who makes, ejaculates, or publishes, or concurs m 

hero mentioned must be a documont or account belonging to or in possession of 
the employor, or roceivcd by tbo pnsoner foi or on account of the omplojer, 
and must bo so allcgod in the indu tinoiit (It v Palm , [1906] 1 K B 7, 
V C 1L) The falsification of a mechanical menus of lecoidmg an account is 
within the \ct(B v Solomims (1909), 2d T L R 747, CCA) 

(b) .Falsification of Accounts Act, 1875 (38 & 39 Viet c 24), ss 1, 3 Penal 
Set vitude Act, 1891 (54 & 55 Viet c 69), s 1 The defendant may also be fined 
mid lequired to find suieties for good hohaviour Larceny Act, 1861 (24 & 25 
Vut o 90), s 117 

(c) Companies (Consolidation) Act, 1908 (8 Edw 7, c 69), s 216 

(i d ) l bid This offence and those previously mentioned m this sub -section 
aie Liable at quarter sossioih 

(<) Larceny Act, 1801 (24 & 25 Viet c 96), s 83 , sec also s 81, and as to 
eyidenco p 657, note (5), ante 

( f) See p 642, ante 

(g) Larceny Act, 1861 (24 & 25 Viet c 96), s 83 

(A) A person 'who is de facto manager of the business affairs of the company 
is a manager within the meaning of the section, although he may not have been 
formally appointed to that office , but a person who merely controls the policy 
of the directors or of the company, and who lias not been appointed manager, 
» not within the section (R v Lawson , [1905] 1 K B 541, 545, 550, OCR) 

• (0 Larceny Act, 1861 (24 & 25 Viet, c fefl), s 84 There is an intent to deceive 

anu defraud if the defendant made or published false statements of acoount, 
knowing they were false, with the intent that they \should be acted upon by those 
whom they should reach (R v Birt (1899), 63 J. P 328 , see also Re London and 
Globe Finance Corporation, ltd , [1903] 1 Oh 728, 782) If it appears to the court 
having jurisdiction m the winding up of public companies m the course of the 
winding up by or subject to the supervision of the court that any past or present 
director, manager, officer, or member of the company has been guilty of any 
offence in relation to the company for which he is criminally responsible, the 


Destruction 
of book of 
company by 
director etc 
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making, circulating, or publishing any written statement or account 
which he knows to be false m any material particular with intent 
to deceive or defraud any member, shareholder, or creditor thereof, 
ol with intent to induce any person to become a shaieholder or 
partner therein, or to intrust or advance any pioperty to such 
body corporate or public company, or to enter into any security 
for the benefit thereof 

The punishment for this offence is penal servitude for not more 
than seven nor less than three years, or imprisonment with or 
without hard labour for not moie than two years (ft). 

Sub Sect 5 — Robbery 

1330 Bobbery is a felony at common law and also by statute, 
and consists m the felonious taking (/) of money or goods of Borne 
value from the person of another, oi in his presence, if the propeity 
is under his immediate and personal care and protection (m) 9 
against his will and eitheL by violence or by putting him m fear 

The punishment is penal soivitudo for not more than fourteen or 
less than thioe yeais, oi imprigonment with or without hard labour 
for not more than two yeais 00 

Unless there was a putting in feai, there must have been some 
violence used The putting m feai must be before oi at the tune 
of the taking, it is not sufficient if it only follows it(o) A Bunep- 
titious taking from the peison is not lobbeiy , nor is a sudden 


court may, on the application of any poison mtorohted m tlio winding up, or of 
its own motion, direct the liquidator to proset uto for tho offence, andmayordor 
the costs and expenses to bo paid out of the assets of the company In tho caso 
of a voluntary winding up the liquidator may, with tho prt3Vious sanction of tho 
court, prosecute any such officer or member foi am such offence, and the 
expenses of the proseoution aro payable out of tho assets oF the company in 
priority to all other liabilities (Companies (Consolidation) Ao 4 1009 (8 Edw 7, 
c 69), e 217) In dc tiding upon an application for leave to institute such a 
piosecution the couit will look to see whether suoh facts aie made out as that, 
if they are not shown to be erroneous or displaced by other facts, a conviction 
ought to ensue , it will not have regard to the mterosts or advantage of any 
pei son or class, but will considei whether a good citizen m discharge of his 
duty to the State would think that m siuh a case he bught to proseoute and 
bear the expense [Be London and Globe Finance Gorjntration , Ltd , [1901] 

1 Ch 728 73d, 735), and the court will not lefuse to direct a proKKution 

merely because tho law officers have refused to sanction it It bid , see also He 
Denham A Co (1884), 53 L J (ch ) 1 113) 

(k) Larceny Act, 1861 (24 & 25 Viet c 06), s 84 , Penal Servitude Act, 
1891 (54 A 65 Viet c. 69), s 1 

(l) Robbery includes a lilrceny , as to what amounts to a taking m larcen), 
Bee p 630, ante There is a sufficient taking even though the goods be only for 
an instant of time in the robber's possession [It v lapier (1784), 1 Leach, 3J0) 

(m) 1 Hale, P 0 533 If one, having first assaulted another, takes away 

his horse standing by him , or, having put him in fear, drives his cattle out of 
his pasture in his presence , or takes up his purse which, m his fright, he has 
thrown into a bush, these are robberies fl Hawk P 0, c 34 s 8, 2 East, 
P 0 707, B v Francis (1735), 2 Stra 1015, B v Donnally (1779), 1 Leach, 

193, 199 , B v Selway (1859), 8 Cox, 0 C 235) 

(n) Larceny Act, 1861 (24 & 25 Viet c 06), s 40 , Penal Servitude Act, 1801 

(54 & 55 Viet c. 60), s 1 The offence is finable at quarter sessions , but an 
offence under the Larceny Act, 1861, supra , a 48, is not * 

(o) 1 Hawk P 0 , c 34, a 9, 1} v Gnoexl (1824), 1 C & P 304 


Sect l. 
Taking 
Property. 


Robbery. 
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sect i snat< hing unawares, unless some injury be thereby done to the 
Taking person, or unless fchoie has been some previous struggle for the 
Property, possession of the property (p) 

It is not necessary to allege in the indictment, or to prove that 
there was actual fe<u on the part of the peison robbed If money 
be demanded, and the fact be attended with those circumstances of 
teiror and violence which in common expenence are likely to 
induce a man to pait with his pioperty for the safety of his person, 
the law will presume feat (7) 

The mode of threatening or the absence of any veibal thieat is 
immaterial, if the cncumstances show an intentional putting in 
fear(/) Nor is it necessary that a demand of money should be 
made, if money is paid fiom motives of ten 01 (s) 

It is lobbciy, if a person is by foice 01 fear compelled to sell his 
goods at an inadequate puce, and if the pnsoner's intent was 
felonious (t) The fear may be either of personal violence to the 
peison robbed, or to a membci of his family (a), or of serious injury 
to his pioperty (6), 01 of loss of chaiactei 01 place by reason of 
being chaiged with unnatuial piactices, whole such a charge is 
tin eatened (f ), whether such charge bo true 01 false (d). 

Threats to accuse one of a crime other than unnatuial prac- 
tices^'), 01 to accuse a thud person of an unnatuial offence (J), 
aie not sufficient to suppoit an indictment for lobbeiy 

If money is obtained by means of a thieat to accuse of unnatural 
practices, this does not amount to lobbeiv, unless tho payment is 
made at the time , if tho payment is not until after the prosecutor 


(p) 2 Fast, P (J 702 708, R v Lapicr (1784), 1 Leach, 320, It v Macauley 
(1783), 1 Loach, 287 , 11 v Baler (1783), 1 lid 200 , 1! v A/oorc (1784), 1 bid 33o , 
K v Walls (184u), 2 Cai Ac Kir 214 But wheie the prosecutors watch was 
fastened to a btocl chain winch went round his neck, and the piihonci stole the 
watch by unking and brooking the chain, a ton Met ion toi lobborj was affirmed 
by tho ] udges (R v Mason (1820), Rues ARy 41 a) 

(q) l<V.t 128, appioved by the judges m R v JJonolly (1779), 1 Leach, 193, 
196, 197 , 2 Last, P O 71 o, see also 2 East, P C 711 , 1 Hawk P 0 , c 34, 
s 9 But if theie is no violence, and the piosocutor states that ho did not part 
with bis propel ty fiom any apprehension of \ 10 lence to lus person or injury to 
his character, but for somo other reason, theie is no lobbery (R v lleane (1794), 
2 Loath, 616, R v Fullei (1820), Russ & By 408) 

(r) As whoio a man with a diawn sword, or other circumstances of teiror 
indicating & felonious intent, begs alms (2 Lust, V l 711) 

( 3 ) h y lUcukham (1787), 2 East, P O 711, where the prisoner was attempt 
mg to commit a rape upon the prosecuti ix and without any demand by him, she 
ga\e him woTiej to induce him to desist 

(<) R v Simons (1773), 2 Eust, P C 712 9 R v Spencer (1783), 2 East, P C 
712, see 1 Hawk P C.c 34. s 14 

(a) R v DonoUift supra 

lb) IM, see R v. Wtnktvorih (1830), 4 C & P 444 

(c) it, y Reane, supra j R y Jones (1776), 1 Leach, 139, R v Dwolly, 
Supra, J?rV. Hickman (1783), 1 Lgach, 278, R v Gannon (1609), Buss & By 
146 , R* Xm JSyerton (1819), Buss & By 375 , R v Elmstead (1602), 2 Bussell on 
Crimes, 106; R x Stnnyu (1842), 2 Mood C C 261, see, however, R y, 
Taunton (1840), 2 Mood C C 1 18 

(d) R v. Gardner (1824) 1 C & P, 479 ,>as to attempts to extoit money by 
thieats to accuse of crime, see p 666, post 

(v) R x Kneudand (1796), 2 Leach, 721, 730 

If) & v. &t$ard ^1833), 1 Mood & B 257 f 
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has had time to consult another person or to obtain assistance, the 
offonce of robbery is not committed (g). 

A bond fide claim of right to the money or goods taken is a good 
defence to an indictment for robbeiy ( k ) 

The return of the property by the robber will not purge the 
offence (t). 

Any property may be the subject of robbery which is capable of 
being stolen , the value is immaterial, provided it be of any value 
at all to the prosecutor ( K ) It must be the prosecutoi’s property 
and have been in his peaceable possession ( l ) 

One or more prisoners may be charged in one indictment with 
robberies committed upon diffeient peisons, if such lobbenes 
constituted one entire transaction without an intei val of time (m) 

1331 If upon the trial of a person upon an indictment for 
robbery it appears to the jury that he did not commit robbery, but 
that he committed an assault with intent to rob, they may find 
him guilty of and he may be punished for the lattei offence No 
person so tucd is liable to be afterwards prosecuted foi an assault 
with intent to commit the robbery for which be was so tried (it) 

Upon an indictment foi an assault with intent to 10 b the pnsonei 
cannot be convicted of a common assault (o) 

Upon nn indictment for robbery, or for laiceny fiom the person, 
the piibouer may be convicted of simple larceny (p) 

1332 Whoever assaults any peison with intent to rob is guilty of 
felony and liable to penal servitude foi not more than five or not 
less than tlnoe )ears, or impiisonmeiit with or without huid laboui 
for not moie than two years (q) 

(</) R V Jackson (1802), 1 Loach, 193, n 

(/ t ) if v Hall (1628), 3 0 & P 409, R v Hcmmvnqs (1864), 4 F & F 50, 
wneie the pusoner had assaulted the pioseiutor, who was hia debtor, and so 
obtained a cheque from him, and it was hold not to be robb ry , see also Jl r 
Doden (1844), 1 Cai & Kn 395 

(t) 1 Hawk 1* C , c 34, s 2 , R v Peat (1781), 1 Leach, 228 

(A.) R v Bingley (1833), 5 C & 1' 60‘2 

(l) R v J’hipoe (1795), 2 L'nch, 073, wbeie the prosecutor was compelled 
to give a promissory note, the pnper on wluch it waa written being the property 
of the prisoner, and this was held not to be robbery Such cases are now met by 
the Larceny Act, 1861 (24 &. ‘23 Vut c 90), s 48, p 007, post 

(m) R v Guldens (1&42;, Car & M 614, whole the mdiotment contained 
only one count 

(n) Larceny Act, 1861 (24 & 25 Viet c 96), e 41 Bat if a count for an 

assault with intent to rob is added to an indictment for lobbery, the piosecutton 
may be requned to elect upon which count they will proceed (if. v Gough (1831), 
1 Mood & R 71) * 

(o) R v WotMall (1872), 12 Cox, O C 240 

(p) 2 Hale, P C 302 

lq) Laicen) Act, 1861 (24 & 25 Yict c 96), s 42 , Penal Servitude Act, 1891 
(54 & 65 Viet o 69), s 1 The indictment must allege eithei an intent to ro^ 
or an intent to violently steal (if v Monte th (1795), 2 Leach, 702 , It v Huxley 
(1842), Oar & M 696) There need be no actual demand for money or goods 
(if v Trusty (1783), 1 East, P C 418, if y Shartmn (1785), 1 Last, P O. 
421) An assault coupled with a thieat to accuse of unnatural pract os with s 
view to extort money is an assault with intent to rob (R v. Stringer (1842), 2 
Mood C C 261) As to the effect of a claim of right to the goods or money 
demanded, see R v Boden, supra , as to what amounts to an ussanlt, x>. *000 
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1333 Everyone is by statute guilty of felony (1) who, being armed 
with any offensive weapon or instrument, robs, or assaults with 
intent to rob, any person, or (2) who, together with one or more other 
liersons, robs, or assaults with intent to rob, any person, or (8) who 
lobs any peison and, at the time of, or immediately before, or 
immediately after such robbery, wounds, beats, strikes, or ubss any 
other personal violence to any person (r) 

The punishment for such offence is penal servitude for life (*) , 
the offender may also be sentenced to be once, twice, or thuce 
privately whipped, provided (1) that in the case of a male whose 
age does not exceed sixteen years the number of strokes at each 
whipping must not exceed twenty-five, and the instrument used 
must be a bnch lod , (2) that m the case of any other offender the 
number of stiokes at each whipping must not exceed fifty , (3) that 
the court must m each case specify the number of strokes to be 
inflicted and the instrument to be used , (4) that no whipping Bhall 
take place after the expiration of six months from the paBBing of 
the sentence, and (5) that in the caBe of a person sentenced to 
penal servitude the whipping must be inflicted before be is removed 
to a convict prison (f) 

1334 It is by statute (a) a felony to steal any chattel, money, or 
valuable secunty from the person 

Tho punishment is penal seivitude foi not more thau fourteen 
or not less than three years, or imprisonment with or without hard 
labom for not more than two years (b) 

The pi oporty stolen must have been completely removed from 
the person of the prosecutor An asportation sufficient to constitute 
feimple larceny (c) is not necessarily sufficient to support an indict- 
ment for stealing from the person ( d ) , but if the property is 
temporarily, though but for one moment, in the prisoners 
pobscssion, he may be convicted of this offence (e) 

Sub Sect 6 — Extortion l y Thrtatt 

1335 It is by statute (/) a felony to send, deliver, or utter, or 
directly or indirectly to cause to be received, knowing the contents 


(») Lurceui Act, 1861 (24 & 25 Viet c 96), s 43 
(a) / hid This often co is not tnablo at quartci sessions 

(t) Gaii otters Act, 1863 (26 & 27 Yict c 44), s 1 The piovisions of thui 
Act also apply to attempts to choke or strangle with intent to commit any 
indictable tmenoe punishable under the Offences against the Person Act, 1861 
(24 <& 23 Yiot o 100), s 21, p 602, ante «. 

(а) Larceny Act, 1861 (24 & 2 6 Viet c 9b), s 40 

(б) lbtd , Penal Servitude Act, 1891 (54 & 55 Yict c 69), s 1 
(cj Seep 630, ante. 

(5) JR, y Thompson (1825), 1 Mood 0 0 78, where the prisoner having lifted 
a pocket-book partly out of the pioseoutor’s pocket, it was held that, although 
guilty of aunple larceny, he had been wrongly convicted of larceny from the 
person The ruling m this case was disapproved by Jervis, 0 J , m JR v 
bimrwn (18$4), Dears € 0 421, 424 

(e) R v. Lapier (1784), 1 Leach, 32P, where an earring torn from a lady’s ear 
dropped in he? hair , Jt v bimpson, supra , watch and chain token, but a key on 
the’enam caught in the prosecutor's clothes and prevented an entire removal. 
(/) Larceny Act, 1861 (24 A 25 Yict. c 96], £ 44. 
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thereof, any letter or wilting demanding of any person with 
menaces, and without any reasonable or piobable cause (g), any 
property (h), chattel, money, valuable security (t), or other valuable 
thing. 

The punishment for this offence is penal servitude for life 
or for not less than three yean, 01 imprisonment with or 
without hard labour for not more than two years, and if the 
offender is a male under sixteen years of age, a whipping may be 
added ( k ) 

The menaces may be of duress or of other personal violence, 
or of great mjuiy (1), or to accuse the prosecutor of mieconduct, 
even though not amounting to an offence against the ciiminal 
law (m) They must be of such a nature as to unsettle the mind of 
the porson to whom they are made, and take away that element 
of free voluntary action which alone constitutes consent (») , but if 
the threats are such as ought not to mfluenco anybody, they will 
not support an indictment («) 

If the title to the pioperty demanded is m dispute between the 
paitios, a tin oat of personal violence if tho pioperty ib not given 
up does not constitute the offence, if the pusoncr believed he bad 
a legal right to what he demanded (;>) 

Whether a document contains meuocos is a question for the 
jury and not foi the judge, unless the judge holds that it can by 
no possible consti notion involve a tin eat (cy) 

It is imnmten.il whether the menaces or tin eats bo of violence, 
mjuiy, or accusation to be caused or made by the oflctidei or by 
anv other person (’ ) 

As the offence consists m sending or causing the letter to be sent, 
an admission by the prisoner that he wrote it is not without further 
evidence sufficient to watrant a conviction (*) 

To leave such a letter where it is likely to be foun 1 by the person 
whom it is intended to thi eaten is a sufficient sendi g (t) 


(y) The words "leasonable or probable cause V apply to the money 
demanded, not to the truth of an accusation constituting the threat (H v 
Hamilton (1843), 1 Car & Kir 212) , see also H v Mxard (1844), 1 Cox, 0. 0 
22 

ih) For definition of “ propeity," see p 684, post 
ft) For definition of “ valuable security,” see p 642, anfe 
(h) Larceny Act, 1861 (24 & 25 Yict c. 96), s 44 , Penal Servitude Act, 1891 
(54 & 55 Yict c 69). s 1 The offence is not triable at quarter sessions 
(l) R v Smith (1849), lxlen 510,614. 

(in) R v Tomlinson, [1895] 1 Q B 706, 0 0 R. , R v Chalmers (18(>7), 10 
Cox, 0 C 450, C C E , as to threatening to aoouse of a crime, see ss 4b, 47, 
and p 666 .post 

In) R v Walton (1863), Le ft Ca 288, 298 • 

(o) R v Tomlinson, supra, atp 710 

(p) R v Homing (1799), 2 East, F 0 1116, R v Walton, supra, at p 297 

(q) R v Carr others (1844), 1 Cox, 0 0. 138 , R v Walton, sujira , R v. 
Tomlinson, supra 

(r) Larceny Act, 1861 (24 ft 25 Yict c 96), e 49 This also applies to 
{he offences punishable under ss 45, 46, 47, 46 of the Act (see p 666, pos«), 

{>) R v Home (1836), 7 0 ft P 268 

(<) R ▼ Wagataff (1819), Buss •& Ey 398, R ▼ (Jnmwadc (1844), 1 Den 30 
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Sect i 1336 It is by statute (a) a felony to demand with menaces (b) or 
Taking by torce any property (t), chattel, money, valuable Becunty (d), or 
Property, other valuable thing of any person with intent to steal the same. 

The punishment for this offence is penal servitude for not more 
than five or less than three years, or imprisonment with or without 
hard labour for not more than two years ( e ) 

Letter 1337 It is by statute (/) a felony to send, deliver, or utter, or 

aocusmg of directly or indirectly cause to be received, knowing the contents 

onme thereof, any lettei or writing accusing or threatening to accuse any 
other person of ony crime punishable by law with death or penal 
servitude for not less than seven yeais, or of any assault with 
intent to commit a rape, or of any attempt to commit a rape, or 
of any infamous crime (g) with a view or intent to extort or gain 
by means of such letter or writing any propeity, chattel, money, 
valuable security, or other valuable thing from any person 
The punishment for this offence is penal soivitude for life oi for 
not less than three years, or imprisonment with or without haid 
labour for not moie than two years, and m the case of a male under 
the age of sixteon yeais a whipping maj be added (/<) 

Accusal Ion of 1338 It is by statute (0 a felony to accuse or thi eaten to accuse 

crime for either the person to whom the accusation or threat is made, or any 
ofextoitlon ot ^ ei Prison, of any infamous crime ( 7 ), with the view or intent to 
extoi t or gam from the person so accused or threatened to be 


(а) Larcony Act, 1861 (24 & 25 Yict c 96), s 45 

( б ) As to menaces, see p 665, ante The ta( t that the property has been com- 
pletely obtained by moans of the tliroats is no defence ( R v Robertson (1864), Le 
ft Cu 483) A throat to impi ison upon a fit Utious charge is a menace within the 
meaning of the section (1 ltd ) It is not necessary to prove an actual demand 
in words if the circumstances show that there was an attempt by tho pusoner 
to extoit payment by threats (It v Jackson (1783), 1 Leach, 267) To obtain 
monoy bj threats, and m paiticular by the use or threatened use of process of 
law, was an indictable misdoincanoui at common law, provided the threats 
were of such a nutuie as to be (alculatod to overcome a firm and prudent man 
(22 v J l f ood ward (1707), 11 Mod Hep 137), but it appears that such threats must 
have been of personal violence or imprisonment (R v boutherton (I 8 O 0 ), 6 
East, 126, 140, wheie it was held that obtaining monoy by a tin eat to take 
piotoedmgs foi penalties was not so indictable) 

(c) For definition of •* property,’ * see p 684, post 
(a) Foi definition of *' valuable secuntj see p 642, ante 
(e) Larceny Act, 1861 (24 & 25 Yict 0 96), s 45 , Penal Servitude Act, 1891 
(54 ft 55 Yjct e. 69), s 1. ThiB offence is triable at quarter sossions 
( / ) Larceny Act, 1861 (24 ft 25 Yict c 96), s 4 $ 

(y) This expression includes sodomy and bestiality, an assault with intent to » 
commit the same, an attempt to commit the same, and a solicitation, persuasion, 
promise, or threat offered or made to any pereon to move or induce him to 
commit or permit the same (tb\d ), but it does not include a threat to accuse of 
^ndeoent conduct with anothei male person {R v Gilgannon (1899), 63 J P 457, 
see also ft v Norton (1838), 8 CTft P 671) A threat of this kind may, how* 
ever, amount to a threat to accuse of solicitation to sodomy or of an attempt to 
oommit or permit that oilence, see 22 v Cooper (1849), 3 Uox, 0 C 547, 22. v. 
Bragnell (1830), 4 Oo*, C 0 402 

(h) Larceny Act, 1861 (24 ft 25*Yict 0 96) s 46, Penal Servitude Act, 
1891 (54 ft 55 Yict 0 69), s 1 This offence is not triable at quarter sessions 
(•) Ibid , S 47 
mi See notify). qum* 
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accused, or any other person, any property, chattel, money, valuable sect i, 
security, or other valuable thing Taking 

The punishment is the same as that for the last-mentioned Pr o per t y 
offence (k) 

1339 It the defendant intended to extort money by threatening Natuie of 
to make an accusation, it is immaterial whether such accusation, if tbraat 
made, would be tiue or false ( 1 ) It is not necessary that the threat 
should be to accuse before a legal tribunal or an officer of the law , 

it is sufficient if it is to accuse beforo any third person (m) If tho 
object of the tbieat is to induce the peison thieatened to buy any- 
thing, theie is an intent to extoi t oi gam by means of the threat (/?) 

It is for the juiy to detemnue what was tho nature of the chaige 
made, and whether the pusonei in fact intended to make, or to 
threaten to make, an accusation of one of the ci lines above 
mentioned, for this pm pose the jiuy are entitled to consider the 
whole conduct of tho pi isoner (o) 

To prove the intent to e\toit, evidence may be given of llio obtain- 
ing ot money by tho piuoncr by making sirmlai accusations on 
other occasions (p), unless tho intuit to exloi t is manifest fiom the 
nature of the threat used (cj) 

1340 Even one is by btatute(/) guilty of felony who, with intent Extorting 
to defraud 01 lujure any otliei peison, by any unlawful violence to exocutiouol 
or lestiamt of the person of anotkei, or by accusing oi threatening securities 
to accuse any poison of any tieason, felony, oi infamous crime (s), 
compels oi induces any person to execute, make, accept, mdoise, 

altei, ot destioy the wholo or any pait of any valuable sccunty (/), 
or to write, impress, oi affix his name or the name of any othei 
person oi turn, or the seal of any body, coipoiato company, oi 
society to any papeL oi paiclnnenl, m oidei that the same may be 
afterwaids made or converted into or used or dc‘\lt with as a 
valuable sccunty 

The punishment for this offence is penal servitude tor life oi foi 

(Jt) Larceny Act, 1861 (21 A 25 Viet c %), h 47 Tins offence is not triable 
at quaiter sessions 

(J) R v Mtnage (1862), 6 F &F 310, R v Crathnpll (1866), 10 fox, C C 
408 But it uiav bo material upon the question whethei the intention w 14 only 
to compound a felony or obtain compensation (R v Richard* (I8bS), 11 Cox, 

0 0 43) The prosecutor may be cross-examined as to the tiuth of the an il- 
lation with tho object of impeaching his credit, but he cannot be contradict <1 
on this point by other evidence (R v Crackntll, sujna) 

(m) R v Robinson (1837), 2 Mood & E 14 

(n) R v Redman (1865), L R 1 0 0. R 12 

(o) R v Cooper (1849), 3 vox, 0 C 547, R v Riayndl (1850), 4 Cox, 0 0 
402 In theso cases the accusation was only of indecent assault , sco also R v 
Katn j(1837), 8 C & P 187 So, also, if the moaning of a thioatenmg letter is 
doubtful or ambiguous the piosooutor may addu« e evidence of facts to show ils 
meaning (R v Tu<Ur (1826), 1 Mood C C 134 , R v Ilendy (1850), 4 Cox* 

C C 213) 

( R v Cooper , supr a, at p 549 

fa) 12 v McDonnell ( 1 850), 5 Cox, C C 153 

(r) Larceny Act, 1861 (24 & 25 Viet c 96), s 48 
See note (yl on p 666, ante 

(f) For definition of “ valuable security, •’ see p 642, ante An agieement or 
promise to pay money for a consider ition appearing upon tho face of {he 
document is a “ valuable security + although it is not a negotiable 3ecunty ( It 
v John (1875), 13 Cox, C C 100) * 
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not less than three years, or imprisonment with or without hard 
1 ibour foi not more than ten years (u). 

1341 It is by statute (a) a misdemeanour to threaten to publish 
a libel with intent to extoit money or any valuable thing 

The punishment lor this offence is imprisonment with or without 
haid labour for not moie than three years (£>). 

Suu-Sfct 7 — Burglary 

1342 BuigUry is the lneakmg and entering the dwelling-house 
of another peison m the night with intent to commit some felony 
therein, whether such intent be executed or not ( c ) 

Burgl.uy is a felony at common law and by statute (d) The punish- 
ment is penal servitude for life or for not less than three years, or im- 
prisonment with oi withouthaid labour foi notmoie than two years (e) 
The offence must be wholly committed m the night If the 
bi caking be effected in the day and the entry in the night, or 
i ice versa, the offenco is not burglary ( f ) But if the breaking 
with intent to commit a felony be on one night and the entry with 
the like intent on a subsequent night, this is burglaiy (g) 

Night is deemed to commence at nine o’clock m the evening of 
each day and to conclude at six o’clock in the morning of the 
next succeeding day (h) 

The place must be a dwelling-house in which a peison or his 
family is in the habit of residing 

It is sufficient if the ownei occupies the house for a pait only of 
tlio year (i), or if, having occupied it, lie leaves it for a time, with 
tho intention of lotuimng to live in it again (fc), or if he occupies it 
by his seivants only, who aie membeis of his family, though he 
himself may nevei have slept there (l) 

A house to which the owner has only moved his goodB without 
yet having slept theio is not bis dwelling-house foi this purpose (wt), 

(m) Ldiucj Act, 18(>I (21 A 25 Vat c 90), s 48, Penal Servitude Act, 1891 
(54 & 55 Vu* o 09). s 1 
(«) Libel Act 184 1 (6 A 7 Vli t r 901,8 3 

(ft) l lid Tho offence, it t>noms is not triable at quarter sessions (Quarter 
Sessions Aot 1842 (3 4c 6 Yiot c 58), s 1) boo also titlo Libel and Standee 
( t) 1 Hawk P 0 , e 38, s 1 
(eft Ibid 

(<) Laiiony Aot, 1801 (24 A 25 Viet c 06), s 52, Penal Servitude Art, 1891 
(51 & 55 Yu t o 09), s 1 The oflenoo may be tnod at quarter sessions, but if 
the case appears to be of a giave or difficult nature, the committing magistrate 
must send it for trial at tho assi/es (Buiglary Act, 1896 (59 & 60 Yiot a 57)) 

(/) 1 Hale, P C Sol The offence is then housebreaking If two persons 
agree to commit a bui glory and one alone breaks *on one night, and the other, 
cnteis in his absence on the next night, both aie guilty of the whole offence 
(R v Jordan (1838), 7 C & P 432) 

(a) I bid li v Smith (1820), Russ Ally 417. 

(A) Larceny Act, 1881 (24 A 2o Viet o 96), s 1 
(t) 1 Hawk P C , e 38, s 11. 

(A) R v Nuthrown (1750), Fost 76 , R r Murry (1698), 2 East, P C 496 
(?) R v Gibbons (1621), Puss & By 442, R v Stock (1810), Buss A By 
165, R v Wi'stu’omJ (1822), ibid 495 But if a mere caretaker is put into 
pi onuses to protect the goods there, neither the owner nor his family or 
servants having on intention of liv mg there, the house is not the owner’s dwelling 
house [R V Flannagan (1810), Buss A By 187 , R v Raines (1800), 2 Leach, 
87b, B v SnwtA (1787), 2 Leadh, 1019, n j . 

(m) B. v rtamr (1795), 2 1, each, 701 , B v. Thompson (1790), ibid 771. 
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□or is a house which has only been used by the owner for the 
purpose of taking his meals, if neither he nor his family have 
slept there (n) 

The building must be of a permanent and not meielj a temporary 
nature (o) 

No building, although within the same curtilage with any dwell- 
ing-house, and occupied theiewith, is deemed to be pait of such 
dwelling-house, unless theie is a communication between such 
building and dw 6 llmg-house, eitliei immediate or by meanB of a 
covered and inclosed passage leading from the one to the othei (;>), 
and the outbuilding, to form part of the dwelling-house, must be 
held with it by the same ownei ( q ) 

The ownership of the dwelling-house must be conectly alleged 
in the indictment (? ) The owner for this purpose is the person 
who occupies the premises m his own right foi residential purposes, 
either by himself 01 his family or servants («) 

1343 The breaking which ib necessaiy to constitute bui glaiy may 
be either actual or constructive 

The breaking must be of some part of the house, and not morely 
of the outer fence or wall of the curtilage, if such wall is not pal t 
of the wall of the dwelling-house 01 does not open into any 
outbuildings m respect of which buiglary can be committed (t) 

(n) K v Martin (1806), Ru&s & Ry 108 

(o) So that a tent or booth in a fairoi market xa not such a domna manaionatia 
whoiein burglary may be committed (1 liale, P 0 557 , 1 Hawk B 0 , c .18, 
h 17) But a permanent building of mud and brick m which the pi usocutor 
dept, though only duriner a fair, was held a sufficient dwelling house (iS v. 
Smith (18io), 1 Mood & R 256) 

(®) Laicenv Aot, 1861 (21 & 25 Yict c 96), b 5,3 As to bioakmg into 
outbuildings not so communicating, see s 55 

(j) R v J enigma (1812), Rus»s & Ry 244 

(r) But the court has power to order an amendment in this rospoct , if any 
vanance appears between the statement in the indictment ami tho evidence for 
the prosecution (Ciinnnal Pioccdure Aot, 1851 (14 & 15 Vj< c 300), s l f 
p 334, ante) Ihis is ono of the cases in which a local description is net< Nsajy , 
see p 337, ante 

{a) R v Collett (1823), Rub9 & By 498, Ji v Budyts (1815), 1 Co*, 0 0 
261, where it was held that a tenanr\ at will was bulUciont to constitute owner 
ship As to the occupation by sei vauta of houses or rdoms bolonguig to thoir 
masters, see R v btoik (1810), Buss & By 185, R v Jubhmj (1823) 
Buss & IJa 5 25, R v Gam field (1824), 1 Mood C C 42, R v Witt (1829), 

1 Mood i) 0 218, R v Rets (1836), 7 0 & P 568, R v Jarvis ( 1824), 1 
Mood. 0 C 7 As to alleging ownei ship whore the occupation is bj partiuis 
occupying separate parte, see It y Jones (1790), 1 Loach, 537 A dub house 
is not the dwelling-house of the steward, although he residos there (R v 
Ashley (1843), 1 Car & Km 198) With regard to lodgings, if the owmr 
’ lives on the pieimses and there is an interior communication the house must bo 
alleged to be his dwelling house (R v Royers (1772), 1 Leach, 90, n , 2 Krl 
83,84; R v Seftm (1811), Buss &Ry 202, R v Gibbons (1821), Russ & B> 
442) 9 but if there is no suoh internal communication, or if the lodging house 
keeper does not live on the premises, the part broken into must be describ'd as 4 
the dwelling-house of the lodger who occupies it (1 Hale, P 0 576 R v 
Rogers, supra , R v Trapshaw (1786), 1 Leach, 427 , II v Carnll (1782), 

1 Leach, 237) The indictment need not allege the ownership of ai^ goods 
which may have been stolen , it is sufficient to allege that the goods were ui the 
house (R v Clarke (1844), 1 Oar & Kir 421) 

(Q R v Bennett (1815), Russ & Ry 289 (door m a fence opening into ft 
yard) , R y Davis (1817), Russ & Ry 322 (area gate) 
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Sect l Thus it is not burglaiy to break chests in a house (a), or external 
Taking iixtuies (ft), or internal fixtures or cupboaids (c) 

Property It is an actual breaking eithei to bieak with the purpose of 

entering any such part of the house as is mentioned above, or to 

open with the like purpose either an outer or an inner (d) door or 
window which is latched 01 otherwise fastened, or which without 
being fastened is completely closed (e) 

It is not a bicakmg of a house to open widei a door or window 
which is already partly open (/), 01 to enter through a hole m 
a cellar window (g), or tbiougli an exiBtmg hole m the roof (ft) 
Lifting a cellai-llap held down by its own weight ib a breaking (i) 

There is a bieakniL; by consti uction of law when an entrance 
to the hoiibo is obtained by fiaud (ft), or by conspiracy (/), 

or by thieats (///), although no part of the house is actually 

broken 

(u) 1 Ilalo, I 1 V 5,; 3, 5H 

(ft) It v Value (1834), 7 C A, P 135 (shuttii box) 

(0 Post 108, 109 , 2 East, P 0 489 

(d) Even though the enteimg into the house has been through an open door 
oi window, if an inner door is afteiwaids bmkon (1 Hale, P 0 553 , 1 Hawk 
P P , c 38, b 4 , R v Johnsin ^1786), 2 Fust, P C 488) 

(0 1 iliilo, P 0 552 , R v Fostn (1V28), 1 L<*w C C iJ, R v Ouen 

(1^27), 1 L<w (’ 0 3o , R v latireno (1830) 4 0 A P °3l , It v Jordan 

(isjb), 7 0 A V 432, Vnqh v Griffith (183b) 7 Ad A. LI 827 8 16 (lifting 
hitches), It v Haines (18*21), lluss & 11) 451, It v Ilyami (18 JO), 7 C A 1* 
411 , It y llnU (1818), Bubs & By 35o , It \ Robinson (1811), 1 Mood C C 
o27 , It v I'tihn (1821) 10 & V 300 (opening window s) To pick a lock is a 
Waking (1 Halo, T 0 552, lie Giorqe and Goldsmiths and General Rurglaty 
Insurance Jssoualtou, [1808] 1! Q 1? 137, 139) , so ilso is to get down a 
chimney (1 Hale, P 0 5o2 , 2 East, P C 485 , It v Bnce (1821), Puss A By 
450) 

(/) It v Smith (lo27), 1 Mood C 0 178 Put to put the hand tluough an 
existing hole in a window, and so to undo the window fastening, is a sufficient 
bronkm % wlif thei oi not tho hole be * nluigcd for that purposo (It v Robinson 
(1831), l Mood O O 327 , Ryan v SntUoik (18)1), 7 KklIi 72, 76) 

( v ) It \ / ciots (1827), 2 T A P 628 

(ft) R v Spnqqi (1831 1 Mood A. B 3a7 

(i) R \ Ilu«8<ll(mi) [ Mood C 0 377 , It v llronn (1799), 2 East, P O. 
487 There is, howt\ i ^umo autlioiit} the other way, see/? v Lawrence 
(1830), 1 0 & P 231, BullaisD, B , It v Callan ( 1 80 >), Buss & By 137, in 
which caso twelve judgt s were oquall> divided 

(ft) As whole lodgings aie taken with a design to rob tho house (R v Casscy 
(1660), Kel 62 1 Hawk P C,c 33, s 9), oi by fraudulently raising the 

hue and cry and bo obtaining anti ince with a ton-table into the house (Kel 
82, 1 llawk P C,c 35, s 10, see also It v Ga^iun/ne (1783), 1 Leach, 280, 
284), oi by pretence of business (R v It Mott (undated), Kel 42, 2 East^ 
4* C. 483r) , oi by enticing awaj a eonaDt (R v Hawkins (1704), 2 East, P 0 
485), oi oy obtaining possession a fiaiululeA action at law (ft v Farrs • 
(1665), Kel 43) * 

(l) It T Farre , supra, as cy,with the ownei’s servants (R v Cornwall 
(1730), 2 Stra 881 , 2 East, 1* 0 486) , where, however, a sonant by anange- 
ineut With the ownor protended to connive with the pnsouor and let him into 

* the house in order that he might be arrested, the pnsouei was held not to have 
committed burglary, though, as there had been an asportation, he was con- 
victed of lanenj in the dwelling- house (.ft v Johnson (1841), Car & M. 218) 

(m) B V Swallut *(1813), 2 Bussell on Crimes, 6th ed, 8 But only if the 

house were opened m consequence of tho threats and an entry effected , if under 
tho fear of the threats tin. owuci throws money out of the door or window, the 
offence is burglary, though it will be robbery if the money is taken up 
(2 E ist, V G. 486) , 
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A person who enters the dwelling-house of another with intent to 
commit any felony therein, or who, being m such dwelling-house, 
commits any felony therein, and in either case breaks out of the 
dwelling-house in the night, is deemed guilty of buiglary (»). 

1344 To constitute the crime of burglary there must be an entry 
of the piemises as well as a breaking, and the entiy must be 
consequent on the breaking ( o ) 

The least entry either with the whole 01 with but pait of the 
body will satisfy the requirement of an entiy (p), so also will the 
insertion of any instrument, provided it be intioducod foi the 
purpose not merely of making an entiy, but also for tho pui pose of 
extracting piopert y (?), so also will the mseition of any weapon, 
if for tho purpose of killing the inmates of the house (?) 

If theie was a breaking, but theie is no sufficient evidence of an 
entiy, the prisoner may be convicted of an attempt to commit a 
burglary (s) 

1345 The intent of the bieaking and entenng must be to commit 
either a common law or statutory felony 

The particular felony intended to be committed must be alleged 
in the indictment and must be proved as laid (i), but different 

(») Laiceny Act, 1801 (21 A 23 Viet c %), s 51 Tko section applies, 
although the prisoner was lawful'y in the house, if ho committed a ielony 
there [R v H heeldon (1839), 8 C & P 717) As in the case of a buiglauoun 
breaking in, it will be Bufhoient if he has brokon out by merely lifting a latch 
(ibid ) But in R v Lawrence (1830), 4 C A P 231, Bollai^d, B , held 
that, although unlockn g and opening the hall-door was a sufficient breaking 
out, lifting a tiap-door over a cellar which was kept down by its own weight 
was not (sed quccre, sno p 670, note (»), ante) In R v Al'K<am*y (1829), 
Jebb, 0 0 99, it was hold by the judges that tho piiBonei, who had only put 
his head out of a skjdight, which he had broken, and had then fallen back into 
the room, had broke n out 

(o) R v Daw* (1851), 6 Cox, C C 369, but nut access u y on the bume 
night (p 60S, ante ) , and toe supra 

(p) 1 Hale, P 6 553, 5)5, 1 Hawk P C , c 38, s 7 , .R v (hbbnm (1752), 
Post 107 , 2 East, P 0 490 , R v Bailey (1818), Hues & By 341 (whole the 
hand was put betwee n the glass of an outei window and an inner shutter) , ll 
v Davis (1823), Russ & By 499 (where pait of the# prisoner's liugu wont 
through a window) 

(q) 1 Hsle, P 0 655, R v Huqhci (178”)), 1 Beach, 40b, Jl v llobeils 
(1828), Carrington’s Supplement, 293 , R v Rum (1826), 1 Mood (J O 183, 
ii v O'Brien (1850), 4 Cox, C 0 398 

(r) 1 Hawk P C,c 3b, s 7 , R y O'Jhien , supra It is doubtful wheth» r 
firing a loaded gun into a house, the gun being entirely outside, is a buffiuent 
entry (see 1 ILde, P C 555 .1 nawk P C , c 38, s 7 , 2 East, P C 490) 

# (a) R v Spanner (1872), ft Oox, 0 C 155 

(0 3 Co Inst 63 , 1 Hawk P O.c 38, ss 30, 38, R v Kmyht (1781), 2 
East, P C 510, 511 Thus an indictment lies for buiglaiy with intent to 
commit a rape, though rape was not & felony at common law, but was made so 
by statute (R v 69 ay (1721), 1 Stra 481) Although the intent should be, 
expressly alloged m the lndictmont, it has been held that an allegation that a 
felony had been committed was, if the commission of such felony were pioved, 
but not otherwise, sufficient, although the intention was not alleged (R v 
Furmtal (1821), Buss & Ky 445) In practice it is usual to allege both the 
intent to commit the particular felony and also, if such be the case, that it was 
committed If the intent was to steal the goods then in the house, jt should Jj# 
so alleged , it is not necessary to state the owner of the goods (2? y« Laws* 
(1843), 1 Car & Ivu 62, R y Clarke (1844), 1 Car A Jur 421) 
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intonts may be alleged in different counts o! the same 
mdicLment (a) 

An intent to commit a misdemeanour or trespass is insufficient 
to support an indictment for burglary ( b ) It is immaterial whether 
the intended felony was committed or not 

1346. Where several burglanes are committed on one night and 
the circumstances are intermixed, evidence of the details of each 
burglary may be given upon the trial of the prisoner for any one of 
them (c) 

1347 If upon the trial of an indictment for burglary it appeals 
that the house was not a dwelling-house, or that the breaking and 
entering woie not in the night, or that there is no sufficient evidence 
of the entry, the prisoner may he convicted of house-breaking, or, if 
the indictment alleges a stealing and the goods stolen from the 
dwcllmg-housc amounted to £5 in value, of larceny m a dwelling- 
house to that amount, or, if the indictment alleges a stealing, of 
simple larceny (d) 

Upon an indictment of two peisons for huiglary and larceny one 
may he convicted of the whole offence and the other of the larceny 
only (e) 

Sub Secti 8 — HmuebreaJnng 

1348 It is by statute (/) a folony to break and enter ( g ) any 
dwcllmg-house(/0, school-house, shop(0, warehouse (ft),oi counting 


(a) R v Thompson (1781), 2 East P 0 515 

( b ) 3 Co lust 65 , 22 v Dobbs (1770), 2 East, P C 513 

(r) R v Cobden (1862), 3 F & F 833 “If enmos do so intermix, the court 
must go through the detail I remember a case where a man committed three 
hiiTglanea in one night , ho took a shirt at one place and loft it at another , 
and they were all so connected that tho couit went through the history of the 
thue different bui glai ies * (R v )1 yhe (1801), 1 Bos & P (n k ) 92, per Lord 
Eilenborouoh, 0 J , at p 94) 

(<f) R v W\thal (1772) 1 Leaf h, 88, R v Compton (1828), 3 C A P 418, 
R v Bi ookes (1842) Our A M 543 , but not of a distinct larcenj committed on 
a previous daj (fL v landernmib (1796), 2 Leuli, 708) 

(e) 11 v Butterworth (1823), Russ & Ry 520, 

(/) Larceny Act, 18bl (24 & 2o Viet o 06), s 56 

(</> As to what amounts (o a breaking and entoTing, seepp 669, 671, ante 
Bi raking open or opening tho inner door of a shop, communicating with an 
adjoining house under the same roof, is a bieakmg of the shop (22 y Wcnmouth 
(1860). 8 Cox, C O, 34S) 

(h) As to what is a dwelling house, see p 668, ante 

(*) It appears to be doubtful whether the shop must bo a place for the sale of 
articles, or whether a woikshop (*•</, a blacksmith’s shop or forge) is within 
the seotlou In 22. v Sanders (1839), 9 C A P 79 Aldeiison, B , held it was 1 
not, aa also did Tindal C J , in 22 v Chapman (1843), 7 J P 132 , but in li 
v CktPr (1843), 1 Car & Kir 173, Lord Denman, C J , held that it was, and 
declined to follow R v Sanders, supra As the word “ shop ” is derived fiom 
* A S eceoppa, which meant a booth or shed for trade or work, and as the modem 
ordinary usage is in conformity with that meaning, it is submitted that the 
view of Lofd Denman was correct A photographer who, without making any 
structural alteration m a private house, exhibited photographs outside ana 
used the ground floor for the exhibition of photographs and the sale of albums 
cases and frames, the door being kept open by day, was held to have converted 
the house into a shop (RV7 twson v Rogers (1864), 2 De G J A Sm 62) 

(ft) A “ warehouse " is a place where goods are stowed or kept whion are not 
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house (l) and commit any felony (m) therein, or being in any such 
building to commit any felony therein and to break out of the 
same 

The punishment is penal servitude for not more than fourteen 
or for not less than three years, or imprisonment with or without 
hard labour for not more than two years (n) 

1849. It is by statute (o) a felony to break and entei ( p) any 
dwelling-house (•]), church, chapel, meeting-house, or other placo of 
divine worship (r), or any building within the cuitilage, school-house, 
shop, warehouse or counting-house with intent to commit any felony 
theiein 

The punishment is penal servitude for not more than soven or 
for not less than three years, or imprisonment with or without hard 
laboui for not moie than two years («) 

1350 It is by statute (0 a felony to enter any dwelling-house (a) 
m the night (h) with intent to commit any felony therein 

The punishment is penal servitude for not moie than seven or 
not less than three yeais, or imprisonment with or without haid 
labour foi not moie than two yeais (0 

1351 It is by statute ( d ) a felony to bicak and enter any building, 
and to commit any felony therein, such building being within the 


lmmoiliutely wanted for sale, and a toll ir under a shop, and used for that pur- 
pose, m a warehouse (K v 11 dl (1843), 2 Mood & It 458) 

(/) A “ couuting-houso ” is a part of a commercial establishment in which 
the book-hoeping, conespondenco otc are earned on JUut it has been hold 
that a solicitor's olhee may bo a counting-house ( lit Creeke (1803), 11 W It. 
231) A weighing room at a factoiv in which accounts of weights and work- 
men's tunes were kept, and where wages were paid, was held to be a oountmg- 
houwe within the meaning of the section (II v Potter (1831), *? Den 236) , see 
also Pi rrcy v Macleun (1870), L 11 5C P 2)2, 250, 201 

(w) If the felony committed in the house is alleged to be lmrany there must 
be somo evidence of aspoitation (as to which, see p 610, ante ) , but it need not 
be shown that the goods were removed from the house (II v Aimer (1834), 
0 C A P 3 14) If the indictment alleges a larceny, it must state the goods 
which were stolen, and wheio proof ot the larceny failed on account of the 
goods specified not boing in the house at the time it was held that the prisoner 
could not be convicted on that indictment of breaking and entering the house 
and attempting to steal (It v McPherson (1837) Deals Ac B 197, where the 
goods hud been previously stolen by another thief) , but us to attempts of this 
kind, see p 239, ante 

(i n ) Larceny Act, 1801 (24 & 23 Viet c 96), e 66, Penal Servitude Act, 
1891 (64 & 63 Viet c C9), s 1 This olfenoe is triable at quarter sessions 

(o) Larceny Act, 1861 (2#& 25 Viet c 96), s 67 

(p) As to what amounts to breaking and entering, see pp 669, 671, ante, 
and see note (m) t supra 

(q) As to what is a dwelling house, see p 668, ante 
Or) As to sacrilege, see p 675, post 

(a) Larceny Act, 1861 (24 A 25 Viet c 96), s 67 , Penal Servitude Act, 189P 
(64 & 66 Yict c 69), s 1 Tins offence is triable at quarter sessions 
(0 Larceny Act, 1861 (24 A 23 Viet, c 96), s 64 
(a) As to what is a dwelling house, flee p 068, ante, 

(3) For definition of “ night,” see p 668, ante * 

(c) Larceny Act, 1801 (21 & 2o Vick c 96), s 64 , Penal Servitude Act, 1891 

(64 & 65 Viet c 09), s 1 This offence is triable at quarter sessions • 

(d) Larceny Act, 1861 (24 & 25 # Vict c 90), b 55 


Bkot 1 

Taking 

Property 


Breaking 
with Intent. 


Entering 
with intent* 


Buildings 

within 

curtilage 



674 


Criminal Law and Procedure 


Sect l 
Taking 
Property 


Steal mg in 

dwelling- 

house 


Being found 
aimed by 
night 


cui tilage (e) of a dwelling-house (f) and occupied therewith, but not 
being part thereof (n), or being in any such building to commit any 
felony therein and to biealc out of the same 
Tbo punishment is penal servitude for not more than fourteen 
nor less than threo years, or imprisonment with or without hard 
labour for not moro than two years (li) 

1352 It is by statute (i) a felony (1) to steal in any dwelling- 
house (k) any chattel, money or valuable security (I) to the value m 
the whole of £5 or more (m), or (2) to steal in a dwelling-house 
any chattel, money, or valuable secunty to any value, and by any 
menace or thient to put anyone being therein m bodily fear (n) 

The punishment for such offence is penal servitude for* not more 
than fom teen years nor less than thiee years, or imprisonment 
with or without hard laboui for not moie than two yeai s (o) 

1353 Everyone is by statute ( p ) guilty of a misdemeanour 
(1) who is found by night (q) aime l with any dangeious or offensive 

(e) If tho building withm the curtilage hns a < ommuincation between itself 
and tbo ilwi lhng house, eithei immediate or b> meu.na of a coveied and inclosed 
puvsigu leading fiom tho one to tho other it a part of the dwelling house, and 
the oflcuco is bui glai \ (see Lai cony Ac t, 1861 (24 A 2oVict c 96), s 5 1, and p 669, 
antt ) 44 The c ui hlugo is a small coint, yaid, gai ih, or piece ot giound attached 

to a dwelling-house, md foimuig ono onclosuio with it or so regnded by the 
law, the in pa attached to and contuiung a dwelling house and its outbuild- 
ings ” (Now English Dictionary, Munai) The outei fence of the cuitilago 
not opening into any of the buildings was no pait of tho dwelling house, 
o\on before tho Larceny Act, 1861 (24 & 25 Viet c %) (f? v Bennett 
(1815), Huns & Ry 289) nor was an mot, gate, if theio was a door between 
the u ei and the house (li v Darts (1817), lhiss A R\ 322) East appirentl) 
lonsuleicd the woids 44 within tho cuitilage” as sjnouvmous with 44 within tho 
same common f on co " (2 P 0 19 1), and see R v ll'< stuood (1822), Rus<* A Rv 49, 5 
(/) As to what is a dwelling house, see p CG8, anti 

{if) \s to what is 44 pirt Ihoioof,” sco Lucero Act, 1861 (24 A 2 5 Viet c 96), 

s 

(h) llml , s 55, Tenal Sc ivitude 4xt, 1891 (54 A 55 Yiet c 69), s 1 This 
offoneo is t liable at quaiter sessions 
(t) Laicen) Act, 1861 (24 A 25 Yitt c 96), ss 60, 61 

(A) Tho dwelling-homo must bo siuh a house that buigluy could be com- 
mitted m it (2 East, P C 499, 614) As to what is such a dwelling house, see 
p 668, ante A peison may be convicted of this offence although he himself is 
tho ownei of the dwelling house (22 v Bowden (1843), 2 Mood 0 C 285) 

(/) For definition of 14 valuable security,” see p 642, ante 

(m) If the indictment chaiges only an attempt to steal goods in the dwelling 
house it need not specify any particular goods ( R v Johnson (1864), Le & Oa 
489) The .goods must be under the protection of the house, % e , deposited thoie 
for safe ctudody , it is not sufficient tnat they aio on the person of one who is in 
the house, or that they are under the eje or pelnonal care of someone who, 
happens to be there ( H v Owen (1792), 2 East, P C 645 , 22 v Castledine (1792), 
tbt(L, li v Ratoon (1794), 2 Leach, 640, 613, n , li v Campbell (1792), 2 
Tjeach, 664 , 22 v Taylor (1820), 2 Russ & Ry 418, R v Carroll (1825), 1 
Mood. 0 0 89) The question whether goods are under the protection of the 

4 house or in the personal care of the owner is one for the judge and not for the 
jury (R,v*2 homes (1827), Carrington, Supplement, 295) 

(n) The indictment must state that the person m the house was put in fear 
by the prisoner (1! v; Ethenngion (1795), 2 Leach, 671) 

(n) Larceny \et, 1861 (24 A 25.Vwt o. 96), ss 60, 61, Penal Servitude Act, 
1891 (54 & 55 Yiot c 69 \ s l This offence is triable at quarter sessions 
-( p) Larceny Act, 1861 (24 & 25 Viet c 96), s 58 
(ff) For definition of 44 lvght,” see p 668, qnU 
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weapon or instrument, with intent to break or enter into any Skit, l. 

dwelling-house or other building whatsoever, and to commit any Taking 

felony therein (r), or (2) who is found by night having in his posses- Property 
sion («) without lawful excuse (the pi oof of which excuse lies on 
such poison) any picklock key, ciow, jack, bit, oi othci implement 
of housebreaking (t), or (S) who is found by night having his face 
blackened or otherwise disguised with intent to commit any felony, 
or (4) who is found by night in any dwelling-house or other 
building whatsoever with intent to commit any felony theiein 

The punishment for this offence is penal servitude for not more 
than five nor less than three years, or impiisonmeiit with or without 
hard labour for not more than two yeais(a) , if the pnsonei lias 
been previously convicted either of felony or of such misdemeanour, 
be may be sentenced to penal servitude foi ten years (b) 

1364 It is by statute (c) a felony to Ineak and enter (d) any saorileg* 
church (e), chapel (/), meeting-house, or other place of divine 
worship and commit any felony therein, or being m any buch place 
to commit any felony theiein and break out of the same 

The pumshmont is penal servitude foi life or foi not less than 


{ i ) An indictment under tine pirtof the section must allege the particular 
house or building mteudod to be broken or onteied, and (probibly) the particular 
felony mtonded to be committed (11 v Jan aid (1863), Lo A Ca 301) 

(«) Whoio several persons are eng igod in one paity with the common purpose 
of housebreaking, the possession of implements of housobroaking by one is the 
possession of all (R v Thompson (1869), 11 Cox, 0 C 362, 0 C It) 

(£) Any implement cnpible of being used foi the purpose of housobroaking is 
an implement of housebreaking within the meaning of the statute, though it 
may also bo capable of an innocent use, eg , n kov oi a chisel, if the juiy find 
that the prisoner had it m his possession for the purposo of housebreaking (ft 
v Oldham (1852), 2 Don 472) In the section as punted by the Kmg*s printer 
there is no comma after tho woid * picklock” (see 11 v Oldham , supra, 474) 
The comma is insoited in Greaves* Ciiinmal Consolidation Act and m 2 Bussell 
on Crimes, 50, but “picklock key” is a phia3G m use (*»> ^ Murray, New 
English Dictionary, Yll , 827) In an indictment under this pa t of the section, 
it is not necessary to alUge an intent to commit a felony (A v Ratify (1853), 
Dears 0 0 244) 

(a) Larcen) Act, 1801 (-*4 A 25 Viet c 90), s oti Penal Soiwtude Act, 1891 
(54 & 55 Viet c 69), s I , Lnuouj \ct, IS01, s 117 This offence is tunble at 
quaiter sessions 

(h) Larceny Act, 1801 (24 A 25 Viet c 96), s 59, Penal Servitude Act, 1891 
(54 A 55 Yxot c 69), s 1 
c) Ibid , s 50 

a) As to what amounts to a brnking and entering, see pp 609, 671, ante 
,r) A vestry formed out of wlut hud foimerlv been tho church poicli ut 
held to be part of the church (R v Kians (1842), Car &M 298), a chunk 
tower, to which access is g&yied through the church, is pait of the church (11 
• v Wheeler (1829), 3 O & P 585) , neither the ownoiship of the church, if it is 
a parish church, nor, if the felony committed therein was larceny, the ownership 
of the goods, need, it appears, bo stated (It v Nv kolas (1845), 1 Cox, O C 218) , 
but if the goods appertain to the church they may be alleged to be the goods of 
the parishioners or, in the case of a chapel-of-ease, to be the goods of sudi and# 
such a person, t e , the person who has tho custody of them (2 East, P C 651 ) , a 
fixed offertory box and its contents maj be alleged to be the propoity of the 
vicar and churchwardens, giving their names (R v JVvrtiey (1846), 1 Dui 162) 
(/) “ Chapel ” includes only a chapel of the Church of England (II v 
Richardson (1834), 6 C & P 335 , R v Nixon (1836), 7 0 & P 442 decided on 
stat 7 A 8 ueo 4, c. 29, s 10, which did not in terms mention meeting houses) 

A dissenting chapel should be described in an indictment os a meeting-house. 
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three years, or imprisonment with or without hard laboui for not 
more than two years (g) 


Sub-Sect 9 — Receiving Stolen Goods 

1355. Receiving goods knowing them to have been stolen is a 
common law misdemeanour punishable by fine and imprison- 
ment ( k ) 

1356 By statute (t) everyone is guilty of felony who leceives any 
chattel, money, valuable security (A), or other property (/) whatsoever 
the stealing, taking, extorting, obtaining, embezzling or otherwise 
disposing of which amounts to a felony (m), knowing the same to 
have been feloniously stolen, taken, extorted, obtained, embezzled 
or disposed of 

A person charged with this offence may be indicted and convicted 
either as an accessory after the fact or for a substantive felony (n), 
and m the latter case whether the principal felon has or has not 
been previously convictod oi is or is not amenable to justice (o) 

The punishment for Buch leceivei, however convicted, is penal 
servitude foi not moie than fouiteen or not less than three years, or 


{(/) Larceny Act, 1861 (21 & 23 Viet c 96), s 50 , Ponal Servitude Act, 1891 
(54 & 35 Viet c €i ( )) t s 1 Tina offence is not triable at quarter sessions 

(/*) 1 Halo, V 0 020 , the baie reception of the goods with a guilty know- 
ledge did not lender tho roceiver an accessoiy after the fact, as it was the 
goods, uml not tho tlnet, which were lecoived and haibourod , but in Hale's 
opinion (ibid ), if tho thief cirae himself to the leceivei and delivered tho goods 
to him to keep foi lum, oi if the receivei took the goods to facilitate the thief's 
escape, or to lurmsh him with supplies out of them, and so supplied him, this 
would make tho iec« nor un accessory aftoi the fact 
(<) Lai cony Ad 1861 (24 & ‘25 Viet c 96), s 91 
Ue) Foi definition of 11 valuable secunty,” see p 642, ante 
lit For definition of “ piopoity/' sco p 684, poit 

( m ) 1 e , edhei at common law or bj viitue of the Larceny Act, 1861 (24 4 
25 \nt o 96) , as to what may be the subject of laicenj, see p 63G et sea , 
ante 

( n ) 1 o , for receiving the stolen goods well knowing at tho time when he 
locoivod them that they had been feloniously stolen , in Buch an indictment 
the name of the thief, if it is not known, need not be alleged (R v Thomas (1766), 

2 Fast, P 0 781, R v Raster (1792), 2 East, P 0 781, R v Jervis (183d), 

6 0 \ P 156) Wheie, upon an indictment against one poison for stealing 
and another for receiving the goods " si feloniously stolon as aforesaid,” the 
person alleged to be the thief was acquitted, Paiteson, J, held that the 
receiver could not be convicted, although the goods were proved to have been 
stolen by someone (R v W >oltoid (lt*34), 1 Mood 4 R 384), but where an 
indictment alleged in the first two counts that the piisoner stole the goods of € 
H , and m the thud couut th it he had lecoived the same goods “ so as afor esaid 
felonious!) stolon,” and the jury acquitted him on the first two counts, but 
convicted xmn on tho third, the court upheld the conviction, but without pur- 
porting to overrule R v IVoolfvrd, supra (R y Oraddock (1850), 2 Den 31 , 
see also R* v Huntley (1S60), "Roll, (J 0 238 (where, upon similar facts to 
those m if. v CraddoJc , supra , the court held that the words “so as aforesaid 
feloniously stolen * upiy be consti ued to mean simply 11 stolen goods/* and that 
the words “ so as aforesaid ” were an immaterial averment) 

(o) If after the leceiver lias been convicted the principal is tried and acquitted, 
the conviction of the receiver will stall stand (R v Hughes (1860), Bdl, 0 0 
24'2, 248) 
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imprisonment with or without haid labour for not more than two bmt i. 
years, and, if the offendei is a male under the age of sixteen, a whip* Taking 
ping , but no pei son, in whatever manner he haB been ti ted for receiv- Property, 
mg, is liable to be prosecuted a second time for the same offence (p) — 

1357 Everyone is by statute (q) guilty of a misdemeanour who Rooming 
receives any chattel, money, valuable, security, or other property, property not 
the stealing, taking, obtaining (t), converting, oi disposing whereof taken 0 * 18 * 
is made a misdemeanour by the Larceny Act, 1601 (t>), or the L&ioeny 

Act, 1896 (t), or the Larceny Act, 1901 («), knowing it to have been 
unlawfully stolen, taken, obtained, converted or disposed of 

A person charged with this offence may he indicted and convicted 
thereof whether the pnncipal has or has not been pievionsly con- 
victed, or ib oi i.. not amenable to justice 

The punishment is penal seivitudefornotmoio than seven or not 
less than three > ears, oi imprisonment with or without haid labour 
foi not more than two years, and if the offendei is a male under 
the age of sixteen he may be sentenced to a whipping (a). 

1358 In an indictment foi feloniously stealing (b) any property indictment 
a count or several counts may be added for folomously receiving for receiving 
such piopevty or any part of it(r) knowing it to have been Btolen. 

The piosocntor is not to be put to his election, and the jury may 
find a veidict of guilty either of stoahng tliepropeityor of receiving 
it knowing it to have been stolen, oi that some of the prisoners 
named in the indictment weio guilty of the one offence and some 
of the olhei (if) 

Any number of leceivers at different times of the stolen property 
or parts of it may be chaiged with substantive felonies m the same 
indictment and may he tued together, although the thief is not 


(p) Laiconv Act, 1801 i2i A, 23 Ynt c 00), b <11 , boo bIk (ho Acconsorios 
and Abettors Act, 1801 (24 A 23 Viet c 01), s ,, Penal Serv Hide Act, 1891 
(54 A 5j Viet c 89), b 1 

(j) Lai cell y Act, 1801 (21 & 21 Viet c 96), e 93 

(r) An rndii tment tor receiving goods obtained by false pretences must allege 
that they were obtained bv false pretences, it is not sufficient to allege that 
they weie “ unlawfully obtained, taken, and carnetf away” (li v Wilson 
(1838), 2 Mood 0 C 52) , but the particular false pretences need not be alleged 
m the indictment (Taylor v R , [189j] IQ B 2o ' 

24 & 2o Yict o 96 

h) 59 & 60 Viet c 52 See p 680, jioit, as to tins Act, which is to have effect 
as part of the Laiceny Act, 1801 (24 A 25 Viet c 96) 

(a) 1 Edw 7, c 10 , see p 660, ante, as to this Act, which is to have effect as 
part of the Lnrceuy Act, 18<}i (24 & 23 Yict c 96) 

(a) Larcenv A<t 1S01 (24 & 25 Viet c 96), s 95 , Penal Servitude Act, 1891 
(34 & 55 Yict c 69), s 1 

(b) The same applies where the taking or obtaining is a misdemeanoui, no 

express provision to this effect being necessary as the receiving in such a oi.se is 
only a misdemeanour , see supra • 

(r) But where an indictment for stealing certain goods contains a count for 
receiving those and other goods the prosecution wm be required to el*< t upon 
which charge they will proceed (R v Ward (1860), 2 P & V 19) The count 
for receiving must allege that the money or goods charged to have been received 
ore the some or port of the same as those alleged in the ttrst count to have been 
stolen (rt v Rarsfrld (1832), 6 Cox C 0 12,0 0 R (Ir ;) 

(</) 1 larceny Act, 1801 (24 A 26 Yict c %), s 92 
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Sect i included m the indictment 01 is not m custody or amenable to 
Taking justice (c) 

Property. If upon the trial of two or more persons indicted for jointly 
~~~ lecemng it is proved that one or moie of them separately received 
any pait of the property, the jury may convict such of them as are 
proved to have 1 convert such part(/) 

A leceiver may be tiled in any place in which he has or has had 
any of the propci ty in his possession, 01 where the principal maybe 
tried (g) 

Posh 1 38 1 on 1359 A receiving nnpoits possession, and there must be proved 

to have been a possession by the accused, either actual or 
constructive ( h ), and a control ovei the goods The possession of the 
receivei must be distinct fiom that of the thief, so that 'the mere 
receiving a thief with stolen goods in Ins possession does not alone 
constitute a man a receivei cf the goods (?) A claim made to the 
goods is not evidence ot possession 01 leceivmg (j) It is unnecessaiy 
to pi ovo a manual possession of the goods by the pusoner, it is 
sufficient that they weie undei Ins absolute control (A.), or that he is 
m joint possession with the thief (/) Goods which aie in the hands 
of an innocent agent or bailee of the accused aie m the constructive 
possession of the latter (/;/) 

A person who is guilty of stealing goods as a principal m either 
the lust oi the second degiee cannot be convicted of receiving 
them (?/) 

(e) Larcony Act, 1801 (24 A 23 Viet c 96), s 93 

(J) Ibid , b 94 This section waH applied wlieie there was no evidence of 
any joint icceipt but each of the pnsoneis separately loceived the whole of the 
stolen pioperty (R v lleai don (1806), L 11 10 C II 31) 

{(f) Larceny Act, 1801 (24 A 25 Yict c 96), s 90 If upon an indictment 
aguinst two persons for laicem and lfccivmg the venue is laid in county A , 
and the count against tho mover alleges the leceivmg to have been in county 
15 , but does not stato that the goods had been received trom the thief, the count 
for moving is bad as showing no jurisdiction to try m county A (/? v Martin 
(1849), 1 Den 398) , compuie It v J In deg (1843), 2 Mood A It *>21 

(A) Ibu e knowledge of the whereabouts of stolen goods does not amount to 
constructive possession, wheie there is no evidence that the person to whose 
possession the goods have been traced either saw them or mtericicd with them 
(Jl v Orris (1908), 7*5 J P 13, C C A ) A master cannot be convicted on mere 
ie« o\pt by his sei van! , them must be evidence that Ihe servant leceived \iith the 
nuthoiit} oi knowledge of the master ( U Peaibon (1908), 72 J P 451, 
0 0 A) 

It v JUley (1850), 2 Den 37, 48, 50 
II v lldl (1849), 1 Den 4 >3 

B y bmith (18)3), Deals C C 491, It v Jfobson (1854), Deals C C 
R. y HUller (1833), 6 Cox, 0 C 333, OCR (Ir ‘ 

(0 & y Smith , supra 

[f») B v Cryer (1837), Dears & B 324 , B y Bogrrs (1868), L£ 1C C E 

a (*) B. v Owen (1825), 1 Moo& C C 96, R y Perkins (1862), 2 Den 459, 
B v Cfywtw* (187 i), 12 Cox, C G 517, OCR In these cases the principal in 
the first degiee delivered the goods to the principal m the second degree, and it 
was held that the latter could not be convicted of receiving, Bee also R v. 
Kelly (1847), 2 Car & lvir 379 1 & v Dyer (1801), 2 East, P C 767, B v 
Atwell (1801), 2 East, P C 768 , B v JKdUm (1858), Bell, O C 20,26, It v 
Otnmell (1839), 9 C & P *566 , R v Demin/ (1834), 6 C &P 399 As to goods 
stolen abroad end brought by the thief into this country, see p 080, post 
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1360 A husband may be convicted of knowingly receiving sect i 

property stolen by his wife (o), but a wife cannot be convicted of Taking 

knowingly receiving property stolen by her husband ( p) Property. 


If a wife receives stolen property dnectly fiom hei husband, she niwhandand 
ought not to be convicted of receiving, as it is to be assumed that *uq 
she acted under mautal coercion (q) 

Wheie a husband and wife aie jointly indicted for leceivmg, the 
wife nia> be convicted if there is evidence of a leceivmg by her 
sepaiate and apait fiom the husband (i) 

If stolen goods are loceived by a wife without her husband’s 
knowledge, and he, upon becoming awaie of it, passively assents to 
what she has done but takes no acti\e pail in the mattei, he is not 
guilty of receiving (/?), but it is otherwise if, although he nm\ not 
touch the stolen propeity, he intilies what bhe has done (t) 

1361 It is immaterial whethei the accused temved tlio goodb foi What Is 
piofit, oi ninoly to assist the thief, 01 lui the meie pui pose of receiving, 
concealment (//) 

A leeenei fiom anothei guilty recoil ei may be convutod of this 
oflenco (i) 

If the auused has stolen the goodb fiom the thief, or tali on 
them fiom him without Ins contuucnce, he cannot, it seems, be 
convicted of leceivmg them 0/) , he commits a new laicenj of the 
goods 

At the time of the leceivmg the goods must still be stolon 
propeity, if, after the blealmg butbeluie the leceivmg, they have 
come back into the possession of the owner 01 his agent the accused 
cannot be convicted <>[ leeemng (z) 

Jf, afiei the larceny and before the icceiving, theie 1ms been a 
change of foim m the chattel stolen but the identity remains, the 
locenei may he convicted of this offence fa) I)ut if the indictment 
charges a stealing and leceivmg of goods and the evidence shows 
that it was only the pioceods of the stolon goods which woio 
leceived by the poison accused ns roceivei, the lattei cannot be 
convicted on that indictment (h) 

(o) R v M'Atheij J e k Ci 2,0 

(p) R v Brook* (is,,), Deais 0 V 181 

(q) R v A rcher (1S2<>), 1 Mood C C lid, /if v Brooks (185 1), Dears C 0 
184, R v tVurdmpt'r (I860), 8 (’ox, C (_ 281,0 P It 

(r) R v Baines (1900), 09 L J (q b ) Obi, C 0 It 
is) It v Bring (1857), Dcm iV, 15 "JO 

(t) As bv bargaining with the thi*d as to the price (7? v Woodward (1862), 

Le & Ca 122) 

(«) R v Dai ie (1833), 6 Gj & P 177, R v Richardson (1834), 6 C & P 833, 

• 3db 

R v Reardon (186( ) L Tt 1 C C It 31 

R v Brett (184j), 1 Cox, C C 201 R v Wade (1844), 1 Car & Kir 7J<> 

It v Dolan (1805), C Cox, 0 C 449, C C E , R v Bclimidt (1866), 

1 C C B 15, R v Hancock (1878), 14 Cox, C 0 119, R v ViUensky,* 

[1892] 2 Q B 597, C C It In these cases the property had been stolen, but 
was recovered by the prosecutors or their representatives, who then, witn the 
new of entrapping the receiver, caused it to be delivered to him 
(o) As where a sheep was Btolen and concerted into mutton (R v Cowtll 
(1796; 2 East, P C 617), and seep 282, ante 

(5) R v Walkley (1829) 4 0 & P 132 where six £100 notes were stolon by 
the thief, who changed them into not<e of smaller denomination which he 
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Sect i 1362 To establish the statutory offence of receiving, the goods 
Taking received must be proved to have been stolen ,*takon, or obtained under 

Property such circumstances as to constitute a crime either against the 
common law or against the Larceny Act, 1861 (0,or some Act to be 
H.id with it (d) A pei son cannot, therefore, be convicted upon an 
indictment charging him with feloniously receiving goods stolen by 
one member of a paitnership or one joint owner from another (< e ), 
or by a wife from her husband (/) , but m the latter instance (g ) 
the accused may be indicted for the common law misdemeanour 
of receiving stolen goods (h) 

To prove that the goods were stolen a confession by the thief 
is admissible, if it was made in the prisoners presence, but not 
otherwise, if the thief has been convicted on hiB own eonfesBion 
or olheiwise, pi oof of his conviction is not evidence, on the trial 
of the io( aver, that the goods were stolen In other resperts 
evidence of the larceny which would be admissible against the thief 
is admissible as pumd fane evidence on the trial of the receiver (i) 
The thief is an admissible witness, but the alleged receiver should 
not be convicted on his evidence alone without corroboration (A) 

Ret eiTing 1363 Any poison who, without lawful excuse, receives or has in 
property his possession in the United Kingdom(/) any pi opeity stolen outside 
stolen abroad f j ni to(l Kingdom, knowing it to have been stolen, may be 
by statuto indicted foi such offence in any county or place in winch 
be lias oi has lmd tho pioporty (m) 

dchvoiod to tho other pn-sonn uho was chargod with, receiving the £100 notes 
Wh other such a iccoivoi rtn bo convicted upon a separate indictment which 
ch u go* him with running tho pmceeds of tho stolen propoity is doubtful , see 
R v ( Vmpplt (1810), 9 0 & 1* dio, 72 v 22 o/wh«oh(1804), 4 P &F 41, 7? v 
A//i0M(19O8),l C’i App Hep lo 2 Russell on Cnme&, 4 >0, n 
(i ) 24 & 2o Viet c 'll 

(c/) Roe Lntcony Ac t, 1S9( (.V) Jc 60 Viet c 52), s 1(1) and Lai coin Act, 
1001 (1 1j(1w 7 c 10), s 2(2) As to the indictment, boo H v Struh , [1908] 
1 K 15 617 

(c) This being an offence cu itod bv tbn Laicenv Act, 1868 (U A 22 Yict 
c 11(5) s 1 seep ()io ant* R v Snnil (1870) L R 1 0 0 R 26G 
( / ) An ottomo ngains^ the Aluined Won ion’s Piopertv Act, 18S2 (45 & 46 Viet 
c 7 u), ss 12, 16, seo p 611, ante 11 v Streeter , [1000] 2 Q B 601 OCR 
Tho i ule was the same before that Act (ft v Kenny (1877), 2Q B D 307, 
OCR, distinguishing R v Deer (1862) 32 L J (m o) 3d, (’ C It, where the 
wife h id been ussiBtod bv another person in stealing the good*) 

(7) \nd ulso, it is submitted, 111 the formei 

(/*) H v 7Yii/w r [l906] 1 K B c »7, 0 C K In such a case it is not necessary 
that it should appeal on tho face of tho indictment that the goods were stolen 
under su< h r» * niii»times that thoro no offence at common law or under the 
Ijareetiy Act, 18ol (2\ & 2 j Viet c f )fi) - 

(1) It v Turner (1 Sd2), 1 Mood C C 447,0 0 E , R v Cvx (IS ni), 1 F 
90, R y Rtlly (1 4 H)0) 64 J P 84, Barr*, J It appears impossible to reconcile 
these ft ith tho ruling of Bosanqult, J , m R ▼ Bhck (1830), 4 0 & P 377 
(k) R y llaalam (1786), 1 Leich, 418, R v Robimem (1864), 4 F & F 43 
• The mere fa< t that tho goods w cro found at the alleged receiver's house has been 
held not to tie a sulbueut corroboration, as the thief himself might hive put 
them there (R v Pratt (1865), 4 F & F 316) 

(/) See R v ifraham (l'H)l), 65 J P 248 In that case the prisoners, who 
had themselves stolen goods m Fang, were convicted at the North Loudon 
Sessions of having such goods in theuf possession m the United Kingdom 
,(m) Larceny Act, 1896 ^59 & 60 Yiot c 52), s 1 (1), it v Pam* e (1897), 61 
J P 636 The Act is to be construed and have effect as part of the Larceny Act, 
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Foi this pm pose property is deemed to have been stolen where 
it has been taken, extorted, obtained, embezzled, converted, or 
disposed of under such circumstances that if the act had been 
committed in the United Kingdom the person committing it would 
have been guilty of an indictable offence according to the law for 
the time being of the United Kingdom (n) 

Such offenoe of receiving is a felony or misdemeanour according 
as the act committed outside the United Kingdom would have been 
a felony or misdemeanour if committed in England or Ireland (o). 

The punishment for such offence is penal servitude for not mote 
than seven nor less than three years, or imprisonment with or with* 
out hard labour for not more than two years ( p) 

1364 If any person in any one part of the United Kingdom leceivos 
or has m his possession any money or other pioporty which has 
been Btolen or otherwise feloniously taken in any other ptut of tlio 
United Kingdom, such poison knowing such piopeity to lmvo been 
stolen 01 othciwiBe feloniously taken, he may be indicted, tried and 
punished in that part of the United Kingdom where he so receives 
or has such piopeity as if it had been onginally stolen or taken in 
that pnit (7). 

1365 . In an indictment for receiving stolon poods it must be 
alleged, and it must also be pioved, that tho accused at the time 
when he leceived the good* know that they were stolon or 
dishonestly obtained (a) It is not necossaiy to show that lie knew 
tho exact natuio of the pimcipal offence, nor that his knowledge 
should have amounted to certainty It is sufficient if tho juiy is 
satisfied that ho behoved that the property had boon stolen or 
dishonestly obtained (b) 

The possession by a peison of property which lias been recently 
stolen is some evidence, in the absence ot a leasonablo explanation 
by him as to how it came into his possession, that lie t .ther stole it 
01 received it knowing it to be stolon Whether it 1* evidence of 
laiceny 01 of receiving depends upon the circumstances of the 
case(0 The weight of huch evidence depends upon tho nature of 

1861 (24 & 2 5 Yict c 96) (did , s 1(1)) The Channel Mauds »uo not put of 
the United Kingdom, and if gords rig Btolen thoio and received in England the 
indictment 1 ust be under tins Act (nee R v Defotml (1861), 11 Cox, 0 0 207) 
Larcem A<t, 1896 (o9 &. 60 \ict c 62), a 1 (1) 
io 1 bid ,s 1 (3) 

(p Ibvl , a 1 (1) , Penal Servitude Act, 1801 (3! &, 66 Viet c 69), a 1 
(q\ Larceny Act, 1801 (24 A 26 Yict c 96), s 114 

(а) It v Wilson (\b,lH\ 2 Mood C C 62 It is sufficient to alloge knowledge 
that the goods were 11 feloniously stolen,” without stating whothei the theft v* is 
felony at common law or by statute (It v birule, [1908] IK 13 617 0 C it) 

(б) R v Jrfa^(l8/)), IF Al 1 665 , see R v Adams (1858), 1 F & F 86 
(c) R t Lanqmtad (1864), Le & Ca 427 “if no other porson is involved 

m the transaction forming the subject of the inquiry, and the whole of, 
the cose against the prisoner is that he was found in the possession of the 
stolen property, the evidence would, no doubt, point to a case of stealing rather 
than a case of receiving, but in every case, except indeed where the jkisnoshioii 
is so recent that it is impossible for anyone else to have committed the .heft, it 
becomes a mere question for the j ury whether the person found in possession of 
the stolen property stole it himself or received it from someone clt»e (tbul , per 
Pollock. C B , at p 439) 
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^ Sect i the goods and the length of time which has elapsed from the time 
Taking when they were stolen to the date when they aie proved to have 
Property boon in the possession of the accused (d) 

If a person is accused of receiving stolen property, and the 
stolen property is found in his possession under circumstances 
icquiriiig him to give a reasonable account of how he became pos- 
sessed of it, and ho gives such a reasonable account by stating the 
name of the person fiom whom he lecened it, who is shown to be a 
real person, it is incumbent upon the prosecution, unless there is 
other substantial evidence against the pusonet negativing the truth 
of his account, to show tlut that account is false by calling as ft 
witness the poison mimed by the prisoner If the prisoner’s 
account is unreason tblo or improbable on the face of it, qi if tlieie 
is other evidence against him, the onus of proving the truth of his 
account lies on him (e) 


(<() 2 Eurtt, V 0 605, It \ (M kin (1896), 2 Lew 0 0 215, It y. Adams 
(1S29), 3 0 & P 600, wheio PAlUtE, J , directed an acquittal upon the ground 
that possession of tho stolen pioperty (an axe, a saw, and a mattock) three 
months aftor it was lost was not such u i‘tent po m sbion as to require the 
pnsoner to show how he came by it In Arum (1826), 2 C & P 459, the 
goods hid been lobt ior sixteen mentis, and the prisoner was not requited 
to account for having lhom m lus po*HGA*ion In R v Partridge (1836), 

7 C & P 53 1, upon an indictment for stealing forty yards of cloth of which tho 
pNHoiior was found m pus tssion two months iil< i it was missed, PAT1LSON, J , 
allow oil thee iho to go to tho iinv ,ol>sf i vmg that it tlu* good* woio mu h oh f o pass 
lmm hand to hind if mill \ I wo months would bo a long time, but that there it 
was not so Jn Jt \ ( a pti ^]S52), 3 Tir & Kii 318, tho only evidence against 
tho prisoner was that ho was found in possession of a horse which h ul lx on lost 
mx months previously , Mat us J , wild that ho ought not to bo called upon to 
fir count for it, and duntid an acquittal A Himilai fount was taken by 
(TlAAM LL, B , in It \ Jim \ h (I860), 8 Cox, C 0 33 1 whe le a ''her p found in 
the prisoner’s possession had boon lo*t six months previously 

The goods must bo pioud to lnvo been m tho po*<ession of the pnsonor or 
nudci his < ontiol, that tluy woio in a place to w hu h no and otlu rs had access is 
liifeulluunt ui tho absincf of othci ovidtme against him ill v Jim, Jus (1878), 14 
Tot U C 229, C C It) The mao fact that tho goods woio found on the 
piinoiici s piomises is not of itself sufliuont ovidaue tint he leaned them or 
that they wore m his possession, as tlu y might h no bten placed thoio bv the 
thief oi fc»oino other perst n without bis knowledge oi assent (if \ Pratt (1665), 4 
P & P 315) , soe also Fx yurte 1 tan dry (1823) 2 Dow & Bv (w c ) 572, where 
tho couit quashed a conviction under stat 11 Ooo 1, c 30 h 16, foi knowingly 
harbouuug and (ouceahng three gilions of smuggled spirits, upon the giound 
that tho mere fact of the spmts being found in tho defendant 8 house during his 
absence' c ould not bo considered conclusive t\idt nee of knowmgl) haihounng 
thorn them In 27 y Matthaus (1850), 1 Den 596 601, CoiLiiiDUi, J , Bind that 
prtmd taut if stolon goods are found in a in in’s house he, not being the thief, 
Is a loci? vei , but m that case thoio was evidence that the pnsoner had bought 
the stolen fowls from the thu f In It y (torts (IjOS), 7J J P 15, 0 C A , it, 
was held that bare knowledge of the w licreabouts of stolen goods does not 
amount to constructive post* smou 

(e) H v GVou/iim/(lS44), 1 Cai d.Kir 370, R v SmiM(1845),2Car, &Kir 
207 * R v Harm r (1848), 2 Cox , C 0 487 , compare It v ir*/*on (1857), 
Dears. & B 1*»7, C 0 it , where the court, although evidently disappiovmg 
the oonviotion declined to quash it on the ground that there was some evidence 
against the pnsoner, see also jR v Ritson (1884), 15 Cox, C 0 478, C. C Ik, where, 
the tlncf hating given e\ idenoe proving the untmth of the prisoners account 
the prosecution did not c ill the person from whom the pnsoner said he bought 
tho goods* and the court uphold the conviction As to the effect of a presump* 
tibu of guilt on the defeiu •* see It v Stoildart (1909), 25 T L K 612, C C. A 
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1366 To prove the guilty knowledge evidence may be given of Srex. W 
the prisoner having received from the thief othei pioperty stolen Taking 
by him from the prosecutor (/) Property, 

Where proceedings are taken against any person for having gvidenoeof 
received properly knowing it to be stolen, or for having m possession oi 
possession stolen property, evidence may be given at any stage of othcr ■ tolMI 
the proceedings that there was found in his possession (q) other property 
property (/t) stolen within the piecedmg twelve months, and suoh 
evidence may be taken into consideration for the purpose of proving 
that he knew the property which forms the subject of the pro- 
ceedings against him to be stolen (t) 

Where evidence has been given that the pi opeity alleged m the Evident* of 
indictment to ha\e been stolen was found in the possession of the prov £jf 
person charged as receiver, then if such poison has within fi\e oonT ““ 
> ears immediately preceding been convicted ot any offence involving 
fiaud or dishonesty evidence of 6uch pievious conviction nmy he 
given at any stage of the pioccedings, and may be taken into 
consideration for the put pose of proving that the poison accused 
knew the propeity which wab pioved to be in his possession to 
have been stolen Not less than seven days’ notice in writing ( f) 
must, however, bo gi\en to the accused that evidence is intended 
to be given of such previous conviction It is not necesBaiy, for 
the put pose of giving such evidence, to charge the previous 
conviction in the indictment (K) 


(/) I! v Dunn (1820), 1 Mood C C 146, It v hunt (1833), 6C & V 177 
In It v jS 1 1 holla (1858), 1 F A F 51, upon an indictment against two men for 
stealing and receiving lead, Cockjiuiin, C J , allowed evidence to bo given of 
several sales of similar lead during tlio month previous to tho alleged stealing, 
tho lead sold on the last occasion being identified as the prosecutor's property, 
buthe confined the evidence to sales made bv the pnsonois when m company 
together See as to evidence of this clans p J80, ante 

(q) The pioperty must haie been found in his possession n the same time 
when the property whnh is the subject ot the indictment was found m his 
possession The tact that tho pusonor had been in possession and had disposed 
of other stolen property be foie the goods which are the subject of the indictment 
weie found m his possession is not idmissible in evidence, unless the case fails 
within the principle of v Dunn (182b) 1 Mood 0 0 J4b, and It v NirhUU i 
(1858), IF & F 51 (If v Draqe (1878), 14 Cox, C 0 85, 11 \ Carter (18841, 
12 (A. B D o22, C 0 11 ) But tne two findings u* ed not bo absolutely simul- 
taneous, anu it is sufficient that the goods previously stolen are found on a socond 
search of the piisoner s premises made shortly after the search when the goods 
which are the subject of the indictment were found {ibid , per Hawkins, J ) 

(h) The fact that this propeity is the subject of another indictment against 
the prisoner does not render this evidence inadmissible [11 v Jones (1877), 14 
Cox, C U 3) • 

(/) Preyention of Ciunes Act, 1871 (54 & 35 Viet c 112), s 19 Evidence of 
this kind is not admissible where the real charge against the prisoner is ]aioen> , 
although the indictment contains a count for receiving [It v (Jirod (190b), 70 
J P 514, C C R) % 

0 ) See as to this R v Whitley (1908), 72 J P 272 

(jfej prevention of Crimes Act, 1871 (34 & 35 Viet c 112), s 19 The evidence 
is admissible although the charge of receiving does not stand alone but is 
coupled with a count for stealing ( R v Bramhmd (1906), 71J P 105, C OB) 
Where the case is substantially one of stealing the mere fact of adding a count 
for receiving will not make such evidence admissible (i bid , and see It r Qtrod, 
supra) 

H L— IX. 


2i 
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1367 It is a felony (l) to receive any mailbag or any postal 
packet (m), or any cli.iltol, or money, or valuable security (n), the 
stealing, or taking, or embezzling, or secreting whereof amounts to 
a ft lony under the Post Office Act, 1908 (o), if the receiver knows 
that the same has been so feloniously taken, embezzled, or secreted, 
and has been sent oi intended to be sent by post 

This offence is punishable m the same way as the stealing, 
taking, embez/.lmg, or secreting the same , and the offender may 
be indicted and convicted, whether the principal offender has or 
has not been previously convicted, or is or is not amenable to 
justice (p) 

1368 If a pawnbroker is convicted on indictment of any fiaud 
in his business, 01 of receiving stolen goods knowing thtem to be 
stolen, the comt befoie which he is coiivietod may, if it thinks fit, 
direct that his licence shall cease to have effect, and it Bhall so 
cease accordingly (y) 


Sun Sl( I 10 — Orders for Restitution of Property • 

Restitution 1360 If any pei son guilty of any felony or misdemeanour men- 
of stolen tioned in the Larceny Act, 1861 (7), or the Larceny Act, 1896 (#), 
property in dealing, taking, obtaining, extorting, embezzling, converting, or 
disposing of, or in knowingly receiving any chattel, mone\, valuable 
becuiily (t)» or othei proper ty(«) whatsoever is indicted for such 


(/) Post Ofhco Act, 1008 (8 I'Mw 7, c 48), s 52 

(in) Evidtuco tliut unv uiticle is m the oouibg of tiauHimssion by post, 
or has been accepted on bclmlf of tho Postm aster- G 01101 al for transmission bv 
post, is Mifht if nt evidence that the article is a postal packet (Post Office Act, 

1 908 (8 Edw 7, c 4S\ 8 71] 

(n) 14 aluable security 71 naa the same moaning m tho Post Office Act, 1908 
(8 Edw 7, c 48) as m tho L&icenv Act, 1881 < J4 A, 25 Vut c 96) (as to which 
see p ft 12, at U) % und includes anything which is a Mil 11 ible socuutv within tho 
meaning of that Act and any pait of such thing (Po^t Office Act, 1908 (8 Edw 
7, 0 48) 8 80) 

( 0 ) 8 Edw 7,c 48, as to tho offences which amount to felomeB under this 
Act, see p 644, ante 

(p) Pobt Office Act, PM)8 ^8 Edw 7, c 48), g 52 to venuo, sees 72 
The piopcity may be allogod to belong to Ilia MuiesH’n Po9tmastor-General 
(s 71) 

(q) Pawnbrokois Ait, 1872 (do & db Viet 1 9d), g ->8 

(r) 24 & 2o Vut 0 % 

(a) 69 & bO Vat c 62, which relates to propeity etolen abioad and received 
UL tire United kingdom , seep 680, aids r lhis Act is to be construed and 
have effect us part of the Laueiu Ait 1861 (24 & 25 Viet c 96) (tb id , s 1 (4)) 
An order of restitution cannot he in ido \ihnre the A inviction is under the Pont 
Office Aft, 1906 (8 Edw 7, c 181 (R v Jones (1880;, 14 Cox, O C 628), or for ' 
forgery (8 v Rvl/e (1889^ odJ P 82d), nor, it is submitted, upon a conviction 
of a husband or wife under tho Married Women’s Property Act, 1882 (46 & 46 
Viet 0 , 75) , soo R v Payne, [190b] 1 K B 97, C C R 

( t ) Per tl o d* timtiou of 14 valuable security ” soe p 642, ante 

(a) The bum • property " in the Larceny Act, 1861 (24 & 26 Viot c 96), 
includes every description of real and personal property, money, debts and 
logacies^ atd all deedo and instruments relating to, or evidencing the title or 
right to property or giving a jnght to recover or receive any money or 
goods, and also includes not only such property as shall have been originally 
in'the possession or under t^e control of any party, but also any pioperty into 
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offence by or on behalf of the owner of the property (W» or hia Ban*. l. 

executor or administrator (e), and connoted thereof, the property is Takhiff 

to be restored (d) to the owner or his representative , ana the court Property* 
before whom any person Is tried for any such felony or misde- 
meanour (e) has power to award from time to time writs of restitution 
for the property or to older the restitution thereof in a s um m a ry 
manner (/) 

If, howevei, it appears that any valuable security has been bond 
fide paid or discharged by Borne person liable to the payment 
thereof, or, being a negotiable secunty, has been bond fide taken or 
received by transfer or delivery by some person for a just and 
valuable consideration without any notice that it had by any 
felony er misdemeanour been stolen, obtained, conveitod, or 
disposed of, the couit cannot older the restitution of such 
security ( q ) 


01 for which, the same may have been converted or exchanged, aud anything 
acquired by such convoision or exchange, whethet immediately or otheiwiso 
(Liu ten y Act, 1801 (21 & 25 ^ ict c 90), s 1) 

(/>) The prosecution of an offender b\ fcho Director of .Public Prosecutions 
his, for the purpose of enabling a poison to obtain a lestitution of pioporty, or 
obtaining, txeicibing or enfoicmg any light, claim or advantage whatsoovei, 
the same effect a«s if ftmh pencil had been bound ovor to prosecute, and had 
prosecuted tho oftendcr, provided that Mich person gives all leaaouublo mformu 
turn and a^sihhiuo to the director in iclat ion to tho preset ution (Prosecution of 
OIL tk ofl Att, 1S79 (42 & 43 Viet c 22), s 7) 

v r) See also 1 Dale, P C 542 

v<2* The words in the Loironv Act, 1861 (24 & 25 Viet c. 96), s JOO, are 
1 tun propel tj shall be lostorod '* Although, notwithstanding the so words, the 
court ha* a discretion as to whether or not an older of mt if ution shall be made 
(see p 687, ;>o*f), vet evon before the pissing of the Sale of Goods Act, 1893 
[56 A 57 Vic t c 71), b 24 (1) (as to which, sco p <>H6, pent), Ui( ir ellect was that 
immcdiatelv upon tho conviction the legal right to the gooiK levestcd in the 
prosecutor if he hud lo*»t it by a sale in muikc t overt or otbei \ so ( llorwood v 
bmtih (J788), 2 loim Iiep 750, Vihnont v Ihnthy (1SS6), 18 Q 1 D 322, (’ A , 
affirmed (1S87), 12 App (’as 471, but us to tho last- mentioned case, see p 686, 
post) 

(?) Formerly the court of King's liemh, as part of its judgment upon an 
appeal of larceny, could awuida wntot restitution The King’s Pouch Division 
has now no such power except upon a conviction in that couit (It v / ontion 
(brparuUm (1869), LB 4 (i B 371) 

(J) Lai cony Act, 1861 (24 & 25 Viet c 96), s 100 The procedure is now 
always by a summaiy older Tho last roported writ of restitution appears to 
have been m Burqcn v Gtmey (1697), Tremaine’s Pl« as of tho Oiown, p 315 A 
form of the wnt is given m 4 Chitty, Onminal Law, 491 See also Uohghtly v 
Reynolds (1771), Lofft, 88, 90, 91 

At common law an ofder of restitution could only be made upon a 
conviction on appeal, and not upon a conviction on indictment, the goods 
in the lattor case, if in tho convict’s possession, or waived (ir, thrown 
away in flight) by him, being forfeited to the Crown or the lord of the 
franchise By fctat (1529) 21 Hen 8, e 11, the power to order restitution to 
the owner was given to the court before whom a person was convicted upoif 
a prosecution by the owner by indictment for robbery or lummy, and 
the title of the Crown and of a purchaser m market overt was in such a case 
defeated. 

( g ) S 100 of the Larceny Act, 1861 (24 & 25 Viet o 96), odds the words 11 or 
any reasonable cause to suspect ” It is submitted that these words, which 
were taken from stat 7 & 8 Geo 4, c 20, s 57, and were in conformity with 
the law as declared in QiV v GuhUt (1824), 5 Dow & Ry (k u ) 324, are now 
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The provision for restitution does not apply m the case of any 
prosecution of any tiustee, banker, merchant, attorney, factor, 
brokei, or other agent intrusted with the possession of goods or 
dot umonts of title to goods ( h ) foi any misdemeanour (t) against 
the Laiceny Act, 1801 (/•), or the Larceny Act, 1901 (/) 

1370 Where goods have been stolen and the offender is prose- 
cuted to conviction the piopeity in the goods levests in the person 
who was the ownei oi his pcisonal lopiesentative, notwithstanding 
any intermediate dealing with them, whether by sale m market 
overt or otherwise (m), and an oidei of restitution can in such a 
caso be made m his fa\oui 

Where goods ha\e boen obtained by fiaud or otliei .wrongful 
means not amounting to laiceny the piopertv m such goods does 
not i event in the pet son who was the owner oi the goods by leason 
only of the conviction of the oflendet (/i) lint if the goods are in 
the possession of the defendant, the owner by disaffirming the 
fuuululent transaction regains a light to the piopeity, and in such 
a case an oidei for restitution should be made 


imphodly repealed, at anj i ito so fur as bills of exchange, promissoij notes, and 
ohfjijuoH are contoinul, bv the Bills ol Exth mge Act, 1882(45 A 4b Viet c bl), 
hs 29, 18, 90, anil that if the Uolilei of such a document without notice of any 
defoit of title, has given value for it, an oidei of restitution c innot bo made 
against lum, notwithstanding n<glig«n<6 on his put The words refeired to 
aie therefoio omitted in the text 

(/*) Lai cony Act, ISbl (‘21 it 25 Viet c f »0), s 100 For ddmition of “documents 
of title to good* " hco Larceny Act, ISbl (21 A 25 Viet c 9b), s 1, p 042, ante 
(t) As to these misdemeanours, see pp 0o7 et seq , ante The provisions ot the 
Lnurn> Act, 1901 (1 Eilw 7, c 10), s 1, aio substituted foi ss 7 o und 76 of 
tho Larceny Act, ISbl (‘24 & ‘25 Viet c 9b) und an oidei of limitation cannot 
thoiefore be lnudo upon i conviction tor ti uidulent mieuppiopuation under the 
Liutony Act 1901(1 Edw 7, o 10) (li v Bunk util (1905), 09 J p 376), hir 
F Fur ion, K (’ , lieu oidei of London) 

(A) 24 A 2 ) Vic I c 9b, » 100 
(/) \ Edw 7, c 10 

(m) Sule of Goods Act, 1893 (5b & 57 Viet c 71), s 21(1), Harwood v 
Smdh (1788), 2 Tenn Pop 7.i0, Scnttoqood v Sylvester (1850), 15 Q B 506 
It is enacted by the Silo of Goods Act, 1893 (56 A 57 Viet c 71), s. 21 (2), 
that nothing in tho Act shall aflect the provisions of the Factots Act, 1889 
(>2 & 53 Viet c 4o), or any enactment enabling the apparent owner of goods 
to disposo of them os if he were the true owner then of, and it was held m 
I'aifhc v fPt/eon, [1895] IQ li b53, by tho King's Bench Division, that when a 
title hua boen aequo e<l under tho FaitoisAct 1889 (52 & 53 Yict c 45), s 9, 
by a person w ho has obtained possession of goods for i alue from one who has 
bought m agioed to buy the goods, his title is not divested by a conviction of 
the lattoi fa* hreem as a bailee of the goods The judgment m this case was 
reversed on appeal ([ls9o] 2 Q U 537, O A ), b| t only on the ground that 
there was in that case no agreement to buy 
(«) S*l* of Goods Act. 1693 (56 & 57 Viet o 71), s 24 (2) Before this Act 
it had bow hold by the House of Lords m Bentley v Vilmonl (1887), 12 App Coe 
471, OVMtuliUE Moycev Nanngton (1878), 4 Q. B D 32, that the efleot of the 
Larc en y Act, 1861 (24 & 25 Yiut. q_ 96), a 100, was that upon a conviction for 
obtaining goods bj falso pietenoes, the property m the goods woe revested m 
the prosecutor os against an innocent purchaser from the fraudulent person, 
although the prosecutor, induced by the fraud, had sold the goods to the 
fraudulent person, and so passed the proporty to him The Sale of Goods Act, 
189 J (56 & 57 Viet c 71) s 24 (2), Overrides Bentley v Vthnont , and on order 
of .restitution cannot therefore be made m such a case (/J v Walker (1901), 65 
f P 729, R 1 George (1901) f 65 J P 729)* If the conviction is for obt ai ning 
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II each owner parted with hie property in the goods when thoy 
were obtained from him by fraud an order ol restitution may be 
made in his favour as against the person convicted of the fraud, oi 
his agent (o), or a donee fiom him, or an assignee with notice of tho 
fraud, or an innocent holder for value whose title acci ued after the 
contract mduced by fraud had been revoked, but not as against 
an innocent holder for value whose title accrued bofoie such 
revocation (p) 

1371 An order of restitution can onl> be made against a 
person who is m possession of the goods at the time of the 
conviction (q) It can only be made m respect of the goods 
specified m an indictment upon which an offender has boon 
convicted or their proceeds (r) A peison against whom an appli- 
cation foi an order of restitution is made is entitled to be hetud m 
opposition (<?) 

The court has a disciotion as to whether 01 not it will make tho 
oidei (0, and if it refuses to make it the title (if any) of the proso- 
cutoi to the goods is not affected by such refusal (a) 

An order may be made for the lestitution of the proceeds of the 
stolen goods to the prosecutor, if such piocecdn aio m the hands of 
the convict or of an agent for him ( [b ) 

If a pei son is indicted for laiceny and outlawed an order of 
restitution may be made(0 


by false pretences, but the evidence shows that tho offenco really amounted to 
larceny, an order of restitution can be in ado against an innocent holder for 
valuo , see R v II afUr (1901), 65 J I* 729, and p 702, post 
(o) 11 v Georye (1°01), 65 J P 729, and Qt*e lie Vaulin , Ax parte Saffeiy, 
[1699] 2 Q B 519 

(/>) Seo Sale of Goods Act, 1893 (50 A 57 Viet c 71), s. 21, and title Sai.e 
op Goons 

( o ) It cannot be mode against a peiBon who his paitcd wit 1 * fho goods, evon 
witn notice of the larceny ( Harwood \ Smith (1788), 2 Term Jhp 7o(), Vx fmont 
v Bentley (1880), IS Q 11 D 322 311, 0 A ) 

(r) R v London Cvriiuration (1858), E B & E 509, S C , R v Pierre , 8 
Cot, C 0 344 If m the possession of a thud poison the poods ought to be 
produced and identified befoie an order is made (A v Matkhn (1670), o Cox, G < 1 
216, R v Goldsmith (1873), 12 Cox. 0 C „94, R v (1673), 12 Cox, C 0 

597 , /f. v. Lord (1869), 11 Cox, 0 C 320) 

S R v Mackhn , supra 

Vilmoni v Bentley supra t at p 327 

(o) Scatteryoodv Syhestei (1850), 15 Q. B 506, VtlmorU v Bentley , supra In 
this case the court which tried the prisoner had refused to make an order of 
restitution 

(h) See the definition of 4‘ property ” in the Larceny Act, 1861 (24 & 25 Virt 
a 96), i 1 (p 684, ante) , R. v Powell (1636), 7 0 & P 640 If the piocoeds are 
in the hands of nu innocent third party who holds them for value an order of 
restitution ought not to be made as regards such proceeds ( Lindsay v Gundy 
(1876), 1 Q, B D 318 The judgment m this case was reversed on appeal 
( (1878) 3 App Cos 459), but not on this point) , see also R v Justices of Cmtr&l 
Criminal Court (1886), 17 a B D 598, 18 a B D 314, 0 A , and It v Elliott 
(1008) 1 Or App Rep 15 

(c) The outlawry for felony being equivalent to a conviction (1 Bale, P 0 
545 , 2 Hawk P C , c 48, s 22) This is not so if the outlnxn is for mis- 
demeanour (R v Tippxii (1689), 2 Salk 494) But outlawry i a practically 
obsolete, seep 431, ante It appears that an order of restitution cannot be 
made id favour of an alien enemy (Bro Abr tit Restitution, 35} 
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A pn-on against whom an order of restitution is made has no 
right ol appeal agam&t it to the Court of Criminal Appeal (d). 

1372 If any person is convicted m any couit of feloniously 
till mg or fraudulently obtaining any goods and chattels, and it 
.ippears to Die couit that the same have been pawned with a 
pawnbroker, the couit on pi oof of the ownership of the goods may, 
if it thinks fit, order the dehveiy thereof to the owner, eithei on 
payment to the pawnbroker of the amount of the loan, or of any 
pait thereof, oi without such payment, as to the court, according to 
the conduct of the owner and the other circumstances of the case, 
seems just and fitting (e) 

1373 Wh<ro a pusoner is convicted of laiceny or any other 
offence which includes the stealing of any piopoity, and it appears 
by tho evidence that the prisoner has sold the stolon property to 
a pc son who lias had no knowledge that the same was stolen, 
and that any moneys have hoen taken fiom the prisoner on his 
apprehension, the comt may, on the application of such purchaser 
and on the icstitutiou of the stolen property to Ihe prosecutor, 
oi dci that out of such moneys a Bum not exceeding the amount of 
Die proceeds of tho sale be dcliveied to the puichasei (/) 

Tho couit of ti ml may, upon the application of any person 
agguevod, and immediately alter the conviction of any prison foi 
felon v, award any sum of money, not exceeding L‘100, by way 
of satisfaction or compensation for any loss of piopeily suffeied by 
the upphcimt thiough or by means of the felony The amount so 
a win (led is to be deemed a judgment debt due to the person 
entitled to locoive it fiom the convict, and may bo oidured to be 
paid out of any moneys taken fiom the convict on Ins appi eliension, 
cn may be enfoieod m the same way as a judgment oi older of any 
couit. foi the payment of any costs in iny uvil action oi pioceedmg 
may foi the time being bo enforced ((/) 

Sect 2 — Obtaining Ptoyei ty by Fraud. 

1374 If a person obtains the piopeity ol another by fiaud in 
bucIi cucumstances that the ownership of the propeity passes to 


(d) ft v KlUotf, [1908] 2 K B 432, 0 0 A Noi is there an appeal to 
any othm court although if the older has been made at qu irtei sessions it cun, 
if wrongh W*de, bo qunshed by ceritorart As to tho suspension of the 
operation of an cider of restitution ponding an appeal by the convict and 
the powCi of the Pourt of Giumnol Appeal to reeciLd or vary such order if the 
appeal is avowed, Bto p 437 ante 

(c) Puwnbiokors Act, 1S72 (35 A 36 Viet c 93), s 30 (2) As Tegard goods 
obtained by fr aid tins provision must be read subject to the Sale of Goods Act, 
%803 (56 4 57 Viet c 71), e 24 (2), p 686, ante The discretionary power 
given by the P iwnbrokcrs Act, 1872 (35 & 36 Viet a 93), s 30, to make a 
institution ordei condition il upon the \tnole or port ot a pawnbroker's advance 
being repaid to him only applies whore the pledge is for a sum not exceeding 
110 , see & 10 of that Act And see title Tawnbrokprs and Pledols 
(f) Criminal Law Amendment Act/1867 (30 A 31 Viet- c 35), s 9 
(a) Poifeiture Act, 1870 (33 & 34 Viot c 23), e 4 t see It v / ovett (1870% 
11 Cox, C Cm, 
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such person with the consent of the owner, this does not constitute 
larceny (ft), nor at common law does it constitute a criminal offence 
at all, unless it amounts to a cheat or a forgery (0 

Sub-Sect 1 — Common Law Cheat 


Sect, jl 
Obtaining 
Property 
by Fraud, 


1375 Obtaining the propeity of another by Laud does not ciuatiag 
amount to a cheat at common law unless it is effected bv a deceitful 
and illegal practice, not amounting to felonv, which duoitlj affects 
or may affect the public (A,) , and the contrivance used must be of 


(h) See 2 East, P 0 816, It v Pri nee (1868), L RIGOR lot), and p 638, 
ante If tho owner is tricked bv a peiBon into parting with the posst^Hion ot 
tunpoiur) use of propeity, and the person appropi Kites tho propra ty to lus own 
use withTa dishonest mind, such person is guilt v of 1 meny (it v Jiuvttt? [1892] 
2 Q B 312, 0 C R , R v Buchrmter (1887), 20 Q B D 182, OCR; 
B by a mistake, induced in consequence of the fiaud of A , believes Unit 
A is C, and B , acting under this belief, enters mto a conti act with A and 
dolivers goods to him m tho belief that he is C As B no\ 01 intended to contract 
with A , the property docs not puss to A , and if A appropnates tho goods, ho is 
guiltv of laiceny (Candy v Lindsay (187b), 3 App Cos 439) If a sonant or 
agent with only a limited authority to dispose of propeity is induced by fioud 
to part with the property in a case to which his authority doos not extend the 
pioperty does not pass and tho poison who so obtains it is guilty of lnireny (R v 
Longstneth (1826), 1 Mood C C 137) , so© Opvtnheimcr v Fiazer , [1907] 
2 K B 50, C A. 

(i) As to tho distini tion between a cheat and a forgoiy at common law, see R 
v Ward (1727), 2 fetra 717 

(k) 2 East, P 0 81b, It y Btuthfusd, [1903] 2 K B 730, at p 745 At 
common law fi md, “to bo indie table, must be Muh a one as ailects the 
public, as if a man uses false weights and mousuios, and sells by thorn to all 
oi many of his customers, oi uses tlmm m the general com so of dealing , so if 
a man dt frauds mother under false tokens, so if thero be a conspiracy to 
cheat” (It v Whmtly (1761), 2 Buir 1125, per Lord Mansi JL rn, (JJ, at 
p 1127, ondsee It y Young (1789),3 Term Rep 98, per Buxitu, J , utp 104 , 
R v Lara (179b), 0 Tcim Hep 5bo) The following aio instances of choats 
indictable nt common lnw — Picpaung false ovideme (R ^ Vreonea, [1891] 
1 U B 300, C C R), making other deaitful contrivance to m torf oi e with 
the administration of justice (2 East, 1* 0 821 , Omealy Novell (1807), 
8 East, 3o4), selling unwholosorne provisions (It v Treevea (179b), 2 East, 
P 0 821, // v Ihion (1814), J M. & S 11, It v Muckarty (1705), 2 Ld 
Ravm 1179, 3 Ld Kaym 125) , uon-ui counting or false accounting by i publii 
officer (R v Btmbndge (1783), 22 State Tr 1 , R v Commmga (109b), 5 Mod 
Rep 179,2J v Martin (1809), 2 Gump 2bS) , fruuduloufonlistmont by an appren- 
tice (R. v Jones (1777), 1 Leach, 174), lraudulcntpiotendirgtohavopowerto 
discharge a soldier and taking money to dis< lunge him (R v hcrleated (lb27), 
Lat 20 2) , using false weights oi measures or tokens, or mai ks of a public natui o , 
putting a false mark or token on an article to mako it appear to lie genuine 
fi? v Close (1858), Dears & B 460), playing with false dice (Haddock's Case 
(1619), 2 Roll Rep 107 , 2 East, P 0 820) , oonspuacy to defraud (It v 
Orbell (1703), 6 Mod Hojl 42 , 2 East, P 0 823) , obtaining a passport from 
the Foreign Office by false representations (R v Brails/ord f [1903 J 2KB 
730) Some of the cheats which were indictable at common law are now mado 
statutory offences (see Gaming Act, 1845 (8 & 9 Viet c 109), s 17 , Fine Arts 
Copyright Act, 1862 (25 & 2b Viet o 68), s 7 , Falsification of Accounts Act, 
1875 (38 & 39 Viet c. 24), s 1 , Admiralty Powers etc. Act, 1865 (28 A 29 Viofc. 
c 124), s 6, Sole of Food and Drugs Act, 1875 (38 A 39 Viet c 63), ps 3, 4, 
Weights and Measures Act, 1878 (41 A 42 Viol c. 49), s 25 , Government 
Annuities Act, 1882(45 & 46 Vkt c 51), ss 11, 12, Merchandise Marks Act, 
1887 (50 & 51 Viet c 28), s 2 , Weights and Measures Act, 1889 (32 A 53 Viet 
c 21), s 22 (see s. 33), Inland Revenue Regulation Act, 1890 (33 A 54 Viet 
c. 21), a. 12 , Police Act, 1890 (53 & 54 Viet o 45), s 9 , Mark* ts and Ifairs 
(Weighing of Cattle) Act, 1891 (54 & 65 Viot c 70), s 3, Anchors and Chain 
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s«n 9 each a character that common prudence and caution are not 
Obtaining sufficient security against a person being defrauded thereby (Q. 
Property A mere ptivate choat or imposition, even if accompanied by a 
by Fraud. f„iiso affiimation, is not indictable as a cheat at common law, if no 
f.il'.e token is used (m) And even the use of a false token or of a 
forged document does not amount to a cheat at common law, unless 
Home ptoperty is obtained by means of such use (n) A common 
law cheat is a misdemeanour 

The punishment is imprisonment for a term not exceeding two 
years with or without hard labour, or a fine with or without 
imprisonment (o) 


Obtaining 
chattel clc 
by false 
pretences. 


Sub-Si (T 2 — False Pretences 

« 

1376 J3y statute ( p) it ib a misdemeanour for a poison by an} false 
piotonce to obtain from another any chattel, money, or valuable 
socuuty with intent to defraud ( q ) 


Cables Act, 1899 (62 ft 63 Vu t c 23), s * 1 J — lb) As to fraudulent enlistment, 
Bee Aimy Act, 1881 (44 A 45 Viet c 58), ss 9b, 99) Misconduct on the pait 
of a public oflicor in performing a statutoiy duty is not indictable whon 
the statute imposing tlio duty pioyidos other remedies (It y Ifall , [1891] 
1 Q B 747) 

(/) 1 Hawk P 0, c 23, b 1, nnd boo It v Jones (1703), 1 Silk 379, 
Jt v Nehuff (1705), 1 Salk 151, It v \\ heatly 2 Burr 112, >, at pp 

1127, 1129 

(?ii) It y Vinlnry (1733), 2 East, V 0 818, Jt v \\ htally (1761), 2 Burr 
1125 

(«) See R. v Hamilton , [1901] 1 K B 7 JO, 0 C R A foigory it common 
law is only indictable as a cheat at common law, when eomo pci&ou is actually 
prejudued (It y Ward (1727), 2 Sti a 747) 

(o) Ouminal Proceduie Act, 1851 (14 A 15 Vi<t c 100\ s 29, boo It v 
Hamilton , [1901] 1 K B 740, C 0 11 The olb nee is tuablo at quaitor 
sessions 

(p) Larceny Act, 1861 (24 & 25 Vnt o %), s 88 

(f/) The hist statuto against lulso ])roton< os was the slut (1541) 33 lien 8, c 1, 
which made it an olTeuco for anj person falsely and deceitfully to obtain or get 
into his hands or posBossion any mono} , goods, chattels, jewels, or other things 
of any other person by colour and means of a false token or counteifeit letter 
made in any oilier man’s name This statute was extended by the stilt (1757) 
30 Geo 2, c 24, s 1 , which made it an offonoe knowingly and designedly, by falso 
pioteuces, to obtain money, goods, wares or merchandises, with intent to cheat 
or dofinud any person of the same The stat (17o7) 30 Goo 2, c 24, s 1, was 
ox tended bv the stat (1812) 52 Geo 3, c 6*1, 8 1, so os tc include the obtaining of 
any bond, bill of exchange, bank note, promissory note, or other security for 
the payment of money, or any wait ant oi order for the payment of money or 
delivery or transfer of goods or othci yaluable thing These three statutes were 
repealed by stat (1827) 7 & 8 Geo 4, o 27, and their place was taken bv stat 
(1627) 7 ft 8 Geo 4, u 29, s 53, which provided thaf eveiy person who should, 
by any false pretences, obfcaiu from any other person any chattel, money, or 
valuable aecunty with intent to cheat or defraud any person of the same, should 
be guilty of a misdemeanour Undor the stat (1827) 7 ft 8 Geo 4, c 29, it was 

S ormerly necessary to allege m an indictment tor false pretences an intent to 
lefraud some particular person, but this was mode unnecessary by the Criminal 
Procedure Act 18 a (14 ft 15 Viet c 100), s 8, which made it sufficient to 
allege simply an intent to defraud The provisions of st&t (1627) 7 ft 8 Geo 4, o 
29, s. 53, and of the Cruun il Procedure Act, 1851 (14 ft loVicl o 100b s 8, were 
repealed by stat (1861) 24 ft 25 Yickc. 95, and were re-enacted by the Larceny 
Act. 1861 (24 ft 25 Viet c 9U), s 88, with some alterations and additions The 
wonl cheat 99 was omitted from the phrase 44 with intent to cheat or defraud,” 
beoause it means the same as 41 defraud" and is therefore unnecessary (see 
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The punishment for the offence is penal servitude for not more Bur.*, 
than five or for not less than three years, or impusonment with or Obtaining 
without hard labour for not more than two years (>) Property 


by Fraud. 

1377 A person who, by any fraud or unlawful device or ill- w — 
practice (1) in playing at or with cards, dice, tables, or other game, monoy^eta 
or (2) m bearing a part m the Btakes, wagers, or adventures, or by fraud 
(8) in betting on the sides or hands of those that play, or (4) in at s*”" 106 
wagormg on the event of any game, spoi t, pastime or other exercise, 
wins fiom any other person to himself oi to any othei or others 
any sum of money or valuable thing, is by statute to be deemod 
guilty of obtaining such money or valuable thing with intent to 
defiaud such poisons («) 

R v Ingham (I8.i9), Bell, C C 181, at p 185) A piov iro was added, making it 
unnecessary to allege any owneiblup of the chattel, nioitev , oi valuable socunty 
(Larceny Act, 1861 (24 & 25 Viet c %), h S8) This lendein obsolete tho canes 
of if v Norton (18jS) 8 0 A P 19b , R v Martin (1838) 8 Ad A El 481 , 

Sill v R (1853), 1 E & B 55.3 A section (a 89) was also added, which 
extends the morning of tho word “ obtain " , it pi ovules that a poison who, by 
any fulbO pretences, causes or procures uny money to bo paid, oi any chattel oi 
valuable fiecuiitv to bo doliveiod to any other poison for tho umo or henoiit, or 
on account ot the poison making tho f iLo pretences, or of any other person, with 
intent to defraud, is to bo deemed to have obtained such money etc within tho 
meaning of s 88, s 89 renders obsolete tho cases of Jl y Wuvell (1829), 1 
Mood C C 224 (where it Mas hold that obtaining cudit in account by a false 
pretence Mas not w thin tho stat (1827) 7 A 8 Geo 4, c 29, s 63), It v (Sarrctt 
(1853), Hoars C C 2.32 (where it was held that under tho stat 7 & 8 Goo 4, 
c 29, b 6 3, the obtaining must be by tho person who made tho false pretence 
oi his agent}, A* v Martin (1859), 1 F A V 601 (whore, bv a falso pictenco 
mudo to 13 , K obtained the doll very to C of ooitain goods which ho sold to C , 
and for which he ioc eivc d payment from C, ind it was hold that A could not 
be found guilty of an indictment under tho slat (1827) 7 A 8 Goo 4, c 29, of 
obtaining *he goods fiom B by falso proton cos (soe Greaves, Criminal Law 
Consolidation Act 1 *, 2nd ed , 177) Except on points to whir i these alterations 
and idditions apply, the decisions on tho stat (1827) 7 & 6 < <io 4, o 29, s 63, 
as amended by tno Criminal Proiedure Act, 1851 (14 & 15 v ict c 100), sh 8, 

12, aio authorities on the present law Tho decisions on the statutes boforo 
stat (1827) 7 A 8 Goo 4, c 29, no sometimes now quoted as authorities, but 
are to be used with caution owing to tho difference in language between those 
statutes and tlio statutes now in force (see if v Bouen (1849), 1 3 U 13 790, 
ver Djsnman, C J , at p 794, commenting on if v Hendeieun (1841), 2 Mood 
C C 192' 

(r) Larceny Act, 1SG1 (24 & 25 Vict c 96), h 88 , Penal Servitude Act, 1891 
(64 & 55 Vict c 69), s 1 Either in lieu of or in addition to the penal servitude 
a fine may be imposed, and the offender may be loquned to entor mto his own 
recognisances and to find suieties, both or either, for keeping the peace and 
being of good behaviour (Larceny Act, 1861 (24 & 25 Vict c 96), s 117) A 
previous conviction for alky other cruse before the commission of the offence of 
obtaining property by false pretences is not a matter wluch can be allege d iu 
an indictment for false pretences (A v Horn (1883), 15 Cox, C C 206, 0 0 14 ). 

The offence is tiublo at quarter sessions 

(«) Gaming Act, 1 815 (8 A 9 Vict c 109), b 17 11 Tables,” it seems, means 

the game of backgammon (Bailey's English Dictionary, sub ioce “ Back- 
gammon ”) It is not necessary to state in the indictment to whom the sum 
of money or valuable thing belongs (R v Mobs (1666), Dears A 13 104, per 
Pollock, 0 B , at p 108) An omission to state such ownership is at all events 
cured by verdict ( R v Moss, supra, per Erle, J , atp 109} Tho material part 
of the indictment m that case was as follows “ That W M on the of 
in the year of our Lord by fraud, unlawful device and ill practice 
in playing at and with cards, unlawfully did win from one H F B to a certain 
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skoi s 
Obtaining 
Property 
by Fraud. 

Pretending to 

exerolse 

witchcraft 


Obtaining 
execution of 
seonrfty < (c 
by fraud 


False 
pretences 
and larceny 


1378 Everyone is by statute guilty of an indictable mis* 
demeanour (t) who (1) pretends to exercise or use any land of 
witchciaft, sorcery, enchantment, or conjuration , or (2) undertakes 
to toll fortunes , or (8) pretends from Bkill or knowledge in any 
occult or crafty science to discover where and m what manner any 
goods or chattels, supposed to have been stolen or lost, may be found 

The punishment for this offence is imprisonment for a year 
without hard labour (») 

1379 A person is by statute guilty of a misdemeanour ( x ) who, 
with intent to defraud or injure any other person by any false 
pietence, fraudulently causes or induces any other person to execute, 
make, accept, indoise, or destroy the whole or any pait of aijj valu- 
able security oi to write, impress, or affix his name or the name of 
any othor poison, or of any company, film, or copartnership, or the 
seal of any body corpoiate, company, or society upon any paper or 
pairhmcnt, in oulei that the same may be afterwards made or 
(omortedinto or used oi dealt with as a valuable secunty 

1380 If a person is tried on an indictment for the misdemeanour 
of obtaining pioperty by falso pietences, and the ovidenco shows that 
his offemo amounts to larceny, he may, nevertheless, he convicted 
of tho misdemoanoui If, however, he is tried for the mis- 
demeanour, lie cannot afterwards be proseiutod for laiceny on the 


poison whose name is to tho liarors unknown, a coif tm sum of money with 
jutont to (h<ut him, the said 11 F 13 of tho samo ” It does not seem that 
the provision** of s 88 of the Larceny Act, 1861 (21 & 23 Viot c 96), apply to 
Ihis indictment It rooms, thoreforo, that an allegation to defraud a particular 
poison is tun ossaiy To constitute the offonco theie must he fraud or an unlaw- 
iul device oi ill practice dui mg the game etc , it is not sufficient, if fraud is 
losortod to in order to induce the piorocutor to play in the game (12 v liailet / 
(1830), 4 Uux, 0, 0 390) It is not eleai whether it is nrce**ai) to allege m the 
mdiotmout tlm name of the game in tho couise of winch the fraud is used, but 
tho evidence must show that tlieio was some “ game, spoit, pastime, or exercise ” 
played Tossing with coins, if not a game or spoit, is a “ pastime or exercise ” 
within tho statute (12 v O'Connor (1881), 13 Cox, 0 0 3, 0 0 R) Abet 
over a conjuring luck oi slught of hand or othei tuck is not within the 
statute (12 v Hudson (lbbOj, Boll, 0 0 263) If several poisons ]om together 
m a friudulont design to cheat some other poison, as by inducing such person 
by fraud to pi&\ in a game or by any other act which if done one peison is 
not within the statute, an indictment will lie against the confederates for a 
OOnspiiacv to defraud (12 v Bailey (1850), 4 Cox, C 0 390) 

(<) Wmhoiaft Act, 1735 (9 Geo 2, o 6), s 4 A person professing to tell 
fortunes “ to deoeive or impose upon ” an) poison is also punishable as a 
rogue and vagabond under the Vagrancy Act, 1824 (5 Geo 4, c 83), s 4 (see 
Penny v, Hanson (1887), 18 Q B 478, Monck v Hilton (1877), 2 Ex I) 268) 

(w) Wifcohi raft Aot, 1735 (9 Goo 2, c 5), s 4 The o£Fender may also be ordered 
by the court before which he is tried to give sureties for good behaviour 
m such stun and for such time as the court may t hink proper, and if so 
ordered, may be impiisoned until such sureties are given {tbtd ) The offence 
i£, it seems, triable at quarter sessions 

(x) r larceny Act, 1661 (24 & 25 Viot o 96), s 90 See R v Gordon (1889), 
2 } (i B. D. 354. 0 C ft. , s 88 of the Larceny Act, 1681 (24 & 25 Viot o. 96), 
does not apply to an indictment for this offence, and it is necessary to name m 
such an indictment the person whom the defendant intended to defraud 
(Arohbold, Criminal Plead mg, 23ra ed , 617) In other respects mutatu 
mutandis the iwhotment will be in the same form as an indictment for 
obtaining mono]: etc. by false pretences, Bee p 694, ante. 
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same facts (y) The result is the same if the evidence shows that 
the offence amounted to some felony other than larceny (a). 

1381. The essential ingredients of the misdemeanour of obtaining 
goods etc by false pretences aie foui — there must be a false 
pretence made by the defendant to some other person, there must 
be knowledge on the part of the defendant that the pietence was 
false, there must be on obtaining of money, or a chattel, or a 
valuable security, by means of such false pretences, aud thoie must 
bo an intent to defraud ( b ) 

The false pretence must be of a fact that exists or has existed ; 
a pretence that something will be done 01 will occur m tho future 
is uot of itself sufficient (c) 


(y) Lai con} Act, 1 SGI (24 & 2.1 Yict c %), e HS t II v King (16%), GG 
L J (Q b) 67, C C 1* , [1897] 1 Q B 214,0 0 K , as to tho diflorerno 
lietwoen larceny and obtaining by fake piotcncos, boo p 689, ante If there is 
any doubt whether an offence amounts to larceny oi false pretences, tho hotter 
oouiso is to indict the offender foi false pretences, as on an indictment for false 
pietcncos the offender may bo found guilty, if the false piotences are pioved, 
although the fads amount to lariony, but on an indictment Jor laueny tho 
offender cannot be fouud guilty, if the f nets amount to false pretence 8 On 
an indictment foi false pietonies, it tho facts show larceny, tho defendant 
cannot be convicted, unless the allogod piotonces nio proved (It v Bulmcr (1801), 
Le ft Ca 470) 

(a) Ciimmal Procoduie Act, 1851 (14 & 15 \ut c 100), s 12 The court may, 
if it thinks fit, in buch a enso discharge the juiy, and clued tint tho defendant 
be indicted for tho folorn 

(5) It v A*j>miU (1870), 2 Q B I) 48, C A , at p 57 

(c) “ A meie lie about an existing fact told lor a fraudulent purpose ” isa false 
pretence {II v Woollry (1650), 1 Don , 559, per Aldfkson, B.atp 561), see 
Summary Jurisdiction Act, 1699 (62 & 03 Vic t c 22), h 3 The following are 
instances of false statements or representations which hnvo been held to bo 
pretences of existing or past facts Ihafc tho defendant had been liitiusted by 
the Duke of L to take* sorao horses fiom Ii eland to Loud >n and had been 
detained so long by conti arr winds that his mon< v was spent { 11 v Villeneuve 
(1778), J Term Rep, cittd at p 104 , see H v I \Utot (1873), 12 Oox, 0 0 08, 
U C li ) , thit one of the defendants hud miulo a bet of 500 guineas 11 with a 
colonel of the army then at Bath*' that A R would run ton nnlos m an houi 
(Young v li (1769), J Term Hep 98), that the defendant, a currier, hod 
delivered goods to the consigns, who had given a rqroipt for them, but that 
the defendant had lost or mislaid tho loceipt (72 v A net/ (1801), 2 East, JO), 
that a oeitum document was a lease for nine years of a corUin house {li v Gruby 
(1845), 1 Cox, C C 249), that tho defendant had sufficient funds to pay a bill for 
£2,638 except the sum of £)00 (It v Croeeley (18 17), 2 Mood & U 17)$ tlitt 
the defendant was a Bingle mau and able to contract a valid xnaniage with the 
prosecutrix, and was m a position to maintain an action tor breach oi promise of 
marriage agninst the prosecutrix (B v Copeland { 1642), Car & M 51b), that 
tho defendant was Mr H»(i? ▼ Bloomfield (1842), Oar &M 537) , that the 
defendant was a ouptain in the Dragoon Guards {It v Hamilton (1845), 1 Cox, 
C C 244), that a club for which the defendant was canvassing was “a venr 
strong dub” and had £7,000 in the bank (B v Wehnan ( 1853), Dears 0 CL 
188) * that a customer for whom the defendant had agreed to make false teeth 
had refused to pay him any money on account (JR v Jonee (1853), 6 Cox, 0 0 
467) , that the defendant wanted some goods foi J S , who was a person to whom 
the defendant “ durst trust £1,000 ” (i? v Archer (1855), Dears C C 449), that 
a house had been built on some land which the defendant wished to mortgage 
( R v Burgon (18 j 6), Dears & B. llj , that mortgaged property was unincumbered 
{B v Meakin (1869), 11 Cox, O C 270, C C E , and see E v Sampeon (1885), 
52 L T 772] , that a £l note was a £5 note (If v «fafop( 1858), Dears ft B 442) , 
that a 1 flash note ” was a genuine note {B ?, Welle ( 1840), cited at Dears ft R. 
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and evidence 


1382 An indictment for obtaining property by a false pretence 
must allege that the defendant made a certam false pretence, and 


30 , It v Couhon (1850), 1 Don 592), that a worthless cheque or note was a 
\ tillable security (A v Down/ (1808), 37 L J (M 0 ) 62, 0 0 E , It v Hazel ton 
(1874), 1 B 2 0 0 B 1 34 , 12 v Jarman (1878), 14 Cox, C C 111, COE, 
wo 11 y Smith (1854), 0 Cox, CO 314, and R v Walne (1870), 11 Cox, C C. 
647, C C E ) , that it forgod older foi the payment of mono} was genuine (R v 
lattice (1868), L E 1 0 C E 150), that a person who lived m a laige house 
“ down the stieet,” and who had a daughter uiarned some tune back, had been 
11 at the defendant about some caipot,’ 1 and had asked him to procure a piece of 
carpet (12 v Bn? mules (I860), Boll, C C 282) , that the defendant wan authorised 
to older linen on behalf of a hospital {H v Fitinkhn (1864), 4 b 1 & E 94}, that 
the defondant had power to bung bark the pzosocutux's husband, wno had 
doserted her (11 v Giles (1865), Lo A Ca 602) , that the defendant <o r uld com- 
xnunicato with tho spirits ot tho dead (It v Lawrence (1877), 16 L T 404), that 
the defend mt was tanking on a hond fide business, or a bond fide extensive 
business (It v Club (1868), 11 Cox, C C 85, C C E , R v Cooper (1877), 2 
ti B 1) olO, OCR,/? v King, [1897] 1 Q B 214, C C E , R v Rhodes, 
[1809] 1 Q B 77, C OR, and see R v liandell (1867), 16 Cox, C 0 335, 
0 C E ) , that a pai titular amount of monoy was owing from thepio«*ocutor(or 
someone else) to the defendant (or someono else) (R v Woolleij (1850), 1 Den 
o59 , It y Lionaid (1818), 1 Den 304 , R v llarnes (1850), 2 Den j 9 , 72 v 
Wit'lutl (1798), 2 Last, P 0 810 , li v Taylor (1683), U> Cox C C 265 , but 
boo li v (Me i (18o5), Denis 0 C 459) , that tho defendant had done work 
whuh ho hid not dono (U v Rigby (1858), 7 Cox, 0 C 507, 11 v Huntei 
(1867), 10 Cox, 0 0 642, C OR), that a greater weight of goods had been 
deliveiod than was in tually tho case (R v Lagleton (1855), Doirs 0 C 376, 515) , 
that dolondant was collecting information for a new iliiectorv which W A Co 
woro getting up (li v Spetd (1881), 15 Oox, C 0 24,0 C R) that defendant 
had got u cairmgo and pm and expected it down “that day or tho next ” and 
th it lie had a largo piopoitj abioad (/? v Ilowarth (1870), 11 Cox, 0 0 588, 

0 OR) Seo also li v Paynter (1908), 25 T L R 191, C 0 A , where the 
ialso piotonce wus that poisons could earn monoy b\ writing Main cases of false 
putt in os arise whon a contiactis enteicd into in consequence of the false 
pi et elite (II v hem tek 0843), 5 Q B 49 R v Asterley (183.)), 7 0 A P 191, 
li v Abbott (1617), 1 Den 273 H v Carle (1847), 1 Den 276, It v GaihcL 
( IS47) 1 Deu 276 R v Goss (1660) Boll, 0 C 206 , R v Martin (1867), L R 

1 C V R j 6) Mere commendation, however extiavagant, of an article oi of a 

business ufleiod ior sale is not a false pretence (see R v Bnjan (1657), Dears & B 
260 , U \ Williamson (1869), 11 Cox 0 0 328, R \ Levine (1667), 10 Cox, 
< 1 V 374) It is doubtful, however, whother these cases arc now of any authority , 
see 2 Russell on Ci lines, 6th oil , 496, and R v Lewis (1K69), 11 Cox, C C 
401 A misstatement of fact as to tho quality or weight of goodB may 
amount to a false pretence (li v Ardley (1671), 40 L J (m c ) 65, C C E , It v 
Fitstci (1877), 2 Q B D 301, OCR, R > Kenrith supra, R v Sherwood 
(1857), Deals All 251, R v Lee (1864), I o A Ca 416, li v Dundas (1853), 

6 Cox, C 0 480 , 1L v Suter (1667), 10 t\ix, C, C 577, C C R , li v Ball 

(1842), Cm A M 249 , R v Stevens (1844), 1 Cox, C C 83 , II v Iioebud* 
(1856), Deara A B 24) The decisions to the conti aij effect of Lord Ellek- 
BOKOUGK CJ, m R \ Py well 1816), 1 Staik 402 lf and of Litilldale, J , m 
R y Codr i nylon (1825), 1 C A P 661, are not now authontns (see R y 

Kennck (1813), 5 Q B 49, at p 61 , li v 11 aid (1841), 1 Cox, 0 C 101, at 

p 102, R \ Bates (1848) 3 Cox, C C 201) The false pretence may be by 
conduct with or without tho use of any spoken or written words (II v Barnard 
(xS37), 7 0 A P 781 , 11 y Story (1805), Russ A Ry 81 , R v Jackson (1813), 

3 Camp. 370, R v 1 rcef/i(1807), Russ A Ry 127, R > Goss (I860), Bell, C C 

208 , 22 v IftizMvn (1874), LR.2COR134.22v Murphy (1876), 13 Cox, 
0 0 298, C C E (Ir M It v Bull (1877), 13 Cox, C C 608, OCR J v 

Jarman (1878), 14 Oox, 0 C 111, C Qa E , R v Hunter (1867), 10 Cox, 0 C 

642, C C E. , R v PoutU >1884), 15 Cox, C 0 568, 0 0 E. , R v Sampson 
(1865), 49 J P» 607, 0 C. 11 ) But there must be some deceit spoken, written 
or acted, to constitute a false pretence (see R v Jones, [1898] 1 Q B 119, 
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must expressly allege that the pietence was false (d); it must set 
out the false pretence sufficiently («) It is sufficient, if the effect Obtatahut 
of the pretence is set out , it is not necessaiy to state the words PropertF 
actually used (/) 


C. C B ) A promise to do something in the futuie (r y a promise to pay 
for goods on delivery) is not a false pretenoe (if v Hull (1821), Hubs A K\. 463 , 
R v Burrows (1869), 11 Cox , 0 0 258, 0 0 B , R v 1 Vwlman (1879), 
14 Cox, C 0 179, R v Johnston (1842), 2 Mood 0 0 254) In JR v. 
Douglas (1856), 1 Mood C 0 462, an indictment alleging as a false pretenoe 
that the defendant would tell the proseoutor where ceitain horses that had 
stiayed were, if the prosecutor would give defendant a sovereign, was held 
to be bad , the indictment ought to have alleged os the false pretenoe that 
the defendant knew wheie the horses were, see R v let (1861), Le & Ca 309 
(where if was held that a statement that tho defendant “was going to pay ” or 
“had got to pay his rent” was not a false pietence of an existing fact), 
compare R v Ilenshaw (1861), Le A Ca 4-14, R v Johnston , supra) 
But if a misrepi esentation of an existing or past fact is accompanied by a 
promise, the promise does not prevent the nnsiepieseutntion from being a false 
piotence (R v Fry (1858), Deais &B 449 , R v 11 eat (1858), Deuis &B 575, 
R v Rates (1848), 3 Cox, 0 C 201, R v Jennison (1862), Lo & CJa 157) A 
repiesentation may be future m form, but may none tho less be a representation 
os to an existing fact, ry, a statement that a cheque would be paid on presenta- 
tion is a statement as to an existing fact and amounts to a lopiesentation that 
the cheque is a good one (if v Ji tight n (18 >8), 1 F &. F 5o5 , and see if v. 
Haztllon (1874), L B 2 0 C ll 151 if v Qilts (186.)), Le & Ca 502) In 
if v Gordon (1889), 25 Q B 1J 5"j4, C C It , it was held that a representation 
that “the defendant w is pi epared to pu\ to the prosecute! £100" was a tains 
pietence of an existing fact, si d queen , see if v Johnston (18 12), 2 Mood O O 
251 

{ d ) The following is the form of au mdictciout for false pi eteuces “Tho 

Juroirt for our lord the King upon their oath pioaeut that A B [on the 

day of in the joir of Our LoidJ unlawfully [knowingly and designedly] 

did falsely pretend to C D that ho the said A if was then m the employ of 
E F by me ms of which said false pietences tho said A B did then unlawfully 
obtain from the said C D mono) to the amount ot £1 with mtont to defraud 
whereas m tiuth and in fact the said A B was not then in the employ of the 
said E F as ho the said A B at tho time when he did so Osely protend as 
aforesaid well knew ” Tho wolds “knowingly and designedly ” me not essential , 
an indictment without an allegation of knowledge that tho pietonces are false is 
cured bj verdict (/f v Bowen (1S19), 13 Q. B 790 Quaere whether to allege 
that the defendant did fiionwvsh j pretend makes the indictment bad (/f v. 
Walker (1854\ COAT Iw7) 

(e) R v Muscm (1788) 2 Term Hep 581 , if v Oaf w(185o), Deals C 0 459, 
R y Henshnw (1861), Le & Ca 444, sc eR v A ire// (1801), 2 East, 30 An 
indictment which omits to set out tho paiticular false pietence alleged is bad, 
if the obioction is taken before \eidict, but if no such objection is taken 
and there is a verdict of guilty on such an indictment, the detect is cun d by 
verdict (if v Goldsmith (1873), L S 2 C 0 B 74 , see Ileymann v if (1875), 
L B. 8 Q. B 102) It is not necessary to set out the false pretences m an 
indictment for a conspiracy to obtain by false pretenoes (if v Gill (1818), 
2 B & Aid 204) or for receiving goods obtained by false jiretvnooB (Tatjlnr 
v R , [1895] 1 Q. B 25 An allegation that A and B made a certain false 
pretence is satisfactorily proved if it is shown that A and B wore acting 
together in a fraudulent design, and that A , in tho absence of B , mad* the 
alleged pretences (R t Keiitgan (1861), 9 Cox, 0 C 441, C C K , if. W. 
Vo/and ( 1843), 2 Mood C C 276) As to false pretences by au agent, see if v. 
Boyd (1851), 5 Cox, C U 502, R v Butcher (1858), Bell, 0 0,6 

(/) R v Scott (1832), 2 Bussell on Crimes, 6th ea , 632 If tho false pretence 
relates to a written instrument, the instrument must be sufficiently described, 
but it is not necessary to set out the instrument (if v Coulson (I3.?0), 1 Den 
592, if y Brown (1817), 2 Cox, C C 348, but see if v Wickham (1839), 
10 Ad A El. 34) 
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shot. 9 The false pretence mast be proved as it is laid m the 
Obtaining indictment, and if there is a substantial variance between the 
Property pretence laid and that proved, there can be no conviction (<;). 

by Fraud. The indictment must mention or describe the person to whom 
it is alleged that the defendant made a false pretence, and must 
name the person from whom the property was obtained by means 
of such false pretence (h) It must allege, and the evidence must 

(a) R v Pleatow (1806), 1 Camp 494 (where the pretence laid was that the 
“ defendant had paid ” a sum of money into the hank of England and the 
statement proved was that “ the money had been paid at the bank*’ , and the 
variance was hold to be fatal) f R v Butcher (1838), Bell, 0 C 6 (where the 
pretence alleged w as that the defendant was sent by A B and 0 D to recoive 
moneys payable to thorn and the pretence proved was a representation by a boy, 
an mnoiont ugont of the defendant, that he (the boy) had authority to receive 
the moneys, and the conviction was quashed), It v Bailey (1852), 6 Cox, 0 C 
29 (w }h io the plot* nee laid was that the defendant had been to 11 on behalf ol 
X Y , and had solved a coitam order of affiliation on 8 T , and the pretence 

E ioved was that the defendant had been with the oidei to II to serve h T , and 
ad left it with S T *s lundloid, ns S T was out, and it was held that the 
\ an an co was f itsl and that thoie was no power to amend the indictment under 
tho Oinnmal Piocodure Act, 18 )1 (1 4 A 15 Viet ( 100), s 1 , R v Hari(184i), 
1 Oot, C U 101 (whoiothe piotcnco laid wis that certain hoises belonged to 
a family n&jmd Ij that lived at 8 , and tint All L was dead, and the piotence 
pioved was tint tho family lived two miles tiom S , and that the elder member 
of tho family w is dead, and it w as held that tho vuiiain e w as t ital ) A \ Buhner 
(180*1), IjQ A Ca 470 (whore tho pretence laul was that tho dolt ndant w is the 
soivant of a poison named Hardman, and the protout o proved was that the defen- 
dant was the si rvant of a person named Harding, and the conviction wa* 
quashed , it steins that this was a tase which could have been cured b> amend 
ment, but no application to amend appears to huve boon made (see 2 Bussell on 
Crimes, Oth od , 042) In It v Colmct (ISbl), .3 F A F 101, tho defendant wus 
alleged to huve piotonded that a certain pari el contained all tho lettcis wutten 
from tho piosetutux to the defendant, and it was held that this allegation was 
sufficiently pioud, although it was sliow r n that some of the lotteia had been 
destroyed by the ]>iosecutn\ In It v Ktaltif (1851), 2 Don OS, the indictment 
allogtd that uiliin falso pieLunces were lmiae to B and others, and it was 
shown that the pi ot cures wtre made tu B alone, ami it w is hold tli it theie was 
no variance It the falso piotence is con lamed in a written document, the 
document must he pioduiod ox its non -prod notion aciounttd foi , if it is proved 
to be lost, sc eoiid uy evidence of its conlontsc in be given {It v t f /w(ia;i<A(I6d3), 
0 0 & P 161) It a defendant oi all) mado the pretences alleged in the indut 
ment, evidence of such oral pietences can be given, although for tho purpose of 
earning out the fnuid a deed was aftuwaids entoicd into and the deed alleged 
a considoiatiou toi puitmg with tho money difloient fiom that contained in the 
oral pietoiues (A* \ Adamson (1843), 2 Mood O C 266) 

( h ) It there is no avoiment of any person to whom the falso pretence was 
made and fiom whom the piopoity was obtained, the indictment is bad (R v 
Sonw by, I^ispjl 2 B 173, V C K ) But it is sulhuout toavei that the protence 
was made to 1 tliosubjicts of Ills Majesty tho King” (ff v bit unlock, [1891] 
2Q B 760, CO 11 } It is not nee< ssuiy to allege or to prove that the pieteiu e 
was made to the person from whom tho propel tv was obtained (ii v Brown (1647), 
2 Cox, 0* C 1148, wheie It v Tully (1640), 9 0 & P 227, was doubted, see 
also & V. DuU (1813), 1 Car A Kir 2491 If the pretence is made to some 
a 4 her person than tho one from whom tno propel ty is obtained, it must be 
pioved that the pietenco opei^ted upon the mind of the person from whom the 
property was obtained (It v But* her, supra, Williams, J , at p 19) As to a 
pretence made to a servant or agent, see R v* Douglass (1808), 1 Camp 212, 
An dlegation ^fchat piopeity was obtained from the prosecutor is pro\ed by 
evidenoe showing that it w is obtained from his agent (R. ▼ Moseley (1861), 
Ii® .A Ca 92) An allegation that a false pretence was mado to A B (the 
secretary of a fhondh society), and that by means of this false pretence mosey 
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establish, that the defendant by means of the alleged false pre- 
tences, unlawfully obtained either a chattel, money, or valuablo 
security, as the case may be (0, which must be sufficiently 
described (A), but it is not necessary to allege any ownership 
thereof (fl- 
it is not necessary to allege that the alleged false pretence was 
made with the intention oi obtaining the property which was 
obtained, or to show how the false pretence was calculated to effeot 
or had effected the obtaining of the property, or to state that there 
was no pretence besides the one or moie charged , but the evidence 
must show that the false pretence was made foi the purpose of 
obtaining the property etc. (m). 


was obtained from A B , was held to be established by evidence that A B 
accompanied the defendant to C D (the treasurer of the souoty), who paid tho 
money to the defendant (U v Rouse (1849), 4 Cox, OCT) 

(t) A chattel, to come within the statute, must be something which is the 
subject of larceny (larceny Act, 1881 (24 & 2 5 Vufc c 98), s 88) A dog m 
not a chattel which is the subject of laic«ny, and, it seems, is not ft chattel 
withm tho statute as to false proton cos (R v Rohmson (t8o9), Bell, 0 0 34) 
The half of a bank note or a re-issuable note that has been satisfied may be 
pioperlj described as a chattel (R v Vyse (1829), 1 Mood U C 218, It v 
Meud (1831), 4 0 A P 635 , soo H v Vlurhe (1810), 2 Loucb, 10 H>) A railway 
passengei ticket is a chattel within tho statute, although it has to bn dc liverud 
up at the end of the journey [It v Boulton (IS 1*0 l J >on 508, and soo R v 
Utethum (1851), 5 Cox, C C 181 , but see R v htlhum (1870), L It 1 C O R 
201) It is not necessary that tho chattel should be m existence at the time 
that tho pretenco is made, so long as the subsequent obtaining of the chattel is 
directly connected with the false pretence (It v Marita (1887), L It 1 
C C It (Hi) 

(A) In I\ v Douglass (1808), 1 Camp 212, it was bold that a " baskot of flyh M 
might bo descuhcd m an indictment as a " pan el " As to the description of 
moutn see Criminal Proceduie Act, 18.71 (14 & 15 Viet c l00j, s 18, i> 340, 
ante The expression "valuable security” includes any older, Exclioquor 
acquittanco, or other security whatsoever, out i fling or evidei uug tho title of 
any poison or body corporate to any Bhaio or interest in am public stock or 
fund, whether of tho United Kingdom, or of Groat ill l tain oi of Iieland, or of 
an\ foreign state, or in any funds of any body corporate, company or society, 
whethor withm the United Kingdom or in an\ foreign htato oi country, or to 
any deposit in any bank, and also includes any debenture, deed, bond, bill, 
note, wan ant or order, or other socunty whatsoever, for money or for payment 
of money, whether of the United Kingdom, or of Gieat lintam or of Ireland, 
or of any foreign state, and any document of title to land or goods The 
expiession "document of title to land ” mollifies any deed, map, paper, or 
parchment, written or printed, or partly written and partly printed, being or 
containing evidence of the title or any part of the title to any xeal estate, or to 
any mteiest in or out of any real estate (Larceny Act, 1881 (24 A 2a Vut 
c 96), b 1, flee 12 y. Qreenhalgh (1854), Dears (J 0 267) A post-office 
money order is a valuables security withm tho meaning of the last-mentioned 
section (Post Office Act, 1908 (8 Edw 7, c 48), s 59) 

(f) Larceny Act, 1861 (24 A 2o Viet c 90), s 88 

(m) Hamilton y R (1846), 9 Q B 271, It v Brown (1847), 2 Cox, 0 0 
313 , and see R v WaUhng (1823), Buss &Ry 504, where, on a pauper being 
told to go to work, the pauper falsely said he had no shoes, and thereupon thl 
overseer gave him a pair, and it was held that the false statomont w is rather a 
false excuse for not working than a false pretence to obtain goods, and that the 
pauper could not be convictear of obtaining the shoes by falso piotc ices (see 
also R v Stone (1858), 1 P & F 311) It » immaterial that the false pretence 
was not originally made for the purpose of obtaining the pi operty in question, 
tf the false pretence was persevered m or reiterated with that purpose (/A v. 
Hamilton (1845), 1 Cox, C C 24^ 
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It is not necessary to allege the time when, or the place where, 
the pretence was made, or the chattel etc obtained ( n ) 

1383 The chattel, money, or valuable secuuty muBt be obtained 
by the defendant, and obtained by means of the false pretences 
alleged (o) If the defendant with fraudulent intent causes the 
chattel etc to be delivered to anyone else than the defendant for 
the use or benelit or on account of the defendant or of any other 
person, the defendant is deemed to have “ obtained ” the chattel (p) 
It is essential for the completion of the offence that there should 
have been an intention to deprive the owner wholly of the pi operty in 
the chattel, therefore to obtain by false pretences the u&o of a chattel 
other than money, by way of loan for a limited time, is not an 
offence within the statute ( q ) But to obtain the loan of money 
is, it seems, to obtain money within the statute (0 , and this is the 
cttso also with regaid to the loan of a valuable secuuty, except 
wheie tlieie is an expectation that the identical becunty will be 
1 (‘turned (#) * 

To obtain a gift of money etc by & false pietence (r g , by a false 
tale contained m a begging letter) is within the statute (0 

Although a false pietence may have been made and although 
piopeity may have boon obtained with a fiaudulent intent, yet if 
the propeity was not obtained by moans of the false pietence 
alleged m the indictment thoie can bo no conviction (a) 


(n) Oiimmal Fioceduio Act, 1851 (14 A, 15 Viet o 100), 21, 24 

( o ) If tho chattel etc is not uctu dh obtaiucd, but the defendant attempted 
to obtain it bv iulso pictoncoB, he can bo convicted of tho attempt (see if v 
Hutton, [1900] 2 Q 11 597, OCR) 

(p) Larceny Act, 1801 (24 & 23 Viet c 00), s 89 This section in effect 
supersedes tho nariow interpretation given to the word “obtain” m R v 
Garrett (18o5) Doris C 0 2d 2 (soe 2 Russell on Crimes, 6th ed , 46fc) The 
section also meets such cases ns It v Martin (1 8o9), 1 F & F 501, and R v 
Wavell (1829), 1 Mood C 0 224, wheie tho chaigo was of obtaining credit 
m account bv false pretences for which tlieie wis no provision under the 
earlier Acts, see also as to obtaining endit by fi md, title Bankruptcy and 
lN80LVPNC\, Vol II, p J.)0 

(q\ It v Kilham (1870), L B 1 C C B 2bl 

(r) See II v Bitrgon (1856), Dears &, B 11, per Crompton, J , at p 20 

h) Ibid 

u) ll v Jones (1850) 1 Don 551 

(<i) R v Janet (188 1). 15 Cox, C C 47o C C B 7? v Bulmer (1864), 

9 Oox, C C 492 O C B , It v Dale (1851.), 7 C & F 552 , It v Dent (1845), 

l Cai & Kir 249 It v Butcher (185S) Bell, V C 6, E v Ihmt (1861), 

8 Oux, C O 495, R v Cosnett (1901), 20 Cox, V C 6, 0 0 E 

The pretences alleged and proved must not be too i emote fiom the obtaining 

i ioe It v Gardner (1856), Denis A, B 40 , It v Bnjun (1661), 2 F & F 567, 
mtsoe also as to those tno cases It v Martin (1867), 36 L J (m c) 20, OCR.,* 
atp 28, and/? \ Bin ton (1886), l6Cox, C O 62, C 0 R ), The false pretences 
may be made on several different occasions m different conversations or com- 
munications, if such conversations can be reasonably connected togethor (It v 
'Welimn (1853), Dears C 0 188) - As to a continuing false pretence, see R y 
Grmtheaa( 187S), 14 Cox, 0 0 108, OOli. If a person enters m a race m a 
false name and obtains a long start and wins the race he may be convicted of 
attempting to obtain the pi ize by false pretoncor\i? v Button, [1900] 2Q B 597, 
OCR, following R v Dukenson (1879), Roscoe, Criminal Evidence, 13th ed y 
408, and disapproving of It v Lamer (1880), 14 Cot, O C 497) The false pro- 
teiioe must be made before the property is obtained (ft ▼ Brooks (1859), 1 F & F 
502, and see ft V Steels (1867), 11 Cox, C 0 5, O C R) If a Treasury 
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It is sufficient if part only of the alleged false pietence is proved, 
so long as what is proved operated on the mind of the prosecutor (<>) 
It is raunateml that in paiting with the chattel eto. the 
prosecutor’s mind was influenced by other circumstances as well &r 
by the false pretence (c), or that the prosecutor had the means of 
finding out whether the pietence was true oi not (</) 

The indictment muBt allege, and the evidence must show, that the 
act of making a false pietence and obtaining propctty tlieieby was 
done with intent to defraud (e). 


minute authorising the payment of money is obtained by mourn of a false 
pretence, and the money is paid, the money is obtauied by the false protence 
(if v Cooke <1858), 1 F & F 64) A misrepresentation of the state of accounts 
between a defendant and his partnm in business, followed by the payment of 
money by the partner to the defendant, is not an obtaining of money by 
false pretences, as tho paitiur still his rights ovci the mono> (if v hvana 
(1862), Le & Ca 2*52, and see R \ Cioiby (1MJ), 1 Co\, C 0 10) If a person 
is naducod by false and fraudulent allegations to cuter into a partnership and 
to advance mono^ , an indictment will lie [R v Adam ion (1843), 2 Mood C C 
286) , but if tho contiact is not refunded and mono} is nil\ uiced as pail of the 
capital by the prosecutoi, this is not nn obtaining of money within tho Htatnto 
(if v IF' at*on (16 57), Do us & B 118 atp 362) If at the tuuo when a chattel is 
obtained the prose < utoi know thit the pietuKO was fab>o, the defendant cannot 
be convicted of obtaining the chattel b> false protein oh (if y (1867), 

Dears & II 205, but see R v Adi/ (IS 35), 7 0 \ P 1 10) but iruy bo ton- 
victodof attempting to obtain (R v Rorfnuk (18j 6), I)oais Ac 11 21, R v lit water 
« 1870), 11 Cox, 0 C 570, C f 1 E) The f ict th it the prosecutoi hulioved tho 
false pretence may be pioved by asking bun in tho witness box what opinion 
he formed as to tho defendant’s stoteim nt on its being mado (R v Ktny (1896), 
66 L J (q b ) 87, C O 11 ) As to tho defr ndant obtaining a laigei sum than 
ho auks for, boo R v Smith (18 32) 2 Enroll on Cnmes, 620 

(b) R v Lince ( 1873), 12 Cox, C C 4 >1 0 0 E , ]nr Bovili OJ,ntp 453 
It is not necessaiy that all tho pic tonenr) should bo fuNo , if any one of them is 
false and the mind of the prom nitor is oprinted upon by it, tho oftonce is com- 
mitted (if v Ady (1835) 7 0 & 1’ lit), per Paiti^ON, J it p HI, if y 
Perrott (1814), 2 M A S 379, per T3nm,J, at p 390, h v Hill (1811), 
Iluss & ltv 190) But in R v I l r t r/» ham (1839) 10 Ad & 121 34, it was held 
that two pretences were so connected togethei m tho indie truent that they could 
not be sepanted, and as one fals>o j>roti nee was liisufliuently alleged, the whole 
indictment was quashed, see also if v It aid (1811), 1 Cox, 0 0 101 

(c) if v liner, eujrra , pee if v ffewqdl (1854), Dears C 0 315, at p 322 

(d) See R v Jrssop (1858^ Dears & 13 442 , R v Woolley (1850), 1 Don 
559, at p "»64 , if v II oh ham tn/pia t at p 57 (disappiovmg of R v Jrmre 
(1704), 2 lid Huym 101 3) “Thorc are indeed oasffi whcio the pretence is so 
very foolish that it is dillu ult to say th it an imposition is piactised , but still, 
who is to gne the* measuie ^ ” (if v 11 ukham , supra ) 

(f) The allegation ot tho intont to defraud is essential , tho omission of this 
allegation makes an indictment bid r ven alter verdict, andis not amendable (if 
v James (1871), 12 Cox, O i? 127) It is not noccRstry to alloge or to prove un 
intent to defraud any paiticular person fLuceny Act, 1861 (24 & 25 Viet o 96), 
A 88) Pioof of tho falsitt of the pretence and of tho defendant's knowledge th it 
it was false isprima fat if evidonce of an intent to defraud, but is not sufficient 
if the facts show tliat there was no such intent thus in if v Williams (1636), 
7 C A P 354, the defendant, by a pretence w r h»ch he knew to be false, obtamoa 
cer tain goods fiom a person who owed and would not pay money to the clcb ndant's 
master, and the defendant maite the false pretence m order to sc cure to his 
master the means of enforcing payment of the debt, and Colj hil» 9E, J , 
directed the jury that, if the> were satisfied that the defendant did the act 
only to put it in his maste/s power to compel the prosecutor to pay a just 
debt, they ought to acquit tho defendant, and the d< fondant was accordingly 
acquitted See also if v Stone {1858), IF & F. 311. Unbss the jury ore 
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1384 The indictment must particularly negative the alleged false 
pretence. An mdictmont is insufficient if it merely alleges that 
the defendant falsely pretended that certain facts were true, it must 
go on to allege that the particular statements made were untrue (/) 
The evidence must show that the alleged false pretences or some 
of them were untrue, and that those which were proved to be untrue 
affected the prosecutor’s mind in parting with his property (q) 

After negativing the false pretences the indictment usually avers 
that the defendant at the time of making the false pietences knew 
that the pretences were false (h) It is not clear whether this 
averment is necessary, but it is necessary that the evidence should 
show that the defendant knew that the pretences he made were 
false (0 


satisfied that theie was an intont to defraud on the part of the defendant, the 
cliui go fails (ft v (hai f (1891), 17 Cox, C C 299, C C It) If, however, 
the juiy find that tho defendant made a pietence which was false to his kiyiw- 
hdgo and that he mado it to induce the prosocutor to part with goods and 
that the pjosetutoi was indue od to part with the goods bj the false pretence, 
a finding bj tho juiy that the dofendant at the time he made tho pretence 
anil obtained tho goods intended to pat the piosocutor for the price of them, 
when it should bo in the defendant^ power, does not negative tho intention 
to dofiaud, and on such a finding the defend rat should ho convicted (ft v 
Niiyhn (18<i.i), 10 (ox, C G 119, C C B ) Obtaining pi opoity by false 
protoncts ma> bo a dime, although the defendant does not mtend ultimateh 
to cheat tho pci sou fiom whom tho pioperty was obtained (ft v Hamilton 
(1815), 1 Cox, C C 211, per Poliock, C If , at p 217 , ft v Naylor , supra) 

In oidor to proto an intent to defraud evidence inav be given that the defendant, 
citliti bnfoio oi nffcor tho lets charged against him, obtained or attempted to 
obtain propoit} fiom tho defendant or other persons by moans of similai false 
piotonus (ft v Jiotbiuk (1 Rob), Dears & 11 24, ft v lianas (1874), 43 L J 
(M c ) 97, G 0 K , not following ft v Holt (18b0), Bell, 0 G 280, ft v Cvopir 
(1S7.»), 1 Q 11 D 19, 0 G H , ft v J ik/o, [1S99] 1 Q B 77, 0 G B , ft v 
OUu, [1900] 2 U B 758, 0 0 B , ft v Wyatt, [1904] 1 K B 188, 0 GB) 

[J) ft \ Ftrrott (18in, 2M & S 379, ft v KiUehtr (ls77), 14 Cox, C C 
48, C 0 B (Ir) The nisei tion of the word 11 falsely ” (“ falsely pretended”) 
is not essential it the falso piotonces are expressly negatived (ft v Airey (1801), 

2 East, 30) The usual fo m foi the negativing of the false pretonces com- 
monces with the words “ whoieas in tiuth and in fact” and goes on to state 
with puticularity that each of the alleged pioteuccs is not true (see Saunders, 
Precedents of Indictments, 3rd ed , 112) As to whut is sufhuent evidence to 
negative false pietences, soe ft v Uaroust (1852), 5 Cox, C C 559, ft v Walker 
(1MI), 1 Cox, V (' 99 , ft v Wtnham (ISb b), 10 Cox, C C 222, ft v Finch 
(1908), 72 J P 102, C C B 
(y) Soe p 698 ante 

(/n boo Saunders, Piecodonts of Indictments, 3id ed , 110, 112 — 137 The 
usual foim cf tho averment is “as he the said A B well knew at the time 
when he did so fulsol> pietend as aforesaid ” - 

ft) In cases uiuior etat (1757) 30 Geo 2, c 24, s 1 , it was usual to aver that the • 
defendant did “ kuowmgly and designedly” falsely pretend, as those words were 
in the statute, see the founs of indictments, 2 Staikio, Criminal Pleading, 2nd ed , 
496, 3 Chatty, Crimnal Law, 1007 Those forms do not contain toe woids 
w 4 ‘ as he tho said A B well knew.etc for the ecienter hod been already laid 
by the ueo of the words * * knowingly and designedly” m the earlier part of 
the indictment The stut (1826) 7 & 8 Geo 4, c 29, a 53, omitted the words 
14 knowingly and designedly ” from the description of the offence. The forms of 
indictment under that statute do not contain the words “ knowingly and 
designedly,” and do not allege that The defendant know that the pretences were 
false (Matthews, Digest of the Criminal Law, 1833 ed,, p. 471) In ft y Render- 
so# (1841), 2 Hood C C, 192 an indictment under the stat 7 Geo 4, c 29, s. 53, 
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1385 In an indictment for false pretences several separate Biot.s. 
offences may be charged m separate counts (I). liut if the defen- Obtaining 
dant is embarrassed by the joinder of different counts, the prosecutor Property 
may be put to his election and compelled to proceed on one count 

alone (I). Joining 

several 

1386 If the crime of obtaining by false pretences is begun in one 
county and completed m another, e g, if the false pretence is made jjauit? 
in one county and the chattel eto is obtainod in another county, y, nue< 
the offence may be tried in either county (m) 

If the offence is begun in one country and complotod in another, 
it seems that the offence of obtaining can be tried in England only, 

-- -* - - -- - 

was held bad on demurrer, because it omitted to state that tl o dofendant knew 
that the pretences were false , see also R v Wickham (1839), 8 L J (m c ) 87, per 
Lord Denman, C J ,atp 89, Hamilton v R (1846), 9 Q B 271,/>rrPAlTE80N, J , 
at p 278 The decision in R v Henderson, s upa, was followed in R v Rhibotts 
(1843), t Car & Kir 112, but wns adversely cuticisod m jR v Rvwtn (1849), 13 
Q. B 790, whore an indictment which contained no express averment of the 
defendant’s knowledge of the falsity of tho pretences was held good after vordiot 
bv viituo of tho Ouniinal Law Act," 182G (7 Geo 4, c 04), s 21, m R v Grubtj 
( 1 84 r j), 1 Cox, C 0 2 19, it w as hold that un indictment w ltbout such an averment 
was good, although the objection was taken before verdict It is submitted 
that a specific allegation of tne defendant s knowh dgo of the falsity of the pio 
tences n not essential (hoo R v Maikaity (1703), 2 Ld Raym 1179), that such 
knowledge is alleged bv implication m the allegation of the intent to defraud 
It seems do ir that, even if tho allogation is necossary, the omission of such an 
allegation is cured bv voidict ( R v Bowtn , sup a) Tho knowlodge of tho 
defendant that the alleged pietenoe is false must be establishod by evidence (/i 
v Rouen, supra, at p 79)) 

(h) R v Young (1789), 3 Term llep 98 

(/) R v Rassitl (lb 13) 1 Cox, 0 C 51 Ab to joining a numbor of counts 
foi false pretences in one indictment, see R v King, [1897] 1 Q B 214, 0 C 11, 
per Hawkins, J , at p 21b , and as to joining counts for false pretences in the 
counts foi conspnacy, see U v hlodrtaid (1909), 26 T L It 61 / (J (J A 
(m) Criminal Law Act, 1826 (7 Geo 4, a 64), b 12 , R v -4i ngton (1S03), 9 
T L K 199, C C R But the offence cannot be tried in a county into 
which the defendant takes the property which he has obtainod m another 
count} (A’ v hlanhmy (1862), L© Ca 128) Before tho Criminal Law 
Act, 1826 (7 Geo 4, c 64), the offenco (under the stat 30 Goo 2, c 24, s 1) 
was only triable in the rountv wheie the chattel etc was obtained (U 

v Butttiy , cited R v Burdett (1820) 4 B & Aid 95, at p 179) 

If money is obtained b> falso pretences, and is in oom><y|uence of the 
defendant's request put m a letter and posted m tho county of A and 
received bv tho defendant in the county of B , tho defendant may, apart from 
the provisions of the Criminal Law Act, 1826 (7 Geo 4, c 64), s 12, bo tried 
either in the county of A or in the county of B [R v Tones (1850), 1 I)en 651 , 
and see R v Leech (18o6), Dears C C 642) In R v Cooke (1858), 1 F & -T 64, 
where the defendant posted a letter containing a false pretence m Northampton 
•and then obtainod a Treasury minute, in consequence of which he obtained 
payment of monev in Westminster, it was held that the defendant ought be tried 
m Northamptonshire The Criminal Law Act, 1826 (7 Geo 4, c 64), was not 

referred to in that case, but it seems that only by virtue of that Act can tho 

decision be suppoitod, unless the fact was, as it may very well have been, that the* 

Treasury minute was obtained in Northampton, and therefore the money was 
obtained there, although it was paid in Westminster , bat the case does not 
state where the minute was obtained, and the decision proceeds on the ground 
that the letter containing the false pretenoe was posted in Northampton This 
case was referred to by Deyvak, J ,m R w Holmes (1883), 12 Q B P 23,0 0 R, 
but Lord QoXjEBIDGE, C J , there said that, although he did not intend to cast 
any doubt upon R v Cooke , his judgment was independent of it 
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obtained by 
false 

pretences 


Not against 
frond Julfl 
purchaser 


if the properly is obtained in England (n) If the false pretence is 
made in England and the propeity is obtained in another country 
and no part is obtained here, the offence is apparently not triable in 
England (o). 

Sub Sect 3 — Restitution 

1387 If a person is indicted for obtaining property by false pre- 
tences by or on behalf of the owner of the piopeity or his executor 
or administi ator and is convicted of the offence, the couit before 
whom such peibon is tried for the offence may Older restitution 
of the propoity mentioned in the indictment and produced and 
identified in court, or of the procoods of such piopeity (p) 

A poison who 1ms obtained the pruperty of another by false 
preteiuoH atquucs a voidable title to the propeity, the original 
ownm fioin whom the propeity was so obtained on becoming awaie 
of the liaud can lepudiate tho tians.iction by means of which the 
piopeity w r as obtained, and if the pioperty or its pioceeds aie still 
in the possession of the offender or bis agent, or aie m the hands of 
a doneofiomthe offendei, or of a pm chaser for value who has notice 
of the fraud, the ownoi ship levests by vntue of such lepudiation m 
the onginal owner 

Such owner may sue for the lecoveij of the pioperty or its proceeds, 
oi, on the conviction of the offendei foi obtaining the property by 
false pietences, he may obtain iiom the corn t winch lues the offence 
asummaiy oidei foi the lestitution of the piopeity oi lt^ pioceeds (a) 
If befoiothe lepudiation the defiaudei tiausfcis the propeity foi 
value to an innocent pui chasm, such puichaser acquires a good 
title to tho piopeity A subsequent lepudiation by the onginal 

(/,) tfeo It v Hvhrns (lb83), 12 U B I> ‘2, C C R H v tAlu, [1899] 1 
U 15 ‘2.50, 1 0 0 It , compute It v 7Vti« (18bb), lb (1 B D 636, (J C 1\ , 
11 V StwUait (1909), ‘2.) T L K hi 2 0 V A 
(n) Such case would be governed b\ the (ounnon law lule as to venue (see 
p *261, at i tt, Ii v Ruttm/ tiled A* ^ llunhtt (182(0 1 JJ A Alii 45, at p 179, 
compile 11 v Dawson (188S\ lb Tux, 0 0 5.ib, C 0 R) Thoonlv cases dealing 
with tho point {It v Hot hub. It v / It v 1'etn s, sujj/a) me all cases where 
tbe obtaining w is in En^lind In It v 6 airett (18j 3), Douis C 0 252, a 
false pi ot on to was made in ltuhhin, and mouo\ was m conaequcnto obtained m 
Russia, and a worthless becuntv which affected to bo pa} able m England was 
given b> the detendant in Russia, and tbe poison who received tbe security 

F ronontod it m England, wheie it was dishonouied It was hold (before tho 
iurcen\ Act, lbbl (21 A 25 Viet, c 9b) ) that the defendant could not be con 
Titled ot attempting to obtain money m England It scorns that now, by virtue 
of the Lan ouy Act, lbbl (‘24 A '25 \ ut c %), s b ( ) (see p 69b, ante), it would be 
bold that . i such i ca-e there was an attempt to obtain in Englaud 

(p) Larccu} Ait, lbbl ^24 A 25 *\ ict c 96), a 100, seep bS4, ante, R ▼ 
Juhtuesoj Lenttal ( umtnul ( outt (ISSb), 18 Q 15 I) 314 0 A « 

(«) It V Gtvrqe (1901), 05 J P 720, fc.ee lie Vautni Export? Soffit v (1899), 

2 U. B» 549, and Laiceny Act, lbbl (24 A ‘25 Viet c 9b), s. 1 , R \ Justices of 
Central Criminal Court , supia Tbeie is a diffeience between Btolen property 
and propeity obtained by false protonces Stolen propeit>, if in tbe bunds of 
tbe ttuef oi bis agent, oi of a douee from bun, or of a pui chaser even for value, 
if tbe sale is not in innket overt, and does not come within the Factors Act, 
1689 (52 A 53 \ict r 4o) } s 9 (see p 686, ante), remains the property of tbe 
owner, no repudiation or re\esung is necessary Property obtained by 
fraud passes to the defrauder, who acquires a voidable title to it, and does not 
paBs back to the original <>wnoi t until it is re\ested m him by lepudiation of the 
transaction by which tbe property was obtained (see R r George , supra). 
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owner will not operate to revest the title m the onginai owner, Sect s. 
even though the defrauder is convicted of obtaining the property by Ob taining 
false pretences, and no older for the restitution of the pioperty can Property 
m such a case be made (&) • by Fraud. 

Sub-Sect 4 — Attempt » to obtain by Fahe JVrf«i<e» 

1388 An attempt to obtain property by false pretences is a Attempt to 

common law misdemeanour obtam 

The punishment is a fine oi imprisonment without lnud labour, C5E ” ty 
with or without a fine (c) pretence* 

1389 If a defendant is indicted foi obtaining piopeity In falso 
ptelences and the evidence piovos that the defendant made the 
ulleged false pi ctences, that they were false, and that the defendant 


had an intent to dtfiuud, but the evidence fails to prove that tlio 
defendant obtained the piopeity or that the alleged false protences 
led to the obtaining, the defendant may be convicted of the mis- 
demeanour of the attempt to obtam by false pietoncos(rf) Oi a 
defendant may in the first instance be tiled on an mdietinont which 
charges him with attempting to obtain money etc by fulse 
pietcnces with intent to defraud (r) 


(b) FI v Will a (1901), Oo J P 729, Sale of Goods Act, 1893 (o6 & o7 Vnfc 
c 71), S' 23, 2 1 (2^ S 24 (2)of thib Act hub altoiod the law laid down in Rentley v 

I thnout (1667), (12 App Cns 471, which dcudid thit, when goods had boon 
obtuuicd b> ialso piotoucos, and the propeity m thorn passed to an innocent 
purchases iiom the dcliuudcr, the title, by virtue of the Larcenv Act, 1801 
(24 A. 2 j Viet c %), s 100, rovostod in the original owner on the conviolion of 
the dofi mdei m the same way as stolen property to which a title had been 
acqunod bv a purchaser in markot overt or othoiwiso revested m the original 
owner on the conviction of tho thief Tho Sale of Goods Act, 18*13(56 «Sc 67 
Yict c 71), onlv applies to personal chathls other than monov, and does not 
apply to cliosets m action, wbilo the Lai cony Act, 1801 (24 A. 23 Yict c. 96), 
e 100, applies not only to money but also to valuable securities As regards 
money theie can bo ng revestaig, if it has pitted m currency f o a person who 
receives rt in good f nth and Jor value, and if money has so pas d in currency, 
no ordoi for its u«(itution can bo m ulo under « 100 of tho Lnneny Act, I8(>1 
(24 A, 23 Yict c %) (seoJI/cM* v llaiuoU 11899], 2 (2 B 111), nor can any 
order under that section be made as regards a v iluablo security which has lieon 
b<md fide paid or discharged bv tho poison or body corporate liable to pay it, or 
which, being a negotiable instrument, has lx on bona fide taken or received by 
transfer or delivery by some person or body corporate for a just and valuable 
consideration without any notice or reisonable causo to suspci t that it had been 
stolen (Larceny Act, 1861 (24 A. 23 Viet c 96) p 100) Qutzre whether, if a 
valuablo security which is not a negotiable instrument has been obtained by fulse 
pretences and has pissed to an innocent purchasei for value without notice, and 
has not been paid or discharged os above, the piopertv in such a security docs 
not revest m the original owner on the conviction of the offender As the feuJe 
of Goods Act, 1693 (36 & o^Vict c 71), docs not apply to choscs m action, it 
■might be contended that to such a case lientley v Vi Irnont, svp?a, still applies, 
but see Utenborough, The lie con cry of Stolen Goods etc , 64 

(c) There is no limit at common law to the term of the imprisonment , see 
p 410, ante Tho offcuce is tnable at quarter sessions 

(d) Criminal Procedure Act, 1831 (14 A 15 Yict c 100), s 9 ir><cli 
Rotbuck (1836), Dears & B 24 , R r Hensltr (1870), 11 Cox, O C 670 

(c) bee j ft v Rigby (18«>8), 7 Cox, C C 507 , R v Eugleton (lS3o ;f Dears, 
C C 515 The indictment should set out the false pretences and negative 
them, and should be m tlie same form as an indictment for the oomph to offence, 
except that the allocation of * did attempt to obtam ” should be substituted for 
** did obtam” [11 v Marsh (1849), 1 Den 505, and R v l SnkUy (1848)t 2 
Cox, C C 464) See also R v Dunleavy (1909), 73 J T 66, C U A. 
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Tho punishment for this offence is the Bame as for obtaining 
money etc by false pretences (/) 

1390 Any money-lender, or any manager, agent, or clerk of a 
money-lender, or a duectoi, manager or officer of a corporation 
carrying on the bu&moss of a money-lender, is guilty of an indict- 
able misdemeanour (g), who by any false, misleading or deceptive 
statement, representation, or piomise, or by any dishonest conceal- 
ment of matoual facts, fraudulently induces or attempts to induce 
any person to boi row money or to agree to the terms on which 
money is borrowed or is to be borrowed 

The punishment is impusonment with or without hard labour 
for a term not exceeding two years, or a fine not exceeding £500, or 
both ( h ) 

Sub-Sect 6 — Fraudulent Conveyance! 

1391 Every feoffmont, gift, grant, alienation, bargain, and 
conveyance of land, tenements, hereditaments, goods, and chattels, 
or any of them, or of any lease, rent, common oi other profit 
or charge out of such lands etc , by writing or otherwise, and 
every bond, suit, judgment, and execution had oi made with the 
uilont to delay, hinder, or defiaud ci editors and others of their just 
debts is void aH against the peisonB intended to be delayed, hindered, 
or defrauded (i) 

All the parties to such a fraudulent conveyance etc who 
wittingly and willingly put in use, avow, maintain, justify, or defend 
the same as true, and had or made bond fide and upon good 


(f) See p (501, ante 

(ff) Money-Iomlois Act, 1900 (63 & 64 Viet c 51), s 4 By monoy-leudor is 
mount a person whoso business is that of monej lending, oi who adveitises or 
announces himself as can > mg on that business , the Ac t does not apply to a 
pawnbroker in rospott of business rained on bv him m accoi dance with the* 
provisions of the Act relating to pawnbrokers, or to a ud fric ndly society 

within the meaning of the Fiionuly Societies Act, 1896 (09 A 60 Viet o 20), oi 
having lilies certihod under ss 2 or 4 of that Act, or uudei the Benefit 
Building Societies Act, 1836 (6 A 7 Will 4, c 32), or tho Loan Societies Act, 
1840 (3 A 4 Yict c 110), or under tho Building Societies Act 1874 to 1894, oi 
to any bcxlj coiponto, lnooipoiated or empowexed by a special Act of Parlia- 
ment to loud inoimv in accord into with such special Act or to any person bond 
fide carr) ing on the business of banking or msuiance, or Ixmd fide canying on any 
business not haung for its pumary object the lending of money, or to any 
body corpoiute foi the time being exempted from legistration under the 
Money-lenders Act, 1900, by order of the Board of Trade made and published 
pursuant to regulations of the Board of Trade As to who is a money lender, 
see Newton v Fyke (1908), 25 T L K 1‘27 Tho Act is wider than the Larceny 
Act, 1861 A *25 Viet c 96\ s 90 (see p 703, a?ite), and includes the case of a 
fata pretence of a fuhue part or a piomise to do something m the future An 
offenoe like that in It v Gordon (1889), 23 Q B D 334, COB, might now be* 
prosecuted under the Monej-londeis Act, 1900 (63 & 64 Yict c 31) 

(A) Money-lenders Aot, 1900 (63 A 64 Viet c 31), s. 4 See, generally, title 
Monet and Mo’sey-leicdino 

S Stat. (1371) 13 Eliz c. 3, aS 1 and 2, Twyne'* Com (1601), 1 Smith, L C 
e(L, 1. For an instance of an indictment under the statute, see R y 
Smith (1832), 6 Cox, C C 31 It is not necessary to set out m the indictment 
the specific tacts constituting the fiaud, if the words of the statute are followed 
(R v Smith t supra) Coinmunicotfous between a client and a solicitor for the 
purpose of committing a fraud under the statute are not privileged from 
disclosure (Jt * Cox (18M^ 15 Cox, C O 611, COB.) 
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consideration, or who alien or assign any such lands etc. conveyed 
to them by such fraudulent conveyance etc , are by statute guilty 
of a misdemeanour (j) 

The punishment for this offence is the foifeiture of one year's 
value of the lands conveyed, and the whole value of the goods and 
chattels, and the money to which any such fraudulent bond may 
relate, and imprisonment for half a year (j) 

There ate corresponding provisions as to conveyancos etc. of 
lands, tenements, or other hereditaments with intent to defraud and 
deceive subsequent purchasers of such lands etc (A) 

1392 Any seller or moitgagor of land, or of any chattels real or 
peisonal, ojt choses in action, conveyed or assigned to a put chaser 
or mortgagee, or the solicitor or agent of any such seller or mort- 
gagee, is by statute guilty of an indictable misdemeanour (<) who, 
with intent to defraud, conceals any settlement, deed, will, or othei 
mstiument material to the title, or any mcumbiance, from the 
purchasei or mortgagee, or falsifies any pedigree upon which the 
title does or may depend, in order to induce such purchaser or 
uioitgngeo to accept the title offeied or piodueed to him 

The punishment for this offence is a fine or imprisonment with or 
without luu d labour foi any teirn not exceeding two years, or both (in). 

1393 Any person con coined as principal or agent in proceedings 
before the regist tar oi the court under the Land Transfer Act, 1875 (n), 
is by Btalute guilty of an indictable misdemeanour (o) who, with 
intent to conceal the title or claim of anv peison, or to substantiate 
a false claim, suppresses, attempts to suppicss, or is privy to the 
suppression of any document or fact 

Eveiyone is by statute guilty of an indictable misdemoanour (p) 
who fraudulently proem es, fiaudulently attempts to piocure, or is 
puvy to the fraudulent procurement of any enlry on the register 
under the Land Transfer Act, 1875 ( q ), or any erasi »-e from or 
alteration of such register 

The pumshmt nt for each of tho two last-named misdemeanours 
is imprisonment for a term not exceeding two years with or without 
haid labour, or a fine not exceeding £500 (r) 


Saor.t. 
Obtaining 
Property 
by fraud. 


To defraud 
purchasers. 


Fraudulent 
concealment 
by seller or 
mortgagor. 


Frandolent 
suppression 
of documents 
etc in 
proceeding 
under Land 
Transfer Act, 
1876 

Fraudulent 
entry on 
register 
under Land 
Transfer Act, 
1876 


(j) See note (0, p 704, ante 

(k) Bint (lti84) 27 Ehz a 4, ss 1, 2, Twyne'* Case (1601), 1 Smith, L 0, 
11th ed , 1 Seo \oluntary Com ey uncos Act, 1893 (56 & 67 Viet c 21) These 
offences are, it seems, triable at quarter sessions 

(/) Law of Property Amendment Act, 1859 ^22 & 23 Yiot c 35), 8 24 , Law 
of Property Amendment Act, I860 (23 6c 24 Viot c. 38), s. 8 
• (m) Law of Property Amonoment Act, 1859 (22 & 23 Viet c 35), s 24 No 
prosecution for any offence in this section is to be commenced without the 
sanction of the Attorney- General or of the Solicitor- General, if the office of 
Attorney General is vacant , such sanction is not to be given without such 
previous notice of the application for leave to prosecute to the person intended 
to bo prosecuted as the Attorney General or Solicitor- General may direct 
(t but ) The offence is, it seems, triable at quatter sessions. 

i n) 38 & 39 Viet c 87 
o ) Ibid , s. 98 
p) Ibul, « 100 
q) 38 & 39 Viet C 89 
(r) T ltd , » 99, 100 
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Sub- Sect 6 — Per donation 

1394 To personate another with a fraudulent purpose is an 
indictable misdemeanour at common law, if it amounts to a common 
law cheat (*) 

Many cases of fraudulent peisonation are now statutory 
offences (() 

1395. It is by statute (a) a felony falsely and deceitfully to peisonate 
any owner of any share 01 interest of or m any stock, annuity, 01 
other public fund tiansfeiable at the Bank of England or the Bank 
of Ireland, or any owner of any shaie or mteiest of or in the 
capital stock of any body corporate, company, oi societv established 
by charter or by Act of Parliament, or any ownei of afiy dividend 
or money payable in respect of such slnue or interest, if the 
offindei by such personation transfers oi endea\ouis to tiansfer 
any shaie or intei cst belonging to such owner, or by such 
personation leceives or endeavours to lecoivo any money due to 
any such owner, as if the offender weie tlio tine and lawful ownei 

The punishment is penal servitude foi life or for any tenn not 
not loss than three years, or mipnsonini nt for any teim not exceeding 
two years with oi without liaid l.iboui (h) 

1396 It is by statute (<) a felon> falsely and deceitfully to peisonate 
any ownei of any shat e or intei est of oi in an\ India stock, oi in anv 
stock us defined in tho National Debt Act, 1870 (if), or any stock 
ceitilicate oi coupon issued in pursuance of the India Stock 
Certifii ato Act, 18(58 (c), oi of l’ait V of the National Debt Act, 
1870 (/), and thereby to obtain oi endeavour to obtain any 6uch 
stock ceitificate or coupon, or to receive or endoaiour to receivo 
any money due to any such owner, as if the offendoi were the tiue 
and lawful ownei 

This offence is punishable in tlio same way &•> the last-mentioned 
felony (g) 


(*) 1 1 , it the offence may affoct the public intei est, as by false peisonation 
to defeat thoadmmistiation of justice or if thoieis a conspiracy, and see p 689, 
ante , 2 East, P 0 1010 Miny of the cases of personation in the books are 

c isos of conspiracy to defraud , see R v Jfucy (1782), 2 East, P V 1010 , if \ 

Jwbntson (174b), 1 Leach, 37 , Ji v Ma<harty (l"0o), 2 Ld Pawn 1179, 3 
Ld ltaym 3'2o f see 2 East, P O 8‘24 , 2 Burr 1129 The offence 19 triable at 
quarter sessions 

(t) As to peisonation at elections, see title Ei eciions 

S (rt) Foiuen A<t 1S01 '21 & 25 Viet c 98), s 3 , see Local Loans Act, 1875 
8 A 19 Viet c 6 5), s 32 , Colonial Stock Act, 1877 (40 A 41 Viet c o9\ s 21 , 
etiopohtau Board of Woiks (Loans^ Act, 1869 (52 A 33 Vn t c 102), e 19q 
and soo Local Got eminent Act, 1688 (ol & 52 Yict c 41), s 10 
(b) Ibid , Penal Servitude Act, 1891 (54 & 55 Viet c 69), s 1 The offence 
is not triable at quuiter sessions 

(t) Foi^or Act, 1870 (33 & 34 Yict c 58), g. 4 , India Stock Certificate Act, 
1863 (26 A ‘27 Yict c 73), b 14 

I d) 33 A 51 \ ict c 71 , see s 3, and First Schedule 
c) 26 A 27 Viot C 73 
/)33&3I Yict c 71 

q) Foigeiy 1870 ^33 & 34 Viet c 58), 0 4 , Indu Stock Coj tificate Act, 
1863 (26 A 27 Yict c 7 5) s 14, Penal Servitude Act, 1891 (o4 A 55 Yict 
o. 69), e 1 The off once is not triable at quarter sessions 
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1397 It is by statute ( k ) a felony to personate any owner of any 
share or interest m any company established undei the Companies 
(Consolidation) Act, 1908 (i), or of any share, wan ant, or coupon 
issued under that Act 

This offence is punishable m the 6&me way as the last-mentioned 
felony ( t ) 

1398 It is by statute (V) a felony falsely and deceitfully to per- 
sonate any person, or the heir, executor, or ndmnustiator, wife, 
widow, next of kin, or relation of any person, with intent fi&udu- 
lently to obtain any land, estate, chattel, money, valuable security, 
or propei ty 

This offence is punishable m the same way as the last-mentioned 
felony (?;?)* 

1399 It is by statute (jj) a felony for anyone wittingly and know- 
ingly to peisonate oi falsely assume the name or chaiac ter, or pio- 
cure any other so to peisonate or falsely assume the name oi 
character, of anv ofbcei, non-commissioned officer, soldier, oi othoi 
peison entitled oi supposed to be entitled to any pension, wages, pay, 
grant, or othei allowance of money, prize money oi relief, due or 
supposed to bo due oi payable, foi oi on account of any service done 
oi supposed to be done bv any sm b oflicei , non-connnissionod otficoi, 
Moldior, oi othei poison in tho King a army or other mihtaiy service, 
or to peisonate or falsely assume the namo oi character of the 
exfcutoi or adnunistiatoi, wife, lelation, or creditor of any such 
oflicei etc , in oi dei fraudulently to loccive any such pension etc 


(h) 8 Iklw 7, c 69, s 38 (1) (u ) 
ft) 1 ltd 

(k) Companies (Consolid ition) Act, 1008 (8 Edw 7, c 60), r 38 (n ) , Tonal 
&oi \ itude At t, 1801 (54 & 5a Viet c 69) h 1 
(/) False Peisonation Act, 1874 (37 A 38 Viet c 36), s 1 f a dhmg in tho 
Act is to pi event a poison fiom being proceeded ugamst and punished under 
anv other Act or at common law for an offence punishable as well under the 
Act as under any other Act or at common law As to an offence under this 
Act m relation to an} militaiv pay etc , Beo Army Act, 1881 (44 & 45 Viet 
c oS), s 142 (3) 

(tti) False Person il ion Act, 1874 (37 A 38 Viet c 36), k 1 , Penal Somfudo 
Act, 1 891 (54 A 55 Vic t c 60), s 1 The oih nee is not ti mble at quarter sessions 
(*) ChoKe*. and Kilmamham Hospitals Act, 1826 (7 Uoo 4, c 10), s 38, 
theio are almost identical prov sions in the Auny Pnzo Money Act, 1832 
Pi A 3 AY ill 4, c 53), as to anyone pusonating etc any officer etc entitled etc 
to anv “ pnzo money, grant, bounty mono} , share, or othei allowance of 
money” due etc for or on account of any service performed etc by any officer 
etc “who shall have really b<^i ed or bo supposed to have really sen ed ” in 
ilho Kivut’b army or “in anf^ othei military service, 1 ’ or as to personating oi 
acting, aiding or assisting m personating etc “ the oxecutor, administrate! s 
wife, widow, next of km, relation or creditor” of any such officer etc , m order 
to receive or enable anv other person to receive 14 any such pri7© money etc , 
see also Armv Act, 1881 (44 & 45 Viet c 58), s 142 (2), (3) If A believe If 
to be 0, and at B ’s reque st assumes the character of 0 for the purpose of 
recoiviug a share of pnzo money etc , A commits an offence under the Act 
(R v lake (1869), 11 Cox, C C 333) Tho offence of personating someone 
for the purpose oi obtaining pajment of a part of a pension is committed even 
although the pension is no longer in existence (22 v Prmgh (1849), 9 C & P 
408), but there must be a person who was m the service of the King etc aqd 
whose name and character were assumed, and see p 708, poet 
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Criminal Law and Procedure. 

This offence is panisbable in the same way as the last-mentioned 
felony (o). 

1400 It is an indictable misdemeanour (p) falsely and deceitfully 
to personate any person entitled or supposed to be entitled to 
receive any pay, wages, allotment, prize money, bounty money, 
grant, or other allowance of the same nature, half-pay, pension, or 
allowance from the Compassionate Fund of the navy, payable oi 
supposed to be payable by the Admiralty, or any other money bo 
payable or supposed to be payable, or any effects oi money m charge 
or supposed to be in chaige of the Admiralty, in order to receive 
such pay etc 

The punishment for this offence in the case of conviction on 
indictment is ponal servitude for not mote than five 'or for not 
less than thiee years, or imprisonment for a term not exceeding 
two yeais with or without hard laboui ( q ) 

There me othei cases of personation which are punishable only 
on summaiy conviction (?) 

Sub- Sect 7 — Conspiracy to Defraud 

1401 If two oi moie poi sons conspire together to cheat or defiaud 
anothei or othors, the confedeiates commit an indictable common 
law misdemeanour, whether the act which they agree to do is or is 
not of itself criminal 

The puniBhmont for this offence is fine and imprisonment with 
or without liaid labour («) 

(o) Cholson and Iulm unhum Hospitals Act, 1826 (7 Gto 4, o 16), 8 3S, 
Tonal Seivituile Act, 1857 (20 & 21 Viet c 3), s 2 , Ponal Servitudo Act, 1801 
(5*1 A. 65 Vut c 60), e 1 Tho offence is not luublo at quaitor bo^mous 

(p) Admiralty IVwt is oti Act, I 860 (28 &‘2 c J\ut c 121), 8 8 , see Na\nl 
Pensions Act, 1884 (47 A 48 Viet c 4i\ s 2 Tho offorno is committed even 
though tho person whoso name or chuiaofer is assumed is dead (R y Mat tin 
(1817), Russ & Ry 521, II v (*ramp (1817), Runs A Ry 327) But tho 
offonco is not committul unless the person w hoeo name or rhaiacter is assumed 
was or was supposed fo bo entitled to tho pay etc which it is sought to obtain 
(R v Brown, B v M'Anndhj (1800), 2 East, T C 1009) In 22 y Tannet 
(1818), Russ & Rv 351, a man uas indie tod foi personating one Peter McCann, 
a person on titled to pruso money on boaid of the ship Tremendous, a person 
named Peter McCarn was entitled to pri/o money in xespoct of services on that 
ship, but there was no poison oi tho name of Peter McCann , the jury found 
that the pnaoner meant to poi senate Peter McOam, but the conviction was 
held by all the 3 adgos to bo wiong , they wore of opinion that the “personating” 
must apply to some p« ism who hod bolonged to the ship, and that the indict- 
ment must chat go the porsouatmg of that person Tho pi maple of the 
decision is still, it seems, applicable, although tee particular defect in the case 
ooufci now lie romodied by amouding the lndictmeLt , see p 344, ante A person 
who aids and abets another in personating someone else is guilty of an offence 
under the statute (A v TotU (1618), Russ <fc Ry 353) 

( 0 ) Admiralty Powers etc. Act, 1865 (28 & 29 Viet c. 124), s 8 , Penal Sem- 
turn Aot, 1691 (54 & od Viet c. 69), s 1 The offence is also punishable on 
summvj conviction , see Admiralty Powoiseto Act, 1865 ^28 & 29 Viet c 124) 
The offence is triaolo at quarter sessions 

( r ) The offence is only triable at quaiter sessions if the conspiracy is to 
commit a enme triable &t quarter sessions (Quarter Sessions Act, 1612 (5 A 6 
Viet o 38h b 1) 

. 00 See Inland Revem p Regulation Act, 1890 (53 St 54 Viet c 21 ), a. 12 , 
Amy Act, 1331 (44 A 45 Yict c. 58), s 142 
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An agreement made with a fraudulent mind to do that which, if 
done, would give to the prosecutor a right of action founded on fraud OMatabl 
is a cimunal conspiracy (0 Prwwtf 

As the essence of the ciime of conspiracy to defraud is the agree- by fmid. 
ment of two or more persons to defraud someone else, It is indietiMnt. 
unnecessaiy m an indictment for such a conspiracy to specify the 
particular means and devices by which the defendants conspired 
to defraud, or any overt act committed in justification of the 
agreement (u) 


(t) R v A<rpt7i«//(1876),2Q.B D 48,0 A,/vrBnETT, J A,atp 59, R v //rtw 
(1782), 2 Lust, P 0 836, R v Wurlmrton (1870), L B 10 0 B. 274 Agieo- 
monts to do*the following things ai© instances of conspiracies to dofraud — To 
tame the price of the public funds on a paiticulsr day by false rumours (2? v 
DeBermger (1814), 3 M &S 67) , to procuie b> false statements a quotation of 
the shares of a company on the official list of the Stock Exchange in order to 
give a lictihous value to such shares (It v A/7>i/ta//(187G), 2 Q B Jl 48,0 A), to 
induce a f ilse belief among investors that there is u bona fide market for certain 
shares (bcattv Brown , Dot? mg y Me A ah if Co 2Q B 721,0 A ), to purchase 

shares in acoinpan} m order to induce poisons to take shines in a new company 
winch was to t>iko over the business of an old company which the conspirators 
knew was hopelessly insolv* lit (/i v C/m?wc//( 18G9), 11 Cox,0 0 414), torepresont 
a bank ami its aifuus to bo in a sound and piospeioua condition when it is leally 
insolvent (It v Ksdaih (18 j 8), 1 P A F 211), to make and publish a false balanoo- 
shef t uiisicprcseritmg the financial condition of a coin pan} (It v Burch (18861, 4 
F A F 407) , to iabneato false shares in a company in addition to the number 
piQscnbfd by the rules ami to soil them as good shares (It y Mutt (1827), 2 
0 & P oil), to deprive a partner oi his interest m some of the partnership 

S iopoit} bv ialso ontncrt and false documents ( R v U or burton (1870), L It 1 
0 It 27t ) , to make false representations so as to enforce by moans of legal pro- 
fess the pa\ in nut of sumso* money known not to l»e due (R v 'Bat/tor (1883), 16 
Cox, C C 2 bo, 2»j 8), to dofraud an execution creditor of tlm fiuite or a judg- 
ment bj faLf 1\ auto dating a deed relating to the pi operty of thn judgment debtor 
(Ry Cor (lHVi), HQ B D 153,0 0 ft ), knowingly to make false io prison tut ions 
as to tbe sol \ cucy of a puichasoi of goods on cri dit and thus to enable the purchaser 
to get goods on ci edit when it is known that ho docs not intend to pay for them 
(It v Oi man (1880), 14 Cox, C C 381) , to cause indigont persons to reputed and 

believed to be poisons of consul* ruble credit for the puipose of defiaiidmg trades- 
men (R v lVhitehoiiAe (lSofy, 6 Cox, 0 C 38, R v Roberts { 1808), 1 Cftinp 399), 
to dispose of goods in contemplation of banki uptr y m older to defraud the creditor 
of tho person to whom the goods belong ( I leg matin v R (1873), Ij R 8 Q B 102 , 
R v //d//(!S58), 1 F A F 33) , to cause goods at an auction Jo lie sold at a price far 
b» low their real value with intent to divide between tho conspirators the difference 
botween the t uction pnee and the fair price (Levs v Lev i (1833), 6 0 & P 239), 
to hold a sham auction with sham bidders for the purpose of soiling goods at 
prices grosah ubo\e the real value (f? v Lewis (18G9), 11 Cox, C 0 404, where 
It v Lex me (i8o7) # 10 Cox, O 0 374, war commented upon and distinguished) , 
to defraud a railway company by obtaining excursion tickets which wore not 
transferable and selling them_to other persons to bo used by them {if v Absvlon 
4(18691, IF &F *198), to moke false and fraudulent representations as to the 
soundness of a horse which the ownere had agieed to sell and so to induce him 
to accept a less price than that at whu h he had agreed to sell the horse for (It v 
Carlisle (1851), Dears C C 337), falsely and fraudulently to represent that a 
horse is the property of a private person and not of a horsed ealer and thus to « 
induce a person to buy it (R v Kenrtck 0643), 6 Q. B 49), to obtain money 
from another poison by false pretences with intent to defraud (R v Otll (1818), 

2 B A Aid 291) 

(a) It v Kinnmleu (1719), 1 Stra 193 , R V. Gill (1818), 2 B A Aid. 204 , fi. v 
£>nriefc(1843j l 5 Q. B 49, tyd*er/v R (1847), 11 Q. B 246, Ex Ch Ap indict- 
ment is sufficient which alleges that A. and]* •« unlawfully conspired by false 
pretences uiul subtle means and devices to obtain from 0 divers large sums of 
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In conspiracy the unlawful agreement is of itself a sufficient oreit 
act(/) But in a pioaecution for conspiracy, unless there is direct 
proof of the unlawful agreement, the evidence must, m order to 
< slnbhsh the agreement, show an overt act done in puisuance of the 
alleged agreement, evidence of such an act is always desirable, 
even when it is not necessary 

An overt act done by one of the conspnatois in furtherance of 
the agreement will be evidence against all, if the agieement is 
established by other evidence (y) 

Sun-Sit i 8 — I’m'entum of Corruption Art, l'JOO 

1402 By statute (o) (1) if any agent cori uptly accepts oi obtains 
or agroes to accept oi attempts to obtain fiom any person foi 
himself or im any other peison any gift or considei ation as an 
inducement or tewaid for doing or foi bearing to do, or for having 
done oi foi borne to do, any act in relation to his principal's atfaus 
oi business, or for showing or forbeaimg to show favour or dis- 
favour to any person in relation thereto, or (2) if any peison 
corruptly gives, or agiees to give, or offers any gift or considei ation 
to any agent us an inducement or rewaid foi doing or forbearing 
to do any such act oi for showing oi foi bearing to show favour or 
disfavour to any person in relation to his principal's uffaus or 
businoss , oi (!J) if any person knowingly gives to any agont, or if 
any agent knowingly uses with intent to deceive Ins piincipal, any 
i oi eipt, account, or otlioi docnm nit m respect of winch the piincipal 
is mteiested, and which contains any statement which is false oi 
cuoncous or defective in auy matenal particular, and winch to his 
knowledge is intended to mislead the principal, he commits a 
misdemeanour and is liablo to liupusonment with or without hard 
laboui for two years or to a line not ovooding £500, oi to both 

Sh Q --Olfencts ayamit the Bankiupt<y 4(t* 

1403 A numbot of olToncos on the part of a Inukiupt, or by a 
person against whom a receiving oidoi has been made, have also 
been cieatod by Htafcufce (b) 

mono} with intent to (loft uni/ ulthough if the indictment h il been against one 
petson it would hare boon necessary to set out the ialso pretences (R v Gill, supra , 
H v Ivtnmh,, supta , hoe p 694, ante Merely to allege tint A andB unlawfully 
fraud uloutU , and docoittuUy did conspire, combine, conloderate and agiee 
together to chont anddeJiauu C of his goods and chattels is sufficient (Sydso ff 
V H t supm) But see A’ v Rk harden (IS 14) 1 Mood & It 402, It v Fowl e 
(1831), 4 0, At P 392 It is, it seems, nocossiry to allege an intent to dofraud 
someone, but an allegation nt an intent tu defraud the public is sutfiaont (A v 
l)t BtrtiVftr (1814) 3 M & fe G7 , A v Gurnet/ *(1809), 11 Oox, 0 0 414 at* 
p 440, but see ll/itlt v It (l67o), Id Cox, C 0 418), and 1 Rustell on Crimea 
6th ed , >19 \n ) 

(*) Mulcahy v R (1 8G8\ LE3EL 306 

M It v Dr snwnd \l8b8), 11 Cox, C C 146 

(a) Pre\eution of Conuption Abt, 1906 (b Edw 7, c il) These offences are 
not triable at quarter sessions (ibid s 2 (j) ) The consent of the Attorney 
or Solicitor General to the prosecution must t>e obtained ( ibid , s 2 (1) ) 

(b) Far a full treatment of these offences, see title Bvxkrupiot and 
Insolvency, \ ol II , pp 345 — 331 * As to obtamiug credit hr fraud, see tbtd , 
and R v Mutrhead (19Ub, 73 d F 31, U G A These offences are triable at 
quarter sessions 
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Sect 4 — Forgery . 

Sub-Sect 1 — Forytiy at Common Law 

1404 Forgery is the fraudulent making of a vuitton instrument inanition of 
which pui ports to be that which it is not(r) It is indictable as a 
misdemeanour at common law, and the forgery of certain instru- 
ments and certain acts relating to or preparatory to forgery have 
been made statutory offences (d) 

Forgery must be of some document or writing («■) The 


(o) lx part* Windsor (1865), 10 Cox, 0 C 118 at pp 123, 124, R y RiUon 
(1809), L RlOOR 200, at pp 203, 204 For other definitions, sec h v 
Parkts (179£) 2 Liath, 77«>, at p 7S5 R v Jone* (1765), 1 Lmtb, 366, *167, 
11 v Ipps (1864), 4 F AF 81 per Wiiles, J , at p 86, 2 East, V C 8u2 , 
4 B1 Com 245, 4 Com Pig tit Foigoi), A, 1 , 1 llawk P C, c 70, b 2 
(“the notion of foigery doth not w> much consist in the countoi foiling of a 
man’s hand and seal but m the endeavouring to give an apponranco of 
truth to a more deceit and fulsit), and either to impose that upon the world us 
the solemn act of another which he m m no viu puvv to, oi at lount to make 
a man's own act appear to have he< n done at a time when it was not done and 
by force of such a laxity to givo it an operation which in tiuth and justice it 
ought not to ha\e”) , lomlin,I iw Pictionaiy, tit Forgoiv Every fiaudulont 
altoiation of a tiuo instrument is u foigeiv of tho whole instrument (It r 
Teat/np (1802), 2 Last, V O 979) so tho fuigen of a signatuio to a doLiiment 
may amount to tho foigery of tho c ntu o document (R v Autry (18o7), Pears 
A B 294) An to utti i mg a ioigod instrument, boo p 714, post 

(d) bee p 713, post Those statutes contain no definition of fnrgory , and m 
them foigory hns the same moaning as forge iv at common law (soo R v Jtitson 
(1869), h R ICC lw 200, at pp 204, 20, j) 

(*) It n not foigorv finiduh nth to him it tho s gnature of a painter in a 
picture, even when the pn tine is not painted by him (R v Chm (1858), Pears 
A 11 460, 466) Sui h an act is howi v< x made punishable m certain coses b> the 
J mo Art Cop\ i ight Act, 1862 (2") A 26 Vut c 68'. s 7 (see title OoPYwanr, 
\ol VIII ,p 199) If a tunic sin m or inanufactuii i inr the pnrposo of passing 
off his goods as those of another ti tdesmau or nmnuiactiuer mutates the punted 
wrappeis used by the othf i tiaili small or inanufni turn, and sells his goods in 
such wrap pois, this is not foiger \ ( R v Smith (1858) Peaifl ^ B 366) Much 
an offence is, however, punishable under tho Morchanchso Mai t Act, 1887 (50 
A 51 Viet c 28), bs 2, 5 (see title Trade Makes axii J >r sigm It is forgeiy 
at common law to moke a false certificate of character (R v Toshark (1819), 1 
Pen 492, It v Shurman (18 » I), Dears 0 0 285, R v Mmh (1878), 7 Cox, 
C C 503 f! C R , but see H v Hodyvm (1836), 7 (Jot, C 0 122, (’OR) 
There are also statutory piovisions as to the giving m usmg of false cliaractora , 
see Servants’ Character Act 1792 ( U Geo 3 o 56), s 4 , Merchant Shipping 
Act, 1894 (» 7 A «;8 Viet c 60), a 101 Seamen’s and Soldiers’ 1 aim* Characters 
Act, j 906 (6 Edw 7, c 3), rs 1,2) It ib foi gf r\ at common law fraudulently to 
till Up a county couit summons or to alto a disirtnyas into a RiimraonH ( R v 
Colhtr (1831), SCAB 160) to put a wal to a document which is invalid 
without a seal (R v Collins (1844), 1 Cox, C C 57) , to alter the entries made 
by donors on a list of MubscriytionA (/f v Hamilton, [1901] 1 K B 740, 0 C II), 

’ to forgo a certificate of ordination oi an entry in a regiHtor of ordinations (R v 
Ethrrvlqp (1901) 19 Cot, C C 676, 678, n , and boo Si ruler v SrnaflbrooU( 1661), 

1 Lev 138) to forge a railway pass (R v Boult (1813), 2 Car A Kir 604) , or 
to forge an order from r magistrate to discharge a pn«oner (// v Harris (1831), 

1 Mood C C 301 me R v lawrett (1793), 2 East, P C 862), a bill of lading* 
hi v Stocker (1695), b Mod Rep 137), an acquittance [R v. Ferrer# (1666), 1 
Sid 278), a receipt {It v Ward (1727), 2 Stra. 747) , a warrant of attorney 
f Farr*s Case (1663), T Raym. 81), a marriage register {Dudly's Case (1638), 2 
Sid 71); a bill of exchange (R v Sheldon (1680), cited 2 Stra 7481, a pro 
miesory note (B v Hales (1728), 17 State Tr 162) , letlersof credence to collect 
money {Savage’s Case (1647), Sty 12) , a consent to act as next friend in a suit 
(7f v Smythtes (1849) 1 Den 498) It i» not forgery to make an entry m a 
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Barn 4 instrument or some part of it must be false in some material 
Forgetf' respect (f) 

book of accounts containing a false statement (Ex parte Windsor (1865), 10 
(’ox, 0 0 118, at p 12 5, but see Re Arton (No 2), [18063 1 Q B 609, at p 
515) But this is a statutory offence in certain cases (see Falsification of 
Accounts Act, 1876 (38 & 39 Viet o 24), s 1 ; Larceny Act, 1861 (24 it 26 
Viot c 96), s 8 J) It is not forgery to fill in voting papers with the names and 
marks of voters who are marksmen (R v Hartshorn (1853), 6 Cox, 0 C 395 , 
but see now Blalce v Alien (1600), Moore (k b ), 019, R v Combes (1005), 
Moore (k b ), 759 , R v Et worth (1780), 2 East, P 0 986 , R v Kinder 
(1800), 2 East, P 0 866 , II v Atkinson (1837), 7 C & P 669; E v Treble 
(1810), 2 Taunt 328, Ex Oh , R v Post (1806), Russ A By 101) 

(/) R v Ihrhett (1813), Rusb ft By 251 , R v Griffiths (1858), Dears &B 
648, R v Hart (1817), 1 Mood 0 0 486, E lower v Shaw (1848), 2 Car & 
Kir 703 Jt is forgery to make a deed fraudulently with a false date, when the 
date is mat# mil, although the dood is in fact modo and executed by and between 
the persons by and beta ©on whom it purports to be made and executed (It v 
Ritso/i (1809), L Ik 1 C U It 200, see R v Lewis (1754), Post 116) It is 
forgery to altor tho name of a banker at whoso bank a note is payable and sub- 
stitute the name of another banker (R v Tnble (1810), 2 Taunt 328, Ex Ch ) 
An instrument is a false mstiumentif it contains the signature of the defendant 
m his own name, if hu< h signature is intended by the defendant to pass as that 
of another person, whother there bo such another person m existent or not, 
eo of nn liiHtninu nt signed by another porson wi h tho defendant's authority m 
siuh othoi poison's real name, hut with the intent that the signature should 
pass ns that of a third person, whether existing or non existing (if v J'aihes 
(17%), 2 Leach, 775 , and see 2 East, P 0 %7 , Mtad v 1 oung (1790), 4 Term 
Bop 28, Jl v Lewis (1754), Post 116, R v Hadfidd (1803), Evans Collection of 
Statutes, Vol VI , 9J, Part V , ch xir , p uSO, II v Rogers (1818), 8 0 A P 
629, H v Mitch dl (1841) 1 Den 282, It v />/r nkmsop (1817), 2 Ctr A Kir 511, 

R v Epps (1864), 4 F AF 81, If v Eisbctt (185 1), 0 Cox, C C 320 , v Mahony 
(1854), 6 Cox, O C 487, 0 0 K (It), hut see R v Wtbh (1819), Buss ft By 
405) Thus to wnte tho acceptance of an existing person or persons to a bill of 
o\( hango without uutlioiity or the name of a non-existing poison or poisons m 
acceptance of a bill is forgery , if a person wi it os an au eptam e m his own name to 
repi osont a factitious prison or porsons with intent to den lud ho commits forgery 

! lt v Rogers, supra t and see R v rF*2As (17 07) 2 Eist, P C 957 , R v Bolland 

1772), 2 Last, P 0 958 , R v Lockett (1772), 2 Fust, P C 910, It v Taft 

1777), 2 East P 0 959, R v Taylor (1779), 2 East, P 0 960, R v Waiddl 
1862), 3 F ft F 82) But if a porson gives a note or other written instrument 
as his own his subscubmg it bv a fictitious name will not make it i forgen, if 
credit is wholly given to himself, w ithout any regaid to tho name or any relation 
to a third person ( R v Martin (1879) 5QBD34, CCB.Bv Dunn (1765), 

1 Loach, 57 , and see R v RonUen (1813), Buss ft Bv 260) , aUter if the 
fictitious name is as'mmod for the purpose of carrying out tho particular fraud 
with which the defendant is charged (see R v Sheppard (1781J, 1 Leuoh, 226, 

R v AtclUes (1787), 2 East P 0 968 , R v Whileg (1805), Buss & By 90, 

R v Peacock (1814), Buss & By 278, R v Whyte (1851), 5 Cox 0 Q, 290, 

R v, Francis (1811), Buss & By 209, R v Bontten (1813), Buss & By 260) 

U D represents himself to be E and signs E 's name and thereby obtains pay. 
ment of money due to E from F , who would not have paid the money unless 
he had behoved that D was E , D is guilty of forgery (R v Dunn, supra, and * 
see ik v Parke (1843), ITJox, 0 C 4) It is not forgery for a person falsely to 
represent himself to be someone else who has actually signed an instrument ( R 
v. Hem/ il?32), 2 East, P 0 656) It is not forgery to procure a person's 
signature to a document, the contents of which have been altered without such 
person's knowledge (R v Chadwick (1844), 2 Mood ft B. 545, and see M v. 
Collins (104 t), 2 Mood ft B 461, at p 466) But it is forgery to make a false 
copy of A document for the purpose of using it as evidence of the contents of an 
original Alleged to be lost (l/pfold ▼. Leit (1801), 5 Esp 103) If a blank 
cheque is given to a person with A 4 limited authority to complete it and he 
lnscits an amount different from that which he has authority to insert, or if he 
completes it irhen his authority has been determined, he is guilty of forgery 



Part XIII.— Offences against Property. 

1405 To constitute the crime of forgery it is not essential that 
the forged instrument should be so made that, if it were in truth 
what it purports to be, it would be valid ; but the false instrument 
must carry on the face of it the semblance of a valid instrument, 
and must not be obviously an illegal document (g) 

It ib not necessary that the resemblance to a genuine instrument 
should be exact, it is sufficient if the false instrument is so like aS 
to be calculated to deceive persons who on ordinary observation, 
although persons having special experience as regards Buch instru- 
ments, would not be deceived (h). 

1406 An intent to defraud is a necessary ingredient of the crime 
of forgery (i). It is not necessary that anyone should be actually 
injured (A) 

(12 y Bateman (1843), 1 Cox, 0 C 186 f 11 y Wilson (1847), 2 Oar &Kir 527) 

If a person hoe a general authority to draw cheques, he cannot he convicted of 
forgery m drawing a cheque which he misappropriates ( li y Rvhardson (I860)! 
2F & P 343) If a porson draws a ohequo or act opts a bill of exohango or 
signs any other document in the name of another, it is forgery, unloss the 
pei bon drawing or accepting had authority from the other portion or bend fide 
behoved that he had authonty [R v Forbes (1835), 7 0 A P 224 , Ji v Beard 
(1837), 8 C &P 143, R y Parish ( 1837), 8 0 & P 04 , It v Btardsall (1859) 

1 F & V 529, see li v Smith (1802), 3 F F 504 , It y Clifford (1845), 2 
Car & Kir 202, li v Ihxon (1833), 2 Low 0 0 178 It is not forgery at 
common law foi a person fraudulently to sign li ib own namo to a bill per jtro~ 
curahonm (li y H kite (1847), 1 Don 208), but such an act is now punishable 
as a statutory offence, see pp 720, 727, past 

(a) 2 East, T O 948, li v lhakxns (1074), 1 Sid 142, It v Crooks (1731), 

2 East, T 0 921, It v Goate (1700), 1 Id iluym 737, 11 v Murphy (1753), 
19 State Tr 091, R v Sterling (1773), 2 Jlust, P C 950, It v Coni/an (1787), 

1 Leach, 449, 11 v Tyvu (1813), Russ 5* Ky 255, li v Buile (J822), Hus* A 

Ry 490, R v Pike (18 lb), 2 Mood C O 70, // v Taglor (mS) y \ Gar A. Kii. 

213, see R v Buttcruirk (1839V 2 Mood & R 190, 11 v Cooke (1818), 8 

G & P 582 , R y H tcis (1809), Russ Ally 149 Forgery can be committed 
of an instrument on unstamped paper or paper insufficiently stamped, although 
payment of such an instrument could not be enforced by actioc (22 v Jlawhes - 
wood (1783), 1 Leaih, 257 , R v Lee (1784), 1 Leach, 258, n R y Morton 
(1795), 1 Loach, 258, u (b) , U y Reiuhst (1795), 2 Leach, 703, U y Teague 

(1802), 2 East, P G 979, R y Pile (1838), 2 Mood 0 0 70, alp 75) If the 

false instrument is \oid on the face of it, the person who makes it does not, it 
seems, commit forgery (R v Wall (1800), 2 East, P 0 953, It y Moffatt (1787), 

2 East, 954, R v Jon#* (1779) 1 Doug (K ») 500, R ▼ Reading (179 5), 2 Leach, 
o90, R y Pateman (1821), ilusa & Ry 455, li y Bartlett (1841), 2 Mood 
& R 362, R y Moffatt (1787), 1 Leach, 431 , 11 v Donnelly (1835), 1 Mood 
C C 438, but see R y Heed (18 J8), 2 Mood C O 62, at p 06, and compare 
R y Harper (1681), 7 Q B D 78, 0 OR., and R v Cartwright (1806) 
Russ A Rv 106, 107, n (b) It is no answer to a charge of forgery that the 
false instrument would, li genuine, be invalid by lcason of some objection not 
appearing on the face of it ( R v M'lntaah (1800), 2 East, P 0 942, R v. Pike 

. (1838), 2 Mood C G 70) • 

(A) 2 East, F O 658, 950, R y Iloost (1802), 2 East, P 0 950, 12 v 
Elliot (1777), 1 Iieach, 175, 12 v ColheoU (1812), 2 Loach, 1018 

(t) 2 East, P 0 853, see R. y AUdag (1837), 8 0 A P 136, R y Hartshorn 
(1853), 6 Cox, C 0 395 , R w Pawner (1872), 12 Cox, 0 C 235 • 

(/) R v Ward (1727), 2 East, P C 861, at p 862 Quaere whether there must 
be a possibility of some porson being injured m consequence of the forger? (see R 
w Mare us (1846), 2 Oar A Kir 336, per CkEbSWSLL, J , atp 361 , 12 v lioaUon 
(1647), 2 Car A Kir 777, R v Ward, supra, 2 Bussell on Crimes, 6th ed , 600, 
n (1), but see R v. Nash (1852), 2 Don 493* at p 499) In R r Jloldm (1809), 
Russ A Ry 154, the prisoner, on the invitation of a person who mm acting (or 
the purpose of detecting forgeries, sold forged notes as forged aud not ai genuine 
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und yet was found gui it\ , al though o wi ng to cn cumst ancos of whu h the defendant 
was not apprised tho prosecutor could not bo injured by tbo defendant's act 
If tho lmuudiato cJhct of tho forgoiy is to defiaud tho pio^culor, that is 
sufR( lout evnlonco of an mtont to defraud (R v ASAeppan/(1810), Ituss &By 169) 
If tho foigory or uttering of & false document is pirt of a finud it is linmatenal 
that, boforo tho f 1 N 0 doc umoiit w as gi\ cn, tho piofcccutor had already parted with 
the money of which it is alleged that ho was dofiaudcd (R v Martin (18 36), 1 
Mood C C 48,3, It v Moody (186.2), Le & Ca 171, boo R v lloardimn 
(18JS), 2 Mood & tt 147) If a defendant pa> s in to his bank a forged note, it 
is foi tho jury to say whether ho had an uitSut to defraud, evon though he has 
give n to the hank gu uantcos for an overdraft exceeding the amount of tho note 
(R v Janus (1836), 7 0 &F 553) To uttor a bill of txch ingo all t ho names 
on which aio fictitious rs an offence if tho person to whom tho hill is uttered did 
not know that tho namos were factitious, and it is immitenal that tho defendunt 
intended to ptovirio for tho pnyirn nt of the bill (R v Ihll (IS 38), 2 Mood C G 
JO) Tho offence is eomploto at tho time of uthung, and it is mini itoinil that 
tho bill is aftcrwaida paid [R v U each (18 10\ 9 C & P 409, whole a dc londant 
was cou vie ted although tho bill uus pud befoto the institution of tho prose- 
cution) If a person utfoiN a foigcd document knowing tint it is loigcd, and 
moans it to ho taken us n genuino document, tho inevitable conclusion is that 
he intended Indefinitely v f Wc (IS 3s), 8 G <5L P 586, R v lorld (1814), 1 
Cot, G G o7 , hoo R v Ciowthrr (18 32), 5 0 & P 316) If a person has 
leisonuble ground for helicurig that he has authority to accept hills m the 
mmo of another pciHm, and acting on that lmpiosMon accepts a bill m that 
pniHon’s mine tins is not foigeiy, hut it ih forgfiy if ho does so without 
nuthoiih, <i belief on ic isonahlo gioinid that he his authoiit\ (R v h\ trie* 
(1SJ5) 7t A P 22 1 Jt v Runsh (18J7) St 1 {L P 91 R v Ikard (1837), 8 
r AP 113, R V /;ftvfdM//(]8.i f J), 1 F A F ,>29, and see R v Smith (1862), 

3 F & F j 01) It is not noces^aiy in an lndntmcnt for forgery to allege an 
intent to dofutid an> particular pcison or on the tnalof any such offenc o to 
prove an mtont to defraud nnv paiticul 11 poison, hut it is sufficient to allege 
and to pro\o that tho defend mt did the act chnrgod with intent to defiaud 
(lorgeiy Act, 1861 (24 & 25 Viet c ( )S), s 44, which is a re-enactment of the 
t l'miimlPioculuio Act, 1851 (11 A 15 Viet c 100), s 8) It seems that it is 
not OHsontiul to constitute foig«r\ at common law tnit tin io Bhould ho an intent 
todoiiiud un pntuulai person (sco 7/ v A aJi (1852), 2 Don 493 per Mauls 
J. atp W3 'Jatloclv /An; is (1789), J Term Hep 174,atpp 170, 1SI , but see 
R y M*tza<joux (1S15), Buss & By 291, und I! v Titnfidd (1858), 1 F &F 
The cases of 7? v Tuff* (1848) 1 I)cn 319 (decided before the passing of 
J?*,£ n ?V ,lal I * 0 , reillll ° Aa 18:11 ^ 14 * 15 Victcc 100)), and R v Hodgson 
(18e6h Deals A 13 3 cannot now he regarded as authorities to the contrary - 
effeot (see Grea\cs Gummal Law Consohd ition Acts, 2ud ed , 303) 

{!) It v KlUot (1777), 1 Leach, 175 , R v Crocker (1805), Buss A By 97, at 

tP 

(«») R \ S har man (lS51), Dwaw 0 C 285 

(«) JJ T Shaman, input (di-approving on (bis point of R v Routt (1848), 2 
Cm « JKir bOI) It is usual in indictments for forgery to add a count for 
uttering to tin* count for forging, but tho pi 'it tic© formerly was to indict for 
foigery a person who utteied (see % Bast, P C 973, & T Boult (1848), 2 Car 
<t Kir 804, 606, n ) 

X») R r /«i{ 1N>2). 21 Jt J (a o)166,0 C B.,/wr Lord C aufbill, 0 J , at 


1407 The offence of forgery is complete, if a false instrument is 
made with an intent to defiaud, it is not necessary that the 
lnstumient should be utteied or published (l). 

1408 It is a common law offence to uttei any forged instrument 
the forgery of which is an offence at common law (n») 

It is immaterial whether the attempt to defiaud by the “Uttering 
is or is not effectual (n) 

A false document is said to be uttered, when it is patted with 
or tendered or nsed in some way to get money or credit npon it or 
by means of it (o) 



Part XIII —Offences against Property. 

A person who delivers a forged document to au accomplice in 
order tbat the accomplice may uttor it does not himself thereby 
utter such document (p) If a person dehveis a forged document 
to an innocent agent m order that the agent may utter it, the 
person who dehveis it is guilty of uttering (g) A conditional 
uttering* of a forged instrument is equally an offence with any 
other kind of uttering (i) 

The punishment for a common law foigen is fine or impimonment 
without hard labour, or both fins and impusonment (*) 

Sub-Sect 2 — Forgery by Statute 

1409 The Forgery Act, 1861 (t), and other statutes (a) have made 
various acts of forgery felonious and punishable with penal servi- 
tude, and have made othei acts connected with or preliminary to 
forgery statutory, offences 


(l ) Bank Noted etc 

1410 A person is by statute guilty o! felgny who with mtont to 
defraud (1) forges or alters any note or bill of exchange of the Bank of 
England or of the Bank of Ireland, or of any othei body corporate, 
comp my, or persons causing on the business of bankers, commonly 
called a bank note or a bank bill of exchange oi a bank post bill (b) , 
(2) foiges or alters any mdoisement on or assignment of Buch bank 
note etc , (3) oilers, utters, disposes of, oi puts off any forged or 
alteied bank note etc with knowledge that it is forged or altered, 
or any foiged indorsement on oi assignment of any such bank note 
etc (() 

p 168 A poison who products for inspection a foigod locoipt, but refuses to 
pait with it, utters a forgery, and it is lmmatenai that the forced receipt is 
exhibited not diTocth to gam c? edit upon it for the payment for which it put ports 
to vouch, but to indue© l ho belief that the person who oxhibiis it is a man of 
substance, and so to induce the poison inspecting the rooeipt to utd money to a 
third person (It v Radford (184 1), 1 Don 59 Ii v Ion, supra compare if v 
If elch (ISol), 2 Den 78) But the more showing of an instrument the uttenug 
of which would be mrnm.il, or the act of handing such limit ument to any person 
to be taken core of, though done to induce the belief that the owner is a man of 
substance, is not uttering, unless there is cloar evidenco.of intent to got money 
or credit by moans of the instrument (R v Ion, supra , soo R ▼ Shukaid 
Buss & By 200) 

{?) R v IJeyaood (1847), 2 Cir & Ku 352, R v PaZmrr (1804), 1 Bos A V 
(n a) 96 Buch an act would now be in some cases a statutory offence as a 
“ disposing ** or “ putting away ’* , see note (c), infra 
(a) It v Palmer, supra t and see R v Colhcott (1812), Buss & By 212 
(r) R v Cooke (1838), 8 CAP 582 

» (s) If the forgery is Micro Aful and someone is defrauded, the offender might 

be indicted for a common law cheat, and might then be sentenced to impugn- 
ment with hard lubour (J2 v Hamilton , [1901] 1KB 740, O C B., Criminal 
Procedure Act, 1851 (14 & 15 Viet c 100), s 29) But a person cannot be 
indicted tor a common law cheat in respect of a forgery, unless it is success-* 
ful (It v Ward (1727), 2 Stra 717) Forgery is not triable at quarter 
sessions 

(0 24 & 25 Viet c 98 
(«) See pp 731 ft serj , post 

(5) So o as to bank post bills and bank bills of exchange, R v. BtrlceU (IMS), 
Buss & By 251 • 

(c) Forgery Act, 1861 (24 & 25 Viet, e 98), s. 12* To discharge one i$g^rsomen+ 

II l>— re. ’ • 2 D 
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The punishment for the offence is penal servitude for life or for 
any pcuod not less than three years, or imprisonment for any 
term not exceeding two years with or without hard labour ( d ) 

n 

1411 A pei son is by statute ( e ) guilty of felony who without lawful 
authority or excuse purchases or receives from any other person or 
has m his custody or possession any forged bank note, bank bill of 
exchange, or a bank post bill or blank bank note, blank bank bill of 
exchange or blank bank post bill, with knowledge that it is forged 
The onus of proving law ful authority and excuse is on the accused (/) 

The punishment for tins offence is penal servitude for any teim 
not exceeding fouiteen yeais and not less than three years, oi 
imprisonment with oi without hard labour for a term not exceed- 
ing two years (<) 

1412 A person is by statute (3) guilty of felony — 

( 1 ) Who without lawful authority or excuse makes, uses, 01 
knowingly has in his custody or possession any frame, mould, 
ol instrument for the making of paper with the woids “ Bank of 
England” or “Bank of Iieland” 01 any part of such w 01 d 01 
woids in tended to resemble and pass for them, or foi the making 
of paper with cuived or waving bar lines, 01 with the laying 
wue lines theieof in a waving or cuivmg shape, 01 with any 
munboi, sum, 01 amount expressed m a word 01 words 111 Roman 
lotleis visible 111 the substame of the paper, 01 with any dewco or 
distinction peculiar to and appealing in the substance of the papei 
Uhod by those banks foi any notes, hills of exchange, or bank post 
lulls of such banks 


and iiiBoi t another, oi to make nn mdor^f mont general jn*load of special, ih toaltor 
an nidoi summit (R v Ihrfott (1813), Hums & II j 2 «j1) Tt is immatoiiaJ, if the 
all oration in such an to make the note uh altcied ungi unnmtical — e g , to alter 
ono pound 1o ten pounds (tf v 1*091 (1806) Rums A Ih 101) It is not necossary 
to couMtitufe a foi god note that tho losemblanco to a tine note should be oxact 
(boo p 711, ante\ A poison who uses an accomplice to got rid of foiged notes is 
guilty of 14 disponing and putting iwav ” tho note but not of uttering (72 T 
rnhnn (1S04), ltuss A Rv 72) As to intent to defraud, see p 713, ante 
(rO Foi sen Act, 1801 (21 A 25 Vut c 08), s 12 , Penal Servitude Act, 1891 
(54 A 55 Viet o OP) s 1 This offence is not triable at quaitor sessions 
(e) Foigery Act, 1801 (24 & 25 Viet c 98), s 13 , Penal Servitude Act, 1891 
(ol A 5 j Viet c 89), b 1 The offence is not triable at quaiter sessions 

(/) Foi gory Ait lvSOl (24 A 25 Viet c 98), s 13 As to the meaning of 
“lawful authority or excuse,” eoe R v Haney (1871), L II 1 C 0 It 284, 
Dickme v (?</', [1 8%] 2 Q 11 310 Where the haring am matter in the custody 
oi possesion of anv person is in the Forgery Act, 1861 (24 & 25 Viet c 98), 
expressed to be an offence, if anv person has ^ioh matter in his personal 
custody or possession, or knowingly and wilfullv has it m the actual custody or 1 
possession of any other person, or m on} dwelling-house or other building, 
lodging, apuitinent, held, oi other place, open or inclosed, whether belonging 
to or occupied hy himself or not, and whether he has such matter for his own 
use or Sot tho use oi benefit of another, every such person is to be deemed to 
have such matter m his custody or possession within the meaning of the Act 
(Forgery Act, lbol (24 A 25 Yict c 98), s 4 j) , see R y Rfiuley (1806), 
lfuss & By* 1 10 If the ouginal possession is innocent, as when a forged note 
is given to a person m the course of ^us business, and he afterwards finds out 
that it im forged, he does imt commit any offence by retaining possession of the 
note ( Hrook * v H auitcK V 1M8), 2 Stark 389) 
ig) Forgery Act, 1861 (IM A 25 Viofc c 98), b 14 The onus of proving lawful 



Part XIII.— Offences against Property. 


m 


(2) Who makes, uses, sells, exposes to sale, utters, or disposes of, su* 4 
or knowingly has in his custody or possession, any paper with Forger?, 
such words or parts of such words as before mentioned visible in *““* 
the substance of the paper, or any paper with the before*mentioned 
lines or numbers or device or distinction ( h ). 

(8) Who by any ait or contrivance causes such woula or parts of 
Bueh words or such device or distinction to appear visible in the 
substance of any paper, or causes the numerical Bum ot amount of 
any bank note or bank bill of exchange or bank post bill or blank 
bank note, or blank bank bill of exchange, or blank post bill in 
a word or words in Roman letters to appear visible in the 
substance of thepapei whereon the same aie written or punted (i) 

(4) Who engraves or makes upon any plate or upon any wood, Forgery of 
stone, or other material, any promissory note, bill of exchange, ot tank note#, 
bank post bill, or part of such note or bill purpoitmg to be a bank 

note or bank bill of exchange, ot bank post bill or part of such note, 
or to be a blank bank note, blank promissory note, blank bank bill 
of exchange, or blank bank post bill of the governor and company of 
the Bank of England or of Iieland or of any othei body oorporato, 
company or person cai rymg on the business of bankers ( k ) 

(5) Who engraves or makes as aforesaid any name, word or 
character lesembling or apparently intended to resemble any sub- 
scription to any bill of exchange or promissory note issued by any 
of the before-mentioned bankB (£) 

(6) W ho uses, or knowingly has in his custody or possession any 
such plate, wood, stone, or other material, or any such metiument 
or device for the making oi printing of any such bank note oi bill 
pait thereof (m) 


authority is on the defendant (t htd ) , nothing in this section is to prevent 
any peison issuing any bill of exchange or pimmssory note huvmg the amount 
expressed in guintus or in numerioal figures denoting the an onut in pounds 
steilwg appearing visible ui the Bubstanoe of tho papoi, or iron making, using, 
or selling any puper having waving or curved lines or am olhrr devices in the 
nature of watermarks visible m the substance of the puper, not being bar lines 
or laying wire linos, provided they are not so contrived as to foim the ground- 
work or texture of the paper, or to resemble tho waving or curved laving who 
lines or bar linos or tho watermark of tho paper used by tho Banks of England 
and Ireland (Forger> Act, 1 SOI (24 &. 26 Vici c ‘IS), s 16) 

(h) Forge 'y Act, 1861 (24 & 25 Viet c 98), s ! 1 
(») Ibid 

(k) I bul , s lt> Every part of what usually circulates as a note, the omomonl.il 
border as well os the obligatory words } is part of the note (22 v Keith (181 k, 
Dears C C 486' Whether the engraving “ purports " to be a bank note etc i» a 
question of fact to be ascertained by comparison with a genuine note, extrinsic 
• evidence being admissible (7? v Keith, lupra) A document which does not 
purport on the face thereof to be a bank note oannot be mode so to purpoit by 
reason of any statement made by the party disposing of it ( 22 y Janet (177‘t), 

1 Doug (K B) 300 , see also 22 v Otbbt (1600), 1 Last, 173, at p 180, n The 
section applies to the notes of any bankers, wherever they carry on business* 
(22 v Brachenruiye (1868), L. It 10 0 B 133 Banks carrying on business 
in Scotland are included in spite of s 66, which provides that “ nothing in this 
Act contained shall extend to Scotland.” As to banks carrying on business 
in foreign countries, see if v Auffret (1898), 82 J P, 521) , 22 v. Iiannmn (1839), 
»C 4P 11 

ffl Forgery Act, 1861 (24 A 26 Viet c 08), s. 16 • 

(m) Ibid 
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(7) Who knowingly offers, utters, disposes of, or puts off, or has 
in hip custody or possession, any papei on which is made or printed 
am blank bank note etc. of the Bank of England etc , or part of 
such bank' note etc or any name, word, or character resembling or 
appai on tly intended to resemble any such subscription to any such 
note etc (n). 

(8) Who engraves or makes upon any plate dec any word, 
number, figure, device, character or ornament, the impiession 
of which resembles or is apparently intended to resemble any part 
of a bank note etc of the Bank of England etc. or any other 
body corporate, company, or person carrying on the business of 
bankers ( o ) 

(9) Who uses, oi knowingly has in his custody or possession any 
such plate, wood, Btone, or other mateual, or any other instrument 
or device for impressing or making upon any paper or other 
material any word, number, figure, character, t or ornament re- 
sembling oi apparently intended to resemble any pait of a bank note 
or bill of the Bank of England or Ireland or any other bank ( p) 

(10) Who knowingly offers, utters etc or has m his custody or 
possession any paper oi other mateual bearing an impression of 
such matter as aforesaid ( q ) 

(11) Who makes, uses, or knowingly has in his custody or posses- 
sion any frame, mould, or mstiument for making paper with the 
name of any firm of bankers other than the Banks of England and 
Ireland appealing visible in the substance of the paper (;). 

(12) W ho makes, uses, sells, exposes to sale, utters, or disposes 
of, or knowingly has m his custody or possession any pnper with 
any such name appearing in the substance of the paper (s) 

(18) Who hy any art or contuvauce causes any such name to 
appear viBiblo in the Bubstance of the paper upon which the same 
shall bo wntten or punted (t) 

(14) Who engiaies or makes upon any wood, Btone, or other 
material m any language, whether mtendod to be under seal or not, 
the whole or pait of any bill of e\change, piomissory note, under- 
taking, or older for payment of money purporting to be the kill, 
note, undertaking, or order oi part thereof, of any foreign prince or 
state, or any minister or officer m the Bervice of any such foreign 
prmce etc, oi of any body coipoi ate or body of the like natuie 
constituted or lecogmsed by any foreign prince etc , or of any peison 
or company of persons resident outside the King’s dominions (a) 


(n) Forgery Act, 1861 (24 ft 25 Viot o 98), s 1$ 

(o) fbtd , a 17 A prisoner mar be indicted under this section for having* 

! dates ate for forging the note of a bank established m a foreign country 
R. V. Auflrrt (1898), 62 J P 521), as to a bank carrying on the business 
of banker*, out incorporated for a totally different purpose, see It v Catapodi 
'(1804k Bum. & Hi 65 , as to custody or possession, see p 710, a»U. 

(p) Forgery Act, 1861 (24 & 25'Vict c 98), s 17 
w) 1M 

l r ) Foigery Act, 1861 (21 & 25 Viet c 98), s 18 
(s) Ihtf 
(0 n»d. 

(u) I hid , 8. 19 Formal h , whore the forged bill was in a foreign language, 
it was, necessary tint the indictment should contain on English translation (A 



Part XIII.— Offences against Property. 

(15) Who oses or knowingly has in his custody or possession any 
plate etc. on which the whole or part of such foreign bill, note, 
undertaking, or order is engraved or made (b) 

(16) Who knowingly utters or has custody or possession of any 
paper on which is made or printed any part of siu h foreign bill, 
note, undei taking, or order (c). 

The punishment for any such offence is penal servitude for 
fourteen yeais, or for any term not less than tin co } ears, or 
imprisonment not exceeding two years with or without hard 
labour (</) 

(u ) Order* for Payment of Money etc 

1413. JSveryone is by statute {e) guilty of felony who, with intent 
to defiaud, forges, oi alters, or uttei s, disposes of, oi puts ofi with 
knowledge that it is forged or alteied — (1) any uudei taking, wan ant, 
order, authouty or request, for tlio payment of money foi the 

delivery or translei of any goods (//) or ( battels, or of any note, lull, 
or other Becunty for the payment of money, oi for piociuing oi 
giving ci edit, or any indorsement on or assignment of any such 
undertaking, wan ant, oulei, authonty, oi loquest, or (2) any 
accountable leceipt, acquittance, oi receipt for money or for goods, oi 
for any note, lull, or otliei secnnty foi tlio payment of money, oi any 
indoisemcnt on or assignment of any such accountable leceipt 

The punihliment for such offence is penal seivitude foi life, or for 
any period not less than tlueo yetns, oi imprisonment foi any term 
not exceeding two yeais with oi without hard labour (h) 

1414 E\ ei vone is by statute (i) guilty of felony who without lawful 
authority or excuse, and with intent to defraud, diaws, makes, signs, 
accepts, or indorses any bill of exchange oi pioiuissory note, under- 
taking, wanant, oulei, authority, or request for the payment of 

v Goldstein (1822), Hubs A Ry 473, and boo 11 v //arris ( 16 7 0 &P 429), 

but now it is not necessary to sot out the foigtd instrument (ho g try Act, 1861 
(24 A 25 Viet c 98\ s 43) A phntogiaphic impression on glass is within the 
Boction (It v Rinaldi 0 L T 305, (JCR) Whore prisoners are charged 

jointly with (his offence it is not necessary m onbr to convict them that all 
should have been picsent when the order to ongiave was gimi . all must have 
jointly employed the engiaver, but it ib sufUuont if one first instructed the 
others and l »y his authonty the) employed the ^ngiavcr See It v Mazcuu 
(1840), 9 C & P 676 

(h) Forgeiy Act, 1861 (24 & 25 Viet c 98), a 19, and see s 43 

(c) llnd ,s 

(d) Forgery Act, 1861 (24 A 25 Viet c 98), ss 14, 16, 17, 18, 19, renal 
Servitude Act, 1891 (54 & o5 Viet c 69), s. 1 These offences are not triable at 

• quarter sessions • 

(e) Forgery Act, 1861 (24 & 25 Vut c 98), s 23 

(y ) The order or undertaking may be conditional, and therefore not within 
the definition of a negotiable instrument (A’ v Anderson (1843), 2 Mood A R. 
469, seep 721, port, R ▼ Joyce (1865), 10 Cox, 0 0 100). 1 

((jr) Even the smallest quantity, the maxim De minimi a rum curat ler having 
no application , so that an older to taste wine comes within the statute (R ? 
Z7/icj</e (1849), 2 Car A Kir 871) 

(A) Forgerv Act, l&Gl (24 A 25 Viet o 98), s 23, Penal Servitude Act, 
1891 (54 & 55 Viet c 69), s* 1 These offences are not triable at quarter 
sessions • 

(t) Forgery Act, 1861 (24 A 25 Viet c. 98), a. 24 


713 

mn. A 
Forger*. 


Forging etc. 
orders etc 
for payment 
of money ttc 


Fraudulent 
drawing eta 
of bill of 
exchange etc 



720 


Criminal Law and Procedure. 


Scot 4 
Forgery. 


Undertaking, 


Warrant. 


money or for the deliveiy or transfer of goodB or chattels, or of any 
bill, note, or other secmity for money, by procuration or otherwise, 
for, in the name or on the account of, any other person, or who offers, 
utters, disposes of or puts off any such bill, note, undertaking, 
warrant, order, or request so drawn, made, signed, accepted or 
mdoised by procuration or otlieiwiso, without lawful authority 
or excuse, with knowledge that it was so drawn etc 

The punishment for this offence is penal servitude for not more 
than fourteen nor less than three yeais, or imprisonment not 
exceeding two years with 01 without hard labour (Ic) 

1415. An iirnlei taking for the payment of money includes a 
conditional undertaking (l) The undoi taking need not bq, for pay- 
ment by the poison who purports to gi\e it , it may be a guarantee 
or undei taking that a third peison shall pay on a contingency (m) 

It must, however, be an undertaking which, if genuine, would be 
binding in law (n) 

1416 A wart ant foi tho payment of money includes any instru- 
ment for payment under which, if genuine, the payer may recover 
tho amount agauiBt the pai ty signing it (o) The stale of the 
account bolweon tho parties and tho question whethoL the paity 
signing it has at the time funds in tho hands of the pai ty to whom 
it is addressed iuo lmmatenal (p) 

(A) Foigory A< t, 1861 (21 A 25 Viet c 98 \ e 24 , Portal Soi\itudo Act, 1891 
(54 A 55 Vufc o 69), m 1 This nib me i* not tn ibloat quartet tedious 

(/) Jl v Reed (IMS), 2 Mood (J C 62, U v Andeiwn (1843), 2 Mood. & It 
469 (/ 7 , a pioimso to pay a Hpocibod sum, or such other smaller sum as A B 
nta\ incur by teuton or a surotjship) 

(m) R v Stone (1846), 2 Gar A Kit 361 See R y Joy>c (lSG*)), 10 Cox, 
P 0 100 

(n) Thut is, binding in law at tho date of tho forgery though not necessauh 
so at the dato of tho Forger\ Act, 1861 (21 A 25 Yict c 98) Thu* where a 
.'uurantne wis not binding it tho date of the Forgeiy Act, 1830 (11 Geo 4 
A l Will 4, l 66) but wus subsoquontl\ made binding by the Mercantile 
Law Amendment Ait, 1856 (19 A 20 Viet c 97), b 3, tho forgery of Buch 
a guarantoo beiiime punishable on the passing of the later Act (R ▼ Coelho 
(1861) 9 Gox C C 8) 

(e) R y Vivian (1844), 1 Car A Kir 719, R y Ferguson (1845), 1 Cox* C C 
211 R v Pilhnq (1858), 1 F & F 324, and see R v Dawson (1851), 2 Don 
C C 75 Ab to instruments which would bo of no force, o\en if genuine, but 
upon which iuone> is in fact pud, see R v Rome (iS19), 4 Cox, C 0 7, and 
p 721, post 

( p) R v Vivian, supra It is not nocesBiry that the name of a party who ib 
in account with another should be foiged, it is sufficient if the name of that 
party’s agent or of a person saving in effect that he has that party's authority 
to require payment be forged {ibid ) * , 

A doci ment in the following form 11 to A D A Co Pay to my order 
two months after date, to C D the sum of 80J and deduct the same out 
of my account,” being unsigned, but indorsed, and having the word 
'accepted and the name of the acceptor written across the face, constitutes a 
warrant, because, if genuine, it would be a w arrant from the acceptor to A K 
& Co to pay the money (R v Smith (1845), 1 Car & Kir 700) So a document 
in the following form vas held to bo a warrant — “Mr L London Bought of 
D . two budiels of apples 9s November 9 Sir, — I hope you will exouse me 
sending for such a tnfle but I am obbged to hunt after every shilling D " 
(J? v Dawson tlbol), 2 Den 75, see also R v Ham* (1812), 1 Car & Kir 179). 
An ordinary cheque or l* 11 of exchange is a warrant (p 723, poet), and u 
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A warrant need not be addressed to any particular person (g), and 8 "°*. A 

may be conditional (? ), but a mere request to pay is not a warrant!*) Forgery. 
A warrant or order for the pa> mout of money must purport to be 
made by some person who might command the payment of the 
money and to be made upon a pet son who is bound to obey the 
command (t) 

A document in the form of a ceitificate or receipt may be shown Authority 
by parol evidence to be treated m the couise of a particular business "Ww* 
as a warrant (a). 

An indictment lies for foiging a mere authority or request for 
the payment of money ( b ) 

1417 Jf an instalment, hod it been genuine, would have been Komry of 
effectual in the ordinary course of business between the parlies as J vol “ 
an order, no defect being patent on the face of it, such instrument x “ trttnien 
may be the suhject-mattei of a foigpiy, although the instrument 
itself, if genume, would have been void m law for want of compliance 
with some statutory direction governing the paiticular form of 
older (0 

warrant includes a forged cheque diawn on a bank where the supposed drawer 
has a deposit account on which ho w not entitled to (haw choquos (p 7 23, pat , 

11 v Williams (181b\ 2 Cir & Kn 51), but such cheque is not an 11 order." 

A post office money older ib an older for the piyment of money within the 
section (Post Office Act 1008 (8 Edw 7, c. 48), s 50, eoo li v Gilchrist ( 1841), 

2 Mood G 0 23 3) 

(rj) R v lingers (1839) 9 0 ft P 41 

(r) R y Anderson (1843), 2 Mood ft R 469 

(fi) li v 7% orn (1841), Cut A M 20b 

(t) R v Clinch (1791), 2 East, P 0 9JH 

(a) R v A r «//(1870), 11 Cox, O 0 529, G C R A ceitificate may be shown by 

ceitituate of charicter, although it* pi eduction mu\ entitle a poison to the 
evidence to be trotted as a wairuit f R v Royers (1839), 9 0 ft P 41), but a 
payment of money, is neither an unueit iking noi a warrant nor an order for 
the payment of money (II v MiHht/l (1S(>0), 2 E & E 44) 

(b) See Forgery Act, 1861 (24 & 25 Vnt ( 98), b 2J As tc a pawnbroker’s 
ticket, see R v Muri won (lSo9) 8 Cox, O O 194, G O R 

(r) li v Mmkmtah (1800), 2 Letch, 8S3, whoie the order wus an order by 
a Beaman which, if genuine, would havo been void for want of attestation 
under stat 32 Geo 1, t H, s 2, and see R v Ru hards (1811), Russ &Ry 19.1 
See, too, R v Jones (1761), 1 Leach, 5 3, where to an indictment for forging an 
order for the redolivery of plate sent to Goldsmiths’ Hall to be maikecl m the 
form M please to deliver my work to the bearer ” it was held to be no defence 
that the order was irregular because by the rule of the plate office the several 
species of work with the weight of the silver ought to have been mentioned in 
the order, R v iW (1838) 2 Mood 0 C 70, where to an indictment for 
forcing one of the signatuios to an ardor of a board of guardians of a poor luw 
union it was held that it was no defence to show that the porBon who 
signed the order as presidire chairman was not in fact chairman on the day 
’when he signed, R t M' Connell (1844), l Car ft Kir 371, where the forged 
“ pass ” of a discharged prisoner whereby he was made to appear entitled to 
certain payments under stut 5 Geo 4, c 85, was held to be a foiged warrant 
and order for the payment of mone>, although the forged pass was not in # 
statutory form or properly sealed, see, however, R v Donnelly (1835), 1 
Mood 0 C 438, where a similar document was hold not to be a win rant or 
order, but in that case the document was ungrammatical and at variance with 
the form given in the Act, and therefore defective on the face of it , see also 
R v Moffutt (1767), 1 Leach, 431 where the defect of form was patent on the face 
of the instrument, R v Vanderstetn '1865), 10 Cox, 0 C 177, C G B (Ir ), where 
it was held that a forged post office order was an order for pay moot of mon^r, * 
though sigued m an irregular manner, and though no letter of udvico was ever 



722 


Criminal Law and Procedure, 


Smt 4 An instrument which after making or alteration still remains 
Forgery incomplete (d) and has no resemblance to a genuine instrument 
PorgimT cannot be an order 

inc o ipplctw An ineffectual addition to a document which already constitutes 
document. a complete order is not forgery, but wheie the document is bo far 
incomplete that a signatuio is lequirod as a condition of payment, 
as in the case where dividend warrants of a railway company 
require the shareholders’ indoisement before the money can be paid, 
the false making of such signature is forgery of a wairant or order 
for payment of money (e) 

Date of 1418 It is not necessary that the party to whom an order to pay 

order IB directod should be bound to pay at once, or, it appears (/•), uncon- 

ditionally Tlius, a post-dated cheque constitutes an order (y), as 
also does an ordei for payment on a ceitain date contingent upon 
a ceitain event (A) 

Bout , 11 v Roust (IS 19), 4 Cot, C (J 7 , where it was hold that an indictment 
foi foiging a cmtiiiuito pui poi ting to relato to the deith of the member of 
a lodge winch hud been dissolved could not be sustained, as at the time of 
the foigeiy there was no such lodge m existence It is immaterial, howovei, 
whether the name forgod bo that of an actually existing or fictitious person 
(/i v Lo<h<tt ( 1772), 1 Leach, 94, li v Vandeutem, (180a), 10 Cox, C C 177, 
C V 11 (li ) 

(d) L q , wheie itu ordor is not under seal as roquned by a statute and is 
addn ssed to the wiong poison ami is othoiwiso lrregulu ( U v Riwhuotth 
(lhlO) Hubs A U\ .117), ijxuirr wlictboi such u document would not now 
lie an “authont^’ or ‘ • ro^iin nf *’ within the meaning of s 24 of the Foigery 
Act, 1801 (21 A, 2.) Vnt i 0(0 li v Rw*h worth, supra, was decided under 
stilt 7 (jeo 2, r 2 2, which did not contain those woids It v Zee (1848), 3 
Cot, 0 C 80, whcio by the rules of a societv all cheques upon the bankers 
of the society woio lequirod to be signed by four menibois and countersigned 
by the cleih, and the signatures of the four members wme forged, and the 
Bignatuie of the cleik was afterwards obtained, it was held tbit although the 
instiuimnt was not complete until the si^natuio of the clerk had boen obtained, 
^ot as the clerk’s sigmituio was subsequently obtaiurd, an indictment for 
forging a wariant foi the pijmont of money w as sustainable , if a signature 
is foiged to an incomplete document which if complete would be an order for 
the payment of mono), and the document is afterwards completed, then the 
document becomes an order, and the offence of forgeiy is complete 
(r) R v Autry (1837), 7 Cox, 0 C 329, C C It This case was decided before 
the Forgery Act, 1861 (24 & 25 Viet c 98), s 23, which for the first time made 
the forgery of an indorsemont a substantive offence In such a case as R v 
Autry supra, a person might now be indicted either for forging a warrant 
for the pavmeut of xnonoy or for forging the indorsement on such a warrant 
(/) ‘^eo, however, R v Howie (1869), 1 1 Cox, 320 
(?) R v Taylor (1843), 1 Car & Kir 213 

(A) R v I onsdale (1847), 2 Cox, C C 222 It is not necessary to aver m the 
indictment the peiformance of the condition (ibid } An order to pay A B or 
order a sum as advance money on an intended voyage, with a marginal note 
11 on receiving the cheque I agiee to soil in the ship Mary Ann , and to be 
on board within sixteen nours from the date of this cheque,” has boon held to 
be an order for payment of money ( R v Ban field (1834), 1 Mood 0 0 416 , 
see also J& v Anderson (1843), 2 £iood & R 469) , but a seaman’s advance note 
containing a promise to puv ten days after the sailing of a ship a sum of money 
to any person advancing the same to A B •• provided the said A B shall sau 
in the said ship ” was hold not to be a promissory note or order for the payment 
of money, because it was conditional^# v Howie (1869), 11 Cox, 320) In the 
ease it wee held, it seem*, that the document was not a promissory note , 
gi fare whether, if the indictment had been for forging an order for the payment 
of money, it would have boon good , see R. v Lonsdale, supra. 



Part XIII — Offences against Property. 


738 


1419. An ordinary bill of exchange (t) or cheque (ft), constitutes 
both a warrant and an order, a wan ant authorising the banker to 
pay, and an order upon him to do so (/), and a cheque is none the 
less an order by reason that the banker has no assols in his hands 
of the party who appears to have Bigned it(m) A person, however, 
who has a deposit account on which he is not entitled to draw 
cheques cannot draw a cheque which constitutes an order, and even 
though such cheque be honoured, it is not an “ order,” though it is 
still a “ warrant, ’’ and may be so descubed (»). 

1420 An order for the delivery of goods or money must, in older 
to come within the statute, purport to be the order of the owner, 
or of some person who claims an intei est in or a disposing powei 
over such goods or money, so that the person to whom it is addiessed 
is bound to obey it (o) it is not the less an order by reason that 
the person to whom it is addiessed has no authority to obey it, 
until some form has been complied wifch(p) 

1421 It is not necessary that the ordei should bo addressed to 
anyone, if the evidence shows for whom it is intended (?) Thoie 
must, however, in the case of an order for payment of money, be a 
payee, so that an instrument payable to blank or order is not an 
order for the p lyinent of money (r) 

1422 In order to ascertain the natuie of a given instrument both 


(t) R v £Aq>Aff*cZ(17Sl) t 2 East, P C 944, R v Willoughby (1783), 2 East, 
P C 944, see R \ Itavenacroft (1809), Bush A Ry IG1 
(k) H v Crvwtlier (1832), o 0 AP 31 0 

(/) R v Crowthe >, supra , per BosAfcCiUtr, J , atp 317 It may thorefoic be 
described as a wan ant and ordei for the payment of money 
(w?) R y LocJuit (1772), 1 Loach, 91 , U v Abrahams (17 1) 2 East, P 0 
941 , R \ CroiLther (1832), 5 C & P 310, R v Dniny (1# »), 1 Cox, 0 0# 
178, v Carter (\Mb) 1 Den G5, per PaHKL, B , atp 67 , R * Pawson(lHZ\) 9 
2 Den 75, per Ckesswei I , J , at p 77 
(w) R v Williams (1816), 2 Cai A Kir 51 

(o) MtUhelVa (Mary) Case (1754), Post 119, where the prosecution failod, 
because the alleged order was m substance a request* That case, which was 
decided uuder stat (1,734) 7 Geo 2, o 22, has been frequent!} cited and followed 
R y Eller (1784), 1 Loach, 323, and R v Clinch (1791), 1 Leach, o40, 544, decided 
under tho same Btatute, are to the same effect But the wording of the Forgeiy 
Act of 1861 (24 A 2 o Vnt c 98), s 23, is different, and provides for the forgery 
of a mere request for the pai ment of money or the delivery of goods see 
Greaves, Criminal Law Consolidation Acts, 2nd ed , 285 , see R v Newton (18 18), 
2 Mood C C 59, under the Foigeiy Act, 1830(11 Geo 4 A 1 Will 4, c 66), 
• which provided for forgery %f a request for the delivery of goods or for the 
delivery of a security for the pa} ment of money 
(») R V IRidge (1849), 2 Car & Kir 871 

(g) R ▼ Qitchnst (1841), Car AM 22 J , R v Sndhng (1853), 6 Cox, C 0. 
230 The authorities to the contrary effect (R v Clinch (1791), 1 Leach 540 f 
R v Denny (1845), 1 Cox, C C 178, R v Raveneeroft (1809), Buss A By 
161) must do deemed to be overruled or inapplicable In this reaper t thoie is 
so distinction between an order and a request, evidence being admissible in both 
cases to show to whom the instrument is addressed ( R v Snelhng, siqrra, per 
Williams, J , at p 235 U v Cullen (1831), 1 Mood. C C 300, R v Carney 
(J832), 1 Mood 0 C 351 , It v Pulbrook (1839), 9 C A P 37 * 

( r ) R ▼ Richards (1811), Buss & By 193 
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the form and Bnbstance must be regarded («) Words which are 
ambiguous m themselves and are not shown to be used m a 
special sense will not be held to constitute an order, request, or 
warrant (t), but evidence is admissible to show that an instrument, 
though m the form of a request, is treated m the ordinary 
course of business as an order (n), or, though in the form of a 
certificate (b) or receipt (c), is treated as a warrant, authority or 
request (d) To constitute a “request” for delivery of goods or 
money it is not necessary that the pet son whose writing is forged 
should have any authonty over or interest in the goods or money 
sought to be obtained (r) 

As m tho case of an older, it is not necessaiy that such request 
should be addressed to the person whom the indictment alleges 
that it was intended to defiaud(./), or even that it Bhonld be 
add tossed to any porsou whatever (q) 

1423 A seeuiity foi payment of money must be one winch, if 
genuine, would be binding at law A peison who, m considera 
lion of a cieditor forbearing to sue, gives an IOU signed by 
himself, and also foiges the name of another peison thereto, is 
guilty of forging a secuiity ( h ) 

(*) The diffoiomobet noon an oi dor and a irmiewt m that a n quest pui ports to 
bo madn without nuthnrit> to command an oi air with authouU (72 v hnelhnq 
f 1852), (> Cox, (1 0 2 10 C C K, jnr Jhiwh CJ, at p -Mi) See also 
It v 'I horn (181J), 2 Mood C C 210, It ban ion (18, >1) 2 I)eu 7 5 As to 
the indorsement of a lotloi of ucdit ace R v 11 dton (1S,jS), 1 F & P 301 , 
as to an ifiNtiuznont in the foimof a bill of exchange, but without an acceptance, 
see 72 v ('urn, (1811), 2 Mood C C 21 S In It v / qan (184 i), 1 Cox 0 C 
29, it was hold that a document m tho following words, “ 1 hoioby authonse 
my soivant man A II to ptocuio a watxh of vou” \\ is not an order or 
request , but such a document would he nn “ luthonty M which wold was 
piobably uiseitod to meet that case m the Foiguv Ait, 1^61 (21 &. 23 Viot c 9S), 
8 2,3 

(<) Suih words as “per beaior,” followed hy a desuipfion of goods and a 
signature (72 v Cullen (1821), 1 Mood 0 C 200), or “W Trim, 2s 91 (R v 
Kill* (1850), 4 Cox, C C 2o8) do not amount to an ordei or request for tho 
delivery of goods But see R v Putin ooL (1829), 9 0 A, P 27 

(«) L q , foreign letteis requesting a con espon dent of the writer in England 
to advance money (R v Raake (1828), 2 Mood C C <56, f a document m these 
words “Mr J * Please to pay A B the sum of £13, by order of C I) 
vour obliged 0 D ” (R v Carter (1814) 1 Oar & Kir 741), see R 

V Dr tiny (184 3), 1 Oox C 0 178 and R v Itnbn nllc (1849), 4 Cox, C C 

13, R ▼ Snelhng (1853), 6 Cox, 0 C 2,30, V C R, per Jimvis, C J , at 
p. 232 

S R v Roger* (1839) 90 A P 41 

R v Katf (1870) 11 Cox, C C *>29, 0 C E( where it was proved that b\ 
the custom of a building society such instruments were so treated 
(d) R v Matters (1812), Car & M 588, see R v Hunter (1794), 2 Leach, 

624; A v Rouse (IMP), 4 Cox, C 0 7 , II 7 Turbermlle (1849), 4 Cox, C C 

“ 13 ; A v Fuelling (1836), 6 Cox, C C 230, and oases there cited, but see 
/* V Mm (1830), 4 Oox C C 258 

(•} R V Thomas (IS 37) 2 Mood 0 C 16, 72 v James (1838), 8 0 &l> 292, 
and see 72. V Evans (1832), 5 C d. P 552 
(/) A r. Garter (1834) 7 C & P 134 

{q) R v Carm (1832), 1 Mood O C 331 , R v Cullm (1831), 1 Mood. C C 
300, R v JhUbrook (183 l >) 9C &P 37 
(A) R v Chambers (1871) 12 Cox, C C 109, C O A 
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1434. A receipt or acquittance as to be distinguished from an sm.4. 
authority to pay (i). A mere recital or memorandum of a payment Forger?, 
not purporting to be signed or acknowledged by the pretended Recoi “ 
payee is not a receipt, though propeily stamped and uttered as a p 
receipt (ft) But if an instrument purporting to be an agreement 
contains a recital of indebtedness followed by a release upon the 
payment of certain money and the words “ the receipt of which 
money is hereby acknowledged," thebe words constitute a receipt (Z). 

It is not necessaiy that the words “receipt" or “received” 
should appeal at all An instrument which represents that a person 
has received goods foi which he holds himself accountable to 
another is an accountable loceipt, although the word “received” 
does not appear on il(w) 

An instrument, the possession of which entitles a person to 
receive a delivery note, which delivery note enables him in the 
couise of a business to obtain possession of the goods descubed 

(*) R v Pcnker (1817), 2 Cox, 0 0 271 , also reported na 11 v Cooper (1847) 

2 Car A Kir 586, whero tho lit minor of a comity in paying the exponsoB of a 
proaooution waa amistomod to j>u> tho whole amount to the attomoy for the 
prosecution, but brfoie miking payment lie required the signature of eveiy 
peisoii named m the older fnr payment to bo wntton on the back of the oidei, 
and it was held that such hignutuie was not a leceipt, but onlv ail authority 
from the pei&on signing to the tiensurer to pay tho ]ieisoii pioducmg the ordei 
This case is now piovidud ioi bv tho addition of the woid “ authority ” to the 
Forget v Aot, 1861 (21 A 25 Viet c f >8), s 2d , stat 7 Geo 4 & 1 Will 4, c 66, 
s 10 undej which It v supra, wus decided, did not have tho word 

“authority M St*o H \ Rice (1811), 6 C A V 611, where a receipt Hignod by the 
ciptaiu of a detachment, on tlie authority o t winch money was icceived fiom an 
ainrv agent, was held to he a joceipt, although it was piovcd that such receipts 
were fipqiu nth cashed bv tradesmen who afteiwaids letenod tho money from 
the aim y agents , and tee Ji v //opr (1811), 1 Mood 0 V 414, wheio it was 
hi Id that a pajmastei’s leueipt for soldieis’ subsistence money which was 
cashed and ultimate!} paid to bemer b> the agent of the lognnmit was piopoily 
described as a leceipt, and nut an older for pivyment of inn«e\ 

(A) R v Harny (18121, Russ A Rj 227 A signature i* not necessary, 
howovor, to complete tho ioigery of «i loceipt (/f v lnt/tr (181 S) 2 Car A Ku 
63o) A 6cnp cutihcate of a lailwav compan} , although it referied to the pay- 
ment of a sum of money b> the holdci and acknowledged tho right of the 
holder to interest and to a share m the company was hold not to be a receipt or 
acquittance or an undertaking for the payment of money (if v If est (1847), 1 
Den 258, Clark v Neuvam (1847), 1 Lxcfi 131) 

(/) R v HiU (1847), 2 Cox, ( C 1 246, see It v Vaughan (1838), 8 C A P 
27b 

(m) R v Fries (1853), 6 Cox, C C 165 whoie the document read, M By order 
of A B we have this da> tiansfeired into the name of C 1) 759 minrfuis 
wheat ex E F Enteied by A B and now l}ing at our grananes G ll A 
pawnbroker’s ticket is an accountable leceipt for goods (if v Fttchie (18j 7), 7 
Cox, C C 257, C C R , pfr Ckompton J , at p 260) A turnpike ticket is a 
recoipt for money (if v rtUh (1862), 9 Cox, C 0 160, COR) An oidmaiy 
railway ticket is not an acquittance or receipt for money (if v Goodin (1871;, 

11 Cox, C C 672) A document called a “ clearance, ” certifying that a member 
of a friendly society has paid all dues and demands, is not an acquittance cflr 
receipt (if v French (1870), 11 Cox, C C 472, COR) If a person writes 
under a tradesman s bill the woid “ paid M and the name of the tradesman, thus 
purports to be a receipt for money {R v Houseman (1837), 8 C &V 180) Bee 
if. v Martin (1836), 7 C A P 549, overruling R v Thompson (1801), 2 Leach, 

910) Ajb to proving that a document which does not purport to be a receipt 
is a receipt, see if v Hunter (1794), 2 Leach, 624 , if v Rogers GSJ9), 9 C A P 
14 
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Scot 4. therein, is a receipt («) An entry in a banker’s pass-book is an 
Forgery accountable receipt for the payment of money (o). 

— The receipt need not be for money which the person defianded 
Ik id m his individual right , it may be for money which he held 
in right of others ( j>) 

It is not necessity that the forgeiy should be in the body of 
the receipt ( q ) The document must, however, be complete , and 
therefore a “ scrip leceipt ” not filled up with the name of the 
subscriber is not a leceipt (») 

Forgery may be committed in respect of a copy of a receipt if 
the party malmig the false copy lelies upon it as evidence upon 
the supposed loss of the original (*) 

Where pait payment has been received by an agent for his 
principal and duly accounted for, and after the termination of the 
agency, the foimer agent collects the balance of the debt under 
false pietences and altets the receipt previously given, Buch 
altoiation of a “spent” receipt is not forgery of a ieceipt(t) 


(j.) 11 v Mci</h (1S37), 7 Cox, C U 101 

(o) li v Jlameon (1777), 1 Loach 180, and nog R v bmith (1862k 9 Cox, 
C (J 162, 0 0 It , whom a prisonei, who was both Ircasmer and memoei of an 
uneiuullod fnendlv socinty, made factitious entuos m u book put porting to bo 
n buik puss book (bin li entries purpoituig to vouch that he had paid certain 
motions into tho bank, and that the bank had anknow lodged the receipt of 
thorn, whueas tho entries were t ilae and fiandulont), and it u is held that the 
pnsonoi, although a menibci of tho society and inf clouted m the moneys, might 
bo convicted oi ioigoij of a iotiupt, and see li v Aikmwn (1811), 2 Mood 
(J 0 21 j, whom bankets being accustomed to give leceipts on deposit of 
money in the following form Kcconed of A 11 £S5 to his ciedit This 
moipt not transferable,” and on the leturn of the receipt wi»h A B 's sign a 
tuie lo tepay the moil with interest, it was held that foigoiv of A. B 's 
signutuie constituted lot get \ of an “acquittance " lor £85 and interest 

( p) h g , on behult oi a chan table institution ( R v Jone* (1785), 1 Leach, 366) 

M Thus whoie tho both ot an accountable receipt m knowledgcd four pounds, 

and tho pusonor altered tho hgme 4 in the comet ot the leceipt to 40, and in 
passing the nistiumcnt stated that the woid four m tho bodv had been written 
by mistake, it was held that the pnsonoi hud committed forget y (li v Johiutvn 

(i 8 )i), o Cox, c o 133, u c rc (ir); 

(r) R v / 1 /on (1793), 2 Leach 597 Such a case is to be distinguished fiom 
an ontiv in a banka's pass-book, wheie the entry purpoits to be in a book 
cont uning xeempts fiom customeis, and thereioie *hows that the money was 
swooned fiom tho person to whom the book belonged 

(«) Up fold y Lett (1801), 5 Esp 101 

(t) R v Sargt nt (1865), 10 Cox, C C lol Tho offence here committed is 
that oi obtaining money by false ptetonces It is not forgeiy of a receipt for a 

i ieison to sign a ro< oipt m Ins own name foi someone else, e g , “ Received for 
it Audunan, G Aiscott” (li v Arntott 0834), 6 C t & P 408) and such roceipt 
is apparently not withm s 21 of tho Porgory Act, 1861 (24 & 25 Viet c 98) 
If words are added which do not alter the original character of the receipt this 
of itself d< not amount to forgery of a receipt (R v MtUan (1866), 10 Cox, 
O 0 364) In a cuso where a Btution-m aster, whose duty it was to pav B both 
tor collection and delivery of parcels, set down items of collection and delivery 
m parallel columns, but paid for collection only, and obtained a receipt at the 
bottom of the collection column, under which he secretly put a stamp and 
wrote acioss it the amount appearing due on both columns, it was found by 
the jury that the document to which, this addition was made bore a different 
ineaniug afterwaids from that which it boTe before, and it was held that the 

g nftoner was rmhtlv ©omitted of forging a receipt (if ▼ Griffith* (1858), 7 
ox. C C 501, € l' R). 
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(Ki ) BHU of Btxhang* etc. 

1425 Everyone is guilty of felony whQ, with intent to detrend (ah 

(1) forges or alters any bill of exchange (5) or any. acceptance, 
indorsement, or assignment thereof, or any promissory note (<•) or 
indorsement or assignment thereof, or Jcnowingly offers, utters 
etc. any such bill etc with knowledge that it is forged (d ) ; 

(2) obliterates, adds to, or alters the crossing on any cheque or draft 
on a banker (e); (3) offers, utters etc‘(/) any such cheque or 
draft with any such obliteration, addition or alteration of words 
with knowledge that such obliteration etc has beon made (jj) 

The punishment for such offence is penal servitude for life, or 
for any.penod not less than three years, or imprisonment for not 
more than two yoais, with or without hard labour (h) 

1426 Everyone is b> statute guilty of felony who without lawful 
authority or excuse (») and with intent to defiaud draws, makes, 
signs, accepts, or mdoises any bill of exchange or promissory note 
by procui ation or otherwise on behalf of any other person, or offers, 
utteis, disposes of or puts off any such bill or note, so drawn etc. 
with knowledge that it was so diawn etc 

The punishment foi such offence is penal seivitude for not more 
than foui teen nor less than thiee yeais, oi imprisonment not 
exceeding two years, with or without hard laboui (k) 

1427 The expression “ a bill of exchange " includes a cheque (l) 
A document which by reason of the transposition of woids departs 


(a) As to intent to dofiatul, son R v Wihon (1847), 2 Oar & Kir 627 , 
Flouer v Shaw (1818), 2 Cai A Kn 70J , It v Boutxen (1813), Russ & By 
260, and p 713, ante 

[b) R v Birkett (1813) Russ & R} 2ol , II v Clnthohn (181 3), Bum A By 
297 Tho words “ anv bill of exchange” have beon held 1o cover foioigu as 
well as inland bills (A* v Roberta (18j 7), 7 Cox, 0 C 422, C < ' R (Ir ) ) 

(r) A conditional agreement to pav is not a promisso / note (Bills of 
Exchange Act, 1882 (4 o & 46 Viet c 61), s 83 (1)) See R \ Iloune (I860), 1) 
Cox, C C 320 , as to an instrument allfged to be a promissory note, but really 
a nullit} , 806 It Burt e (1822) Buss As Ity 496 

(d) Forgeiy Act, 1861 (24 & 25 Viet < 98} s 22 As to definition of bill of 
exchange and pioinissoiy note, see Bills of Exchange Act, 1862 (43 A 46 Viet 
c j 61 ), si 3 (1), 83 (1), and title Bills ok Exohanoe, Vol II , p 462 

(e) The erm “ cheque or draft on a bunker ” iik ludes any coupon bearing across 
its faco an addition m written, printed, or stamped letters of tho name of any 
banker, or of the words “ and company ” in full or abbreviated between two 
transveise lines (The Local Loans Act, 1875 (38 & 39 Viet c 83), s 32) and on 
any document issued by a customer of any banker intended to enable any 
person or body corporate^to obtain payment from such banker of the sum 
mentioned in such document (Revenue Act, 188.1 (46 & 47 Viet o. bo) 
s 17) 

(/; Foigery Act, 1861 (24 & 25 Yict c 08), s 25 
(a) Ibid 


[h) Ibid , Penal Servitude Act, 1801 (54 & 55 Yict c 69), s. 1, The offenCe 
is not triable at quai ter sessions 

(t) This section does not, like many others, provide that the proof of lawful 
authority or excuse shall he on the party accused, 

(*) Forgery Act, 1861 (24 A 25 Yict c 98), s 24 , Penal Servitude Act, 1891 
(54 k 65 Yict c 69), s 1 The offence is not triable at quarter sessions 

2 ) Bills of Exchange Act, 1882 (45 & 46 Viet c 61), s. 73, where a cheque* 
efined as a bill of exchange drawn on a hanker, payable on demand 
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8 KCJT 4 
Forgery 
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amount of 
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exchange 


from tlio ordinary form of a cheque may still be a cheque for the 
forget y of which an indictment null lie (m) Forgery may be 
committed m respect of a post-dated cheque (n) 

1428 The alteration of a bill of exchange fiom a lower to a higher 
hum constitutes forgery as well as “ altering*' , therefore a prisoner 
who has committed such offence may be convicted without any specific 
charge of altering in the indictment (o) Alteration of the date of 
payment, or even the slightest insertion, alteration, or erasure in 
any material part of a true instrument so as to give it a new 
operation constitutes foigeiy(p) 

It is not necessary that the bill or note as altered should be 
grammatical ( q ) or negotiable (r), or that the signature should be 
a far simile ot that of the poison whose signature it pui ports to 
bo (#) 

There can be no forging or uttering of a bill of exchange or note, 
if it is incomplete as foi god ( t ) 


(m) The tout appeals to be whether the diawei would be obliged topiy, if 
tbo bunk i of used Thus “pay Mr C Beventeen or beuiei pounds, eleven 
shillings,” dated, signed and addinssod as a cheque, was held to constitute a 
cheque tunable of being the subject of forgoiv (R v Bonham (184 7), 2 Cox, 
V 0 189) 

M See Bills of Exchange Act, 1882 (45 & 4b Viet c 61), s 1 1 (2) In R \ 
Taylor (1813), 1 Car & Kir 213, which was tlio case of a pcM-d.itod cheque, 
the indictment was for forgery of an order foi the payment of money An 
indictment for the fnigeiy of a cheque would in such a case now, it seems, be 
good As to ioigoij oi un uiincKessaiy ludoiMUiiont for the sako of obtaining 
credit and getting a die quo cashed, eoe R v Wardell (1862), 3 F A F 82 
(«) R v Prague (1802), Russ & Ily 31 



eeeiving back a paid cheque altered the handwriting 
and loturnod it, declaring it to hue been a forgo? 3, not for the purpose of 
giung a new opeiation to the cheque, but in order to suppoit a false chaige of 
ioigen , and m order to obtain inone\ bv a false pretence, it was held that such 
alteration was not foigerv ( Urittatn \ Hank of Tondon (1863), 3 F & F 465) 
Such an act would he indictable os an attempt to obtain monc) by false 
piotomos, seo p (> l )2, ante 

(</) R y Post (1806), Russ & R) 101 fu banker's one pound note changed to 
ten pound, pound being left m the singular) 

(») R v Box (181oVRuss & Ry 300 , R v WxnierlntUm (1814), 2Car &Kir 
37 (a bill pay able to tno ordci of four persons indorsed with the forged signature 
of one of them) 

(s) if v A/ciao??y(1854), 6 Cox, C C 487, C C R (Ir ) (where a prisoner wduced 
his wife, whose maiden name was Arn Matters, to sign two notes A Watters, 
and handed them to the pro*»'cutor as being the motes of bin mother-in-law 
Catherine Watters, it was held that the variation of signature, not being 
sufficient to put a paity on inquiry, did not prevent the prisoner from being 
guilty of forging and uttering) , see also R v Parke (1843), 1 Cox, O C 4, 
andoompaie if ? Fitzgerald (1741), 1 Leach, 20 (a conviction for forging a 
will of Iwter Perry under the name of John Perry) 

(*) “ 00 signature to a promissory note (1? v Paieman (1821), 

Russ « By 4«>5, or no driwei's name to a bill of exchange ( R v Harper (1881), 
7 Q B D. 78, C C R) , R y Butiemick (1839), 2 Mood & R196, R y Mopsry 
(1868), 11 Cox, 143) , see Bills of EZgehange Act, 1882 (45 A 46 Viet c 61), s 3, 
otiio paWsnamesf/? v Pandall{ 1611), Russ &Ry 195, R v Richard* (1811), 
Ittres <& Ry 10a) It seems that one who writes another person's name across 
* blank stamp cannot be convicted of forgery, though the stamped document be 
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m 

1439 To rign a bill or indorsement in an assumed name with saw i. 
intent to defraud is forgery, and it is immaterial that the bill would Forgery, 
have been equally taken if the person charged had indorsed Ins 0 "J — 
own name (o) * 

Where a person has assumed a false name for the put pose of com- namo 
nutting a fiaud by drawing, accepting, or indorsing lulls in that 
name, and subsequently signB bills in that name, he commits 
forgery, and the onus is upon lura of piovmg that he assumed the 
false name on other occasions and for other purposes (h) But if a 
person has assumed the name for other fraudulent pin poses and 
signs the assumed name to a false instrument, he is not guilty of 
foigery, unless when he assumed the fictitious name he contem- 
plated the making of the false mstiunient (r) 

An acceptance, drawing, or indorsement written or piocured to be Fictitious or 
wiitten m the name of a fictitious or non-existing person is n m) n-exi»tiu£ 
forgeiy (d), and as m the case of an assumed name it is immateiial l>ento “ 


afterwanls filled up by o confederate (R v Ooole (18J8) 8 0 & P 682) But if 
the person who forges the name, uttois tho instrument after it has been filled up, 
ho could he convicted of the ofTonce of uttering (ibid ) So if a cheque which 
requires the signature of more than one poison is ultoied, whilo it only has tho 
signature of one, tho person who made tho iilleintion cannot bo convicted of 
forging the cheque ( R v Turpin (1819) 2 Ou & Kir 820) There cannot he a 
conviction for forgery of a bill, if on the fare of it is vmd(/? v Moffatt 
81787), 1 Leach, 43f), hut there may bo a conviction for forgoiy, if the bill is 
void for reasons not appearing on the face of it (It v Mmhntosh (1800), 2 Loach, 
(83) A person who forges a document in tho form of a bill of oxihunge, but 
nqmnng tho drawee to pay to hiH own order, accepted bv tho diawoe and 
ndorsed by t lie drawei, uinnot be convicted of forging a bill of exchange (R y 
Bartlett (1841), 2 Mood A K 102) See now Bills of Exchange A(t, 1882 (45 & 
46Vict c 61, s 5), and Fielder v Marshall (1801), 9 0 B (N fl)G0(>, Veto v 
Reynolds (1854), 9 Exch 410 , Ldis v Bmy (1827), 6B & 0 483 As to foigery 
of a document m the form of a promissory noto, m&do payable to a nuinbei of 
unspecified persons nssocietod undor a genezal name and not instituting a firm 

01 coiporation, see R y Claikson (1844), 1 Cox, C C 110, but see the definition 
of piomissory note m tho Bills of Exchange Act, 1882 ( 15 & 40 Viet o G1 ), s 8.J 
As to a bill of exchange without a diawee, soo R v Hawkea (1838), 2 Mood 
0 C 60, R y Smith (1843), 2 Mood 0 C 295, Gray y Milner (1819), 8 Taunt 
739, R V Hunter (1823), Buss Ally 511, R v Cuiry (1841), 2 Mood (J C 
218, but see now Bills of Exchange Act, 1882 (45 & 40 Viet c 01), s 3 A 
doc um ent m the form of a bill m which the words 11 (without acceptance)” are 
added is none the less a bill of exchange ( R v Kirmtar (18 38), 2 Mood & It 117) 

A person may be convicted of forgery of a document which by law should he 
stamped, although it is unstamped or insufficiently stamped ( R y Ricultst (170(5), 

2 Leach, 703, R v Hawlceswood (1783), 1 Leach, 257 , R v Morton (1 <95), 2 
East, P C 955) 

(a) R v Marshall (1804), Buss & By 75, R v Francis (1811), Buss & 
R\ 209, R v Whiley (1805), Boss & Ky 90 

(b) R y Peacock (1814), Buss & By 27N 

(r) R v Whyte (1851), 6 Cox, C 0 290, R r Rontum (1813), Rush A Ky 
260 , R v Peacock , supra, see U v Aitklee (1787), 1 Leach, 438; see 2 JIasj;, 
V C 960 

S R. y Rogers (1838), 8 C & P 629 , R. v Taft (1777), 1 Leach, 1 72 , R v. 
nd (1772), 1 Leach, 83, R v Taylor (1779), 1 Leach, 214 , R v Mitckdl 
(1847), 1 Den 282, R v Lockett (1772), 1 Leach, 94 (signing a fit titious name 
as the pretended drawer of a cheque) Proof that no person of the drawer's 
name keeps an account or has a right to draw cheque on the drawee iBprimd # 
facie evidence that the drawer is a fictitious person (72 v. Bach hr (1831), oC & 

P 118, and see R v Ashby (I860), 2 P 560) 
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Scot 4 that the money obtained by the uttering of the forged indorsement 
Forgery might equally have been obtained by a true indorsement (e) 

An acceptance written by a person in his own name to represent 
a fictitious fhm(e), or an indorsement written by a person m his 
own name (which happens to be the same as that of the payee) 
with the knowledge that the real payee is another person (f ), is 
forgery 

It is not forgery for anyone to pass himself off aB the person 
whose genuine indorsement is on a bill ( g ). 

UaAofbonscd 1430 It is forgery to write or procure another person to write 
accept tiioe the acceptance of an existing person without his authority (h) It 
eta 


(<?) R v 7 aft (Mil), 1 Leach, 17*2, and R y Taylor (1779), 1 Leach, 214 
(/) Afrad v Young (1790), 4 Term Rod 28, see also R y Parke (184 3), 1 
Cox, 4, where a bank po«-t bill payuble to J Paike & Son, and intended for John 
Parke A Son, was obtained by a person carrying on business as J Paike & Co , 
and indorsed by him m name of Jas Paike & Son, a fictitious firm, intent 
to defraud being provod, it was held that the indoiser was guilty of forgery If 
A B with tho authonty of 0 D , who has the same name as E F , writes tho 
name of C 1) for the pui pose of passing a bill off as that of E F , A B is 
guilty of forgeiy, and this whether E F is an oxistmgor a non existing person 
but if a prison givos a note entirely as his own, his signing it in a fictitious 
name is not forgot y, if the credit is given wholly to himself without any icgard 
to the name signed oi fo any third person (R v Mat tin (1879), 5 Q.B D 34, 
Dunn (1766), 1 Loach, 57 , if v Parke* (1796), 2 Leach, 775) 

Hi i etj (1782), 2 East, P 0 856 A person who acted m this way 


0 0 R , It 


{3) U v 
lght be c 


might be convicted of obtaining or of attempting to obtain money by false 
piotences , see p 692, ante Wlion a bill is addiessed to a person whose name is 
given with a description and addition, and the bill is accepted by a person who 
bears that name but to whom the doscuption and addition do not apply, and 
theie is no one of that name to whom that description and addition do applj , 
the porson who uttois such a bill containing the false descnption is not guiltj 
of fmgor> (12 v Webb (1S19) Russ iSL Ei 405) , and see R v hpps (1864), 4 
F A F 81, whoie a pnsonei hiving induced a poison to accept a bill directed 
toB , but h mug no addition, descnption or adriioss, subsequently added a false 
addtess but no doscuption, i ©presenting that the acceptance was that of “ a 
customer,” it was held theie was no foigerv In the^e two cases theie was no 
evidonoe that the pnsonor mtendod to make the acceptance to appear to be by a 
porson other than the actual acceptor (ibid , atp S3, por Willes, J ) But where 
a prisoner induced a person to sign his name upon a blank stamp, and afterwards 
on the paper where tne name appealed wiote a bill of exchange with the name of 
a drawee identical with the name signed, and added a place of payment m 
another town, intending the bill to appear drawn upon and accepted by another 
existing poison of the same name as that signed, but losidmg m such other 
town, it was held that foi gory had boon committed (if v Blenhnsop (1847), 2 
Gar & Kir 531), and it is immaterial whether such other person actually exists 
or not (R \ A/qw, *«/*•«) , but see if y Watts (1821), Russ & Ry 436 (where a 
prisoner uttered a pi omissorj noto purporting to be drawn by A B of Tipton 
and payable to pnsonor and stitod at the tune that A B kept the “Bull’s 
Head*' at Tipton, it was hold tliat he was guilty of forgory, although theie were 
two persons of the diawoi’s name at Tipton, and only the one who kept the 
‘ 4 Bull*! Head " was callod to deny tho signatuie) , R v Hampton (1830), 1 Mood 
G 0 455* where a bill purpoi ted to be Accepted by A B , draper, Birmingham, 
upon A* B/s evidence that he knew no othei draper at Birmingham of his name, 
it was held there was evidence for the jury that he was the only draper in 
B'txnmgh&mof that nfmo ( R y White (1861), 2 F & F 554, see also R y 
King (1832); 5 C & P 123) If a bill purpoits to be accepted by A B , and 
A B on being shown the bill sayw ft is a “ good bill," this is evidence for the 


. liny that A & wrote the acceptance (R v Heim (1782), 1 Leach, 232) 
(A) If v Rdgke (1838)* 8-C A V b29 f R v, Mitchell (1844), 1 Den 282, 


n In 



Part XIII. — Offences against Propkrtt. 

ib immaterial that the person writing such acceptance may believe 
either that he will be able to pay the bill or that the person 
defrauded will refrain fiom prosecuting (t) But Authority may be 
implied from acts, and a person who signs another person’s name 
on a bill believing upon leasonable grounds that he has authority 
is not guilty of forgery (/i) 

It is forgery to mdoise a bill by piocuration under a false and 
fraudulent assumption of authority so to indorse it (I) 

If a person holding a blank cheque or acceptance with authority 
to fill it up for a certain amount fills it up for a largt r amount, he 
commits forgery (m), even though he believes such ltugei amount 
to be due to him from the ownei of the cheque (») 

• 

> v iv ) Euhequcr Bills etc. 

1431 Eveiyone is by statute (o) guilty of felony who with intent to 
defraud foigeaoi alteisoi knowingly uttors, disposes, oi puts ofl with 
knowledge that it is forged oi alteied any Exchequer bill, including a 
Tieasury bill (p), and a war bond (7), Exchequer bond or Exchequer 
debenture, 01 indorsement theioon, or a u signmont thereof, or any 
leceipt or ceitificate foi mteicst acciumg thereon 

The punishment for such offence is penal seivitude for life or for 
any period not loss than thice yoaiB, 01 impnsomnent foi not mold 
than two years, with 01 without haid labom (1) 

1432 Eveiyone is by statute (*) guilty of felony who without lawful 
authouty 01 excuse (/) makes or causes to be made or assists m 
making, or knowingly has custody or possession of (1) any frame, 
mould, or insti ument having therein any words, letters, ligui es, marks, 
lines, or devices, peculiar to and appealing in the substance of any 


tho caso of foigci> of a loceipt it was hold sufficient if the j usonor by loiter 
dii ec ted his innocent agent tli it he was 11 at liboity” to Big tho name of a 
third person (ft v Clifford (184 >), 2 Car A Kir 202) 

(t) It v toilc* (IMj), 7 C i P 224, R v Heard (1837), 8 C A P 143 
See intent to defraud, p 713, aide On a charge of uttering a forgod bill it 
is immateiiul that the bill has since been paid by tho pusoner, if thooifemo has 
been completed nt tho time of ut tonne (It y (hack (18 JO), 9 C A P 499) 

(A) R v Beard , supra, at p 150 , It v forbrs, supra Tho intimacy of the 
parties, and the fact that tne prisoner's act has been ratified on a previous 
occasion may be taken into account (R v Parish (1837), 8 0 & P 94) 

(7) Forgery Act, 1861 (24 A 2 o Viet c %), s 24 Beforo that Act it was not 
foigcrv , see It v Whitt (1847), 2 Car A Kir 404 
(m) R v Hart (1836) 7 C & P 6o2, R v Bateman (1846), 1 Cox, 0 C 186, 
ft > Wilson (1847), 2 Car A Kir 527 In all cases there must be the mtont to 
defraud As to evidence oithe intent, see p 380, ante, and p 764, post 

R v lit Ison (1847), 2 Car A Kir 627, and uitent to defraud, p 713, aide 
(oj Forgery Act, 1881 (24 & 25 Virt c 98), s 8 
p) Treasury Pills Act, 1877 (40 A 41 Virf c 2), s 10 
[q) Under the War Loan Act, 1900 (War Loan Act, 1900 (63 A 64 Yict c 2J, 

(rj forgery Act, 1861 (24 A 25 Yict c. 98), s 8, Exchequer Bills and Bonds 
Act, 1866 (29 A 30 Viet c 25), ss 15, 25, Penal Servitude Act, 1891 (54 A 65 
Yict c 09) f b 1 This offence is not triable at quarter sessions 
W Forgery Act, 1861 (24 A 25 Viet c 98), ss 9, 10 

ft) The onus of proof of such authority or excuse in each ruso lies on the 
party accused (ss 9, 10) % 
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Scot 4 paper provided 01 to be provided or Used for Exchequer bills (a), bonds, 

Forgery or debentures (b ) ; (2) any machinery for working any threads into 
the substance of any paper or any such thread, and intended to 
imitate such words, letters, figures, marks, lines, threads, or devices , 
or (8) any plate peculiarly employed for printing such exchequer 
bills, bonds, or debentures , or (4) any die or Beal peculiarly used for 
pi epanng any such plate or for sealing such Exchequer bills, bonds, 
or debentures as aforesaid , (5) any plate, die, or seal intended to 
mutate any sue h plate, die, or seal as aforesaid (c) , (6) any paper in 
the substance of which shall appear any such words, letters, figures, 
marks, lines, threads, or other devices as aforesaid, or any part of 
such words etc intended to imitate such words etc ( d ) , also every- 
one who (7) causes or assists in causing such words, letters, figures, 
marks, linos, thieads, or other devices, or patts thereof, intended to 
imitate the same to appear in the substance of any paper whatever (c), 
or (8) takes or assists m taking any impression of any such plate, 
dio, or seal as aforesaid (e) 

The punishment for any such offence is penal seivitude foi seven 
years, or for any peuod not less than three years, or impnsonment 
for any peuod not exceeding two years, with or without hard 
labom (/) 

Purchase of 1433 Evoiyone is by statute (g) guilty of misdemeanour who 

provided for without lawful authority or excuse (k) pm chases or receives or 

Exchequer knowingly has custody or possession of (1) any paper manufactured 

tulle eta or provided by or under authonty of the Inland Revenue Com- 

missioneis or Commissioneis of the Treasury for the purpose of 
being used as Tioasury bills (i), war bonds (k), Exchequer bills, bonds, 
or debentures, before such papei shall have been duly Btamped, 
signed, and issued foi public use , (2) any such plate, die oi seal as 
uioiesaid 

The punishment for such offence is impnsonment for any term 
not moio than five nor less than three yoais with or without haid 
labom (0 


(a) The term *' Exchequer bill”includes Treasury bills (Tieosury Bills Act, 1877 
(40 & 11 Vu,t c 2), s 10, war bonds (War Loan Act, 1900 (61 A 64 Viet c 2), 
8 4 id)), and Metropolitan bills (Metropolitan Board of Wbiks (Money) Act, 
188.1 (ti. .1: 47 Viet c. 27), a 21) 

(b) Forgery Act, 1861 (24 & 20 Vut c 98), 8 9. 

'«) I bul 

' d ) Ihd , a. 10 
It) IM 

(/) Ibid as 9, 10, as altered by the Penal Servitude Act, 1891 (54 & 55 
Viet. o 69‘ a 1 , bee also the Exchequer Bills and Bonds Act, 1866 (29 & 30 
Viot c 89 20, 21, 25, which deals with the manufacturing and unlawful 
possession of papei , plates etc intended to imitate those used for Exchequer 
lulls. The off Mice is not triable at quaiter sessions, but see Quartor Sessions 
Aot, 1843 (ft ft 6 Viot o 38), s 1 
(g) Forgery Aot, 1861 (24 ft 25 Viet c 98), s 11 

(a) The onus of proof ot such authonty or excuse lies on the party accused 

{ibid , s 11) * 

(i) Tieosury Bills Act, 1577 (40 ft 41 Viet c 2), s 10 
(*) War Loan Act, 1900 (t>3 ft 64 Viet c 2), s 4 (3) 

(f) Forgery Aot, 18(il (24 i. 25 Viet c 98) s 11 
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1484 Every person is by statute (m) guilty of felony who with Shot* * 
intent to defraud forges, alters, or offers, utters, disposes of, or puts off, Forgery* 
knowing that it is forged or altered, any bond commonly called an 1( 7~ Ej ^ 
East India bond, or any bond, debenture, or security issued or made hidwbond. 
under any Act passed or to be passed relating to the East Indies, or 
any indorsement thereon or assignment thereof 

The punishment of this offence is penal servitude for life or for 
any period not less than three years, or imprisonment fox any term 
not exceeding two years with or without hard labour (n) 

1433 Any peison is by statute (o) guilty of felony who fraudu- Foigfng 
lently foiges or alters or offers, utters, disposes of, or puts off, debentures 
knowing ^that it is foigedoi altered, any debenture issued under any 
lawful authority whatsoever either within the King's dominions or 
elsewhere 

The punishment for this offence is penal servitude for fourteen 
years or for any peuod not less than three years, or imprison- 
ment for any tcirn not exceeding two years with or without hard 
labour ( p ) 

(v ) Deeds etc 

1436 Eveiyone is by statute (f/) guilty of felony who, with Forcing 
intent to defraud (/), commits any of the following acts (1) foiges d«id»eu>. 
or alters any dee<l(s), (2) foiges or alters any bond or wilting 

( in ) Forgery Act, 1801 (24 & 25 Yict c 08), a 7 

(n) Ibid , Penal {Servitude Act, 1891 (54 A 55 Viet c 60), s 1 The offence 
is not ti table at quarter ses&ions 

(o) Forgery Act, 1861 (24 & 25 Viol c 08), 6 26 Ad to the meaning of 
‘ (lebontuie ” see British India Steam Navigation Co v Inland Revenue Cornmts 

Bittners (1881), 7 Q B D 165, Edmonds v Blama I ur nates Co (1887), *16 
Oh D 215 , Levy v Aherooms State and Slab Co (1887), 87 Ch 1) 260 

( p ) Forgery Act, 1861 (24 & 25 Viet c 98), s 26, Penal Servitude Act, 

1801 (54 A 55 Viet c 60, Statute Law Revision (No 2) A t 1803 (56 & 57 
Viet o 54) The words * with intent to defraud” are omitted 'tom this section 
and “fraudulenth ’'is used instead , as to which, hoe It v Fawner (1872), 12 
Cox, C C 235 The offence w not tiiable at quinta sessions 

(q) 1" orgerv Act, 1861 (24 A 2,> Viet c 08), s 20 

(r) But not necessarily to defraud the person whose name is forged ( It v 
Trsnfield (1858), IF &F 43) 

(a) Forgery Act, 1861 (24 & 25 Viet c 08), s 20 Foi the moaning ui a deed 
within this statute see R v Morton (1873), L B 2C C It 22, whore it was held 
that a letter of orders under the seal of a bishop was not a deed for the puipodo 
of this section u Any instrument delivered as a deed which either itself passes 
an interest or property or is in affirmance or confirmation of something whoieby 
an interest or property passes is a deed " (per Bovill, < ’ J , at p 27) Cuare 
whether the probate of a will is a deed (per Blackburn, J , at p 28) A power 
of attorney under seal is a deed (tbtd , JL v Lyon (1813), Russ. & Ry 25«i , 

R v FaunUeroy (1824), 1 O & P 421 , see also Forgery Act, 1861 (24 A 25 
Viet, c 98), ss 2, 4 

It is forgery under a. 20 to make a deed fraudulently with a false date, 
when the date is a material part of the deed, although the deed is m fiu t made 
by and between the persons by and between whom it purports to be made (II y 
Ritson (1869), L B 1 0 C E. 200 , and see Re Cooper, Cooper y Vesetj (1882), 20 
Ch. D 611, 0 A, where a son who was hmr>-aUlaw of his father and -executor 
and oo-trustee under his father's will alone executed deeds in his own name as 
absolute owner, and it was held that such deeds were forgeries, see per Lindlry, 

Tu J , at p. 634) It is no defenoe to an indictment for forgery of a deed thsd the, 
deed is not executed in compliance with the directory provision of a statute, if 
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b eot. 4 obligatory (a), or assignment of each bond or writing obligatory , 

Forgery, or (3) knowingly utteis, disposes of, or puts off with knowledge that 
— it is forged oi altered, any forged or alteied deed or bond or writing 
obligatory, or assignment of such bond or writing obligatory^), 

(4) lorges any name, handwriting, or signatuie purporting to be that 
of an attesting witness to a deed or bond or writing obligatory , 

(5) offers, utters, disposes of, or puts off any deed, bond, or writing 
obligatory, having u name, handwriting, or signature so foiged, 
with knowledge that it is forged (c) 

The punishment for such offence is penal servitude for life or for 
any period not less than three yeais, or imprisonment for any 
period not exceeding two years, with or without haid labour (d) 

a 

Forging will. 1437 Ever} one is by statute (e) guilty of felony who with intent 
to defraud ( /), forges or alters any will, testament, codicil, or testa- 
mentaiy instiument, whether or no such instrument be designated 
by any special name m any statute, or offers, utteis, disposes of or 
puts off any such instrument knowing it to be forged or altered 

The punishment is the same as m the case of the last-mentioned 
offence (?) 

Tt is not necessaiy to constitute this offence that the person whose 
will is foiged should he deceased ( h\ or should ever have existed (0 


the non-iomph into with such provision doc a not m ike the dud void (R v 1 yon 
(1813), liuRs A It) 2u5) Ahtn, it seems, if the died us i \ciuted would be 
wholly void 

(<i) See as to an ndimiiibtratinn bond R v Bar her (1844), 1 l\u A Kir 414 
Tn R v Duunttt ( 1 7 € >2), 2 Loach, o81, on the construction of tho words ‘bond, 
writing obligator * in the Poijuiy Act, 17 JS (2 Goo 2, c 2d), b 1, it was held 
that a bond was lightly described as a “ bond and wilting obligatory, M although 
it bad no condition with a penalty or defeasance ntta< hod to it Any security 
(othei than debenture stock) issued under the Local Loans Act, 187o (38 & 39 
Viet c 83), is a writing oblig itoiy within this section see ibid , s 32 

(ft) See note (a), supra , Poigoiv Ait 18bl (24 A 25 Vut c 98), s 20 It is 
foigeiv to put a seal fraudulently to a document which is invalid without seal 
aftoi **uoh doinment has beon signed (oi mat Led), but it is not forgery to induce 
a poison to execute a deed by mibiepicsen ting its legal effect (R v Coffins (184 J), 
2 Mood & 11 Jbl, 40b, compare R \ Chadwick (1844), 2 Mood &B 54 5) 
Wheie a bond is joint and several, an indictment lies for the forgery of one 
signature, although the other signature is genuine (R v Richards (1844), 1 
Cox. C 0 62) 

M Koigeiy Act, 1801 (24 A 25 Viet c 98), s 20 

(d) 1 bid , as altered bj the Penal Servitude Act, 1891 (54 A 55 Viet c 69), s l 
The off once is not triable at quuitor sessions 

(e) Eoigen Act, 1861 (2k A 25 ^ict c 98), s 39 

(/) A pnsamer in a case tnod before the statute (R y Tufts (1848), 3 Cox, C 0 
160, 0. 0 It) was proved to have forged the will of his fathoi, but m the 
absence of proof that iui\ pel son had been defiau&od theieby, it was held that 
he could not be convicted of intent to defraud any person See intent to 
defraud, antr 

(p) Porgeiy Act, 1861 (24 A 25 Viot c. 98), s 39, and see note (d), supra 
„ (A) The offence consists m the fraudulent making of the will, not in tbe legal 
effect of the forgery (R v P«oyaiT(1787), 2 £ast,P 0 948, R ▼ Stirling (1773), 
1 Leach, 99). 

(i) R y* Avert/ (1838), 8 0 A P 596 (under the corresponding section (s 9) 
of Porgery Act, 1830 (11 Geo 4 & 1 Will 4, c 66)) The offence is none the 
less committed, although the correct Christian name of the supposed testator is 
no( Bigned (B* V Fitzgerald (1741), 1 Leach, 20) The rule which prohibits the 
giving in evidto&oe of documents placed in a solicitor's hands m professional 
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(vi) Forging the King's Seals, 

1438 Everyone is by statute (A.) guilty of felony, (1) who forges or 
counterfeits any of the King's seals or the stamp or impression 
thereof, or (2) who utters, knowing it to be forged or counterfeited, 
any such seal, stamp, or impression (or any forged or counterfeited 
stamp or impression apparently intended to resemble such stamp or 
impression) , or (8) who forges or alters, or utters, knowing it to be 
forged or altered, any document or instrument bearing such stamps 
or impressions. 

The punishment for this offence is penal servitude for life or for 
not less than three yearB, or imprisonment not exceeding two veais 
with or without haid labour (A) These offences are not tuuble at 
quarter sessions ( l ). 

(vu ) Records, Processes of Court, and Instruments of Ei’i ilcnce 

1439 A person is guilty by statute (m) ot felony who with intent 
to defraud (n) commits any of the following offences — 

(1) Foiges or fraudulently alters or knowingly offers, utteis, 
disposes of, or puts off with knowledge that it is forged, any lecoid 
or other original document of any court ot rocoid or com t of equity 
or Court of Admiralty in England or Ii eland, or any document or 
writing or copy thereof intended to be used as evidence m any such 
court (o) 

(2) Being acleik of any court (whether of rocoid or not) or other 
officer having custody of the records (p) of any such couit, or the 
deputy of any such clerk or officer, utters any false copy or certificate 
of any record knowing such copy etc to be false, or not being such 


confidence does not apply to the case of a forged will given by a prisoner to hie 
solicitoi ostensibly for the purpose of seeking professional adv but in reality 
with the intention that the solicitoi shall act upon ii , such will aay acconhngly 
be called for and read (lly Jones (1S46), 1 Den lbfi , see also II v Tufts ( 1848), 
3 Cox, 0 C 100, 102, 103, C C R , and R v larley ( 1840), 2 CJai <& Iui 313 , 
R y Avery (lb3s), S O & F 5%) Umovoked probate of a will is not conclu 
Bive evidence of its validity, so as to be a bar to a prosecution for forgery of the 
will (H v Buttery (1818), Hubs & Ry 342, 343, n )t Where poisons wore 
charged jointly with procuring another person to utter a forged will, and the 
evidence s owed no joint act but only separate acts, it was held nevertheless 
that all might be con weted (/? v Barber and Othei s (1844), 1 Car A Kir 442) 
(k) Foigery Act, 1801 (24 A 25 Viet c 08), s 1 
(J) Qilaiter Sessions Aft, 1841 (5 & 6 Viet c 38), s 1 
fm) Forgery Act, 1861 (24 & 25 Viet c 08), ss 27 — 29 
(w) Though the words with intent to defraud” do not appear in ss 27—29 
of tne Forgery Act, 18Cl,*they are imported into s 28 (and simiLuly, it is 
apprehended, into ss 27 and 29) from the common law definition of foigtiy, 
and must be alleged m the indictment (It v Pcrumtr (1872), 12 Cox, C C 2 jo) 

(o) Forgery Act, 1801 (24 A 25 Yict c 08), s 27 The documents Hpeuhed 
are any record, writ, return, panel, prooess, rule, order, warrant, intei rogatory, 
deposition, affidavit, affirmation, reoogmsanoe, cognovit ackonein, warrant of 
attorney, bill, petition, process, notioe, rule, answer, pleading, report, or decree 
(• W , s. 27) 

( p ) M Records” include official documents kept as records for the purpose of 
the court, and not necessarily connected with litigation ; but the register of 
ordinations is not the record of a bishop’s court (Ii v Ethf ridge (1901% 19 
Ctax, O C 676). 


Sect 4 
Forgery 

1‘orgiug the 
king's scab. 


forging 
recoid ot 
lou&t eta 
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burr, 4 clerk, officer or deputy, signs or ceitifies any copy or certificate of 
Forgery any tecord as such cleik, officer or deputy (?) 

( !) Forges or fraudulently alters or utters etc with knowledge 
tlmt it is forged etc any copy or certificate of any record (r) which 
is forged etc , oi utters etc any copy of a cei tificate of a record 
which has thereon a false or forged name, handwriting, or signature 
with knowledge tli.it tho name etc is false etc (s) 

(1) Being a c lei It, officer, or deputy having custody of the records 
of a court whore an offender has been convicted, utters a false 
cei tificate of indictment and conviction for a felony, oi not being 
such clerk etc utters any such certificate with a false or counterfeit 
signature (0 

(5) Forgth the seal of any coin t of record (u) 

(6) Fmges oi fiaiululently alters any process (b) of any couit 
othor than a couit of record (<), ot a couit of equity, oi a couit of 
Adam ally in England oi Ireland, or staves oi eufoiees any forged 
piocess ( b ) of any court whatsoovor, knowing that it is foiged, or 
delivers oi causes to be delivered to any person any paper falsely 
put porting to be such pi ocess (d) or a copy thouol, oi any judg- 
ment, docioe, or oidei of any conit of law or equity or a copy 
lluiieof, or knowing that such pi ocess is false iu ts or piofossos 
to act undoi any such false process (<>) 


Fuigoi) Alt, 1801 (-4 A. 25 Viot c 08), « 28 
Ah to coi cN, non p 7 15, ante 
Fmgm A( t, 1M,L (24 A 2> Viet c 98), s 4 28 
( t ) lYiminal Law Ait, 1 S27 (7 A 8 Ono i, l 28), 8 11 There ure similar 
pi immune Afi to ioigmg oi uttenug a certificate of an acquittal umlci tho Ciown 
Casus Ait, J b IS (11 & 12 Vut c 78), h 0, but the inaxumim Huib uco of pemil 
eeivitudo lor bin li an offemo la ten ^tars (ibid , & 0) 

(a) Foigniv Ait, 1 bl>l (21 iV 25 Viet c OS), y 2b , see also tlio Infonor Couite 
Ait 1SH \7 At 8 Viet c 19), 8 5 , the Court of Piointo Ait, ls57 (20 & 21 Viet 
c 77), h 2b the County Couit a Act lsb8 (51 «SL 52 Vut c 41), s 180 
lb) All at li nation oidei is a “ process ” (R v I'oumtr (1872), 12 Cox, C C 2Jo) 
(<) Ah to tinging the pioie^d of a county com t soo nNo the County Courts 
Ait, 1888 ( »1 o 4 J Viet c 4i], a ISO, chilli is similul} woidtd and includes 
4 acting oi pro tossing to uituiidoi an v false toloui or pittance of tho piocess 
ol authority ” of the lomt , it was held under the corresponding section of 
an oldoi County Couit Act, 1846 (9 A lOVict c 05), s 57, that 44 acting or 
piulessmg to ai t l> applies to the use of false mstiuinonts and not to meie false 
lepiisontatiuns as to authority (R y Mi/ott (1853), 6 Cox 0 C 400) 

(d) \n oidimuy notice to pioduie does not 44 purport ” to bo a process of the 
court by i»ason ol an> holding which mav be put to it, or by reason that it 
may hs\o been intended to bo thought such (/. \ Castle (18o7), 7 Cox, C C 
J75.CC K> 

(«) Foigery A<t, 1881 (24 & 25 Vut i 98), s 28, -and see tho Infenoi Couits 
Act, 1844 (7 & 8 Vut c 19\ s 5, and A* v Ripyirr (1897) J2 L J 850, R v 
Myott) avpta 'Where a pnsoner filled up a blanx form of summons, and signed 
it * 4 W (4 , llogisti tir of the T Court,” and indorsed a notice that unless the claim 
were paid In a cm tain day an exocution warrant would be issued, it was held 
that he had professed to act under a false colour or pretence of the T Couit, 
within the Act »>f 1848 (9 & 10 Viet c. 9 j), s 57 (since lepealed) (R v Richmond 
(1859), 8 Cox, C C 200, 0 C R) It was sufficient under this Act if the prisoner 
pio tended to act under the process of the coun tv court, though, in fact, the 
doiuxnont wee not a coun tv court document, anti bore no resemblance thereto 
(U \ Eiana \1857), 7 Cox, 0 C 29^ COR., but see R v Cattle, suijra) As 
to Vlq case of a county unlit process inegularly issued in blank, to be 
subsequent!) filled in, see R v CW/ier (18J1), 5 C A P 160 
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(7) Foigeu or fraudulently alters or otters ete with knowledge 
that is forged etc any instrument which is or may be made evidence, 
by any Act passed or to be passed, and for the forgery or uttering 
of which no punishment is provided in the Foigeiy Act, *1861 (/) 
The punishment for any such offence is penal servitude for not 
more than seven years or for not less than thiee years, or unpuson- 
ment for not more than two years with or without hard labour ( g ). 

1440 Everyone is by statute (M guilty of a felony who — 

(1) Belonging to or being employed m tbo Public Record Ofhce 
ceitifies any wilting as a tiue and authentic copy of a locoid m the 
custody of the Mastei of the Rolls with knowledge that such writing 
is false ip a mateual paifc 

(2) Countei feits the signature of an assistant record keepei for 
the pin jioso of counterfeiting a cm tilled copy of a record, or foigoB 
or counterfeits the seal of the Public* Recoid Oflico 

The punishment for theso offences is penal sei vitude for life or 
foi not less than thiee rears, or inipiisonment with or without hard 
labom foi not moio than two yoaisu) 

1441 Evciy pe*son is by btatute guilty of folony who — 

(1) beiges tho seal, stamp, oi signatuio of any cei titicato, official 
or public document, oi document oi piocoedmg of any coipoiation, 
joint-stock oi othei company, or of any ceitilied copy of any docu- 
ment, bye law, entry m any logister oi other book, or other 
pioeoeding, if such reitificalo etc oi ceititiod copy is reeoivable m 
evidence under the Evidence Act, 1815 (A ) , 

(2) l’endets in evidence an\ such coititicate eto with a counter- 
feit beal, stamp, oi signatuie with knowledge that such seal ete is 
countei feit(/), 

(3) Forges tho signatuie of any judge of the superior courts to 
anyoidoi.deeiee, certificate, oi other judicial or official document(m), 

(4) Tendeis in evidonce any such order etc with a connteifeit 
signature with knowledge tliat it is countei foit (n), 

(5) Punts any copy of any pnvalo Act or of the j’ournals of 
either House of Parliament which falsely purpoits to have been 
printed by the printeis to the Crown or to either House of Parlia- 
ment («) , 

(6) Tenders m evidence any such copy with knowledge that it 
was not punted by the peison by whom it purports to have been 
printed (p) 

(/) 24 & 25 Yiti c 98, s 29 Thu instrument may be written, or printed, or 
partly written mul partly printed. 

(f) Tbui , ss 27—29, Penal Servitude Act, 1891 (54 & 55 Viet c 69), • t 
The offences aro not be ti table at quarter sessions 
(h) Public Rword Office Act, 1838 (\ & 2 Viet c 94), s 19 , see ss 8, 20 
(») Ibtd , Penal Servitude Act, 1891 (54 A 56 Viet c 69), ■ 1 These 
are not triable at quarter sessions 
(it) 8 A 9 Wt c 113, see a 4 
Ibtd , B 4 
1 «) Ibid , B 4 
'«) Ibid , B 4 

o) Ibtd , s 4 % . 

jt>) lbul , s 4 These offeners are not triable at quarter wwnona 
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The punishment for these offences is penal servitude for not more 
than ten nor less than three years, 01 imprisonment with or without 
haul labour for not moie than two years (q) 

#| 

1442 Everyone is by statute (i) guilty of felony who — 

(1) Forges the seal, stamp, or signature of any document men- 
tioned or referred to in the Evidence Act, 1851 , 

(2) Tenders in evidence any such document with a counterfeit 
seal etc with knowledge that such seal etc is counterfeit 

The punishment for these offences is penal servitude for not more 
than seven nor less than three yeais, and imprisonment with or 
without hard labour for not more than two years (*) 

1443 Everyone is by statute (a) guilty of felony who — 

(1) Foiges the signature of any probate registrar or district 
registiui or any commissioner for taking oaths (a), 

(2) Forges the seal used in the probate blanch of the Piobate, 
Divorce and Admnalty Division of the High Comt of Justice (ft), 

(8) Knowingly uses or concurs m using any such counterfeit 
signature or seal or tendeis in evidence anv document with such 
counteifeit signature or seal with knowledge that it is counterfeit (c) 

The punishment foi these offences is penal servitude foi life m 
for not less than thiee yeais, oi impiisonment with or without haid 
laboui for not more than two years (</) 

1444 Every person is by statute (r) guilty of felony who — 

(1) Punts any copy of any proclamation, order, or regulation 
which falsely purports to have been printed by the Government 
pi mtoi or under the authority of any British colony or possession (e ) , 

(2) Tenders in evidence any copy of any such proclamation etc 
falsely pui porting to have been punted as aforesaid with knowledge 
that it was not so printed (/) , 

(8) Forges oi tendeis in evidence with knowledge that it is 
foiged anv certificate authorised by the Documentary Evidence Act, 


8 & 9 Viet c 113,8 4 , Ponal SemtudeAot, 1891 (34 &. 55 Viet c 69}, a 1 
Evidence Act, 1851 (14 & 15 Viet c 99), s 17 

Ibid , Penal Servitude Act, 1891 (54 A 55 Viet c 69), 8 1 The doeu 
ments mentioned ate — foreign and oolonul oats of state, judgments, decrees, 
orders and other judicial proceedings of any court of justice many foreign state 
oi British colony, and affidavits, pleadings, and other legal documents deposited 
in any such onutt (s 7) , apothecaries' certificates (s 8), registers of British 
vessels and oeitihcates of legistry (s 12, now repealed), certified copies of 
reoordsof spumous conviction or acquittal (s 12) , Examined oi certified copies 
of public documents admissible m evidence on production from the proper 
cuBtodv (Evidence Ait, 1851 (14 & 15 Viet, c 99), s 14) These offences are 
not triable at quarter sessions 

(a) Court of Probate Act, 1857 (20 & 21 VicL c 77), a 28 , see Judicature 
Act, 1873 (26 & 37 Viet c 66), ss.*16, 34 

(3) Ibid. 

(e) Tbtd 

(d) Ibid. , Penal Servitude Act, 1891 (54 & 55 Viet c 69), s. 1, This offence 
is not triable at quarter sessions. 

(?) Documentary Evidence Act, 1868 (31 & 32 Viet c. 37), a. 4 (1). 

(/) Thd 
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1868 (g), to be annexed to a copy of or extract from any proclaraa- *»» <• 
tion, order, or regulation (h) ; Forgery. 

(4) Prints any copy of any Act, proclamation, order, regulation, 
royal warrant, circular, list, gazette, or document falsely purporting 
to be printed under the superintendence oi authouty of His 
Majesty's Stationery Office (i) , 

(5) Tenders m evidence any copy falsely pui porting to have 
been printed as aforesaid with knowledge that it was not so 
printed (i) , 

(6) Forges, counterfeits, oi fraudulently alters the soul oi signa- 
ture of any person authorised undei the Commissioucis for OatliB 
Act, 1889 (k), to admimstei an oath , 

(7) Tenders in evidence or otherwise uses an affidavit having any 
seal or signature so forged or counterfeited or fraudulently alieiod 
with knowledge that it is foiged etc (/) , 

(8) Forges the signatuie of a Master in Lunacy oi forges or 
counterfeits the seal of the office of such Master (in') , 

(9) Knowingly concurs in using any such foiged oi countei felted 
signature oi seal, or tenders in evidence any document with sue h false 
or countei feit signatuie or seal with knowlodge that such signature 
oi seal is false or countei feit (h) 

The punishment for these offences is penal servitude for not 
more than se\en and not less than three years, oi imprisonment 
with or without hind labour for not more than two yoais(«) 

1445 Eveiy peison is by statute (o) guilty of felony who with ForginR 
intent to defiaud foiges or alters or utters etc with knowledge that 

it is foiged etc am summons, conviction, oidor, or wanant of any tliLpUTe." 
justice of the peace, or any lecogmsance pui potting to have been 
entered into before any such justice or other officot authorised to 
take it, oi any examination, deposition, affidavit, affirmation, or 
solemn declaration taken or made before such justice 

The punishment for this offence is penal servitu 'e for a term 
not exceeding fixe years or for not less than three yeai. , oi lmpnson- 
inent with or without hard labour for a term not exceeding two 
years (j>). 

1446 Eveiy person ib by statute guilty of felony who without F»u*iy 
lawful aithonty or excuse in the name of any other person 
acknowledges any recognisance of bail or any cognovit lutionem or nmnee 

(a) 31 £32 Viet c 37 
(ft) Ibid, s 4 

(t) Documentary Evidence Act, 1882 (45 Yict c 9), a 3 
lit) 52 Viet o 10 

(l) Ibid, a 8 

(m) Lunacy Act, 1890 (53 Yict c. 5), s 147. 

(it) Documentary Evidence Act, 1868 (31 £ 32 Yict c. 37), s 4 (1) , Criminal 
Law Act, 1827 (7 £ 8 Geo 4, c 28), ■ 8, Documentary Evidence A<t, 1882 
(45 Yict c 9), e 3 , Comnunaionere for Oaths Act, 1889 (52 Yict c JO), s 6; 

Lunacy Act* 1690 (o3 Yict c 5), 8 14 Penal Servitude Act, 1691 (>4 A 55 Yict 
c* 69), b« 1 These offences are not triable at quarter sessions 
(a) Forgery Act, 1861 (24 A 25 Yict c 96), s 32 

(p) Ibid , Penal 8emtude Act, 1691 (54 A 55 Yict c 69), s 1 This offence • 
is not triable at quarter sessions 
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memo] ml etc 
umlor Ai ts 
for registiy 
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judgment, or any deed or other instrument before any court, 
judge, or other person lawfully authorised m that behalf (3). 

The punishment is the same as for the laBt-mentioned felony, 
except that the maximum term of penal servitude is seven years (r) 

1447 Every person is by statute (*) guilty of a misdemeanour 
who — 

(1) Foiges the ‘'C&I or signature affixed or subscribed to a bye-law 
made under tho Municipal Corporations Act, 1882(a), or the signa- 
ture subset ltyd to anv minute of proceedings of a municipal 
borough council under that Act , 

(2) Tendtus in evidence any such document with a false or 
counterfeit seal or signature knowing that it is false or coqnterfeit 

The punish mont for those offences on conviction is impusonment 
with or without hard labour for not more than two years (b) 

1448 Eveiy poison is by statute (c) guilty of felony who with 
intent to defraud foiges or alters or oileis, utters etc , with knowledge 
that it is foigpd 01 alteied, any couit toll 01 copy of any couit roll 
relating to uny copyhold or cusLomaty estate 

The punishment for this ofienco is penal seivitude foi life or for 
a Luiin not less than three yeais, or impusonment with 01 without 
hard laboiu fm a teim not exceeding two years (d) 

1449 Every person is by statute (<) guilty of felony who — 

(1) Edges or fraudulently alteis or oileis, utters etc, with 
knowledge that it is foiged 01 fiaudulontly alteied, any memorial, 
affidavit, afluinaliou, outn, ceitilicato, indoisement, document, or 
wilting made m issued under the pi ovisiona of any Act passed or 
to ho passed foi 01 relating to the registry of deeds (e ) , 

(2) Edges 01 counteifeits tho seal of any office for the registry of 
deeds, or any stamp or impression of any such seal (f ) , 

(3) Foiges any name, baud wilting, or signature pui porting to 
bo the name, hand wilting, 01 signatuie to any such memorial etc 
1 equat'd 01 duectod to be signed by or by value of any Act passed 
01 to ho passed (J ) , 

(1) Otlois, uttcis otc any such memonal or other wilting having 
any such foiged stamp or lmpiession of any Buch seal or any such 
foiged name etc , with knowledge that it is foiged (g) 


(7) Furgeiy Act, 1801 (24 & 25 Yict c 98), s 34 

(r) Ibid , o 34 'ihis offence is not triable at quai ter sessions 

(s) 45 A 40 Viet o 50, 8 *235 

(a) 45 A 4b Vut c 50 

(b) lb%d y 8 17 Tins offence is not triable at quarter sessions On summary 
conviction the puuibhineiit is imprisonment for any teim not exceoding three 
months (tbid ) 

(c) Forgm Act 1861 (24 A 2o Yict c 9S), s 30 

(</) IhiL, s 30, Penal feemtude Act, 1891 (o4 A 55 Yiot. o 60), s 1 This 
offence is not ti i iblo at quarter sessions 

(c) Forget} \ct 1S01 ^24 & 25 Yict c 98), s 31 , see al&o Land Tiamder 
Act, 1875 (38 A J9 Yict c 87), 8 100 As to the Acts for registering deeds, 
see title Real Pkopei ty kxd Chattels Rrai„ 

( f) Forgenr Act 1861 ^4 A 2o Yiti c. 98), s 31 

(y) lotu The section unkes no reference to intent to defraud, but at is 
nonb the less netessir} to allege and pro\e such intent (see p 713, ante) 
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The punishment for these offences is penal servitude for a term 
not exceeding fourteen years or for not less than three years, or 
imprisonment with or without hard labour for any term not 
exceeding two 3 ears (h) • 

1450 Every person is by statute ( 1 ) guilty of a misdemeanour 
who fraudulently procures or is privy to thefiaudulent procurement 
of any entiy on the land register established under the Land Transfer 
Act, 1875, or of any erasure from Buch registei or alteration of the 
register (A) 

The punishment foi such offence is impugnment with or 
without hard labour foi any teirn not exceeding two ) ears, or Buch 
hue not pxcecdmg £500 as the couit befoie which the oilondei is 
tried may award (A) 

1451 Everyone is by statute ( l ) guilty of felony who forges, altera, 
or utteis a certificate 01 document relating to land or title under the 
Declaration of Title Act, 18fi2 (wrt 

The punishment foi such offence is penal seivitude foi life or 
for not less than three years, or impiisonment for any teixn not 
more than two yeais with or without hard laboui (a). 

1452 Euiyono is by statute (<>) guilty of a misdemeanour who, 
being an olbcei autbonsod or loqun od by tho Evidence Act, 1851 (p), 
to furnish any certified copies or extracts, wilfully certifies a 
document as being a tiue copy 01 extract when the samo is not a 
true cop} or extract 

The punishment foi this offence is impiisonment without Laid 
laboui foi not moie than eighteen months (</)• 

1453 Evoijone is by statute (r) guilty of folony who — 

( 1 ) Unlawfully destiovH, defaces, or injmos or causes oi permits to 
be destro> ed, defaced, oi injuied the whole oi part of any register of 
bn tbs, baptisms, man mges, deaths, oi ImrialH authori 1 or lequnod 
bylaw to be kept in England oi Ii eland, or the whole *u paifc of any 
certified copy of the whole oi pait of such icgisLei (i) , 

( 2 ) Foiges or fraudulently alteis m any such legister or pan 
of it any entiy relating to any biith etc , or any coitifiod copy of 
such register or of any pait thereof (a) , 

(A) Forgen Act, 1861 (24 A 26 Vut c 98), s 81 , Pmml bomtude Act, 1891 
(64 A 53 Viet c 69), a 1 This offeuco is not triable at quarter sessions 
h) 38 & 39 Viet c 87, s 6 

(A) Ibid t a 100 This offence is not triable at quarter sessions 

(/) Declaration of Title Act, 1862 (25 & 26 Viet c 07), s 45 
(to) 25 A 2b Viet r 67 • 

(ti) Ibid, s 45 , Penal Servitude Act, 1891 (51 & 65 Viet o 69), s 1 This 
offence l* not triable at quarter sessions 
( o ) Evidence Act, 1H51 (14 A 15 Viet c 99), s 16 
\p) Evidence Act, 1851 (14 A 16 Viet c 09) 

(g) Ibid , 8 16 This offence is not triable at quarter sessions 
(t) Forgery Act, 1861 '24 & 25 Viet c 98), s 36 As to the register of births 
etc , see title REOibTHATiON of Births ax d Deaths , see too Non-parochial 
Registers Act, 1840 («} A 4 Viet, o 92), s 8 , Births and Deaths Registration 

Act, 1858 (21 & 22 \ict c 25), s 3, Bunal Act, 1857 (20A2l\ict r 81), 

s 15 3 

(«) Forgery Act, 18bl (24 A 25 Viet c 98), s 36 See B v livwen (1841), 
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Criminal Law and Procedure. 


smt 4 (S) Knowingly and unlawfully inserts or causes or permits to be 

Forgery inserted m such register or any cei tided copy thereof any false 

entiy of any matter relating to any birth etc (t) ; 

(4) Knowingly and unlawfully gives any false certificate relating 
to any birth etc. (u) , 

(5) Certifies any writing to be a copy or extract from any such 
register knowing such writing or the part of such register whereof 
such copy ot extract is given to be false in any material 
particular (a) , 

Forging etc (6) Forges oi counterfeits the seal of or belonging to any register 
regifciu* etc office or burial boaid (it) , 

(7) Utters etc any bucIi register, entry, certified copy, certificate, 
or seal, oi any copy of any entry in any such register with 
knowledge that it is false (v) , 

(8) Knowingly and wilfully inserts or causes or permits to be 
inserted in any copy of any register dnected or lequired by law to 
be tiansmitted to any legistiar oi otliei officer any false eutiy of any 
matter relating to any baptism, niamage, or burial (x ) , 

(I) ) Forges or alterB or utteis with knowledge that it is foiged 
etc any copy of any sucli register (a ) , 

(10) Wilfully Bigns oi veulies any copy of any such registei which 
copy is false in any part with knowledge that it is false (b), 

(II) Unlawfully destroys, dofaces, or in] men oi for any fiaudulent 
(impose takes fiom its place of deposit or conceals any such copy 
of any registei (c) 

The punishment foi any such offence is penal servitude foi life 
oi foi anypeiiod not less than tluee yeais, or lmpiisoninent for 
any trim not evceedmg two years with oi without haid laboui (d) 


\ Don 22 As to intent to difnud, see R v Puvnrt (1872), 12 Cox, C C 
225 Fui^on A(t 1801 (24 A. 25 Viet < 98) s 28, see also Non parochial 

llogistt ti Art, KS40 (2 A 1 Viet c 92), s 8, ns amended by’the Births and 

Deaths Rogistiation Act, 1828 (‘21 & 22 Viet c 25) , and liuual Act, 18o7 (20 & 
21 Viet r 81) 

ft) l'’oi gory Act, 1861 (24 & 25 Viet c 98), s 28 It is not necessary that 
mu h entii should be made with intent to defraud, not is it necessary (wheie the 
matter l elutes to witnessing a xnamage) that the marriage should be legal or 
the witness a necessary witness (R v Atphn (1873), 12 Cox, C C 291) As to 
causing a false ontn to be inseitod, see 11 v Mason (i848), 2 Oar A Kir 6221 

(it) Forgery Aot, 1881 (24 & 25 Yict c 98), s 38, see also Non parochial 

Registers Act, 1840 (3 & 4 Viot e 92), s 8, as amended by Births ana Deaths 

Registration Act, 1858 (21 & 22 Viet c 25) s 3 , and Burial Act, 1857 (20 A 21 
Viot c 81), » 15 

(v) Forgery Act, 1861 (24 & 25 Viot. c 9$), s 26 If A. hands a forged cerbfi. 
oate of a marriage to B , an accomplice, in order that she may show it to 0 , this 
m not an uttering by A within the section, even though B does show it toC 
(R t Heywood (1847), 2 Car & Kir 352), but queers whether it is not a disposing 
of or putting off (see R v Palmer (1804), Russ & Ry 72). 

* (x) Foijeiv Act, 1861 (24 A 25 Viet c. 98), s 37 

(i) Ibid , 

(c) I bid . These words wore added to meet the case of R r Bowen (1844), 1 
Den 22 

(d) Forgery Act, 1861 (24 & 25 Viot o. 98), ee 36, 37 , Penal Servitude Aot, 
189) (64 & 55 Viet c 69), a 1 These offoucee are not triable at quarter 
sessions 
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1464. Everyone is by statute guilty of a misdemeanour who 
wilfully makes any false certificate or declaration under the Births 
and Deaths Registration Act, 187 1 (<■), or forges or falsifies any 
such certificate oi declaration oi older made undei the same Act, or 
knowingly uses, gives, oi Bends any such false or foiged certificate, 
declaration, or order as true 

The punishment for this ofience on conviction on indictment is 
penal servitude foi not moie than seven nor less than three years, 
or imprisonment with or without hard labour for not more than 
two years (/) 

1465 Eveijone is by statute (q) guilty of felon v who forges oi 
fraudulently alteis any licence or certificate for mainage or ultois 
etc any duck licence etc with knowledge that it is forged etc 

The punishment foi this ofience is penal servitude for not more 
than seven noi less than three yeais, and imprisonment with or 
without hard labour foi not more than two years (h) 

1456 Eveiy person is by btatute (i) guilty of a misdemeanour 
who — 

(1) Wilfulh makes oi causes to be made any false entiy m tlio 
registry book of the Slntioncis’ Company, 

(2) Wilfully pioduces or causes to bo tendered in evidonce any 
paper falsely pui potting to be a copy of an^ entiy in such book 

The punishment for this ofience is impusonuient without haid 
labour, or by fine or both (A.) 


1457 Any person is by statute guilty of a misdemeanoui who — 

(1) Makes or causes to be made a false entiy m the legistei 
kept under the Tiade Marks Act, 1905 (/) , 

(2) Makes or causes to be made a false entry in a register kept 
undei the Patents and Designs Act, 1907 (mi), oi a wilting falsely 
pui poitmg to bo a copy of an entiy in any such register (n), 

(8) Produces oi tendeis oi causes to be pioduced r tendered m 
evidence anj such wilting knowing the entry or wnting to bo 
false (o) 

The punishment for this offence is miptisoument without hard 
labour, or fine, or liolh (j>) 




37 A 38 Viet c 88 , Bee 8 40 (2) 

{/) Ibid , a 40 (2), Statute Law Revision (No 2) Act, 1803 (60 A 67 Viet 
c 54) , Penal Servitude Act, 1601 (54 A 53 Viet c 69), a 1 This offence 18 not 
tnable at quarter sessions On summary conviction the punishment in a 
penalty not exceeding £10 A prosecution or indictment tor such olhuice 
mUBfc be commenced withm three } ears after the commission of such oil* we 
(tbid, g 46) Any rectoi, vicar, curate, or officiating minister may rornct in 
the prescribed mode accideiftal eirors in a register (Foi gei y Act, 1830 (1 1 Geo 4 
A 1 Will 4, c 66), s 21) 

(g) Forgery Act, 1861 (24 & 2.5 Viet c 08), s 35 

(A) Ihi , Penal Servitude Act, 1801 (54 A 55 Viet c 00), a. 1* The olTtnee 
» not tnable at quarter sessions • 

(») Copyright Act, 1812 (3 A 6 Viet c 45), a 12 
(A.) Ibid The offence is not triable at quarter sessions 

i f) 5 Edw 7, c 13 , see ihtd , s 66 
m) 7 Edw 7, c 20 
ft) ibid 9 a 89(1) 
o) [bid 

p) find This offenre is not triable at quaiter Bessiona, 
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Criminal Law and Procedure. 
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1458 Every person is by statute guilty of a misdemeanour who : — 

(1) Wilfully makes or causes to be made any falsification m any 
matter relating to the register of pharmaceutical chemists and 
chemists and druggists kept under the Pharmacy Act, 1868(g) , 

(2) Wilfully ptocures or attempts to procure himself to be 
legistered under the Pharmacy Act, 1852 (r), or the Pharmacy Act 
1868 («), by making or producing or causing to be made and 
pioduced any false or fraudulent representation or declaration, 
either verbally or in wilting (t) , 

(8) Assists any other person m committing these offences (t). 

The punishment foi this offence is fine, or imprisonment for not 
moie than twelve months (a) 

t 

(vui ) InsU umenta mued by Public Officers 

1459 Evory person is by statute guilty of felony who with intent 
to defiaud the King or any body politic or corporate or any peisons 
whomsoevei — 

(1) Forges, counteifoits, or niters or causes oi procures to be 
forged etc , or knowingly or wilfully assists in forging etc any 
certificate of the Commissioners of Inland Revenue or any other 
commissioners acting in the execution of the Income Tax Act, 
1812 (b), or any ceitilicate or receipt which the cashier of the Bank 
of England oi any officei foi receipt is by that Act authorised to 
give on the receipt of any money payable under the Act(c) , 

(2) Uttors any such foiged etc certificate oi ieeeipt(t) 

The punishment for this offence is penal seivitude foi a period not 
more than fourteen not less than three years, or impiisonment with 
oi without haid labour foi not moie than two jears (d) 

1460 Every person is by statute (e) guilty of felony who, with 
intent to dufiaud, 

(I) Forges oi alters any coitificate, repoit, catty, indoisement, 
declaration of trust, note, dnection, authonty, instillment oi wilting 
made or putpoitmg or appearing to bo made by the pajmaster- 
gcmeinl or by his deputy, clerk oi officer, or by any officer of any 
couit in England oi Ii eland, oi by any cashier or other officer or 
cleik of the Bank of England or of Iielnnd, oi by any cashier or 
othei officei or clerk of such bank, or the names or signatures or 
countoi-Bignatiues of the paj mastei -general or of any such cashier 
etc , 


to) 31 & 32 Viet c 121 

(r) 16 A 16 Viet o 50 i 

(») 31 A 32 Viot c 121 
(<) Ibid , 8 14 

(«) Ibid. The imprisonment, it seems, is without hard labour; see p 410, 
gnk This offence is not ti table at quarter sessions 
(6) 6 A 6 Y.it c 35 
M Ibid . s 181 

(d) Ibid : Penal Servitude Act, 1391 (54 & 56 Yict c 69), e 1 This offence 
is uot triable at quarter sessions 

(r) Forgery Act, 1861 (24 A 26 Viot. o 98), s 33 , Court of Ohancory (Funds) 
Ac) 1672 (35 & 36 Viet c 14), as 4, 1‘2 , Judicature Act, 1873 (36 A 37 Viot. 
c. 06), c 10 
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(9) Utters etc. any such certificate eta knowing that it is forged 
or altered (/). 

The punishment for these offenoes is penal servitude for not moie 
than fourteen nor less than three years, or imprisonment with or 
without hard labour for not more than two years (g ) 

1461 Every person is by statute (/<) guilty of felony who, with 
intent to defraud anyone, 

(1) Knowingly or wilfully foiges or counterfeits oi causes or 
procures to be forged etc , oi knowingly and wilfully assists in 
forging etc, the name or handwriting of any commissioner of 
customs or of any accountant and comptroller-general of customs 
or of any person acting for them to any diaft, instrument, or 
writing foi oi in older to tho receiving or obtaining any of the 
money in the hands of the Bank of England on account of Buck 
commissioners, 

(2) Forges or counterfeits or causes or procures to be forged etc., or 
knowingly and wilfully assists in forging etc , any draft, instrument, 
or wilting made m form of a draft by such accountant-general or 
pei son (t) , 

(8) Cttcib oi publishes such foiged draft etc with knowledge 
that it is forged (j) 

The punishment foi these offences is penal Beivitude for a term 
not exceeding five and not Ibbs than thiee years, or imprisonment 
with or without hard labour for a period not exceeding two yeais (h). 

1462 Every person is by statute guilty of felony who . — 

(1) Makes or causes or piocures to be made or aids in making or 
knowingly has possession of without authority from the Com- 
missioners of Inland Revenue and without lawful excuse any mould 
oi frame or other instiument having any words, figures, marks, or 
devices peculiar to the paper used by such commissioners for 
peimits or with any pait of such words etc intended to imitate oi 
pass foi the same (/), 

(2) Without such authouty makes etc any paper in the substance 
of which such words, figures etc or any part of them intended to 
imitate and pass for the same are visible (in ) , 


(/) See note (e), p 744, ante 

(y) For per y Act, 1801 (24 &23 Viet, c 98', s 33 , Penal Servitude Act, 1891 
(31 & 33 Viet c 69), s 1 This offence is not triable at quaiter sessions 

(A) Customs Consolidation Act, 1876 (39 & 40 Yiot c 36), s 28 

(i) Ibid 

(t) JbttL, s 28 • 

(k) Ibtd , s 28, Penal Servitude Act, 1891 (34 ft 33 Viofc, c 69), s 1 This 
offence is not triable at quarter sessions. See also Customs Consolidation At t, 1H70 
(39ft40Yict»o 36), s 168, which provides for a penalty of £100 for making false 
declarations or for counterfeiting any document required by the Act etc This 
penalty is, it seems, recoverable summarily before justices (see ibid , s 223, and 
Bched C, Counts VI to IX ) 

(l) Excise Permit Act, 1832 (2 A 3 Will. 4, a 16), & 3 , Inland Revenue 

Regulation Act, 1890 (33 & 34 Viet c 21), e. 37. Wherever these words appear 
in the section, the burden of proving the excase etc. is on the person accused 
(Excise Permit Act, 1832 (2 A 8 Will 4, c 16), s 3) , 

(m) Excise Permit Act, 1832 (2 ft 3 Will. 4, c 16), s 3. 
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Criminal Law and Procedure 

(8) Without such authority knowingly has possession of without 
lawful excuse any such papei (n) , 

(I) Without such authority by any act, mystery, or contrivance 
causes or procures oi assists in causing or procuring such words to 
appear visible m the substance of any paper (o) , 

(5) Not being duly authorised and appointed in that behalf, 
engraves, casts, cuts, makes or causes oi procuies to be engraved 
etc oi aids m engraving etc any plate, type, or other thing m 
imitation of or to lesemble any plate etc made by the direction of 
such commissioneis for the purpose of marking or printing paper 
to be used foi permits (;>) , 

(6) Not being duly authonsed etc knowingly has possession 

without lawful oxenso of any such plate etc (7) , ' 

( 7 ) Counteifeits or forges 01 causes 01 piocuiesto be countei f eited 
etc 01 assists in counterfeiting etc any permit 01 pait of a permit, or 
counterfeits any lmpiession, stamp, maik, figure or device provided 
01 appointed by such commibsioneis to be put on such peimit (;) , 

(8) Utters, gives or makes use of any countei feitcd etc peimit 
knowing it or pm t of it is counterfeited etc 01 any peimit with any 
such counterfeited impression etc knowing that the same is 
counterfeited (s) f 

(9) Knowingly or willingly accepts or receives any counterfeited 
etc permit or any peimit with such counterfeited impression knowing 
that the same is counterfeited (t) , 

(10) Without lawful authouty etc makes 01 causes to be made, 01 
aids in making or knowingly has custody or possession of any paper 
111 tho substance of which appear any woidb etc peculiar to and 
appearing 111 the substance of any papei piovidod or used by such 
commissioneis for leceivmg the impression of any die or any part 
of such woids etc and intended to imitate 01 pass foi the same or 
to any such paper used foi excise licences ( a ) , 

(II) Causes or assists 111 causing am such woids etc or any pait 
of them intended to imitate and pass foi the same to appear m the 
substance of any papei (b) 

The punishment for these offences is penal seivitude foi notmoie 


«) Eviso reimit Act, 1832 (2 & 3 Will. 4, c 10), a 3 
o) Fbul , a 1 

}>) I bid ,83, and soo a 2 
7) If ml a 3 
f) 1 bid 6 4 
•W bid 

t J Tbtd Tlieio are similar puaisiona ns to foigmg etc certificates for 
Tetailers of spints under the Liqueur Act, 184S (11 tL 12 Viet c 121), smtbid , 
B. 18 It is an offence to foi go or counterfeit reque8t notes for permits, or 
fraudulently to promise permits or to misapply them , the penalty for such an 
oflenoe is £600, recoverable, it seems, by action (soe Advocaie-Gtnetal v. Grant 
0.853), 18 Dunl (Gt of Sess ) 980) , the offence is not made indictable (Excise 
Permit Act, 18 >2 (2 & 3 WilL 4, cT 16), s 13) 

(а) Stamp Duties Management Act, 1891 (54 & 55 Viot c 38), 8 14 (a); 
Revenue Act, 1898 (Cl & 62 Viet c, 46), 8 12 

(б) lh%d , 8. 14 ib). The provision? relating to the punishment of offences 
connected with stump duties (including those relating to paper and implements 
ubcuI m the manufacture of paper) are applied to similar offences connected 
with postal ofdora (boo Peat Office Act, 1908 (8 Edw 7» c. 48), s 60). 
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than seven nor less than three years, or imprisonment with or 
without hard labour lor any term not exceeding two years (c). 

1463 Everyone is by statute (d) guilty of a misdemeanour who 
without lawful authority or excuse purchases or recei v es or knowingly 
has in his custody or possession any paper manufactured and provided 
by or under the direction of such commissioners for the purpose of 
being used for lecemng the impression of any die befoie such paper 
Bhall have been duly stamped and issued for public use, or for the 
purpose of being used for excise licences, or any plate, die, dandy- 
roller, mould, or othei implement peculiarly used in the manufacture 
of any such paper 

The punishment for these offences is impiisomnent with or 
without hard laboui for a teiin not exceeding two yeais (e) 

1464 Eveiy person is by statute guilty of a felony who does oi 
causes or procuies to be done or knowingly aids, abets, or assists in 
doing any of the following acts 

(1) Foiges a die or stamp used by the Commissioners of Inland 
Revenue (j ) , 

(2) Prints or makes an impression upon auy material from a 
foiged die ( q ), 

(8) Fraudulently punts or makes an impression upon any 
material fiom a genuine die (h) , 

(1) Fraudulently cuts, teais, or in any way temovos fiom any 
matenal any stamp with intent that any use bhould be mado of 
such stamp or any pait thereof (i), 

(5) Fraudulently mutilates any stamp with intent that any uso 
should be made of any pait of such stump (k) , 

(6) Fraudulently faxes upon any matenal or stamp any stamp or 
part of a stamp which, whether fraudulently or not, has been 
cut etc or removed from any other matei lal or out of or from any 
other stamp (l ) , 


(c) Excise Permit Act, 1832 (2 & 3 Will 4, c 10), ss 3, 4 , Stamp Duties 
Management Act, 1831 (31 &■ 55 Vut c 38), s 14, Penal Servitude Act, 1891 
(54 & 55 Viet c 69), el Ab to possession of forged ptainps, sco the Stump 
Duties Management Act, 1891 (54 & 55 Viet c 38), s 18 (1) As to search 
warrants by Inland Berenue Commissioner for such stamps, see ibid , a 18 (2) 
Ibis offence is not triable at quarter sessions 

(d) Stamp Duties Management Act, 1891 (54 & 55 Yict c 38), 8 15, Bevonue 
Act, 1898 (61 & 62 Viet c 46), s 12 As to paper used for postal orders, see 
Post Office Act, 1908 (8 Edw 7, c 48), s 60 

(e) Stamp Duties Management Act, 1891 (51 & 55 Yict c 38), s 15 This 
offence is not triable at quarter sessions 

• (f ) Ibid, s 13 (1) “ Ino ” includes any plate, tj pe, tool or implement 

whatever used under the direction of the Inland Revenue Commissioners for 
expressing or denoting any duty or rate of duty, or the fact that any duty or 
rate of duty or penalty has been paid, or that an instrument u duly stamped 
or is not chargeable with any duty, or for denoting any fee, and also part of any ' 
each plate etc {ibid , s 27) “ Stamp" means as well a stamp impressed by 

means of a die as an adhesive stamp for denoting any duty or fee {tbtd , a 27) 


|) Ihd, a 13(2) 


(A) Ibid , a 13 (3) 

(t) Ibid., a 13 (4) , see R ▼ 
(i) Ibid , a 13 (5) 

(l) Ibid , s 13 (6) , see £ v 

HL-li 


Field (1785), 1 Leach, 383 
Smith (1831), 1 Mood C C 314 
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(7) Fraudulently erases or otherwise really or apparently removes 
t from any stamped material any name, sum, date, or other matter 

thereon written with the intent that any use should be made of 
the stamp upon such material ( m ) , 

(8) Knowingly sells or exposes for sale or utters or uses any 
foiged stamp, oi any stamp which has been fraudulently printed 
or impressed fiom a genuine die(n), 

(9) Knowingly and without lawful excuse has m his possession 
any forged die or stamp, or any stamp which has been fraudulently 
printed etc from a genuine die, or any stamp or part of a stamp 
which has been fraudulently cut etc or fraudulently mutilated, or 
any Btampod mateual out of which any name etc has been 
fiaudulently erasod or otherwise either really or Apparently 
lemovod («) 

The punishment for these offences is penal servitude for not 
mme than fourteen nor less than three years, and imprisonment 
with or without hard labour for any term not exceeding two 
years (p) 

1465 Anyone is by statute guilty of felony who — 

(1) Forgos, counterfeits, or altors, ot causes oi prooures to be 
forged etc , or knowingly or wilfully assists m foiging any 
contract, assignment, coitificate, loceipt, or attested copy of any 
certificate made out or purpoited to be made out by any peison 
authonsed by any Act of Parliament touching the redemption oi 
Bale of the land tax or of any pai t thereof ( q ) , 

(2) Forges etc or causes to be foiged dc , oi knowingly and 
wilfully assists in foiging etc any register of the hath or baptism 
or death or bui lal of any person to be appointed a nominee under 
the Government Annuities Act, 1829 (?), oi any copy or ceitificute 
of such register, oi the name of any witness to any such certificate, 
ot any affidavit or aflumakon requned to be taken for any of the 
purposes of that Act, or any eeitibcate of any justice etc of any 
such affidavit etc having been taken before lum, oi any ceitificate 
of any person authorised by the Act to giant any ceitificate of the 
life or death of any nominee (*) , 

(3) Forges etc or causes to be forged etc , or knowingly or 
wilfully assists in forging etc any declaration, warrant, order, or 


\m) Stamp Duties Management Act, 1891 (54 ft 55 Viot, o 38), b 13 (7), see 
R V AUday (1837), 8 0 & P 136 

(») Ibid,, 8 13 ( 8 ) As to uttering, see R v OollicoH (1812), Buss, ft By 
212 


(o) Ibid,, e 13 (o) 
310. 


As to lawful excuse, see Qickint v Gill, [1896] 2 Q. B. 


(p) Ibid, 8 13 This offence is not triable at quarter sessions There are similar 
provisions as to the forging of stamps etc. m the Local Stamp Act, 1809 (31 ft 
33 Vwt c. 49), but under that Act the maximum period of penal servitude is 
five years ft bui , a 8 ) , but see Statute Law Revision (No 2 ) Act, 1893 (50 ft 57 
Viot o. 54) There aie other offences relating to stamps not indictable, but 
punishable bt a fine (soe Stamp Duties Management Act, 1891 (54 ft 55 Viet 
c 38), sa. 20, 21) As to the making etc, of fictitious stamps in mutation of those 
used by the Pint Office, see Post Office Aot, 1908 (8 Edw 7, c 48), 88 64, 65. 
( 7 ) Land Tux Ceitifhatea Forgery Aot, 1812 (52 Qeo 8 , 0 . 143), a. 6. 
r) 10 Gab 4, c 14. 

>) Ibid , a 41 
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other instrument, or an; affidavit or declaration required to be saor.A. 
made under the Government Annuities Act, 1882 (t), or by the, Forfar. 
National Debt Commissioners, or under any of the provisions of 
that Act, or under any authority given them for that purpose (a) ; 

(4) Forges etc or causes to be forged etc , or knowingly or 
wilfully assists m forging etc. any certificate or order of such 
commissioners, or of any cashier or clerk of the Bank of England, 
or the name of any person in any transfer of any annuity, or in 
any certificate, order, warrant, or other instrument for the payment 
of money for the purchase of any annuity under the provisions of 
either of the two last-mentioned Acts, or in any transfer or 
acceptance of such annuity in the books of such commissioners, or 
in any lefieipt or discharge for such annuity, or for any payment 
due or to become due thereon, or in any letter of attorney or othoi 
authority or instiument to authorise such transfer etc (b ) , 

(5) Wilfully, falsely, and deceitfully personates any true and 
real nominee or nominees, oi wilfully utlets or delivers or produces 
to any person acting under either of the two last-mentioned Acts 
any forged register or copy of register of any bit th, baptism or 
marnage, or any forged etc declaration, affidavit or affirmation, or 
with knowledge that it is forged eto, with intent to defiaud the 
King or any peison(r) 

The punishment for these offences is penal servitude for life or 
for not less than thiee yeais, or lmpiisonment with or without 
liaid labour for not more than two years (J) 

1466 Anyone is by statute (r) guilty of felony who — Forginn 

(1) Knowingly and wilfully forges or coun lei feits, or assists m name of Com 
forging etc the name or handwriting of the Commissioners of the Tr^u-jOe* 
Treasuiy, or any of them, to any power of attorney for the sale or any power of 
tiansferof stock, or of the Commissioners of Woods and ForestB, attorney etc 
to any draft, instrument, or writing for the purpose of obtaining 

any money m the hands of the Bunk of England or of Ii eland, or 
of any private banker, on account of such commisBioneis (e) , 

(2) Forges etc or causes to be forged etc , or knowingly and 
wilfully assists in forging etc any draft, instrument, or writing in 
form of a draft made by such Commissioneis (/) , 

(S) Utters or publuiheB any such draft etc with intent to defraud 
either of the said banks, or any private banker, or any other 
person (p) 


t) 2 ft 3 Will 4, 0 69 


{ 0 ) /tii 1 0 * 19 , 

(b) Government Annuities Aot, 1829 (10 Geo 4, o 24), s 41, Government 
Annuities Act, 1832 (2 & 3 Will 4, c 69), s 19 
(<-) Ibid. 

(d) Lend Tax Certificates Forgery Act, 1812 ft>2 Goo 3, e 143), • 6 There, 
are similar provisions as to the Commissioners of Customs (Customs Consolida- 
tion Act, 1876 (39 ft 40 Yict c. 36), s 28 , Government Annuities A(t, 1829 

i lO Geo 4, c 24), e 41 , Government Annuities Act, 1832 (2 & 3 Will 4, c 69) , 
forgery Act, 1861 (24 & 26 Viet o 98), • 48, Penal Servitude Act, 1891 
(54 ft 66 Viet c 69), a 1) These offences an not triable at quarter sessions 
(e) Crown Lands Act, 1829 (10 Geo 4, c 60), s 124 
(/) Ibid , a, 124. 

(y) Ibid 
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1467. Every person is by statute (t) guilty of a misdemeanour 
who — 

(1) Fraudulently counterfeits any certificate of service in the 
King’s navy or any instrument purporting to be a protection from 
such service (t) , 

(2) Fraudulently utters ot publishes any such forged certificate 
or instrument knowing it is foiged ( k ) , 

(3) Fraudulently altois any such certificate or protection duly 
given (/) , 

(4) Forges oi fraudulently alteis any extiact from a baptismal 
register, oi knowingly utters any false extiact fiom such registei, 
or any false affidavit, certificate, or document in order to obtain 
fiom the Admiralty a protection from the King’s naval service for 
himself or any other person (v i) , 

(5) Being in possession of a protection lends, sells, or disposes 
thereof to any other poison in order fraudulently to enable such 
other porson to make an unlawful use of it (n) , 

(0) Produces, utteis, or makes use of as a pioteetion for hnnself 
a protection lssuod foi any othor porson (o) 

The punishment for these offences is impi monment without haid 
labour, or fine, or both (/>) 


(w ) 1 or gay with relation to J'cnwnis etc 


Uttering false 
affidavit to 
obtain 
oension 


1468 Every person is by statute (q) guilty of a misdemeanour 
who in older to sustain any claim to any pa\, wage, allotment, piizo 
money, bounty money, grant, or othei allowance m the natuie 
thoreof, half pay, pension, or allowance fiom the Compassionate 
Fund of the Navy, or othei money payable by the Admiralty, 
oi to any effects or money m charge of the Admualty, or in 
oulei to prociue any porson to be admitted a pensioner as the 
widow of an officer ot the navy — 

(1) Offeis oi utteis to any person m the seivice of the Crown or 
of the Admualty any false affidavit with knowledge that it is false , 

(2) Makes or subscribes, or offois or utters, to any bucIi person 
any falso wntten potition, application, statement, answer, certi- 
ficate, oi vouehei, oi othor false wuting, with knowledge that it is 
false (q\ 


18i57 (7 & h Geo 4, t 28), e 8, liYoal Servitude Al t, 1891 (54 A, oo Vmt c 69), • 
a 1 This offence is not triable at quarter sessions 
(«) Nnxal Enlistment Act, 1835 (5 & 6 Will 4, c. 24), s 3 
Ik) Ihd 

(0 2btd 
(m) IM 
(a) Ibid 
(o) Ibid 

( t») Ibid Quart whether hard labour could not be awardod m these cases 
as lor a common law cheat (see (Yinnnal Procedure Act, 1 So 1 (14 & 15 Viet 
a. 1*00), 8 29 This offence is not triable at quarter sessions 
(«/) Admiralty Powers, etc Act, 1865 (28 & 29 Viet c. 124), s 6, as 40-42 



Fart XIII.— -Offences against Property. 


The punishment for these offences on indictment is penal servi- 
tude for not more than five nor less than three years, or imprisonment 
with or without hard labour for not more than two years, or on 
summary conviction imprisonment with or without haitl labour for 
not more than six months (r) 

1489. Every person is by statute (s) guilty of felony who — 

(1) Forges or counterfeits, or alters, or causes or procures to be 
forged, or knowingly and willingly assists m forging etc the 
name of any officer, non-commissioned officer, soldier, or othei 
person entitled or supposed to be entitled to any pension, wages, 
pay, grant, share, allowance of money, bounty money, prize money, 
or relief due or payable or supposed to be due etc for or on 
account of any service done or supposed to be done by any 
such officer etc in the King's army or othor military service, 
or the name of any officer, under officer, cleik or soivant of the 
Commissioneis of Chelsea Hospital, oi of any officei or peison m 
any way concerned m the paying oi 01 dering, directing or causing 
the payment of the said pension etc (?) , 

(2) Foiges etc any lettei of attorney, bill, ticket, order, 
certificate, voucher, teceipt, will, or any othor power, mstiumont, 
wanant, document, or autliouty whatsoever relating to or any- 
wise concerning the payment or obtaining oi claiming any such 
pension etc ( t ) , 

(8) Utteis or publishes ns true or knowingly and willingly assist* 
in uttering etc any such lettei of attorney etc with intent to 
obtain the payment of any Buch pension etc or with intent to 
defiaud any peison (n) 

The punishment for these offences is penal servitude for life or 
foi not less than three years, or imprisonment with or without hard 
labour for not more than two jears (&). 

1470 Every person is by statute (<) guilty of felon who — 

(1) Foiges, counterfeits, or alters, or causes or pi. »< ares to be 
foiged etc , or knowingly and willingly assists in foigingetc any 
minute, copy of minute, assignment of penbion, superannuation, 
or other allowance granted under the Pensions Act, 1839 (c), or 
any order, certificate, receipt, document, or authority, wbatsoevei , 
relating to the payment of any such pension etc ( d ) , 

(2) Utters or publishes as true or knowingly etc asBiBts in 


60—63 of the Forgery Act, 1861 (24 & 25 Viot c 98), are incorporated with 
this Act (ibid ,b # 

fr) Ibid , s 6 These offences are not triable at quarter sessions 
(a) Chelsea and Kumamh&m Hospitals Act, 1820 (7 Geo 4, c 16), a 3S, 
Amy Prize Money Act, 1832 (2 & 3 Will 4, c 53), s 49 It is not nerfSAuv 
that the pension etc should be actually existing (R ▼ Pringle (1840), 2 Mood 
0 0 127) 

(I) Ibid 
(a) Ibid 

\b) Ibtd , Penal Servitude Act, 1891 (54 & 55 Viet, c 69), a 1 This uffenoi 
u not triable at quarter sessions. 

(e) 2 ft * Viet c. 51 , s 9 . . 

(«/) Ibid , s 9 
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uttering etc with knowledge that it is forged etc any such 
njinuto etc , or the name of any pensioner, justice of the peace, 
guardian, parish or other officer, or any other person authorised 
ot supposed or purporting to be authorised to sign any such 
minute etc., with intuit to obtain or enable any other person to 
obtain the payment of any each pension etc ( e ). 

The punishment for these offences is penal servitude for not 
moro than seven or less than three years, or imprisonment with or 
without hard labour for not more than two years (/) 

1471 , Every person is by statute ( q ) guilty of a misdemeanour 
who, for the purpose of obtaining either for himself or for another 
any pension, payment, or relief from the Merchant Seamenfe Fund, 

(1) Fraudulently foiges or altera, or procures to he forged etc , 
or assists in forging etc any certificate oi other document purpoi ting 
to show or assist m showing a right to any such pension etc (g ) , 

(3) Fraudulently makes use of any forged etc certificate etc or 
any certificate etc not belonging to lnm (h) 

The punishment for these offences on indictment is penal 
servitude for not more than seven nor leBB than three years, or 
imprisonment with oi without hard labour for not more than two 
years, or, on sumnmiy conviction, imprisonment with or without 
hard labour for not more than six months (i) 

(x ) Documents under Merchant Shipping Act t 1894 

1472 Evei y pel son is by statute (A) guilty of a felony who — 

(1) Foiges, or finudiilently alters, or assists in forging etc or 
proem es to bo forged etc an} of the following documents leferred 
to m the Mot chant Shipping Act, 1801 (k) register code (I), 
builder’s certificate (hi), surveyor’s certificate (a), ceitificate of 
rogiBtry («), declaration (p), bill of sale (</), insUument of 
moi tguge (r) , or certificate of mortgage or sale (»), or any entry 
or endorsement required by Fart I of that Act (/) to be made in 
or on any of these documents ( u ) ; 

(2) Forges the seal, stamp, or signature of any document to 
which section 695 of the Meichant Shipping Act, 1894 (x), applies , 


(e) Pensions Ait, J8J9 (2 & 3 Viet c 51), s 9 

(J) Ibid Criminal Law Aot, 1827 (7 & 8 Geo 4, c 28), s 8 Penal Servitude 
Act, 1891 (At & 55 Viet c 69), s I Thu offence is not ti table at quarter sessions 
q) Seamen's Fund Winding-up Act, 1851 (14 ft 1C Viet o 102), a 55 
i A) Ibtd 

t) Ibid TVrtml Servitude Aot, 1891 (54 ft 55 Viet c. 69), a 1 Thu offenoe 
is not triable at quarter sessions. 

(A) 67 & 68 Viot o <>0. 

1 1) lbtd» s. 5 
m) IbUL, a 10 

o) Ibid,, i 14 
p) Ibid., os 9,25, 27,38. 
q) Ibid, A 24 
i n IbuL, a 31. 

(*) Ibid , a 39 
<() Ibid, ss 19,49 
u> Ibid , ss AO fib 

i) Merchant Shipping Act 1894 (57 ft A8 | Viot c flOl, ss 66 and 695 (4) 
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(3) Tenders in evidence any each document with e false etc. 

seal etc., with knowledge that it is false etc (a) ( 

The punishment for these offences is penal seivitude for not more 
than seven nor less than three years, and imprisonment for not 
more than two years with or without hard labour (b) 

1473 Every person is by statute (c) guilty of a misdemeanour who 
for the purpose of obtaining either for himself or foi any other person 
any money deposited in a seamen's savings bank or any interest 
thereon — 

(1) Forges or fraudulently alters, assists in forging etc , or 
piocures to be forged etc any document purporting to show or 
assist m showing any right to any such money etc (c) , 

(2) Makes use of any document which has been so forged etc (d ) ; 

(8) For the purpose of obtaining either for himself oi for any 

othei person any property (e) of any deceased Beaman or apprentice 
to the sea service, forges etc or assists in forging etc , or procures 
to be foiged etc any document purpoitmg to snow etc. any light 
to such property (/) ; 

(4) Makes nse of any document so foiged etc (q). 

The punishment foi theso offences on indictment is penal 
servitude for not more than fivo nor lesB than three yeais, or 
imprisonment, m ith or without hard labour, for not more than two 
yeais, or on summaiy conviction, imprisonment, with or without 
bard labour, foi not more than six montliB (h) 

1474 Eveiy person is by statute (i) guilty of a misdemeanour who 

(1) ForgeB or fraudulently alters any ceitificate of disc hat ge or 
report of character, or copy of a report of chaiacter given under 
the Merchant Shipping Act, 1894 (i) , 

(2) Assists in committing or piocuros to be committed the 
last-mentioned offence (A.) , 

(3) Fraudulently uses any certificate of dischargu etc which is 
forged etc or does not belong to him (/) , 

(4) Fraudulently alteis, makes any false entry in or delivers a 
false copy of an agreement with the ciew of a iintish ship under 
the Act (in) , 

(5) Forges etc or assists in forging eta any certificate of 
competency or an official copy of such certificate (v) , 

Criminal Law Act, 1827 (7 A 8 Geo 4, c 28), s 8 , Penal Servitude Act, 1891 
(64 & 66 Viet c 69), a 1 These offences are not triuble at quarter sessions 

(a) Merchant Shipping Act, 1894 (67 A 68 Yict c 60), ss 60, 66 

(b) Ibid , ss 66 ana 695 (4) , Criminal Law Act, 1827 (7 A 8 Goo 4, c 2P), 
s 8 , renal Servitude Act, 1891 (54 & 56 Yict c 69), s 1 These offences are 
not triable at quarter sessiSns 

(e) Merchant Shipping Act, 1891 (57 A 68 Yict c 60), s 164. 

(d) Ibid, 

(e) As to definition of property, see i bid , s. 676 

(/) IUd , s 180 • 

(y) Ibid 

(h) Ibid , ss 154 and 180, Penal Servitude Aot, 1891 (64 ft 65 Vnt c BPS. 
s. 1 These offences are not triable st qu irter sessions 

i t) 67 & 58 Yict c 60, seen 130(b) bee R. v. Wilton (1868), Dears ft B. 568 

k) Ibid , s 130 (c). 

1) Ibid , ■ 130 (d) • • * 

m) Ibid , s 121 
(n) Ibid , s 104 (a). 
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(6) Fraudulently uses a certificate etc which has been forged etc , 
yanof lied, or suspended, or to which be is not entitled (o) , 

(7) Forges, assists in forging, procures to be forged, fraudulently 
alt< rs, assists in fraudulently altering, or procures to be fraudulently 
altered, any declaration of survey or passenger steamer’s certificate, 
or anything contained in or any signature to such declaration (p ) , 

(8) In any proceedings under Fart IX of the Merchant Shipping 
Act, 1894(2), in relation to salvage by the King’s ships, forges etc 
any document (r) ; 

(0) In any such proceedings puts off or makes use of any forged 
etc document knowing that it is forged etc (?) , 

(10) Being an officer to whose custody an original document is 
intrusted, wilfully certifies any document as being a true* copy or 
extract knowing tho same not to be a tiue copy or extract («) , 

(11) Foiges or fraudulently alters or assists m forging etc any 
documont in support of an application for wages under s 197 of 
the Merchant Shipping Act, 1891 ( t ) , 

(12) Presents or makes use of any document so forged etc , 

(13) Forges, assists m forging, or procuies to be foiged, the seal 
oi any other distinguishing mark of the Board of Tiade or any 
foim issued by the Board of Trade under the Act (a), 

(14) Fraudulently alters any such fonn(a) 

For these offences the punishment on indictment is impiisonment, 
with or without hard laboui, for not more than two years, except in 
the case of the offence No 10, m respect of which the maximum 
punishment is impiisonment for eighteen months (fi) 

1475 Eveiyone is by statute (c) guilty of a misdemeanour who — 

(1) Foiges the signatuie of a sea-fishery officer to a document 
diawn up m pursuance of the fust schedule to the Sea Fishenes 
Act, 1883 , 

(2) Makes use of such signature knowing that it is forged etc 

The punibhmont for this offence is imprisonment, with or without 

hard labout, for not moie than two yeais on indictment, and for 
not moie than three months on summary conviction (d). 


Foiglng 
transfer of 
stock etc. 


(xi ) Transfers of Slock etc 

1476 Everyone is by statute (e) guilty of felony who with intent 
to defiiuid — 

(1) Foiges or alterB or utters etc with knowledge that it is 


o) Merchant Shipping Act, 1894 (57 A 58 Yict c bO), s 104 (c). 

p) ] bid , 21 282 


n 


67 ft 68 Vu-t c 60 , 

find , g 604 , and geo p 660, ante 
(s) im , 0 693 (3) 
l<) IM,b. 197(8) 

(ei) Ibid , 8 722 

{b) I bid* i 88 130, 104, 282, 664, 680, 695 (3) These offences are not triable 
ft quarter sessions On summary conviction, the punishment for any such 
offence is Unpriwmmont, with or without hard labour, for not more than six 
months or a fine not exceeding £100 {ibid ) 
fc) 46 & 47 Viet o 22 , see tbtd , a, 47 

Id) Ibid , s 17 (4) This offence is not triable at quarter sessions 
W Forgery Act, 1861 (24 & 25 Viet c 98), m 2, 6, 7 , Forgery Act, 1870 
(33 A 34 Viofc a 68), ss. 3—6 
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forged etc an; transfer of any share or interest in any stock, 
annuity, or other public fund transferable at the Bank of England 
or Ireland, or in the capital stock of any body corpoiate, company, or 
society established by charter or by, under, or in virtufl of any Act 
of Parliament (/) ; 

(2) Forges etc or alters etc with knowledge that it is forged 
etc any power of attorney or other authority to tiansfer any 
share etc of or in any such stock etc or to receive any dividend or 
money payable in lespect of any such share or intei est (g) , 

(8) Demands or endeavours to have any such share or interest 
transferred or to receive any dividend or money payable in respect 
theieof by virtue of any such forged or alteied power of attorney 
etc with knowledge that it is forged etc (/<) , 

(4) Forges etc or utters etc with knowledge that it is foigod 
etc any stock ceitihcate or coupon or document puiporling to be a 
certificate etc issued in pursuance of l’art V of the National Debt 
Act, 1870 (i), or of any foimer Act or any India or colonial stock 
certificate etc , or any document purporting to bo such certificate 
etc , or any bond, debenture or security commonly callod an East 
India bond, or any bond etc issued or inode under the authority of 
any Act passed or to bo passed relating to the East Indies, or any 
indorsement on or assignment of such bond etc (k) , 

(5) Demands or endeavours to obtain or receive any share or 
interest of or in any stock ob defined by tbe National Debt Act, 
1870 (i), or of or in India or colonial stock, or to receive any dividend 
or money payable in respect thereof by virtue of any such forged 
etc certificate etc with knowledge that it is forged etc (Z) , 

(6) Forges etc cr utters etc with knowledge that it is foiged 
etc any certificate or duplicate certificate requirod by Part VI of 
the National Debt Act, 1870 (t), or by any former like Act (m) , 

(7) Wilfully makes any false entry in or wilfully alters any word 
or figure m any of the books of accounts kept by the B -nk of England 
or of Ireland m which the accounts of tho owners of any stock, 
annuities or other public funds transferable at such bank aroontored 
and kept (n) , 

(8) Wilfully falsifies any of the accounts of any such owner iu auy 
of such books (o) , 

(/) Forgery Act, 1861 (24 & 25 Viet c. 98), s I “Capital stock of a body 
corporate ” includes consolidated stock croatod under tho Metropolitan Board of 
Works (Loans) Act, 1869 (32 & 33 Viet c 102) (see ibid , s 19 , see now Local 
Government Act, 1888 (51 & 52 Viet, c 41), s 40), debenture stock under the 
Local Loans Act, 1875 (38 & 39 Viet c 83) (see ibid ), and colonial stock issued 
under the Colonial Stocks Acte, 1877-1900 (40 & 41 Viot o 59 , 55 A 50 Vut 
c 35 , 63 & 64 Viet c 62) (see Colonial Stock Act, 1877 (40 A 41 Viet e 59), « 21). 

(q) Forgery Act, 1861 (24 & 25 Viet o 98), s 2 

(h) Ibid 

(i) 33 A 34 Viet c 71 • 

(A) Forgery Act, 1870 (33 ft 34 Viet e 58), a. 3 . Forgery Act, 16bl (21 ft 2* 

Viet c 98), b 7 , India Stock Ceitincate Act, 1803 (26 ft 27 Viet o 7 i), s 13; 
Colonial Stock Act, 1877 (40 ft 41 Viet o 59), « 21. 

(0 ll*d 

(m) Forgery Act, 1870 (33 ft 34 Viet 0 68), s 6. 

(a) Forgerv Act, I8bl (24 ft 25 Viet c 98), e 6 • • 

(o) Ibid , s*. 6 


Boot 4. 
Forgsry. 
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(9) Wilfully makes any transfer of any share etc. of or in any 
apeh stock etc. in the name of any person not being the true and 
lawful owner of such shares etc (p) , 

(10) Forges etc. or utters etc with knowledge that it is forged 
etc any share warrant or coupon, or document purporting to be a 
share warrant etc issued m pursuance of the Companies (Con- 
solidation) Act, 1908 ( q ) , 

(11) By means of any such forged etc share warrant etc 
demands or endeavours to obtain or receive any share or interest in 
any company under the last-mentioned Act, or to receive any 
dividend or money payable m respect thereof by virtue of any such 
forged etc share warrant etc with knowledge that the same is 
forged etc (r) 

The punishment for these offences is penal servitude for life or 
for not less than three years, or imprisonment, with or without hard 
labour, for not more than two years («) 

1477 Everyone is by statute guilty of felony (t) who without 
lawful authority or excuse (u) — 

(1) Engraves or makes on any plate, wood, stone, or other material 
any stock certificate or coupon purporting to be a stock certificate 
or coupon issued m pursuance of Part Y of the National Debt Act, 


(p) Foigory Act, 1861 (24 & 26 Viet c 98), ■ 5 
8 Edw 7, c 09 , see b .18 
Ihd t s 18 

Forgery Act, 1861 (24 A 25 Viet o 98), ss 2, 5, 7 ; Forgery Aot, 1870 
(31 '& 34 Vut o 68), B8 3, 6 , India Stock Certificate Act, 1863 (26 A 27 Viet 
0 73), e 13 , Metropolitan Board of Works (Loans) Act, 1 869 (32 A 33 Viet o 102), 
a 19, Local Loans Act, 1876 (38 A 39 Viet o 83), Colonial Stock Aot 1677 
(40 A 41 Viet o 69), s 21, Companies (Consolidation) Act, 1908 (8 Edw 7, 
o 69), s 38, Penal Servitude Aot, 1*91 (64 A 66 Viet o 69), s 1 These 
offrmcos are not triable at quarter sessions The forging or altering of a certifi 
cate required by the India Stock Transfer Act, 1862 (26 A 26 Viet c 7), or the 
uttering etc such certificate with knowledge that it is forged etc , or the forging 
of any name, handwriting, or signature, purporting to be the name etc of a 
witness attesting the execution of any power of attorney, or other authority to 
transfer any share or intorost of or in any stock to which ss 2 and 3 of the 
Forgery Act, 1861 (24 A 26 Viet c 98), apply, or to utter etc such name etc 
with knowledge that it is forged, is a felony punishable with penal servitude 
for not more than seven or less than three years, or imprisonment, with or 
without hard labour, for not more than two yeais (India Stork Tinusfer Aot, 
1862 (25 A 26 Yiot. c 7), s 14 , Forgery Act, 1861 (24 A 25 Viet c 98), s 4) 
To make a false entry in or to alter any of the books for transfer of consolidated 
■took created by the Metropolitan Board of Works or by the London County 
OouneD, or to falsify any of such books or to make any transfer of such stock m 
the name of any person who is not the true owner, is a felony punishable m 
the some wa> as the last-mentioned felonies, except that the maximum period 
of penal servitude is fourteen years (Metropolitan Board of Works (Loans) Act, 
1869 (32 A 33 Viet c 102), s. 20 , Local Government Act, 1888 (51 A 52 Yiot 
o 41), s. 40 , Penal Servitude Aot, 1891 (64 A 55 Yict c. 69), a 1) The last* 
named offences are not triable at quarter sessions As to the forgery of deben- 
tures, see p. 733, ante, and the fraudulent personation of the owners of stock 
eta see p. WO, ante 

(t) Forgery Act, 1870 (33 A 34 Yiot a 58), s. 8 , Companies (Consolidation) 
Act, 1908 (8 Edw 7, c. 09), s. 38 

(u) The onus of proof of such authority or excuse In each case lies on the 
party 'accused (Forgery Act 1870 (33 A 34 Yiot. a 58), si 6, Companies 
(Consolidation) Act, 1908 (8 Edw 7, a 69), s 38) 
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1870 (a), or to be such a stock certificate or coupon in blank, or to be 
a part ol such a stock certificate or coupon, or share warrant or 
coupon aB aforesaid (b) ; * 

(2) Uses any such plate etc. for the making or printing of any such 
stock certificate etc. (c) , 

(8) Knowingly has in his custody or possession any such plate 
etc. ( d ) , 

(4) Knowingly utters etc , or has in his oustody or possession any 
paper on which any such blank stock certificate or coupon, or part 
of any such stock certificate or coupon as aforesaid, is made or 
printed (e) , 

(5) Engraves or makes on any plate etc. any share warrant oi 
coupon* purporting to be a share wairant or coupon issued oi made 
by any paiticular company in pursuance of the Companies (Con- 
solidation) Act, 1908 (/), or to bo a blank share wairant or coupon 
so issued or made, oi to be part of Buch share warrant or coupon (<jr) , 

(6) Uses any such plates etc for making or pnntiug any such 
share warrant etc (/<) , 

(7) Knowingly has m his custody or possession any such plate 
etc 

The punishment for these offences is penal servitude for not more 
than fourteen yeaiB nor less than three yeare, or imprisonment, with 
or without hard lahoui , for not more than two years (>) 

1478 Every person is by statute guilty of felony who with intent 
to defraud — 

(1) Being a cleik, officer, or servant of, ot other person employed 
or intrusted by, the Bank of England or of Ii eland, knowingly malces 
out or doliveis any dividend warrant, oi wan ant for payment of 
any annuity, mteiest, or money payable at tho Bank of England or 
of Ireland for a gieater or less amount than the person on whoso 
behalf such wunant shall be made out is entitled to (k) , 

(2) Being a cleik etc employed by the London * 'ounty Council 
or the person or body corporate who keeps the books of transfer of 
consolidated stock created by the Metropolitan Board of Works or 
the London County Council, makes out or delivers any stock 
certificate, dividend warrant, or document for the payment of money 
with relation to such stock for a greater or less amount than the 
person t n whose behalf such certificate is made out ib entitled to (/). 


(a) S3 & 44 Viet o 71 

lb) Forgery Act, 1870 (33 & 31 Yict. c. 68), a. 6 , Companies (Consolidation) 
Act, 1908 (8 Edw 7, o. 69), a. 38 
(e) Ibtd » 

(a) IbuL 

(e) Ibtd 

(f) 8 Edw 7, c. 69 

to) Co mp anies (Consolidation) Act, 1906 (8 Edw. 7, a 69), s. 38 (2) • 

it) Fargerj Act, 1870 (33 A 34 Yict. a 68), s 6 , Companies (Consolidation) 
Act, 1908 (8 Edw 7, c. 69), s. 38 (2), Penal Servitude Act, 1891 (64 A 66 Yict 
c. 69), a 1 These offences an not triable si quarter sessions 
Ik) Forgery Act, 1861 (24 & 26 Yict, c. 98), s 6 

(f) Metropolitan Board of "Works (Loans) Aot, 1869 (32 A 33 Yiot.^102^ 
s 21 , Local Oovsrament Act, 1888 (51 A 62 Yict o 41\ s 40 


Snot.l 
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The punishment for any such offence is penal servitude for seven 
years or for any period not less than three years, or imprisonment 
for any teim not exceeding two years, with or without hard 
labour (wi). 

1479 Every person is by statute (n) guilty of a misdemeanour who 
in any contract, agreement, or token for the sale or transfer of any 
share or stock m any joint stock banking company in the United 
Kingdom, constituted under or regulated by the provisions of any 
Act of Parliament, royal charter, or letters patent, issuing shares 
or stock transferable by any deed or written instrument, wilfully 
inserts any false entity of the number of such shares or any name 
other than that of the person m whose name such shades etc 
stand in the register or book of such company. 

The punishment for this offence is imprisonment without hard 
labour, or fine, or both (o) 

(xn ) Hall Marks on Plat * . 

1480 Every person is by statute (p) guilty of felony who — 

(1) Forges ot counteifeits or utters, knowing it to be forged 
ttc , any die or othei instrument or pait of such die etc pio- 
vnled and used by the Goldsmiths’ Company in London, or the 
Goldsmiths’ Companies m York, Exeter, Bristol, Chester, Norwich, 
oi Newcastlc-upou-Tjne, oi the companies of gunidians of the 
htnndard of w r i ought-plate m Sheffield or Bnmingham for the 
maiking oi stamping of gold or silver waies(p), 

(2) Marks with such forged etc die etc any waie of gold 
or siher or of base metal (p) , 

(8) Utters any such ware of gold or silver or of base metal 
marked with such foiged etc die etc with knowledge that it was so 
marked ( j>) , 

(4) Foigcs etc or by any means produces an imitation of or 
iitteis, knowing that it h foiged etc, any mark or part of any 
mark of any such die ete upon any ware of gold or silver or 
base metal ( q ) , 

(6) Tiunsposes or removes or utters, knowing it is tiansposed 
etc , any niaik of any such die etc from any waie of gold or 
silvei to any ware of base metal (q ) , 

(•>) Hus in his possession without lawful excuse any Buch 
f oi god dc die etc or any ware of gold etc having the mark 
of any such forged etc die, or any such foiged etc mark or imitation 
of a mark oi having a mark whu-h has been transposed etc ( q ), 

(7) Cut* or severs from any ware of gold etc any mark or 
part of murk of any such die with intent that such mark etc 


'(tn) Porgerv Act 1SC1 (24 & 23 Viet, o 98), a 6, Metropolitan Board ot 
WoiLb (Loans) Ant, 1869 (32 & 33 Viet o. 102), a 21 , Penal Servitude Act, 
1891 (34 St 35 \ tit c 69), a 1 This offence ib not triable at quarter ees8ion8 
(a) Banking Companies' (Shares) Act, 1867(30 & 31 Viet c 29), a 1. The 
Aot does not extend to the Bank of England or of Ireland 
(«} 1 bid This offence is not triable at quarter sessions 
(p'j {Told and Silvor Wares Act, 1844 (7 A 8 Viet o. 22), s 2 
(?) Ibid 
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may be placed upon or joined or affixed to any other waie of Bwt 4 
gold or Bilrer or any ware of base metal (r), Forgeiy. 

(8) Places upon or joins or affixes to any waie of gold or silveft 
or base metal any mark of any such die etc. cut or severed from 
any ware of gold or silver (r) , 

(9) With intent to defraud the King or any of the before* 
mentioned companies, uses any genuine die etc , or counsels, aids, 
or abets Buch offence (r) 

The punishment for tlieso offences is penal servitude foi not more 
than fourteen yeai s nor less than three jeais, or mipiiBonment, with 
or without hard labour, for not more than two years (a). 

(xm ) Tiade Murks etc 

1481 * Every person is by Btatute (0 guilty of a misdemeanour Forcing tradr 

who marki etc. 

(1) Foi ges any Liudo niarL(t) , 

(2) Falsely applies to goods any trade murk or any mark so 
nearly resembling a tiade mark as to be calculated to deceive (t ) , 

(3) Makes any die, block, machine, or other instrument for the 
puipose of forging or of being used for foigmg a trade maik (<) , 

(4) Applies any false tiudo dcscuption to goods (a) , 

(5) Disposes of 01 has in his possession any die, block, machine, 
or other mstiument for the puipose of forging a tiade maik(t) , 

(6) Causes any of the things above mentioned to be done (t) , 

(7) Hells 01 exposes for sale or has in his possession for sale or 
foi any puipose of tiade or manufacture any goods 01 things to 
which any false tiade maik or false tiade description is applied 01 to 
which any tiade mcrks or mark so nearly resembling a tiado mai k 
as to be calculated to deceive is falsely applied, unless the defen- 
dant proves that having taken all reasonable precautions against 


(?) Gold and Silver Wans Act, 1844 (7 A 8 Viet t 'll), a 2 
( 1 ) Ibid , Penal Sawtudo Act, 1801 (51 & 65 \k< c 0 a 1 Kxcopt 
as regards the last mentioned offence, an intent to defraud i i not a necessary 
mgiedient of the offence (R v S/nttle (1902), 18 T L 11 4.16, see// v Or/drn 
(1634), 6 0 A P 631) There arc similar provisions m the Plato Assay (Sheffield 
and Birmingham) Act, 177 1 (13 Goo 3, c 52), s 14 These offences aie not triable 
at quarter sessions 

(f) Met chandi&e Marks Act, 1887 (50 & 61 Viet r 28) s 2 As to meaning 
of trade mark, see title Trade Marks and Di-mom 
( a) Merchandise Marks Act, 1887 ( >0 & 51 YTct c *28), s 2 (d) “Trade 
description 0 means any description, statement, or other indication, direct oi 
indirect, as to (ti) the number, quantity, measure, gauge*, or weight of any goods , 
(b) the place or county where any goods were made or produced, (c) inode of 
manufacturing or piodueing any goods , (</) tho material of which the goods are 
composed, (e) any goods, fceing tho subject of an existing patent, privilege, oi 
copyright, and tho use of any figure or mark which, according to the < ustom of 
tho trade, is commonly taken to be an indication of any of tho abovo mutters 
“ False trade descnptiou ° means a trade description wnich is false m amatenal 
respect as regards the goods to which it is applied, and includes ever) alteiatign 
of a trade description, whether b> way of addition, cffacement, or other* iso, when 
that alteration makes the description false m a material respect, tho fact that 
a trade description is a tiade mark or apart of a trade mark docs not prevent 
such trade mark being a false description (ibid , s 3) 

(l) Ibid , * 2 (e) 

(r) Ibid , fi 2 (f) In all the above-mentioned cases the onus of disj>rqvmg t 
intent to defraud is on the defendant (see ibid , s 2) 
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committing an offence against the Merchandise Marks Act, 1887 (d), 
he had at the time of the commission of the allegod offence no 
reason to suspect the genuineness of the trade mark, mark, or 
trade description, and gave all the information m his power with 
regard to the persons fiom whom he obtained such goods etc, 
oi that otherwise he acted innocently (c) 

The punishment for these offences on indictment is imprison* 
ment, with or without hard laboui, for not more than two years, 
or fine, or both (J ) 


(xjv ) Vucellaneout Instruments 

1482 Every prison is by statute guilty of felony who — 

(1) Wilfully and fiaudulently foiges or counteifeitb any certificate, 
certificate of valuation, sentence, or decree of condemnation oi 
restitution, copy of such sentence etc , or any receipt required by 
the Slave Trade Act, 1824 (jr), or any part of such certificate etc (A), 

(2) Knowingly etc utters or publishes such certificate etc with 
knowledge that it is forged etc with intent to defraud the King 
or any other peison (h) 

The punishment foi this offence is penal servitude for not 
moie than fourteen nor less than three years, or imprisonment, with 
or without hard labour, for not moie than two years (t) 

1483 Every person is guilty of a misdemennoui who forges, or 
for the purposes of the Sale of Food and Drugs Act, 1875 (A), utters, 
knowing it to be foiged, any certificate or any writing puiporting to 
contain a wauunty(Z) 

The punishment foi this offence is imprisonment with or without 
hard laboui foi not more than two years (m) 

1484 Every peiaon is by statute (») guilty o! a misdemeanour 
who — 

(1) Forges or counterfeits, or causes or piocures to be forged etc 
any licence or ticket directed by the London Hackney Carriages Act, 
1848 (m), to bo piovided foi the drner of a hackney carriage or for 
the duver oi conductor of a metropolitan stage carriage (o ) , 


(d) 50 A 51 Viet c 28 
W Ibid .a 2(2) 

(/) Ibid , a 2 (d) Theso offences are triable at quarter sessions On summary 
conviction the punishment is imprisonment, with or without hard labour, for not 
more than f oui months for a first ofienoe and six months for a second offence, 
or a fine not exceeding £20 for a first offence or £50 far a second offence 
In any case tiro defendant forfeits to the King every chattel, article, instrument, 
or thing b> means of or in relation to which the offence has been committed. 
See also p 566, atUt, and title Trade Marks and Designs. 

(g) 6 Geo 4, c 11J 
(A) IiuL t b 10 

(0 1W. , Penal Servitude Act, 1891 (54 & 55 Yiot o 69),*. 1 These offences 
ate not tttftble at quarter sessions * 

(k) 38 & 89 \ ict o« 63 
h) Ibid., *27 

(m) Ibid This offence is not triable at quarter sessions. See also title Food 
and Drugs 

(n) 6 & 7 Yiot c 86 
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(2) Sells or exchanges or exposes to sale or utters any such forged 
etc licence etc (p) , 

(8) Knowingly and without lawful excuse has or is possessed of 
such forged etc licence or ticket knowing it is foiged etc. (q) , 

(4) Knowingly and wilfully aids and abets any person in 
committing any of these offences (r) 

The punishment for this offence is imprisonment with or without 
hard labour, or fine, or both («). 

I486 Every person is by statute (0 guilty of a misdemeanour 
who — 

(1) Forges or counteifeits any licence, certificate, document, or 
plan granted or lequired in pursuance or for the purposes of the 
Explosives Act, 1876(f), 

(2) Gives or signs any such document or plan which is to his 
knowledge false m any material particular («) , 

(3) Wilfully makes use of any such forged counterfeit or false 
licence etc. (a) 

The punishment for these offences is imprisonment, with oi 
without hard labour, for not more than two jeais on indictment, 
and on summary conviction for not more than one month (b) 

1486 Every person is by statute (c) guilty of a misdemeanour 
who — 

(1) Foigos or counterfeits or knowingly makes any false state- 
ment in any certificate of competency under the Coal MineB 
Hcgulation Act, 1887 (e), or any certificate of service granted under 
that Act or any Act repealed by that Act ( d ), or any official copy of 
anywuch certificate (r) , 

(2) Knowingly utters or uses any such certificate or copy which 
has been forged or counteifeited or contains any false statement (/) , 

(3) Foi the purpose of obtaining for himself or any other person 
employment as a certificated manager or under-ir uiager, or the 
grant, renewal, or restoration of any certificate under the Act, or a 
copy theieof, makes or giveB any declaration, representation, 
statement, or evidence which is false in any particular, or 
knowingly utters, produces, or makes uso of any such declaration 
etc or any document containing the same (g) 


1 
ante ) 


London Hackney Carnages Act, 1843 (0 A 7 Virt o 86), s 20 
find The onus of proving the lawful excuse is on the defendant (ibid ) 
Ibid 

Ibid There is no limit as to the term of imprisonment (t£?d , see p 410 f 
, These offences are not triable at quarter sessions Forging a mark 
identifying a motor car or a licence under the Motor Oar Act, 1908 (5 Edw 7, 
c 36), ib an offence punishable on summary conviction (see ibxd , ss 6, 11). 
See also title Street Traffic 
t) 38 Viet o. 17 , ibid r s, 81 

a) Ibid, 

b) Ibtd , ss 81, 91 This offence is not triable at quarter sessions. 

!e) AO ft 61 Viet c. AS 
,o) See ibid , schedule, 4. 

« Ibid,. 32(1) 

(/) /bj,. 32(2) 

{*) Ibid , ■ 32 (3) 
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The punishment for these offences is imprisonment for not more 
than Uo years, with oi without hard labout (It). 

* 1487 Everyone is by statute (i) guilty of a misdemeanour who 
forges or fraudulently defaces or destroys any nomination paper need 
for the purpose of the Ballot Act, 1872 (t), or knowingly delivers such 
forged paper to the returning officer, or forges or fraudulently 
defaces or destroys any ballot paper or the official mark on any 
ballot paper used for the purpose of tho same Act (k) 

The punishment for such offence, if the offender is a returning 
officer or officer or clerk m attendance at a polling station, is 
imprisonment for not more than two years, with or without haid 
labour, or if the offender is any other person, lmpusonment for not 
more than six months, with or without hard labour (f) • 

1488 E\ei}one is by statute (?«) guilty of a misdemeanour who 
foiges or fiaudulcnlly defaces or destroys any nomination paper 
used for the pui pose of the Municipal Coipoiationa Act, 1882 (?n), or 
knowingly delivei s such forged paper to the town clerk, or attempts 
to commit any siich offence (/<) 

The punishment for any such offence is imprisonment for 
any teim not exceeding six months, with or without hard 
1 about (o) 

1489 Everyone is by statute (p) guilty of a misdemeanour who 
foiges, ol wilfully and without due authouty alters a tolegiam, or 
utters a telegram so foiged oi altered, oi transmits by telegraph as 
a telogram, oi ultcis as a telegram a message or communication 
which lie knowH to bo not a telegram 

The punishment foi such offence on conviction on indictment is 
impiisonmentfol not moiethan twelve months, with or without naid 
labour (q) 

1490 Fa cry pci son is by statute guilty of a felony who with intent 
to defraud demands, reeencs, oi obtains, or causes or piocures to bo 


(h) Coil Mims Regulation Act, 1887 (50 & 51 \ut c 58), h 32 Those 
oftumos me not ti table itquaitcr sessions See also title Mines, Minerals, 
a mi Quarries 

1 4) 35 & 36 Viet c 3J 
k) Ibid , s 3 

i) Ibid This offence is not triable At quarter sessions 
m) 45 A 40 Viet c 50 
») Jbid , g 74 

o) Ibid This offonco is not triable at quarter sessions See also title 
Ejection 

l/>) Post Office (PiotootionJ Act, 168*1 (47 & 48 Viqt c 76), s 11 This offence 
may be commit tod without intent to defraud (ibid), 11 telegram ” means a 
11 written or printed message or communication, sent to or delivered at a post 
office, or the office of a telegraph company, for transmission by telegraph, or 
dohvored by tho Post Office or a telegraph company as a message or communica- 
tion transmitted by telegraph " (s -1 1) A telegram has also been held to be an 
“ instrument” within the moaning of the Forgery Act, 1861 (24 A 25 Viet c 98), 
s 38, which makes it an offence to obtain money by means of a forged instrument 
(R v Utley, [16%] 1 Q. B 309, 0 0 R ) 

(g) Ibtd , s 11 This offence is upt triable at quarter sessions On summary 
con \iction the punishment is a fine of not more than £10 (» ltd ) See also titles 
Teteckams AMD Tetfphonls 
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delivered or paid to any peison, or endeavours to roceive or obtain 
or to cause or piocure to be delivered or paid to any peison any 
chattel, money, security for money, or other piopeity whatsoever 
under, upon, or by virtue of any forged or altcied .instrument 
with knowledge that it is forged etc , or under etc any piobate or 
letters of administration with knowledge that the will etc on which 
probate or letters of administration have been obtained is forged etc., 
or that such piobate etc has been obtainod by anj false oath, 
affirmation, or felony (») 

The punishment for this offence is penal Boruttido for not moie 
than fourteen nor loss than three years, or lmpiisonment, with or 
without haid l&boui, foi not more than two jeaiB («) 

Si b-Sfct 3 — Tndvtment , Lvtdence and Punuhmrnt 

1491 In an indictment for forging, altering, offoung, uttonng, 
disposing, or putting off any instrument, the instillment may bo 
described by any name or designation liv wlncli it is usually known 
or by the puiport tlieieof without setting out any copy or facsimile 
or otherwise describing it oi its value 

A similar description is sufficient in an liulictniont foi engiaving 
01 making the whole oi any part of any instrument matter oi 
thing, oi for using or having unlawful custody or possession of any 
plate oi othei material upon which the whole oi any part of any 
instrument etc has been made otc (/) 

It is usual in nil indictment for foigery to allogo the offence in 
one count as a foigciy and in a second count as an uttering (a) 

1492 In an indictment for forging, uttei ing etc , any instrument, 
whell it is uocessaiy to allege an intent to defiaud, it is Biiflieient to 
allege that the peibon accused did the act chaigod mill intent to 

(r) Forgoiy A<t, 1861 (21 A 25 Vut c s 38, soo Ft Fitter/, [18%] 1 
Q, B 309, 0 C B, in which i “toh/iam M wba hold to an ltiati urnc nt 
within the meaning of the s* < lion 

(«) Ibid , Penal Seivitudn Ad, 1S91 (34 A 53 Viet c 69), 8 1 Tho uffonee 
is not triable at quarter sessions 

m Forgery Act, 1801 (24 & 23 Viet c 98), ee 42, 43 

Tne necessity for sotting out a copy of a foiled instrument was first abolished 
by stat (1832) 2 & 3 Will 4, c 123, s J, which was superseded by tho Criminal 
Procedure Act, 1851 (14 A 13 Vut c 100), ss 3, 6 of which aio repioduced m 
tho Forgery Act, 1861 (24 A 25 Viet c 98), ss 42, 43 It seems that the mdid 
ment e\en now must state what the instrumnit is (see li v Wttrox (1S9 i), 
Buss & Ry 50, and see It v Hunter (1794), 2 Leach, 621 , II v thrkdt (1H1 5), 
Rubs A Rv 251 , It v Hunter (1823), Russ A Ry 311 

(a) Most of the statutes which make uttering a separate offence desnibo the 
offence by the use of the words “ offer, utter, dispose of and put off ” An 
indictment for forgery may be in the following form — • The juiorsfoi our lend 

the King upon their oaths present that John Jones on the day of Mnich 

in thejeai of Our Lord , feloniously did foige a certain bill of exchange 

with intent thereby then to defraud against the form of statute in that (aas 
made and provided* Second count And the jurors afoicsaid upon their oath 
aforesaid, do further present that the said John Jones afterwards to nit on the 
day and year aforesaid feloniously did offer, utter, dispose of and put off a 
certain forged bill of exchange with intent thereby to defraud, he the said John 
Jones at the tune he so offeied, uttered, disposed of and put oi! the said last- 
mentioned bill of exchange as aforesaid well knowing tne saint to be fogged 
against the form etc ” 
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defraud without alleging an intent to defraud any particular 
person ( b ). 

1493 On the tnal of such an indictment it is therefore only neces- 
sary to prove a general intent to defraud , it is not necessary to prove 
an intent to defraud any particular person or that any particular 
person was defrauded It is essential to prove that the defendant 
forged or altered the whole or part of the instrument m question 
or made some mateual addition to such instrument (c) Such 
proof is given by calling witnesses to show that the part which 
is forged is in the handwriting of the defendant , this may be 
shown by the admission of the defendant himself (<Q, or by the 
evidence of pei sons acquainted with his handwriting, either from 
having seen bun write or from corresponding with him(e), or by 
the evidt nco of experts who are not acquainted with his hand- 
writing but who by comparing the alleged foigery with other 
wntufg pioved at the trial to be that of the defendant’s can say 
that the nlh’ged foigoiy is bis w oik Evidence must he given to 
show who was the person whose signatuie or writing is forged, 
nud to show either that thoie is no such person (/) or, if there 
is such a poison, that ho did not write the alleged signature or 
writing (?/) 

It is not nocessuy to call the person whose signature or writing 
ib forged, ot to show that theie was no nuthouty to use his name, 
it is sutlicient to piovo that the alleged forgeiy was not in the 
handwriting of such poihon(/i) 

The fotged document must, if it is possible, be pioduced at the 
trial If tlio document is m the pusoncr’s possession, it may be 
obtained by means of a seaich wan ant in cases in which a steroh 
wariant can he issued (?) If possession of a foiged document has 
been Irated to the defendant and the piosecution aie unable to 
obtain possession of it, a notice to pioduce the document should be 


{l) l<'orgei> A of, Ihcl (21 A. 2o Viet c 98), a 44 As to the law before tho 
statute boo II v 1'owntr (1872), 12 Cox, 0 C lio In an indictment under the 
Forgery Act, 18(il (24 ft, 20 Viet c 98) a 28, where the intent to defraud does 
not appear in the definition of the offence, it Boems that the common law 
definition of forgory must be imported into tho section and that on intent to 
deli mid must be alleged 

(cl Waldndi/f v humtvtn (17*14), 1 Bsp 143 Seel 249, note (/>), ante 
(cf) llutr y II irprr (18l(i|, Holt (n v ), 430 , Willman r tl'omiU (1838), 8 
0 & 1* 380, ll'amer y Anderion (1839), 8 Scott, 384, Lewis y Sapio (1827), 
Mood S - M 89, Gould v Jones (1782), 1 Wm BL 384 , R v Bianey (1832), 6 
0 & P 213 

(e) See Criminal Procedure Act, 18W5 (28 & 2P Viet c 18), e 8, R y 
Sdvrtock, [18911 2 a B 766, 0 0 B , see R y jr«tf«am*(1838),8 0 & P 434 
It M tor tiie j udjre to docnle whether a person tendered as a witness m qualified 
aa an expel t SR v Stiver lock, tupra , R y TTilbatn (1863), 9 Cox, C. 0 448, 
£ y Harvey (1869), 11 Oox, 0 0 646) 

( f) See R y Backter (1831), 6 0, & P 118. R v JViay (1832), 5 0 AP 1*3, 
R. \ Uranium (1834), 6 0 & P 326 

(j) R. y BjmumAy (1784), 1 Leach, 332, £ y Downes (1769), I Loach, 
334, n 

(A) R ▼ Burley (1843), 2 Mood 473 

(0 ,6m Forgeri Act, IBM (24 & 28 Viot. c 98), a. 46 Aa to when search 
warrants may be issued, see p 309, ante 
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served on the defendant a reasonable time before the commencement 
of the sittings of the court at which he ib tried, and, if Buoh notice 
is duly served, and pi oof given of such service, the contents of th% 
document can be proved by secondary evidence (A) If the document 
is proved to be lost (l), or if it is in the hands of a third person who, 
being served with a subpceva duces tecum refuseb on the ground of 
privilege to produce it, secondary evidence of its contents may be 
given (m) 

On an indictment for forging an instrument it is not nocofmry 
to prove any uttering (n) 

1494 The offence of uttering a forged instiumeut is distinct fi om 
but connected with the act of fotgery (o). Most of the statutes 
relating'to forgery contain the woids “ offer, uttei, dispose of, and 
put off,” and these words cover the cases whoio a forged lnstiuiuont 
is shown 01 produced, although not " uttered ” m the stuct sensoof 
the word (a) 


(k) It V Hunter (182*1) 4 0 iP 128, It v llaworlh (18W), 4 (’ U' 264 
R v (1870), IS W R 764, (' C R (Ir), bco p >91, ante 

(/) R v Hail (187 A 12 Cox, C C 159 

(m) Steep 391, ante 

(n) See R v CVooD* (1731), 2 Stia 901 , H v ^,^(1700), 1 Ld Riuni 737, 
R v lloldin (1809), Kiust & Rj 154, R v Mavtquia (1815), Runs A Kj 291 , 
R v IIout3«n (1817), 2 (_ar Ac Kir 777, R v Rash (1852), 2 Den 403 
R v Ciowther (18321, 5 0 & P .110 Quasi e whether it ib not net « hhui ) that 
there must bo a possibility of sorno person being defrauded by the foigei> (R \ 
Man us (184b), 2 Cor & Kir 356'! If a person is actually riofuiudfid as the net es 
eary consequence of the (lofeud fin t’« act, that is sufficient undone© of tho intent 
(R v 7 renfteld (1858), IF & F 1 >), even although the poison de/nudod sweius 
that be believod that the defendant had no intent to defraud [It v *s heppard 
(1810), Russ & Ry 1C 1 )} If A 11 , knowing that a bill is foiged, utters it to 
C D and means th it 0 I) should believe it to be gf nuine, llie jury are bound 
to infer that A II did it with intent to defraud ( R v Hill (1838 > 2 Mood 0 0 30), 
even though A II *8 intention was to take up the bill and paj i r it on imduuty 
(R v Covie (1838), 8 0 A V 5 82, R v Geath (1MO), 9 (’ & V 49 q, or 
even if A 14 hud a legal claim against the person di frauded to nil amount equal 
to that obtained by the foigen (R v Wilson (1817), J Don 28J) fl u forged 
instrument is given by a defendint to his bankers, tho fret thut lie 1ms gnen 
guarantees to them to a largoi amount than that of flio mstiunnnt does not 
completely negative an intent to defraud, but the intent must be, notwithstanding 
such fact, left to the jury [R v James (1836), 7 0 & P 55 1 , and see R v Cooke, 
supra) 

(o) 2 Last, P 0 97.1 

(a) To constitute an uttering tho instrument must bo parted with or tcudi n d, 
or offered or used m someway to get money or credit upon it, t e , by mi ans of it 
(R v Ion (1852), 2 Den 475, at p 492) The more showing of a forged bant note 
by a person with the mten^of raising a false idea of the neiKon’s wealth, or the 
leavmg it with another person to take oare of, has been held not to ronstituh an 
uttering (jR v Sh ukard (1811), Buss Ally 200) To hand over a foiged instru- 
ment as a pledge is an uttering {R v ihrkett (1805), Russ & Ry Hbj A 
conditional uttering is just as much a crime as any other uttering ( R \ Cooke 
(1838), 8 0 & P 582) If A B , who owes money to C D , on wing j Tensed 
by C D for payment pioducts to 0 D. a forged receipt for the sum but 1 ©fusee 
to part with the receipt, such a use of tho receipt is either an ofionng or an 
uttenng within the Forgery Act, 1830 (11 Geo 4 & 1 Will 4 , t Go\ a 10 
(which is reproduced in ss 20 and 24 of the Forger) Act, 1861 r 2\ k 2d Viot 
c. 98) (22 v Rwlford (1814k 1 Den 59) When proceedings wen* taken before 
justices against a pawnbroker to compel him to deliver goods which had teen 
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In the case of uttering, evidence must be given to show that the 
instrument was forged, but, as in the case of foigery, it is not 
fiec<“jHary to show by whom it was foiged 

The intent to defraud in the case of uttering is proved by 
evidence that the defendant uttered the forged document for the 
pm pose of obtaining money or credit by means of it, and that at 
the time he so uttered it he knew that it was forged (b) 

Proof must be given that at the time when the defendant ottered 
the forged instrument he knew that it was foiged This proof can 
be given by evidence that the defendant on other occasions uttered 
or had possession of olliei forged instruments (r) 

1495 Every peison guilty of auy foigeiy oi offence connected 
theiewith not included under the Eoigery Act, 1861 (d), if made a 
felony hy any Act in foicoat the date of the passing of that Act, and 
punishable befoie the Forgery Act, 1830(e), with death, or any 
person aiding or abetting such offence, is punishable with penal 
scivitude fox life, 01 fot any pcnod not lebs than tluee years, or 


pledged with hun, and the pawnbioker was deft nded b) a solicitoi, wlio, in his 
pi ohmic e, pindmtd and handed up to the justices a tickot and said that it was 
the tic kf t which had boon returned on tho delnory of the goods, it w is held 
that this amounted to an utteung by tho puwnbiokui (It v I'xUhie (18 r >7) 
Denis A II 17*0 Lf an instrument is produced for soino collateral puipose, and 
thorn is nil intent to defraud, this amounts to an utteung, n/ , wheio K F , 
with the object of inducing (1 II to lend money to J K on tho guarantee of 
K F , piodiu o<l to U JJ foi inkpot tion by him foiged receipts for the rates in 
i aspect of his house, it was held that this was an uttering within the Forgery 
A(t 18 U) (II Goo 1 A 1 Will 4, c CO), s 10 lf a forged mstiument is ported 
in England in a lettei addicssod to a person nhiuod, tho posting c »f the letter 
is an iittoimg of tho instiumont in Engl i ml (It v 1 uihfhtnn (1 880), 16 Cox, 
O O 107) If a poison who piodiu os u bill for the puipose of laihing nione^ 
upou it in ikes false i< presentations as to tho on umataiues, occupation etc of 
the acceptor, this is evidence to justify a finding that the defendant utteied the 
namo of the acceptor as the name of a fictitious poison, although theio wibb 
person iu tually m existonco and beanng the name of the acceptoi (It \ Nxsbttt 
(1851), b Cox, 0 0 1-0) If A with fraudulent intent hands a foiged instru- 
ment to 1J m order tliut B may raiso mono) by moans of it, if B is an 
nieoinpluc , A ’s net atnouuts to n disposing or putting uway of the note , if B 
is an innocent agent, A is guilty of uttonng (It v Palmer (1804), 1 Bos A P 
(n it) 00 It \ (hl<i (1827), 1 Mood C C lOOj, as to pnucipals and 
iKcessones seep 247, ante 
(b) So oi*' v Hdl (1838), 2 Mood C C 30 

(<) R \ H f,/if (1804) 1 Bos AP (% n)02,7? ▼ Hough (1806), Ru*s & By 
120, R r Millard (18 Id), Russ A 11\ 245. U v Ball (1808), 1 Camp 324, 
It v Balls ( 1S3(») 1 Mood C C 470, It v Green (1852), 3 Oar A Kn 200, R v 
ftrifrr (16h>), Dears V 0 456 It v Salt (\862\ dp &F 834, // v Coldouqh 
(1882), 15 Cox, 02, O C H (Tr ) , this is the case even though such acts are the 
subject- mat tei of another indictment (R v Knkwood (1830), I Low G 0 103, 
/?. y Martin (18d0), 1 Jjow C C 104, R v Aston (1838), 2 Russell on Crimes, 
pth ed M 678 , It v f ewm (1810), Archbold, Ciuninol Pleading, 8th ed , 365, but 
see It v Evdqsim (1827), 1 Lew C C 103 , R y Thomas SmitA (1827), 2 0 &P 
633 R y. Frtdenck Smith (1831) 4 0 &P 411, Griffits v Payne (1839), 11 
Ad A hJ 131) Astoeudeuce of what was said by the defendant respecting 
such other forged msnununts, see It v Cooke (1838), 8 C A P 586 , R y Brown 
(1861), 2 F & K ,>50 
«) 24 & 25 Yict c 98 
It) 11 Geo, 4 & 1 Will 4, c 66. 
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with imprisonment foi any term not exceeding two years with or 
without hard labour (/) 

1496 There are a number of offences consisting of or arising out 
of forgeiy of particular instruments which are pumshabld on sum- 
mary conviction only or foi which penalties recoverable by action 
are imposed ( 7 ) 

1497 The forging, altering, 01 uttering of any msti nraeut (/<) in 
England or Ireland which has been made an offence by the 
Forgeiy Act, 1861 ( 1 ), is none tho less an offence by reason that such 
instrument may have been made or purpoit to have been made in 
any foreign countiy, or expressed in anj foieign language, and the 
person committing such offence and any person aiding, abetting, 
or counselling him aie pumsbable as if the instinment bad been 
made in England or lieUnd (A) 

1498 Wheie a felony has been committed under the Forguiy 
Act, 18(51(Z), the couit may, in addition to the pumshmoulH 
authorised under that \ct, lequno tho offender to enteL into hiH 
ovm recognisances and to find buieties, both or oitliei, for keeping 
the peace (m) 

AVheie a nn^demednoiu has been committed undei tlio namo Act, 
the couit ma\, m addition to, or m lieu of, the punishments 
authonsed thereundei imposo a fine, and lequno tho piiboner to 
entei into hib own lecognibances and find buieties, both or either, 
for Looping tho peace (//) 


(/) Forgei\ Act, 1861 (24 <512.3 Yict c 98), b 4S , Penal Sorvitudo Act, 
1891 (51 A 5 j Vicl c 69), n 1 These offem os aio not triable at quart «'i 
session* 

(g) fcee Weights and Mt a*ui os Act, 1878 (41 A 42 Viet c 49), s .12, Weights 
and Measures Act, 1904 (4 Edw 7 c 28) s 10 , Customs Consolidation A( t, 
'$16 (39 & 40 Viet e 36\ s 168, Merchant Shipping Act, 1891 (57 & 58 Viet 
t 60), a 354, Boiough blinds Att, 1901(3 Edw 7, c 14), h j, Sale of Gas 
Act, 18t>9 (22 A 23 \ u t < 66 >, s 14, Fine Aits Copuight Ac 1863(25*26 
Vic t c 6b), ss 7, 8, Manuiactuiod Tobacco Act, 1863 (26 A 27 Viet ( 7), 
b 7, Army Act, 1881 (44 * 4 j Viet c 58) 8 121, Wine and Bed house Art, 
1869 (32 & 33 Viet c 27), b 11, Pi dlars Act, 1871 (JlA35Vnt i 96), h 12, 
PedlaTS Act, 1881 (44 A 45 Viet c 45), 8 2, Pawnbrokers Act, 1872 ($5 A JO 
Viet c 93), bs 44, 49 Chimney Swcrpers Act, 1875 *(d8 A 39 Viet c 70), 
b 19, Factory and Workshop Act 1901 (1 Edw 7, C 22), s 139, Seamen’s 
and Soldier*' False Chiu u toi s A' t, 1 900 (6 Edw 7 , c 0), 8 1 , Sei * mts’ Cli.u a< Irrs 
Act, 1792 (32 Goo 3, c 36), s 4 

(A) Writing oi mat ti r whatsoever (Forgery Act, 1861 (24 A 25 Yict c 98 ), b 40, 

JO 24 A 25 Viet c 98 

(k) Ibui ,s 40, as to <iccc<*soi les and venue, boo p 247, ante A prinujul »n 
tho second degree or an acccssoiy beforo the fart to a folony punishable under 
the Forgery Act, 1861 (2f A 25 Viet c 98), ib punishable in tho same 
maimer as the prmnpal m tho first degree An accessory after tho fut 
is punishable with imprisonment not exceeding two years with or without h ud 
labour A person aiding or allotting a misdemeanour unde r the same Act is 
punishable as a principal offender (tbid , s 49) As to principals and a< < rssones 
m forgery, see H v Soares (1802) Russ A Ry 25, R v Dams (1806), * 

Ry 113, R v Bade nd. (1813) Rukh A Rj 249, R v Morris (1814) Kush 
& Ry 270, R v *S tea art (1818), Russ A Ry 363, R y Hams (1836), 7 
C * P 416 

(/) 24 & 25 Yict c 98 

(m) Forgery Act, 1861 (24 A 25 Yict c 98), s 61 

(nj Ibid. A justice of the peace has power to order seat ch to be made for paper 
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Sect 5 — Malicious Damage to Propel ty. 

Sub -Sect 1 — Mahct 

1499 tinder the provisions of vanous statutes (o) the unlawful 
and malicious destruction or injury to pioperty has been made 
criminal 

A man is said to do an act “maliciously,” when he intended to do 
the very unlawful act with which he is charged, or if such act is the 
necessary consequence of some other cuminal act m which he was 
engaged, or where the act charged was the probable result of the 
act contemplated by the defendant, who either foresaw or ought to 
have foresocn the consoquonce and } ot permsted m the unlawful act 
in which ho was engaged (p) 

An act done out of mischief, without any formal design of 
mjunng anyone, but wantonly oi lecklossly, may be malicious (q) 
Malice may be inferied from the commission of a reckless or cruel 
act, though the door of the act may not have had the intention of 
causing injiny {a) 


or un picnic nts employed f<u tho purpose ot forgoi y, upon reasonable cause being 
shown loi t lio belie f tkut ans poison lus uni iwtul possession thereof , and it such 
panel or implements aie lound, they may ho destrojod oi disposed of according 
to law (ibid , s 40) 

(o) Tho most important and comprehensive of these statutes is tho Malicious 
Damage Act IHbl (‘21 A 25 Viet c 97) Tho other statutes dealing with this 
subject aio Dotkv lids cstf lhotottion Act, 1772 (12 Geo % c 24) s 1 , Railway 
Regulation Ait, lb 10 ( i A 1 Viet c 97), s 13, TiamwavsAct, 1870 (13 & 34 Viet 

< 7o), s 50. Diuggmg of Ammils Act, lS7b (39 A 40 Viet c 13), s 1, 
Fishnnes (1) Miami to) Act, 1S77 (10 A 41 Viet c Go), s 2, Monuments 

(Metfupobh) Act, 187s (41 A 12 \ict c *29), s 4, lXplumvo Substances Act, 

188 » (10 \ ict o 3), "is 2, 3, Meu hard shipping Act, 1S94 [ol & 58 Viet c 00), 
s 06b 

(p) Whom a sailor cntciod a ships sprnt store ior the purpose of stealing 

ruin, and while tapping mm sot hiu to the spit it by a match which he held for 
the pinpuso of getting light, ami tho ship was destroyed bv tho iiro, it was held 
that tho sailoi could not bo convnt'd of unlawfully and maliciously setting 
fuo to thn r»hip (tt \ I'nulknrr { 1877), 13 Cox, 0 C 550, 0 C It (Ir ) , R y 

Vnnhtxton (ls74), L 11 2 0 C It 119), and wheie a prisoner threw a 

stone, in tending to st uko a person, and thuoby broke a window, it was held 
that he could not l>o comicted of unlawfully and maliciously breaking the 
window (seo R v laltmrr (ISsb) 17 Q B D 359, C C It) 

(7) /iV hvrivuc * [1900] *2 I It. t>93 (wheie some boys broke into a room out 
of luuositv and did fuither damage m getting out, and it was held that they 
had acted wilfully and maliciously) R y Upton (18j 1), 5 Cox, C C 298 
(who re the defendants mischievous]} placed a s’one bid ween the points on a 
railway line to cause obstruction, and it was held that they were guilty of 
acting nmliciousl} with intent to damage etc ) The placing on a railway line * ( 
of an obstruction is “ wilful” if it is done intentionally and with knowledge 
that (he substance placed is likely to produce an obstruction, though not 
neoossgniv with a view to upsetting a train (R v Hdroyd (1841), 2 Mood & B 
,339) In A 1 y Prutney (16491, 3 Cox, C G 505, damage done to a field by a 
poacher's dog was held not to lie* malicious injury 

(a) JL r It dth (1875), 13 Cox, 0 C 121, C 0 II On a charge of poisoning 
horses evidonco of previous administration of poison to the asms horses is 
receivable to show intent {R v Mvuy (1830), 40 AP 364) If a poisonous 
substance is mixed with tho horses r food and given to them with the intent to 
improve the appeal anoe of the horses, this 10 not an administering with intent to 
kill or injurs f bid ) As to evidence of malice or intent, see 22 v A ewboult 
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It is not a necessary ingredient oi any of the offences under the B * OT * *■ 
Malicious Damage Act, 1861 ( 6 ), that the act charged, should have MaUolwu 
been committed from malice oonceived against the owner of the* Damage to 
property in respect of which the offence is committed (o) Malice Property, 
in its legal import does not mean spite or ill- will, but the wilful 
doing of an illegal act (d), 

1500 In a prosecution under the Act for an offence of which an Intent to 
intent to injure or defraud is a necessary ingredient, it is not iD J nre - 
necessary to allege or to prove an intent to injure or defraud any 
particular person , it is sufficient to allege and to prove an intent 

to injure or defraud («) 

1501 A person cannot be convicted of the offence ol doing outm of 
malicious injury to pioperty if he is acting m tho exercise of a legal n * ht * 
right or if he is bond fide acting under a supposed right (/) If a 
servant bond fide acts in obedience to a master who claims a fight, 

the servant cannot be said to act maliciously, even if the master 
claims a light winch he knows does not exist The seivant m a 
case of this kind can only be cmninally liable if the mastei was 
acting maliciously and if the seivant knew that the master was so 
acting ( 7 ) If the accused has done inoie damage than he can 


e ,L R 1 C C & 314, A* v Farrington (1811), Russ d. By 207 , A v 
(1850), 4 Cox, C 0 33 o, It v Dossei (1840), 2 ('ox, O 0 243 A v 
Hdrru (1864), 4 V & F *42 , It v Taylor (1851), 6 Cox, C 0 138, R v. 
Baxley (1847) 2 Cox, C 0 311 , A v tfray (1800), 4 F &, F 110 2, R v. 
Urant (1865), 4 F & F 332, R v lieseltxne ^1873), 12 Cox, V C 401 

S 24 & 25 Viet c 07 

Ibid , 8 58 And see R v Phlp (18*0), 1 Mood C 0 201, U v Newtll 
(1830), 1 Mood U 0 4o8, R v Danes (1858), 1 V & V 00 
(d) See M'Pftet son v Darnels (1SJ0), 10 B & 0 201, 272, ptr T/mi 15DALE, J *, 
R v Harvey (1821), 2 IJ A. C 257 268, pen B>*I, J 
(0) Malicious Damage Act, 1661 (21 & 25 Viet c 07), s. 6( Compare the 
corresponding provisions, as legal ds false piot< nu s, of the Ln 1 « riy Act, 1861 
(24 A 25 Viet c 96), s 88, see p 088, ante, and of the Forgorv A 1 1, 1661 (24 A 25 
Viet c 98), s 44, seep 764, ante Tho wording of e 00 inttkfs the c use of A v 
Connor (1840), 2 Cox, C 0 05, no longei appli' able os an authority on tins 
point It is only necessary to allege or prove an intent* to injure or defraud m 
the case of offenoes of tflbich suih an intent is a necessary ingiedieul, eg , 
offences under the Malicious Damage Aa, 1861 (24 & 25 Viet 0 97), ss 3,14, 15, 
24, 28, 29, 31, 32, 33, *5, 43, 4o, 46 47, 54 (see R v Hretlh nr (1873), 12 Cox, 
0 0 404, R v Newtll ( 1 8 16), 1 MckmL 0 0 458, but see R v Smith (1831), 
4 C A P 569) In an indictment undi r s 3 for setting fire to the defendant’s 
own house with intent to defraud an insurance company, it is not necessary to 
allege who is the owner of the property injured (A v Nenhoult (1872), L R 1 
C O B 314) Quoere whether it is necessary to mwort this allegation in any 
indictment under the Act , but where the essence of an offence is the unlawful 
and malicious injury of someone else’s property, and when no offence could be 
committed, if the property injured Ik longed to tho accused, it would seem 
advisable to aver to whom the property belongs 
(/) R v Rutter (1908), 1 Or App Hep 174, A v Turns (1879), 14 Cox, 
C 6 327, Heard y Colee (1891), 56 J P 119, A v James (1837), 8 O & P 
131 , Hamilton v Bone (1888), 16 Cox, C 0 437, A v Dod<ion(1839), 0 Ad & EL 
704, Leyson v Wifluww (1890), 54 J P 631 , Denny v Thuaites, 45 L T 
628, and see Croydon Rural District Comal v. Cowley (1909), 100 L. T. 
441 . > 

(9) A v James, supra. An indictment under the Malicious Damage Act, 
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possession 


Arson at 
coni f non law 


Arson by 
statute 


reasonably have supposed to be necessary for the assertion of his 
right, he loses his claim to piotection (h) 

1502 If a person docs any act made punishable by the Malicious 
Damage Act, 1861 0), with an intent to injure or defraud any 
other person, he is none the less guilty although }ie may be in 
possession of the piuperty against or in respect of which the act 
was done (ZL) 


Sun-Srar 2 — Artun 

1503 It is a felony nt common law wilfully and maliciously to 
burn the dwelling-house of another (Z) 

To constitute the offence of aison it is necessary that some- 
thing should bo actually consumed by lire (m), though no 
flume need be visible (n), chan mg is sufficient (o), but not meie 
scotching (p) 

The punishment for aison at common law is penal servi- 
tude foi not more than seven nor less than tlnee years, oi 
lmpiisonment with or without haul labour foi not more than thiee 
} eats (q) 

1504 By staluto (?) evei>one is guilty of felony who unlawfully 
and maliciously sots hro (1) to any chunli, clinpcl, meeting-house, 
or other plaeo of divino woislnp(s), (2j to any dwelling-house. 


18bl (21 & 2** Vut < 07), must allogo that the act was done feloniously, 
uiiluulull} f and inulic iou«I> (nee K v Reader (1830), 4 C & P 245) 

(/i) R \ Clemens, [180b] 1 Q 13 556, 0 C fi, Heaven y Crutchley (1903), 
68 J V 53 

(t) 21 & 25 Viet c 07, s 59 

(A,) 1 bid Thu moots tho case of liijuiics by tenants (woo t bul t s 13, and 
Mills v CoUeit (1829), b Bing Ho, but boo 11 v Rutter (1908), 1 Cr App Ilep 
171) 

(/) 3 Co Inst 6G, 67, 1 Halo, P C 5bG , ufed in R v Faulkner (iHll), 13 Cox, 
C V 5 ol), at p 552, 0 C It (lr ) It must appear on the face of the indict- 
ment that the house was that ot another, the indictment must also state whose 
the houso is, ami the evidence must establish that the house is a dwelling-house, 
and is tho house of tho person named m the indictment (R v Rickman (1789), 
*2 East, V (1 1034, and see R v Gland field (1791), 2 hast, P 0 1034, R v 
Connor (1846), 2 Cox, C C Go), hut the house of another does not include a 
landlord's house of winch the prisoner is m possession under a lease for years 
or fiom> 0 Ai to yeai (R v Rreemt (1780), 1 Leach 220, R y Pedley (1782), 

1 Loath, 212) , and see R v Connor (1846), 2 Cox, C C 65 , R v Kimbrey (1854), 
6 Cox C 0 4b 1) It a defendant by a wilful and malicious act sets fire to his 
own house with intent to defraud, and other houses contiguous thereto are 
consequently set on fno, the defendant is guilty of felony (R v Isaac (1799), 

2 East, P 0 1031 , and seo R t l aul) tier, supra^per Barry, J , at p 635) 
It 18 a misdemeanour at common law for a { orson to burn his own house, if it 
is contiguous to others (R v ProUit (1799), 2 Esst, P, 0 1030) 

(in) M v Russell (1842), Cnr & M 511 
\n) JR y Stallion (1833), 1 Mood C C 398 
(o) R ? Parker (1839), 9 0 & 1? 45 
(j ) R r Russell, supra 

[q) Criminal Law Act, 1827 (7 A 8 Geo 4, c 28), s 8 , Penal Servitude Act, 
1891 (54 55 Viet o 69), s 1 The offence is not triable at quarter sessions As 
to the punishment of statutory arson, see p 772, post 

(r) Malicious Damage Act, 1861 (21 A 25 Yict c 97), ss 1 —5 42 
{•) Ibid , s 1. 
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any person being therein (a) , (8) (b) to any house (c), any 8 w*r ft. 
stable (d), coach-house, outhouse (e), warehouse, efface, shop, mill, Malicious 
malthouse, hop-oast, bam(/), stoiehouse, granary, hovel, sued (g)* Damage to 
j_ Property. 

(a) Malicious Damage Act, 18G1 (24 & 2d Viet c 07), s 2 It is sufficient 
to support the indictment, it the poison charged was the only “poison 
therein 11 at the time at which he committed the offence (R v runlet 
(1894), 17 Cox, C 0 715), but the house which in set on fire must be 
m the possession of someone who lives thore When an indie trneut for 
sotting fire to a common gaol occupied bv none but prisoners described the gaol 
os a house and alleged m divers counts that it was m the possession of the 
gaoler and of the inhabitants of a libeityand of the lustnesand of persons 
unknown, and it appeared that the gaoler did not live m the gaol, it was In Id that 
the lndKtnjpnt could not bo suppoitod (It v Connor (1840) 2 0ox, C 0 65) Hut 
it appears that the prisoner could have been convicted if the gaoler’s houso had 
been part of the gaol (i bid ) , see ft v Ihnnavan (1770), 1 Leach, 69, and R v 
Kmbrey (1851), 6 Cox, 0 C 464) It is also noeessmy that a person should bo 
within at the moment when the house itself (as distinguished flora an outhouse 
etc ) is set on hie (R v jr«rmi (1S41\ 1 Cox 0 C 68 R v blrtther (^815), 

2 Car & Kir 21o) A poison charged with tins otFonce (without any ohurgo of 
intent to injure or dofiaud any poison) cannot bo coriv it tod of setting lire “ to 
anj house* 1 undoi the Malic ions Damage Act, 1861 (24 A ‘25 Viet c 97), a 3, 

Mute for such 1 ittor olT< me tho intent to defraud or injure is essential (R y 
Pane (INI J\ 1 C ir A hn 73 , It v b'UUhn , snpiu) 

(b) Malicious Duuftgo Act, 1801 (21 A 25 Vut c 97), s 3 A building 
mtendod for a hou^o ninth is not finished in not u Iiouho within tho moaning of 
this sub-section {It v Idyll (1867), 11 Cox, 0 G 1J2, H v fit Rnnnlls 
(Inhabit ihta) (1828), 8 li AC 461), nor lb a building in which it is intended that 
workmen '.lull cit, and div their clothes, a house within tho moaning of this 
sub section {R v /' tiff land (1814), 1 Car & Kir old) 

(c) It is not neccssmy that the house should be furnished (12 v Kunbrcy 
(18541 6 Cox C 0 46 P 

(d) The building set on hro must liavo berm a stable at the tune of the 
offonce, theiefoie an election ongimilLy built for and incd as a stable, but 
subsequently and at tlio date of the hie used for another puipone, is not i stable 
( R v (Wry (1813), 2 Mood AR 475, R v Munson ( 1 K47) , '2 Cox, C C 186), 
but a stable romiunN a stihlo until soino intention lias been shown of UHing it 
pel inaneutly for u difir lent purpose (Zf v Hammond (1814), Cox, C 0 60, 
and see al no 12 v lluuqhton (1833), 5 (J A P 555) 

(e) A building to constitute an “ outhouse 11 must bo parcel of a dwelling- 
house (Zi 1 v S t Bt until* ( Inhabitants ) (1828), 8 B & 0 461 , R v Hauqhton 
(1853) 5 C & P 55o) Thus it does not include an unfinished dwelling house 
where materials aio deposited (R v St Bnaiell «, supra) f ora building Ntanding 
ttpait fiom tho nearest dwelling house, and wholl} unconnected therewith (R v 
Uaughlon, supra , R v Lllmn (1832), 1 Mood 0 0 336) ora cart-hovel 
consisting oi a stubble ioof suppoitod bv upnghts in a field at a distance from 
other building* (R ▼ Partot (1814), 6 0 A P 402) An erection within tho 
curtilage of a dwelling-house may, however, bo an outhouse though not actually 
adjoining, as a schoolroom separated from the dwelling-house by a narrow 
passage and partly covered by the roof thereof (J? v Winter (1815), ltuss A By 
295), or a shed in a farmyard fenced m along wuth tho dwelling house but not 
contiguous theieto (R v Stallion (1834), 1 Mood O C 398), or a pig-stye 
opening into a yard in common with the dwelling house and fenced in along 
with the dwelling house (Jt v Janes (1844), 1 Cor A Kir 303, see also H v 
North (1795), 2 East, T C 1021) Whore the erection is wholly unconnected 
with a dwelling house, the actual distance by which it is separated is iminatmai 
{R v Hammond (1844), 1 Pox, C C 60) 

(/) An unfinished dwelling-house used for the purpose of a barn is not a 
bam ( R y St Briaidls (Inhabitants) (1828), 8 B & C 461) A person 
who sets fire to a stack as a natural and probable consequence of which a 
bam is burnt, is indictable for setting fire to the barn (R v Colter (1833), 5 
0. A P 535) 

(g) An erection used for storing building material has been hold to be a shed 
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Bwjt 5 Qg fold, or to any farm building, or to any building ( h ) or erection 
Malicious used in farming land, or in carrying on any trade or manufacture 
Damage to 0 i any branch thereof (t), whether the same be in the possession of 
Property th e oflondjr or of any other person, with intent thereby to injure 
Arson by or defraud any person (h), (4) to any station, engine-house, ware- 
stetate house, or other building belonging or appertaining to any railway, 
port, dock, harbour, canal, or other navigation (J) , (5) to any 
public building other than those above-mentioned belonging to the 
King or any county, riding, division, city, borough, poor law union, 
paiish, or place, or any university oi college or hall thereof, or any 
inn of ooutt, or devotid or dedicated to public use or ornament, or 
erected oi immiUmod by public subscription or contribution (m) , 
(6) to any ship oi vessol whether complete or unfinished (*i) , (7) to 
any mine of coal, cannel coal, anthracite, oi other mineial fuel (o) 
The punishment for any such offence is penal servitude for life 
or for not less than three years, oi imprisonment for not more than 
two years with or without hard laboui, oi if the offender is a male 
undoi Bixleon years, with or without whipping (p) 


(R v Iraoi (18)1), o Cox, 0 C 222, COR but sio R v Munson (1847), 

2 Cox, 0 0 18(>) It makes no difference how the oiettion is covered in (R v 
Amos, supra) 

(h) A dwoUing-houso that m unfinished may be a building within tbo 
nioamnft of this aub-seotion (R v Alunntny (1871), 12 Cox, C C 106, C 0 It), 
but quart not if the external walls aro <omplele (ibid , per KrrM, OB, at 

p 108) 

(i) bee II v Munson (1847), 2 Cox, C 0 186 

(A) Jt hafl been In Id that in an indictment for this offence it is not necessary 
to stale to whom the houno belongs ( II v Newhmlt (1872), 12 Co\, 0 C 148, 

0 C It) It was hi Id in R v Match (1828), 1 Mood (J C 182 that there 
iiuiht be an mtont to liijuie oi defraud some thud person not identified with the 
pusonci and theiofoie u wifo hotting hie to her husband’s house foi tho purpose 
of doing him a peisonal miuiy did not commit an oftenco under stat (1827) 

7 & 8 Oeo I, c JO, s 2, whith is to the same effect as s J of tho Malicious 
Daimgo Ait, 1801 (24 A 25 Viet c 97) Since the Maniod Women's Ptoperty 
Act, 1882 (4o& 4b Vic t c 7o) (see ss 12 and 10), a husband may be found guilty 
of sotting flie to his wife’s house or a wife of sotting fire to her husband’s house, 
but no t uminal proceedings for such an offence can bo taken under that Act while 
the husband ami wife aie living together, nor while tlic> are living apart os to 
any a< t done b) one in respect of tho pioperty of the other while they were liying 
together (see * lid , s 12) As to tho intent to injure or defraud, see p 769, ante 

(/) Malicious Damage Aot, 1801 (24 A 25 Yict c 97), s 4 

(wi) Ibid , s 5 

(»0 Malicious Darnago Act, 1661 (24 Sr 25 Viet o. 97), s 42 A small pleasure 
boat, eighteen feet long, appears to bo a “ ship or vessel " for the purpose of this 
offence (J& v Boun/er (1811), 4 C & P 559) The same penalty is provided 
(ibid , s 43) while tho setting fire is with intent to prejudice the owner, part- 
owner, or underwriters of 11 any policy of insurance upon such ship or vessel, or lf 
upon tho f i eight tlieroof, or upon any goods on board the same * This offence 
may 1)0 committed b\ a person who is himself a part-owner (R v Philp (1830), 

1 htood 0 0 263, 272), and such prut-owner may be guilty as accessory before 
the toot (4 v 11 alhice (1841), Car & M 200) It has also been held that there 
'may be an intent lo prejudice the underwriter though no goods are “on board ” 
the vessel (IJ v 11 alluce, supra) As to setting fire etc to IIib Majesty’s ships, 
see p 773 , poet As to accidentally setting fire to a ship in the course of an 
unlawful act, eve II y Faulkner (1877), 13 Oox, 0 0 530, COR, and p 768, 
anti 

. (o) Malicious Damage Act, 1861 (24 A 25 Viet c 97), s 26 

(p) Ibtu , ss 1 — 5, 26 42, Penal Servitude Act, 1891 (54 A 55 VicUc «9) t 
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1608 By statute ( 9 ) everyone is guilty of felony who unlawfully Bw» S 
and maliciously sets lue (1) (?) to any building other than those MaUolous 
above mentioned ; (2) to any matter or thing being in, against, or * Damage to 
under any building uudor such circumstances that if thfe building 
were thereby set on fire a felony would be committed (*) , ( 8 ) who by betting flie 
any overt act attempts to set fire to any building or to any matter to other 
or thing being in, agamBt, or under any building (t), 01 to any bttil<lm 8 » ft * 
ship (a), or to any mine (h) under such circumstances that, if the 
same weie thereby set fire to, the offenders would be guilty of felony. 

The punishment for any such offence is penal servitude for not 
more than fourteen or foi not less than three years, 01 imprison- 
ment for not more than two uiars with or without hard labour, and 
if U 10 offender is a male under the age of sixteen, with or without 
whipping (c) 

1606 By statute (d) eveiyone is guilty of felony who wilfully Sewing ftw to 
and maliciously sets on fire, or causes to be set on fne, or assists lh?|»c2J" 
etc m setting fire to ( 1 ) any of the King's ships of war, 
whether afloat or being built, or begun to bo built in any of the 
King’s dockyards or m private yards, ( 2 ) any of the King’s 
arsenals, ^jjgazines, dochjanK rope) ards, victualling oflitos, or any 
of the buildings elected thcioon or belonging llieieto, (3) any 
timber or matenals theie placed for building, 1 opening, or fitting 
out of ships , (4) any of the King’s nubility 11 ival, or victualling 
stores or othei ammunition of war , (5) any place wlieie such stores 
or ammunition aie kept, placed, or deposited 
The punibhment for this offence is (loath (?) 

s 1, stiluto Law Reunion (No 2) Act, lbOi (5b A. 07 Viet c r I) Those 
offences are not triable at quaiter sessions 
(o\ Malicious Damage Act, 1861 (2*1 A 25 Yict c <>7), ss 0, 7, 10 
{ r ) Ibid , s 6 It is immaterial whether it is complete or incomplete (It v 
Manning (1871), 12 Cox, C C 106, COR) Rut possibly a house ol which 
onh the external walls aie complete is not a building within the section (ihvt } 

(i) Malicious Damage Act, 1SG1 ('24 A 23 Vut c 07) s 7 A person dors 
not commit this oil enu who merely sets fire to goods m a house without an \ 
intention of burning the house ot injuring tho owner of the house (It v Child 
(1871), 12 Cox, C C 64, C C R , It v Nattuisi • (1882), 15 Cox, C 0 7 8, 

R v //arris (1882), 15 Cox, C C id), and under such prcrnn stances, ovou if 
the house is burnt, he is not guilt \ (It v Ralston r (1801), 10 Cox, O C 20, prr 
Willi A i^e, J, at p 22, R v Naltrass, supra, per Hawkins, J ), but on 
intention to burn the house may be in forced where the prisoner knows that tho 
probable lesult of his act will be the burning of tbo house, or is reckless whether 
the house catch fire or not ( FL v Nattraai, sujtra , It v Mains, supra) 

(*) IUd , s 27 As to what is an attempt bv an overt act to set fire to a 
thing, see R v, Taylor (1859), IF & F 511, where a defendant knelt cbmo to 
a stack and struck a match intending to set fire to the stack, but discovering 
that he was watched, blew out tho match and went away, and it was hold that 
he was guilty of an attempt by on overt act to set hie to a stack. 

(a) Malicious Damage Act, 1861 (24 & 25 Viet, c 97), e 6 
M Ibid, s 44 

ic) Malicious Damage Act, 1861 (24 A 25 Viet c 97), *a. 6, 7, 8, 27, 41 f 
Penal Servitude Act, 1891 (54 A 55 Viot c 69), a. 1 This offence is not triable 
at quarter sessions 

(d) Dockyards, etc Protection Act, 1772 (12 Geo 3, c 24) 

(e; Ibid , s 1 The offences under this Act are criminal whether committed 
in Great Britain or in any of the islands, countries, ports, or pla< i * thereunto 
belonging The sentences of death under this statute may bo recorded • The • 
offence is not triable at quarter sessions 



774 


Criminal Law and Procedure. 


Sun s 1507. Everyone is guilty of felony (/) who sets fire to certain 
Malicious spot ihed vegetable produce (,</) 

Damage to* The punishment for this offence is penal servitude for life or for 
Property. no j more -than three jears, or imprisonment, with or without hard 
Setting fire labour, for not moie than two years, and in the case of a male 

to vegetable under sixteen years of age, with or without a whipping (A) 
produce 

Setting fire 1508 Everyone is guilty of felony who sets fire (t) to any crop 
to crops of hay, grass, corn, gram, oi pulse, or of any cultivated vegetable 
produce, whethm standing or cut down, or to any part of any wood, 
coppice, or plantation of tiees, oi to any heath, gorse, furze, or fern 
wheresoevci the same bo growing (A,) 

The punishment for this offence is penal servitude for, not moie 
than fourteen or for not less than thiee yeais, or imprisonment 
with oi without hard labom for any terra not exceeding two years, 
and in the case of a male under sixteen years of age, with oi 
without a whipping (f) 

(/) Main unis Pnnugo Act, 18GI (24 & 2i Viet c *)7), s 17 
(7) Nairn 1\, to any stack of corn, grim, pulse, taros, liay, straw, haulm, 
stubble, 01 ot any cultivated vegetable produce or ot fmze/ ' heath, fern, 

1 111 f peat, umN charcoal, wood or bulk, and to in\ 1 steer’ ot r «Ml d or bark 

S t bid , h 17) It is not necessary to avor that tho si u k w is thereby burnt 
ft v Sahrwn (18012) ltuss A Rv 2b), or th it the piwuinr then und there sc t 
no to the Htuk (// v bwatLms (1811), 4 0 A L* olS) An indictment for 
setting hioto a stack of begins or a stack of bailey is good, be ms being a species 
of pul so (R v HW/warr/ (18 il), 1 Mood C C 22J), and b u It) n spec lea of corn 
oi grain (R v Suatlmi, st/p/a), of which facts the comt will take judicial 
notice A mistake as to the* nnrno of tho place whore tho nfToiuo was committed 
is lniiniitc mil (It v 1 1 oodward, enpia) Matenul in ly bo collected and 
14 stac ked ” in a building as well as out ot doors ( R v Mun s on ( 1 8 47), 2 Cox, C 0 
18b), but nil indictment for setting luo to a “cock” of liav is bad, but 
tho indictment would, it Booms, be good if drawn under s lb of tho Malicious 
l)umn go Act, 1861 (A* v M'Kuvei (1871), 5 T R C L 86) A paicel of un- 
thieshcd wheat is not a “stack ” (It v Judd (1788) 1 Leach, 484) A quantity 
of stmw on a lorn, though it may hue been tiken irom ft stack, is not a 
44 stack” of straw (it v batdiwdl M873), 12 Cox, C C 149, C C It), and a 
scoio of faggots piled m a loft inacio bv a temporary floor oyei an nrchwa} 
betweeu two houses is not a stack of wood ( R \ Art a (1824), 6 C & P 348) , 
with regaid to the material itself, a stack of flax with the soed in it maybe 
described us a stack of gram (R v Spencer (185b), 7 Cox C C 189, C C K.) , 
but a stick of stubble (a v Reader (1830\ 4 0 it P 215k oi a stack of which 
tho lowoi pait is cole soed straw, and the upper puit wheat stubble is not a 
stack ot sti iw (R v Tottenham (182,)), 7 0 A V 2i i), nor is ft stick of sedge 
and xushc s a stuck of straw (J? v BaUviJc (1846), 2 Cox, C C 55) Straw in 
this section moans straw of wheat, barley, oats and rve 
\h) Mai* Sous Pamago Act, 1861 (24 & 25 Viet c 97), s 17 , Penal Servitude 
Act, 1891 (5 4 A o5 \ let c 69) s 1 The offonco is not triable at quartor sessions 
(t) Malmous Damage Act, 18bl (24 A 25 Yict o» 97), s lb 
(&) J M Plax with the seed in it mav be desenbod as giam (R v Spencer 
(185b), 7 Cox, 0 C 189, OCR) A single detached tree is not “ a port of a 
wood (A v /><w/ (1814), 1 Cox C 0 60, decided undor the corresponding words 
fit stilt (1827) 7 A 8 Geo 4, c_30, s 17), but if a wood is unlawfully and 
maliciously fired, the means whereby the offence is committed are immaterial , 
therefore a paeoner is guilty if he sets fire to a summer house m a wood, and 
the wood is burnt m consequence of such act ( R v Rnce (1841), 9 C & P 
729) 

(/) Malicious Damage Act, 1861 (24 & 25 Yiot c 97) s 16 Penal Servitude 
An* 1891 (54 A 55 Yict c 69), s. I The offence is not ti table at quarter 
sessions 
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1509 Everyone who by any overt act attempts to set fire to 
any stack o! corn etc or to any crop of hay etc (in) under Buch 
circumstances that if the same were thueby set file to thfi 
offender would be guilty of felony, is also guilt\ of felony 

The punishment for such an oflence is penal servitude not 
exceeding seven and not less than three rears, or lmpnsonment 
with or without hard labour, and if the offendoi is a male under 
sixteen, with or without a whipping (n) 

Sub-Slct 3 — Injury by Fxplostves 

1510 Everyone is by statute (o) guilty of felony who unlawfully 
and maliciously causes by an} explosive substance (jj) an explosion 
of a nature likely to endangei life oi to cauho seuous injury to 
propei ty, whethei any injury to person oi pioperty has been 
actually caused or not 

The punishment foi this offence is penal servitude for life,»or for 
any term not less than three years, or imprisonment with or without 
h&id labour foi not moie than two jeais (q) 

1511 Ever} one is by statute (i) guiltv of felony who unlawfully 
oi maliciously within or (being a subject of the King) without the 
lung’s dominions (1) does any act with inteut to cause by an 
explosive substance, oi conspires to cause by an explosivo substance, 
an explosion m the United Kingdom of a n ituro likely to endanger 
life or to cause seuous injury to propei ly , (ti) makes or 1ms in his 
possession or under his control any explosive substance with 
intent by means Iheieof to endangei life oi causo sei lous injury 
to propei ty m the United Kingdom, or to enable any othci person 
by moans thereof to cause such liijuiy etc. The offence incomplete 
whether or not any explosion takeB place or any injury to person 
or piopeity has been actually caused 

Tho punishment for those offences is penal sei ntude foi not 
more than twenty or not less than three years, oi imj risonment for 
not more than two yeais with or without hind labour, on condition 
the explosive substance is to bo foi feited (#) 

1512 Eveiyono is by statute (0 guilty of felony who makes or 
knowingly has in his possession or under his control any explosive 

(m) 8 eo Malicious Damage Act, 1861 (24 <SL 25 Viet e 97 ), bs 16, 17 
(«) Ibid % & IS, Penal Servitude Act, 1891 (54 &, 55 Vnt < 69), s 1 The 
oflence is not triable at quaiter sessions As to threatening to set fne to 
buildings etc see p 791, post 
(o) Explosive Substances Act, 1883 (46 Viet c 3), s 2 

{ p) As defined m s 9, •namely, “uny materials for making any explosive 
substance , also any apparatus, machine, implement, or materials used, or 
intended to be used, or adapted for causing, or aiding in causing, any oxplosion 
in or with any explosive substance , also any part of any such apparatus, 
machine or implement *’ , see R. v Charles (1892), 17 Cox, 0 C 49 ( ) + 

( 7 ) Explosive Substances Act, 1883 (46 Viet c 3), s 2 , and mo Penal 
Servitude Act, 1891 (54 & 65 Yict c 69), a. 1 This offence is not triable at 
quarter sessions 

(r) Explosive Substances Act, 1883 (46 Tick c 3), s 3 
(j; find , s 3 , and see Penal Servitude Act, 1891 (64 & 55 Viot c 69 j, e 1« 
The offence is not triable at quarter sessions , 1 , 

(<) Explosive Substances Act, 1883 (46 Viet c 3), s 4 ( 1 ), 
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substance under such circumstances as to give nse to a reasonable 
fjUsjjK ion that he is not making it oi does not have it m his 
possession or under his control for a lawful object, unless he can 
nIiow that he made it or had it m his possession or under his 
control for a lawful object 

The punishment for this offence is penal servitude for not more 
than foui teen or for not less than thiee years, or imprisonment 
for not mote Ihm two yeais with or without hard labour, and 
forfeiture of the explosive substance (u) 

1513 Evory person is guilty of a felony (a) who within (or being 
a subject of the King without) the King’s dominions by the supply 
of or solicitation foi money, the finding of premises, the supply of 
matenals, or in any manner whatever is accessory to the com* 
mission of any cinne under the Explosive Substances Act, 1888 (b) 

Such pei son may bo tried and punished in the same manner as 
if he had been guilty as a puncipnl (c) 

Under tho Explosives Act, 1875 (rf), in the case of certaih 
offences (e) against the Act, punishable on summary conviction, 
penultios aie imposed and the forfeiture of certain explosives and 
ingredients is directed 

1514 Evoijone is by statute (f) guilty of felonj* who unlawfully 
nnd maliciously by the explosion of gunpowder or other explosive 
substance dcstioys, tluows down, or damages the whole or any 
part of any dwelling-house, any person being thoiein, or any building 
wheioby tho life of uny poison is endungoied 


(m) Explosive ^ubstanros Art, 1883 (48 V u t c 3), 8 4 M), P*nal Servitude 
Art, 1 891 (3 1 & 3 > Vk t c 69), s 1 This offonc o is not ti mble nt quai ter sessions 
(a) Exploswe Substances Act, 1883 (4b Viet c. 3), s 5 This offence is not 
triabln at qimiUr sessions 
(1) 46 Vltt p 3 

(r) / bm , s '» As to inqumos nnd< r this Act see title Explosives 
in an lmlntment under the Explosive Substances Act, 1883 (46 Yict c 3), 
the same (fiuunal act may he chained in ililFment counts as constituting 
diflmt ut (i lilies, nnd tho pmsocutni is not to be put to his eleition on which 
count ho will pror oed {ibid s 7(2)) For all purposes of and incidental to arrest, 
t u id, and punishment, a mine nndoi the Act committod out of the United 
lun«;dom is doomed to lui\o been committed m the place in winch the prisoner 
is anpi t ucnd< d, or is in custody {tlnd , s 7 (3) , see p 277 ante) The Act does not 
exempt an> person from criminal proceedings at common law or under some 
other statute but no person may be punished twice for the same criminal act 
(« but,* 7(4)) 

(d) 38 Ant o 17 

(e) See ihd , ss 9, 10 13 19, 22 31, 32-37 43, 63, 77 Most of these 
offence* aro punishable with poiuniniy penalties buf if the offence is calculated 
to endanger the safotv or cause seuous personal injury to any of thepublio or 
the persona cinphned m or about any factory etc., or to cause a dangerous 
accidont, and *as committed wilfully the personal aet, personal default, or 
prtsona) negligence of the person accused, a sentence of imprisonment, with or 
without hard labour, for not more than six months may be imposed [tbtd , s 79). 
Ounces under tho Act may bo proseouted and penalties recovered and the 
foi foi hires enforcod either on indictment or before a court of summary jurisdic- 
tion {ibid , s 91) But a court of summary jurisdiction oannot impose a penalty 
exceeding £100 or award a terra of imprisonment for a longer period than one 
month See for theso offences title Exmostves 

(/) SlaluAOue Domago Act, 1861 (24 & 25 Viet c 97), i. 9 
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m 


To constitute this offence there mast be an intent to destroy otc. s*or 8 , 
a house , a mere act of wanton mischief or assault is .not within the M»Hnbwiii 
statute (g). In order to “ endanger the life ’’ of any person it is ndt Damage to 
necessary that any person should reoeive any actual injury, provided Property 
he is put into peril (h) , nor is it necessaiy that he should be witbm 
the building at the tune of the danger (h). But his life must be 
endangered as a result of the damage done to the building specified 
in the indictment Evidence of damage to other buildings which 
may be inhabited is not admissible for the puipose of piovmg the 
endangeting of life, but is admissible to show that the explosion 
was violent and calculated to do damage ( h ) 

The punishment for this offence is penal servitude for life or for 
any period not less than three yeais, 01 with imprisonment for any 
term not exceeding two years with or without hard labour, and if 
the offender is a male under the age of sixteen y ears, with or without 
whipping (t) , 

1515 Everyone is by statute (A) guilty of felony who unlawfully riaUiis eto. 
and maliciously places oi throws any gunpowder or other explosive ,a 

Bubstance m, into, upon, under, against, or near any building with Ul l “ B e 
intent to destioy or damage am building or any engine, machmeiy, 
working tools, fixtures, goodB, oi chattels, whether or not auy 
explosion takes place or any damage is cuusod 

Though it is not necessai y to constitute this offence that any 
explosion should take place, nevei theloss it must be shown that the 
explosive substance was m a condition to explode at the time it was 
tin own (l) 

The punishment for this offence is pi mil servitude fot not moio 
than fourteen nor less than three yeais, or lmpiisonnient for not 
raoic than two years with or without haid laboui, or if tho offender 
is a male under Bixteen years of ago, with or without whipping {m) 
l'heie are various statutoiy pi oviwons uudei whsh searches for 
and seizin es of explosives can be made (m) 


houses eto 


Sub-Siot 4 — lltolou* Itrmulxlton 

1516 All persons aie by statute guilty of felony who, boing Hioious 
riotously and tumultuously assembled together to the disturbance J of 

(g) B v Broivn (18GS), 3 Jb 1 &F 621 
Ih) B v McGrath (1881), 14 Cox, C 0 598 

(t) Malicious Damage Act, 1801 (24 ft 2 j Viet, c 97), a 9 , Penal Servitude Act, 

1891 (54 ft 55 Viet c 09), s 1 This offence is not triable at quarter sessions 
(k) Mahraous Damage Act, 1SC1 (24 ft 25 Yict c 97), bs 10, 45 
(i) Thus, throwing or placing a bottle of gunpowder into a building without 
a Lighted fuse or other iAbuis to cause on explosion would not be within the 
statute , but placing a bundle of lucifer matches against a window would bo 
within the statute, because they are already in a condition to explode by 
oontaot (R v Sheppard (1808), 19 L T 19) 

(m) Malicious Damage Act, 1801 (24 ft 25 Yirt c 97), a 10, Penal Servitude 
Act, 1891 (54 ft 55 Yiot c 69), s 1 This ofleuce is not triable at quarter sessions 

(n) Mahcioua Damage Act, 1661 (24 ft 25 Yict c 97), s 55 , Explosives Act, 

1875 (J8 Viet c 17), ss 73 — 75 , Explosive Substances Act, 1883 ( 4 b \ ict c 3), 
a 8(D See title Explosives As to arrest without warrant of poisons sus- 
pected of offences connected with explosive substances under this Act, sue 
Malicious Damage Act, 1861 (21 ft 25 Yict c 97), b 61, Explosives Act, * 1875. 

(38 Yict c 17), s 78 
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Sect b 0 f the public peace, unlawfully and with force demolish, or pull 
Malicious down, 01 destroy, or begin to demolish, pull down, or destroy — 
Damage to ^i) any church, chapel, meeting-house, or other place of divine 
Property, worship , (2) any house, stable, coach-house, outhouse, warehouse, 
oflice, shop, mill, malthouse, hop-oast, barn, granary, shed, hovel 
or fold, or any building or erection used in farming land or in 
carrying on any trade or manufacture or any branch thereof (o), 
(d) any public building, other than those specified above, 
belonging to the King, or to any county, riding, division, city, 
borough, poor law union, parish, or place, or belonging to any 
university or college, oi hall of any university, or to any inn of 
court, or devoted 01 dedicated to public use or ornament, or 
erected or maintained by public subscuption, (4) anyMixed or 
' raovablo machinery picpaied or employed in any manufacture 

or any blanch theieof , (5) any steam engine or ofchei engine for 
sinking, working, ventilating, or draining any mine, or any staith, 
building, or election ( p ) used in conducting the business of any 
mine, or any budge, waggonway, or tiuck for conveying minerals 
fiom any mine (q) 

Evidence 1517 To suppoit aclmige of riotously beginning to demolish a 
houso it is necossaiy to piove that the object of the rioters was to 
demolish tho house, and that they would have demolished il, if they 
had earned out their intentions (/) 

Demolition means such demolition as leaves the house no 
house at all ( a ) It is not necessary that no stone should be left 
standing ( h ) , but it is not enough that the house should be reduced 
to a dilapidated state if it still remains a house, no injury shoit 
of the actual demolition of the walls is sufticient (c) 

If the noteis intended to demolish the house it is immaterial 
that they acted with some fiutliei motive in view, such as to injure 


(o) Tbeso erections me similar to those enumerated in the MaliciouB 
D.imigo Act, 1861 (24 X 2o \ict o 97), s 3, winch imposes penalties for 
arson (see p 770, ante), except that stou house and farm building are here 
omitted Por decisions as to the meanings of the various terms used, see 
p 770, ante 

( ;») A scaffold raised above the bottom of a mine for woiking a vein of coal 
Unci with tho scaffold is au erection uscnl m conducting the business of a mine 
(It \ Whxttmgham (1840), 9 C & P 231) As to what is a not, see p 471, 
antr 

(g) Malicious Damage Act, 1861 (24 A 25 Viet o. 97), s 11 
(t) li v IV<r/mas (1830), 4 0 & P 2 37 , R v Howell (1839), 9 C & P 437 
(soe Drake v Jroottlt (1880 7 Q B D 201) These cases were decided on the 
repealed stat Q 827) 7 & 8 Geo 4, c 30, * 8, tho wording of which is reproduced m 
the Malicious Damage Act, 1861 (24 & 2o \ ict c 97), s 11 If once the intention 
is proved aud some act in pursuance thereof, the fact that completion of the 
intention was prevented is immaterial, but if the mob desist of their own 
accord before complete demolition,, this is some evidence from whioh tho jury 
may infer that there was no intention to demolish (E v Ilovell , supra) 
Poetroung movable shop shutters is not beginning to domolish a house, as the 
shutteis are not part of the freehold (R v Hawelh supra) 
la) R v Iar\xjtord (1812), Car &M.602, C C II , per PATTESON, J 
\b) R v Lanufird, supta , R v DhiUtps (1842), 2 Mood. 0 0 252 (where the 
chimney was left standing' 

(c) R v. Adams (1S42), Oar A M 299. 
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someone there (d ) , injury done not with the object of demolishing 
the house, but merely with a view to seizing a pei son jvho has taken 
refuge there, does not constitute the offence (c) , nor does thtf 
demolition of a house in the asseition of a supposed light, although 
the demolition is accompanied by a not (/). 

The demolition may be accomplished as well by hie as by any 
other means (g ), and m such case it is not necessaty that the 
offender should be indicted for arson ( li ) Where a houso has been 
demolished by file by notors, a rioter who was present after the 
commencement of the demolition may be convicted as a principal, 
although there may be no pi oof that he was piesentat the time the 
hre was lighted (t) 

Person^ are “ riotously ” assembled together wheie their 
assembly is attended with cncumstances of alaim or teiror to any of 
the King’s subjects (j) 

The punishment for any such offence is penal seivitude fgi life 
or for any term not less than tin ce jeais, or impiiHonment for auy 
term not exceeding two years with or without hard labour ( k ) 

1518 All persons are by statute (/) guilty of a misdemeanour 
who, being liotously and tumultuously assembled together to the 
distuibance of the public peace, unlawfully and with force injure or 
damage any church or any of the erections or things specified 
above (tri) 

The punishment foi this offence is penal seivitude for not exceed- 
ing seven jeais and not los than thiee years, or imprisonment 
not exceeding two yeais with 01 without hard Jaboui ( n ) 

( d ) R \ Howell, (1839), 9 C & P 1)7 , II v Raft (1S34), 0 0 & V V29 

(r) li v Price (1833), 6 C ft P 510 

(/) R v Langford (1842), Car & M 602, C C B As to assertion of a 
supposed nglit, Beep 769, ante See R v Clemens, [1898] 1 li 666, C C B. 

Iff) R v JJou'ell (18)9), 9 C & P 4 )7 

(A) R v Harris (1S4 2), Car &M 661, R v Whxston (1842), 2 Dow I (ns) 
408 

(t) R v Simpson (1812), Cai d M 669 This is on the giound that the 
offence consists not siinpl} m the fut of dostioying a houso by fire, but in the 
combined tact of riotously assembling, and during tho not demolishing the 
house A person may be convicted of the offence who during the demolition of 
a house by fire has thiowu articles of fmnituie into a fire which has been made 
outside the house, if tho jury find that he was knowingly encoui aging and 
taking part in the general design of destiojing the house and furniture ( R v 
/Jarrti (1842), Car &M 661) . 

(j) Even to one person (It v Langford (1842), Car & M 602, 0 C It ) # see 
Field v Metropolitan Police (Receiver), [1907] 2KB 863 See p 471, ante 

(A*) Malicious Damage Act, 1861 (24 ft 26 Viet c 97), s 11 , Penal Servitude 
Act, 1891 (54 ft 65 Viet c (g>), s 1 This offence is not triable at quarter 
sessions 

(l) Malicious Damage Act, 1861 (24 ft 25 Viet c 97) s 12 Any person put 
on trial for demolishing etc under s 1 1 may be found guilty of injuring under 
■ 12 and punished accoidmgly The object of s 12 is to provide for cases 
where there is no sufficient evidence of an intention to proceed to the total 
demolition of a house etc , and where no such intent ever existed, but where 
there is a not and injury done (Greaves, Onminal Consolidation Acts, 2nd ed* f 
218) 

(m) 8ce p 778, ante 

(n) Malicious Damage Act, 1861 (24 ft 25 Viet c« 97), s 12 2 his offenof Is 

not triable at quarter sessions. 

H U — DL • .21*" 
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SOB-SECT 0 . — Demolition ly Tenants 

1619 Everyone is by statute (o) guilty of a misdemeanour who, 
being possessed of a dwelling house or other building or part thereof, 
held for any term or at will, or held over after teimination of a 
tenancy, unlawfully and maliciously pulls down or demolishes or 
begins to pull down or demolish the same or any part thereof, or 
pulls down or severs any fixtures afhxed thereto (p) 

The punishment for these offences is imprisonment without hard 
labour, or fine, or both ( q ) 


Stjb-Seot 6 — Damaging Quod* being Manufactured etc 

Damaging 1520 Everyone by statute (?) commits a felony who unlawfully 
gooda in an d maliciously cuts, breaks, or destroys, or damages with intent to 
manufacture Aeabcoy or render useless (1) any goods or article of Bilk, woollen, 
etc linen, cotton, hair, mohair, or alpaca (or any one 01 moie of these 

materials mixed with eachothei or with another malenal), framework- 
knitted piece, stocking, hose, 01 lace m the loom or frame, or on 
any machine or engine, oi on the i nek or tenters, or m any stage 
of manufacture (*) , or (‘2) any waip or shut© of the above-mentioned 
mateiials, (8) any fixed or movable loom, frame, machine, 
engine, rack, tackle (f), tool, or implement used in cat ding, spinning, 
throwing, weaving, fulling, shearing, or otheiwise manufacturing 
or prepanng any such goods or ai tides 


(o) Malicious Damage A < t, 1801 (24 & 25 Viet o 97), e 13 As to damage 
done m the tom no of a not, see p 777, ante 

(/>) As to what poisons may ho oousidoicd m “ possession,” see R v Ball 
(1824), 1 Mood 0 0 30 , R v Con not (1816), 2 Cox, C C 65, It v Wallis 
(1832), 1 Mood 0 0 jil, 11 v Allison (1641), 1 Cox 0 0 24, R v Kxmbrty 
(18o4), 6 Oox, 0 C 461 As to fixtures, see title Landlord and Tenant 

(q) This offence is tiiuble at qunrter sesbio is 

(r) Malicious Duiimga Aft, 1661 (21 A 25 Viet t 97), fl 14 The word 
41 feloniously ” m ust be used m the mil irtmout for such an offence (R v Gray 
(1861), 9 Cox, O 0 417 0 C U so also must Iho words “unlawfully and 
maliciously " ( II v Lewis (18.10), 2 liu>soll on Crimes, 709) An indictment m 
such a c ase alleging that an offeuce was commit tod 41 feloniously, voluntarily and 
maliciously " instead of “ unlawfully and muhciously ” is bad (It v Reader 
(1830), 4 (5 & P 245) 

(s) The process of umnufat lure continues until the nrtule is fit for immediate 
sale Therefore an axtiole whuh is complete so far os manufacture and texture 
are concerned but requires to he cL ed befoie it will be fit for tbo mAiket, is still 
in nrouws ot manufacture (It v )\oodhead (IS 16) 1 Mood A R 549, decided 
under the corresponding woids in the ats t (1627) 7 & 8 Geo 4, c 30, s 3) 

(t) Malicious cutting of tackle is a complete offeuce, and it is unnecessary to 
aver or prove on intent to destiovor render it useless ( R v Smith (1853), 0 Oox, 
a 0 198) The cords used to raise the 14 harness 11 or working body of a loom 
constitute tackle (tbid ) Quxre, whether the cutting of the 41 thrum ” (» e , the 
ends of the woollen throads generally left m the machine when the doth is 
finished) is an offence , cutting the tin am is not catting warp, but the faot that 
the prisoner cut the thrum m&\ be given m evidence in suppoit of a oount for 
qptting M tackle ” m order to show mat the act was done maliciously (ibid.) 

The wording ot the seotion is diQerent from that of theetat (1827) 7 A 8 Geo 4, 
o. 80, and the oases Under that statute are no longer applicable as authorities 
for eases tinder s 14 toe R v Clegg (1848), 3 Cox, C 0 295) The removal of 
part of a frame without which the frame is imperfect and inoperative Ji 
** damaging ” a frame, although theremoved part is capable of being replaced and 
■o making the framecomplete and workable (/? v Tarty (1821), Ross. & Ry 402 ; 
compare R v fuher (1865), L £.10.0 7. C OR)* 
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The punishment for this offence ia penal servitude (or Ills or for not A 

less than three years, or imprisonment with or without hard labour MaUelWMl 
for not more than two yean, or if the offender is a male under sixteen, IMilugs to 
whipping (u). ■ Pwpwfr. 

1621 Anyone is by statute (a) guilty of felony who by force Forcible 
enters any house, shop, building, or place with intent to commit entry 
any each offence 

The punishment is the same as for the last-mentioned offence (4). 

1622 Everyone by statute (c) commits a felony who unlawfully 
and maliciously cuts, breaks, or destroys, or damages with intent to 
destroy or render useless, (1) any fixed or movable machine or 
engine used, or intended to be used, for sowing, reaping, mowing, 
threshing, ploughing, oi drawing, or for performing any other 
agncultmal operation (d ) , (2) any machine or engine (e), or any 
tool or implement fixed or movable prepaied for or employed in 
any manufacture other than that of the goods oi articles specified 
in the description of the last-mentioned offences 

The punishment for any such offence is penal servitude for not 
more than seven nor less than thiee tears, or lmpnsonment 
with or without h aid labour, and if the offender is a male under 
sixteen, with or without a whipping (/) 

Sub-Skct 7 — Destroying 1’rem etc 

1523 Eveiyone commits a felony (?) who unlawfally and Destroym* 
maliciously cuts or otherwise destroys any hop-lunds growing on *»op-bmJ* 
poles in any plantat on of hops 

The punishment is penal servitude for not moie than fourteen nor 


Injury to 
maohinerjr 


(m) Malicious Du wigs Act 1801 (24 A 25 Viet c 97), ■ 14 Ponal Servitude 
Act, 1891 (64 A 55 Viet o. 09), ■ 1 

(a) 1 bid 

(b) Jbtd 

(c) IUd , s 15 

(a) Such displacement of parts of a machine as will prevent the machine from 
working, and may ultimately cause damage to result, constitutes 44 damage" to 
a machine, although if the displaced parts be restored the machine will become 
workable (22 v Faker (1865), L B l 0 0. 7, 0 OB, compare R v Tatty 
(1821), Bun A R\ 452 , and even a displacement or disarrangement of a 
machine which causes a trifling injuiv without preventing the machine from 
working constitutes “ damage " (12 v Foster (1862), 6 Oox, 0 0 26) 

(•) The “ silling ” on which a machine rests is part of the machine (R v. 
Foster, supra) 

(f) Malicious Damage Act, 1861 (24 & 26 Viet o 97), s 16. An indictment 
under this section must allege that the act was done “ feloniously ’’ (R v Ora y 
(1864), 9 Oox, C C 417,0 OB) In order to oonstituto this offence it does not 
appear to be necessary that the machine should be pieced together and ready for 
use, it may have been taken to pieces and be in diffeient puces (22. v Mackerel , 
(1831), 4 0 A P 448 , or certain ports not essential to the working may be 
wanting (22. v Darlietl (1831), 2 Deacon, Digest at Criminal Law, 1517, 22. v. 
Chubb (1831), 2 Deacon, Digest of Criminal Law, 1617 ; and sse note (</}, supra) 
Where a machine has already been so for destroyed as to be incapable of 
working the destruction of the remaining parts u not the destruction of a 
•* machine " (22 v Wat (1831 ), 2 Deaoon, Digest of Criminal Law, 1518) Thu 

offence is triable at quarter sessions , . , 

(y) Malicious Damage Act, 1861 (24 A 26 Viet c 97), a. 19. 




782 


Criminal Law and Procedure 


SWT fi 

Malicions 
Damage to 
Property. 

Destroying 

trees 


Destroying 
plants etc 


less than throe years, oi imprisonment with or without hard labonr t 
pnd if the offender is a male under sixteen, whipping (k). 

1524 Everjone by statute (i) commits a felony who unlawfully 
and maliciously cuts, In oaks, luiks, roots up, or otherwise destroys 
or damages (k) (1) the whole or part of any tree, sapling, or shrub, or 
any underwood growing in any paik, pleasure ground, garden, 
orchard, or avenue, or in any giouml adjoining or belonging to any 
dwelling-house, m case the damage done exceeds the value of £1 (2) , 
(2) the whole or anypait of any tree etc growing elsewhere than m 
the places above specified, if the damage done exceeds £o ( m ) 

The punishment foi such an offence ib penal servitude for 
not moie than five noi less than three yenis, oi imprisonment with 
or without hai d labour for not moie than two years, and m the case 
of a male undei sixteen, with oi without a whipping (tn) 

If ,the damage done to such tree, sapling, shrub, or under- 
wood (wheiever the Hume may he growing) amounts to la 
at the least, the offender rnav be tiled summarily and fined or 
impi isoned (n) But anyone who, having been twieo convicted of 
this offence, again commits such offence is guilty of an indictable 
misdemeanour The punishment on conviction of such mis- 
demeanoui is impiisonment, with or without hard labour, and if 
the offondei is a male under sixteen, with or without whipping (o) 

1525 It ib an offence punishable on bunimai\ conviction (p) to 
doatioy oi damage with intent to doslioy any plant, root, fruit, or 
vegetable pioduction growing in any gaiden, orchaid, nui^eiy 
gurnnd, hot-house, gieen-house, or conaeivatory But anyone who, 

( h ) Malicious Damago Ait, 18<>1 (24 A 2.5 Viet c 97), s 19, Foiml Servitude 
Act, 1V>1 (.>1 A 5.5 \ ut c 09) b 1 To constitute tho offonce of “destroy- 
ing,” it is necos^an to show thit tho pi lut was not merely crushod, but killed 
(ft v /touch* r ( 1841), > Jm 709) , is to sotting hre to crops or stacks of com , 
soo n 771, ant« Tho offence is tn ihlo at qu utcr sessions 

(») Malicious Damage Art, 1801 (21 & Viet c 97), s 20 

(A) Tn ft v Vai/lor (l MO) Russ iV K 373, decided under a statute (9 Geo 1, 
e 22) which makes it an offence to cut down or otherwise destroy, it was held 
that the cutting down of tieos without destroying them was an offence within 
that Act It therefore seems that it is on offonce under tho Malicious Damage 
Act, 1861 (21 & 25 Vnt c 97), to cut otc trees although they are not totally 
dest loved 

(/) Malicious Pairnge Act, 1861 (24 A 25 Viet c 97) s 20 The indictment 
should state that tho damage was done “unlawfully and maliciously”, 
41 feloniously ** is not ouough (ft v 1*um (1830\ 2 Uussell on Crimes, 799) 

(m) Maliuous Damiuro A<t, 1861 (24 & 25 \ ict c 97), ss 20,21 Penal 
Servitude Act, 1S91 (54 \ 5> Viet c 69 ) s l D image to tho amount specified 
must be done all at one time [R v IV ft! tarns ^1862), 9 Cox, C U 338, 
C 0 R. (Ii ) ), and must be exclusive of consequential damage ( R y Whiteman 
(1854), 6 Cox. C 0 370, OCR) 

(ft) Malicious Damage Act, 1S61 (24 & 25 Viet e 97), s 22, see too, tfod , 
& 53 

(o) Ibid Tho offence is triable at quarter sessions 

\p) Malicious Damage Vet, 1861 (24 & 25 Viet, o 97), s 23 The punishment 
is imprisonment with hard labour for not more than six calendar months. It 
is necessary in any such cise to proye the intent to destroy or damage, but if 
any plant eto is uestroyod or damaged tho intent may be inferred, but if there 
is too destruction or subst mtial damage no offenoo is committed (Eley v Lytle 
(1885), 50 J P. 308) 
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having been convicted of this offence, again commits such offence 
commits a felony (q). 

The pomahment for such felony is penal seivitude for not mote 
than five nor less than three years, or imprisonment with 01 without 
hard labour for two years, and if the offender ts a male, with or 
without a whipping (r) 

Sub-Sect 8 — Injuries to Mines etc 

1526. Eve ryone by statute («) commits a felony who unlawfully 
and maliciously (1) causes water to be conveyed or run into any 
mine or subteiranean passage communicating therewith with intent 
thereby to destroy or injure such mine, or hinder or delay the working 
thereof £t), (2) with the like intent fills up, obstructs, oi damages 
with intent to destioy, obstruct, or render useless any an way, 
wateiway, drain, pit, level, or shaft of oi belonging to any mine (t), 
(3) pulls down or de&tro\B or damages with intent to destioy or 
render useless any steam engine (a) or othei engine for sinking, 
draining, ventilating, oi working or assisting m sinking, draining, 
\entilating, or working any mine, oi any appliance or apparatus m 
connection with any such steam engine or other engine, or any 
Btaith, building, oi election (b) used m conducting the business of 

($) Malicious Damage \ct, 1861 (21 ft 2 <3 Viet c 1)7), s '23 

(r) Ibid , Penal Seiwtude Act, 1801 (54 A ftj Viet c 09), s l The offence 
is triable at quarter sessions The offence of unlawful!) and maliciously 
destroying etc any cultivated root used for the food of man or beast oi for 
medicine, distilling or dyeing, or for or in the course of any manufacture, and 
growing in any land, open or inclosed, not being n garden, orchard or nursery 
mound, is only punishable on summary conviction (Malicious Damage Act, 1861 
(24 ft 25 Viet c 97), s 24) The offence of unlawfully and uialiciousl) cutting, 
beating, throwing down, ordestro)ing any fence of any description, or any wall, 
Btile, or gate, or part thereof, is also punibhable onl) ou summary conviction 
(i bid , e 25) 

(s) Malicious Damage Act, 1861 (24 A 25 Viet c 97), s 29 

(f) This provision dona not extend to any damage committtd underground by 
any owner of an\ adjoining mine in working the same, o by any person 
duly employed m such woiking (Malicious Damage Act, 1661 (24 ft 21 
Viet c 97), s 28} As to sotting hie to mines, see n 772, ante In R v Joins 
(1841), 2 Mood C 0 293, in an indictment under tne stat 7 A 8 Goo 4, c <0, 
s 6, it was held that the mine might be laid as the property of the person m 
possession of and working it though only an agent for'others Qua re whothei 
m an indictment under the Malicious Damage Act, 1861 (24 A 25 Viet c 97 j 
it is necessary to allege or proye whose the proputy injured is (see R v Neu - 
boult (1872), 12 Cox, 0 C 148, OCR) A person who closes the airway of a 
mine m the exerciBe of a supposed nght does not commit a criminal offence for 
m such case he cannot be said to be acting maliciously (R v Matthews (1676), 
14 Cox, 0 C o) 

A servant who doses such airway under ordeis of his master, behoving his 
master’s allegation that hcahas a n^ht so to close it, does not commit a criminal 
offence, even though the master knows he has no such right, but if the servant 
knows that the master is acting maliciously he is guilty of the offenco ( ll ▼ 
James (1837), 8 C ftP 131) 

(a) Damage to a cylinder (known as a M drum ") which a steam engine caueeo 
to revolve and take up rope is not damage to the steam engine (R v Whitting- 
ham (1840) 9 C ft P 234) To set a steam engine going without the machiueiy 
being attached, so that the engine works with great velocity and is damaged, is 
to damage the steam engine (R v Noms (1840), 9 0 ft P. 241) 

(5) A scaffold erected above the bottom of a mine for working a vein of coal 
on a level with the scaffold is an erection used in conducting the business «oi a , 
mine (R v Whittingham (1840), 9 0 ft P 234) 
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s«W. * any mine, or any bridge, waggonway or (rank for conveying 
Malicious minerals from .any mine, whether such engine, staith, building, 
Itanageto election, bridge, waggonway, or trank be completed or in an 
Property, unfinished state («) ; or (4) who unlawfully and maliciously stops, 
obstructs, or hinden the working of such steam or other engine, 
appliance, or apparatus, with intent thereby to destroy or damage 
an y mine, or hinder, obstruct, or delay its working (d) , (5) wholly 
or partially cats through, severs, breaks, or unfastens, or damages, 
with intent to destroy or render useless, any rope, chain, or tackle 
(of whatsoever material) used in any mine, or m or upon any 
inclined plane, railway, or other way, or other work whatsoever, in 
anywise oelongmg or appertaining to, or connected with, or 
employed m any mine or the working or business thereof . 

The punishment for any such offence is penal servitude for not 
more than seven or not less than three years, or imprisonment, 
with or without hard labour, for not more than two years, and if 
the offender is a male, with or without a whipping (e). 


Sub-Sect 9 — Injurtei to Seabanke etc 


injury to 1527. Everyone by statute (/) commits a felony who unlawfully 
Kuibank* eta a nd maliciously breaks down, or cuts down, or otherwise damages 
or destroys, any seabank or seawall, or the bank, dam, or 
wall of or belonging to any river, canal, dram, reservoir, pool, or 
marsh, whereby any land or building shall be or be in danger of 
being oveillowed or damaged , (2) throws, breaks, or outs down, 
levels, undermines, or otherwise destroys any quay, wharf, jetty, 
lock, sluice, floodgate, weir, tunnel, towing-path, dram, wateicourse, 
or other work belonging to any port, harbour, dock, or reservoir, or 
on or belonging to any navigable river or canal. 

Tlio punishment for this offence is penal servitude for life or for not 
less than three yearn, or imprisonment with or without hard labour, 
and if the offender ib a male under sixteen, with or withont 
whipping {g). 

ininry to 1528 Everyone by statute (h) commits a felony who nnlawfully 
M»waU$, an< ] maliciously cuts off, draws up, or lemoves any piles, chalk, or 
waterway! 0 ther materials, fixed in the ground and used for seeming any seabank 
or Beawall, or the bank, dam, or wall of any nver, canal, dram, 
aqueduct, marsh, reservoir, pool, port, harbour, dock, quay, wharf, 
j'etty, or lock, or opens or draws up any floodgate or sluice, or does 
any other injury or mischief to any navigable river or canal with 
intent, and so as thereby to obstruct or prevent the carrying on, 
completing, or maintaining the navigation thereof 
Tne punishment for this offence is penal* servitude for not more 
than MTOu nor less than three years, or imprisonment with or 

f Mftlicaoufl Damage Act, 1861 (24 A 25 Viet o. 97), $ 29 
/W» 

Pndei 0 * 28, 29; Penal Servitude Aot, 1891 (64 A 65 Viot e 691, a. 1. 
The offence i* triable et quarter sessions. 

(/) Malidous Damage Act, 1861 (24 A 26 Viot o 97), 0* 30 
(g) Ibid , Penal Servitude Act, WM (64 A 66 Viot o, 69)* a. 1 The offence 
is act triable atquarter aeasiona. 

(i}Yy,i 81. 
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without hard labour, and it the offender is a male under sixteen 
yean of age, a whipping (t). • , 

1529. Any person is by statute (fc) guilty of amisdemeanour (1) who 
unlawfully and maliciously outs through, breaks down, or otherwise 
destroys any dam, floodgate, or sluice of any fishpond, or water 
which is private properly, or in which there is any private right oi 
fishery, with intent to take or destroy, or so as to cause the loss or 
destruction of the fiBh therein, or puts any lime or other noxious 
material m any such pond or water, or in any salmon river (Q, with 
intent to destroy any fish that may there be or may thereafter be 
put therein , (2) cuts through, breaks down or otherwise destroys 
or injures the dam or floodgate of any mill-pond, reservoir, or pool 

The punishment for this offence is penal servitude for not more 
than seven nor less than three years, or imprisonment with or 
without hard labour, and if the offender ib a male under sixteen, 
with or without a whipping ( m ). 

Bub -Sect 10 — Injunct to Bridget tie, 

1530 Everyone by statute (n) commits a felony who unlawfully 
and maliciously (1) pulls or throws down, or in anywiBe destroys, 
any bridge, whether over any stream of water or not, viaduct, or 
aqueduct, over or under which any highway, railway, or canal shall 
pass , or (2) does any injury with intent to render, and so SB m 
fact to render, such bridge, viaduct, or aqueduct, or the highway, 

(t) Penal Servitude Act, 1801 (64 A 66 Viet o 69), s 1 An Aot of Parlia- 
ment making it an offence to place an obstruction within ten feet of high water 
mark of a haven only applies to an obstruction in a place where a right of wuy 
exists, and does not take away the rights of individuals where there is no soon 
right of way ( Burrod v Worthip (18bl), 1 B A S 381) 

(It) Malicious Damage Act, 1861 (24 A 26 Viot o 97), a 82 , Salmon Fishery 
Act, 1673 (36 A 37 Viet o 71), s 13, and see title Fisheries 

S See Salmon Fishery Act, 1873 (36 A 87 Vat c 71), a. 13. and R v Vatty, 
6] 2 K B 748. OCR 

(m) Malicious Damage Act, 1861 (24 A 26 Viot, o 97), * 32 , Salmon Fishery 
Aot, 1873 (3<> A 37 Viet o 7l), a 13 , Penal Servitude Act, 1891 (64 A 66 Viet 
c 69), s. 1 The offence is triable at quarter sessioqn Persons also incur 
penalties under the Salmon Fishery Act, 1881 (24 A 26 Viet c, 109), s 6, who, 
otherwise than m the exercise of any right, cause or knowingly permit to flow, 
or put or knowingly permit to be put, into eny waters containing salmon, or 
aay tributaries thereof, any liquid or solid matter to euoh an extent as to cause 
the waters to poison or kill the fish Even where a person does any such act in 
pursuance of a legal right he must use reasonable means to render snch matter 
harmU— The Act is not intended either to prevent a person from acquiring a 
legal right, or to legalise any aot or default which but for this Act would be a 
nuisance {xUd ) , these penalties am recoverable on summary conviction 
Penalties recoverable on sammary conviction ere also incurred by persons who 
use dynamite or other explosive substance to catch or destroy fish either in a 
public fishery or u any private water See Fisheries (Dynamite) Act, 1877 
(40 A 41 Viet 0 66), s 2 ; Freshwater Fisheries Act, 1876 (4l ft 42 Vut c 39% 
a 12 The manufacture, sale, or exposing for sale at any place within the British 
Islands of any instrument serving only or into* 4®4 to damage or destroy fishing 
implements by cutting or otherwise is also punishable on summary conviction 
(Sea Fisheries Act, 1883 (46 ft 47 Viot. o. 22), s 0). See also title FisBXSltt 
(») Malicious Damage Act, 1861 (24 ft 26 Viot o 97), a 33 , Penal Servitude 
Act, 1691 (64 ft 66 Viet o 69), a 1 The offence is not triable at qnrfrter 
sessions See also title Highwats, Struts, us B&idobs . 
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sect 5 railway, or c&aal passing over or under the same, or any part 
UaUdoas thereof, dangerous or impassable 

Damage to ‘The punishment for such offence is penal servitude for life or for 
Property. no t j CBg thorn three yeais, or imprisonment with or without hard 
labour, and if the offender is a male under sixteen, with or 
vwlhout a whipping (o) 

Destroying 1531 Everyone is by statute (p) guilty of a misdemeanour who 
toll-ban etc unlawfully and maliciously throws down, levels, or otherwise 
destroys m whole or m part any turnpike, gate, or toll-bar, wall, 
chain, rail, post, bar, or other fence (q) belonging thereto, or set up 
to prevent passengers passing by without paying any statutory toll, 
or any house, building, or weighing engine erected for the better 
collection, ascertainment, or Security of any such toll 

The punishment for this offence is imprisonment with or without 
hard lubout, or fine, or both (t) 

t 

Sub Sect 11 — Injuries to Railways 

ObHirnctfng 1532 Everyone by statute (s) commits a felony who unlaw fully 
railways and maliciously puts, places, casts, or tin on s upon or across any 
railway, whether public or private (a), any wood, stone, or other 
matter or thing , or takes up, removes, or displaces any rail, sleeper, 
or other thing belonging to any railway , or tui us, moves, or diverts 
any points or other machinery belonging to any railway , or makes 
or shows, hides, or removes any signal or light on or near any 
railway , or does or causes to be done any othei act with intent to 
obstiuefc, upset, overthrow, injure, 01 destioy any engine, tender, 
carnage, or liuck using such railway (&) 

The punishment for this offence is penal seivitude for life or for 
not less than three years, or imprisonment with or without hard 
laboui, and if the offender is a male under sixteen, a whipping (c) 

lo) Malicious Damage Act, 1S61 (24 & 25 Viet c 97), s 33 

(p) lbtd ,e 34, Since the passing of the Act turnpike roads have almost if 
not entuely ceased to exist, but the provisions of the section may still be of 
p metical importance with regard to toll-bars, toll houses, weighing machines eto 

( q ) Jbid 

(r) The offence is triable at quarter sessions, 

(•) Ibid, s 35 

(a) O'Gorman v Sweet (1890), 54 J P 663 

(b) Malicious Damage Act, 1861 (24 & 25 Viot c 97), s 35 Such an act done 
out of mischief, without the design of injunng anyone, may be malicious (R v 
Upton (1851), & Cox, 0. 0 298) As to malice generally, see p 768, ante A 
master is lurole for the acts of his servants if he stands by while such acts are 
being done and enoourages or orders them to do such aots (Roberta v Preston 
(I860), BC B (n s ) 208) Anyone who without lawful excuse (the proof 
whereof Ues on the defendant) interferes with, removes, or alters any part of a 
tramway, or of the works connected therewith , or places or throws any stones, 
dirt, wood, refuse, or other material on any part of a tramway , or does or oauses 
to» be done anything in such manner as to obstruct any carnage using a tram- 
way or to endanger the lives of persons therein or thereon, or knowingly aids or 
assists in the doing of any such thing, is liable on summary oonviotion ( m 
addition to any proceedings by way or indictment or otherwise to which ne 
may be subject) to a penalty not exceeding £5 (Tramways Act, 1870 (33 A 34 
Yict o 78), s 60) And see title Tramways and Light Railways 

(o) Malicious Damage Act, 1861 (24 A 25 Yict o 97), s 35 , Penal Servitude 
Act, 1691 (64 4 ft Yict 0» 69), s 1 The offence is not triable at quarter eenions. 
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1533 Eveiyone w by statute (d) gmlty o! a misdemeanour who by 

any unlawful act, wilful omission, or neglect, obstructs, or causes |o 
be obstructed, any engine or carriage using any railway, or aids 01 
assists therein * 

The punishment is imprisonment not exceeding two years, witli 
or without haid labour (c) 

Sub Sect 12 — Injui tea to Telegraphs 

1534 Everyone is by statute (/) guilty of a misdemeanour who 
unlawfully and maliciously cuts, breaks, throws down, destroys, 
injmes, or removes any battery, machineiy, wne, cable, post, or 
other matter or thing being pait of, 01 used in or about the walk- 
ing of Any electric or magnetic telegiaph , or pie\ents 01 obstmcts 
m any mannei the sending, conveyance, oi dehveiy of any com- 
munication by any Buch telegiaph 

The punishment for this offence is impnsonnieut not exeoeding 
two years, with or without haid laboni (</) 

Sub-Sect 13 — Dtthoyuui Article-* in Public Museum 

1535 Everyone is by statute (fc) guilty of a misdemeanour who 
unlawfully and maliciously destroys or damages (1) any book, manu- 
script, picture, print, statue, biiBt, or vase, or other aiticle or thing 
kept for the purposes of ait, scienco, or liteiature, or as an object of 
curiosity m any public museum, gallery, cabinet, library, oi othei 
repOBitoiy which is either at all times, or from time to time, 
open to the public or any considerable number of persons by 
permission of the piopnetor or by payment of money, (2) any 
picture, statue, monument, or othei memorial of the dead, painted 
glabs oi other ornament or work of ait in any church, chapel, oi 


(d) Millennia Damage Act, 18b I (24 &. 2d Viet c 97), » JH 

(e) 1 bid Tho offence is tnable at quaifor aosHions See tu r> Railway Regu 
lation Act, 1840 (.1 ft 4 Viet c 97), ss 13, 14, 16 As to offences by railway 
servants and other persons upon railways, see title Railways and Canals 
The offence of obstructing under b 36 of the Malicious Damage Act, 1801 (24 ft 20 
Viet o. 97), is committed by any person who, othei vuse than by accident, leaves 
on a railway lino any substance likely to <auBe an olmtr.uction, though his object 
may not have been to create such obstruction, but meiely to give tho company’s 
servants the tiouble of removing the obstruction (A v lldroyd (1841), 2 
Mood ft ji 339), or though the line may not yet be open to the public, and 
though no actual obstruction may have taken place (see /t v llradfurd (I860), 
8 Oox, C C 309, C C R ) The obdhaiction contemplated is not confined to a 
physical obstruction A person who impropeily goes on a railway line and by 
raising his arms induces a driver to dimmish speed is guilty of the offence {11 v 
Hardy (1871), L R 1 C C R 278), see also R v Hudfidd (1870), I* K 1 
0 C JL 253, m which *caee a drunken man got on a railway and turned 
the signals, theieby causing a luggage tram to go very slow )y, and ho was held to 
have obstructed an engine and carnages within the meaning of tho ** etion. 
Moving points or othei machinery of a railway with malicious intent is a felony 
under me Malicious Damage Act, 1861 (24 ft 25 Viet c 97), s 3$ (seep 786, drift 1 ) 

(/) Malicious Damage Act, 1861 (24 ft 25 Viet c 97), s 37 
( g) Ibid Or the offender may be tried summarily and fined or imprisoned 
(*5irf ) Anyone who unlawfully and maliciously by any overt art attempts 
to commit any such offence is liable to be tned summarily and fined or 
imprisoned (i bid , s 38) This offence is tnable at quarter sessions And see 
title Telegraphs and Telep ho>es 
(A) Ibid , s. 39 
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meeting house or other place of divine worship, or in any building 
belonging to the King or to any eounty, riding, division, city, 
bdrough, poor law union, parish, or place or any university or 
college or hall of any university, or to any inn of court, or in any 
sticot, square, churchyard, bunal ground, public garden, or ground; 
(:{) any statue or monument exposed to public view, or any orna- 
ment, railing, or fence surrounding such statue or monument 
The punishment for such an offence is imprisonment, with or 
without hard labour, for not more than six calendar months, and if 
the offender is a male under sixteen years, with or without a 
whipping (t). 

Sub-Sect 14 — Injun to to CatlU etc 

1536 Every person is by statute (k) guilty of felony who unlawfully 
and maliciously kills, maims, or wounds any cattle ( l ) 

The .punishment is penal servitude for not more than fourteen 
nor less than three years, or imprisonment not exceeding two years, 
with or without bard labour (m) 

(t) Malicious Damage Aot, 186I (24 & 23 Viet c 97), 8 39 The offence is 
triable at quarter sessions Nothing in this section affects the right of any 
person to recover by action damages for the injury so committed (ibid )♦ Any 
pel son who lnjuios or disfigures the obelisk known as Cleopatra's Needle, or any 
monument erocted or to be erected on any of the Thames Embankments or other 
lands vested at tho date of the Monuments (Metropolis) Act, 1878 (41 A 42 Viet, 
o 29), m the Metropolitan Board of Works, or who posts any bill or placard, or 
who wntes, cuts, prints, draws, or marks in any manner any word or character 
or any repiosentation of any object on the obelisk or such monument, is liable 
to a penalty not exceeding £’>, recoverable on summary conviction (Monuments 
(Metropolis) Aot, 1878 (41 & 42 ViU o 20), s 4) 

(k) Malicious Damage Act, 1861 (24 A 25 Viet c 97), s 40 
(/) The word “ cattle ” is not defined in the Malioious Damage Act, 1661 (24 A 25 
Yict c. 97) Under a repealed statute (9 Geo 1, c. 22) it was held to include 
horses mures, and oolts (R v Paty (1770), 2 East, P C 1074), geldings {It y 
Matt (1783), 2 East, P 0 1075), pigs v Ch apple (1804), Buss & By 77), and 
assies (It v Whitney (1824), 1 Mood 0 0 3) For the purposes of the Dogs Act, 
1906 (6 Edw 7, o 32), the word “ cattle " is defined as including horses, mules, 
asses, sheop, goats, and swine (ibid , s 7) The indictment should state the speoies 
of cattle injured , u certain cattle ” is not sufficient (2? v ChoUdsy (1813), Buss. 
A By 258) See also title Animals, Vol I , p 369 
(ro) Malicious Damage Aot, 1861 (24 A 25 Yiofc. o 97), s 40 f Penal Servitude 
Act, 1891 (54 A 65 Viet a 69), s 1. In R, v. Woodward (1796), 2 East, P 0 653, 
on an indictment for killing two sheep, it was held that the property in them 
might be laid in the agister, but quart whether in an indictment under the 
Malicious Damage Aot, 1861 (24 A 25 Vmt. e, 97), it is necessary to allege to 
whom the property in part belongs [see JR , v Newbwlt (1872), 12 Cox, 0 C. 
148, 0 C. R ) , a charge of administering poison to a number of homes is 
established if the evidence shows that some of the poison was given to each 
of the horses {It v Mogg (1830), 4 0 A P 364). «A person who unlawfully 
and maliciously sets fire to a cow-house while a cow is in it, whereby the oow 
is burned to death, is guilty of “ killing” the oow (it v Haughtcn (1838), 5 
0. A P» 559), 11 maiming” implies permanent injury (JL v Jeans (1844), 1 
Gag. A Sir. 589, It v Owens (1828), 1 Mood. 0. 0. 205, where the offence was 
blinding a jaare by pounng acid into its eye) , but M wounding” may be of a 
temporary character {JL v. ffaymmi (1801), Buss A By. 16) , setting on a dog 
to bite Bheep is not «V wounding” sheep (£. v. Hughes (1826), 2 0. A P 420) 
Wounding may be inflicted by the hand as well as by an instrument (S v, 
BuUock (1868), 11 Cox, 0. C 125, (X 0 B.). It is apprehended that lolling 
,and maiming may likewise be dons without an instrument Any person who 
unlawfully and taeheiousily Mis, maims or wounds any dog, bird, beast, nr other 
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8ttB-Sbot 15w — Injuries to Shipping Sent* A 

1537* Everyone by statute (n) commits a felony* who unlawfully 
and maliciously casts away or in anywise desti oys any ship or vessel, Property, 
whether complete or m an unfinished state (o) ^ — 

The punishment for this offence is penal servitude for life or foi lwy 
not less than three years, or imprisonment with or without hard upB * 
labour, and if the offender is a male under sixteen, with or without 
a whipping (p) 

A person is by statute (g) guilty of a felony who unlawfully and Attempting 
maliciously by any overt act attempts to cast away or destroy any to cutaway 
Bhip or vessel under such circumstances that if the offence were 9 
committed the offender would be guilty of felony 

The punishment for such an offence is penal servitude for not 
more than fourteen nor less than three yeais, or imprisonment with 
or without hard labour, and if the offender is a male under sixteen, 
a whipping (r) 

animal not being cattle, but being either tho subject of larceny at common law, 
or ordinarily kept m confinement, or for any domestic purpose, is liable to be 
tned summarily and fined or unpnsonod, and on a second conviction to bo 
imprisoned {ibid , s 41) A person does not oonuuit this offence who acts in 
the bond fide belief that what he does is necessary to protect himself from injury 
{Hanvmy v JJoultbee (1830), 4 C & P 330), his premises from trespass {Daniel 
y Jones (1877), 2 0 P I) 351], or his master's pioperty from injury 
{Miles y Hutchings , [1003] 2 K B 1 14) To constitute tho offence i^ does not 
seem that the act charged must have been committed for tho purpose of indulging 
a cruel disposition (see Miles y Hutchings , supra) A person may not kill a dog 
where less violent measmes can be used for the attainment of a lawful object 
In Daniel y Jones , supra , a poison who laid poisoned meat in an mclosod garden 
for the purpose of destroying and who theieoy destroyed a dog which tiesjmssod 
therein, was held not to have committed an offence under the section Such an act 
is, it would seem, however, au offence within the Poisoned Flesh Prohibition 
Act, 1864 (27 & 28 Viet o 115). s 2 In Smith y Williams (1892), 50 J P 840, 
it was held (on the authority of Daniel v Jones, supra) that a person is entitled 
to shoot domestio fowls trespassing upon Ins sown land, ssd tj asre , sue Miles y 
Hutchings , supra Any person who wilfully and unlawfully tdiminsteia to or 
causes to be administered to or taken by any horse, cattle, or domestic animal 
any poisonous or injurious drug or substance is liable (unless some reasonable 
cause or excuse is shown on has behalf), on summary conviction, to a fine or 
imprisonment (Drugging of Animals Act, 1876 (39 Viet c 13), s 1), this Act 
does not apply to the owner, or person acting under authority of the owner of 
the horse, rattle, or other animal to which any drug or substance is administered 
(«6tdL, s. 2), nor does the Act exempt a person from liabihty to any greater or 
other punishment under any other Agt or law, so that he be not punished more 
than onoe for the same offence (t bid , a 3) See also title Animals, Vol L, 
p 413 

(n) Malicious Damage Act, 1861 (24 ft 25 Viet, c 97), a. 42 As to setting 
fire to ships, see p 772, agfe 

(©) A ship is not oast away or destroyed which is only run aground or stranded 
on a rock and afterwards got off in such condition as to be easily refitted ( li v. 

De Londo (1705), 2 East, P 0. 1098)* A small pleasure boat (eighteen foot long) 
is, it seems, a “ ship or vessel 1 * within this section (J8. v* Bmmjcr (1831b 4 1 

O 4 P 559) 

(/>) Ibid , Penal Servitude Act, 1891 (54 A 55 Tint c. 09), a. 1 This offence 
is not triable at quarter s es sion s. The same penalty Is provided (s 43) where 
the destruction is with intent to prejudice the owner or underwriter (see p. 772, 
ante), 

(g) Malicious Damage Act, 1861 (24 A 25 Viet c. 97), a, 44 , Penal Servitude 
Act, 1891 (54 ft 55 Viet c. 69), a 1 The otfenoe is triable at quarter sessi on s, 1 

(r) Malicious Damage Act, 1861 (24 ft 26 Viet. c. 07), a. 46 
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Damage to 
Property. 


Damaging 
fihip with 
Intent to 
destroy etc 


Alton ri; 
■ignaln u itb 
Intent tu 
endanger 
ship 


Cutting away 
buoys etc 


Destroying 
sh p in 
(liblrtM. 


1538 Everyone by statute (*) commits a felony who unlawfully 
and maliciously damages otherwise than by hie, gunpowder, or 
olhoi explosive substance any ship or vessel, whether complete or 
in an unfim&hed state, with intent to destroy or render useless the 
same 

The punishment for this offence is penal servitude for not more 
than seven nor less than three years, or imprisonment with or 
without haid laboui, and if the offender is a male nnder sixteen, 
a whipping (t) 

Everyone by statute (a) commits a felony who unlawfully masks, 
alters, or removes any light or signal or unlawfully exhibits any false 
light or signal with intent to bring any ship, vessel, or boat into 
danger, or unlawfully and maliciously does anything tending to the 
immediate loss or destruction of any ship, vessel, or boat for which 
no punishment is otheiwise provided m the Malicious Damage 
Act, 1M51 (b) 

The punishment for this offence is penal servitude for life or for 
not less than tbiee jeais, or impnsonment with or without hard 
labour, and if the offender is a male under sixteen, a whipping (c). 

1539 Eveijone by Btatute (d) commits a felony who unlawfully 
and maliciously cuts away, casts adrift, removes, alters, defaces, 
Binks, or destroy b or does any act with intent to cut aw ay etc or m any 
other manner injures or conceals any boat, buoj, buoy rope, perch, 
or mark used or intended for the guidance of seamen or the purpose 
of navigation 

The punishment for this offence is penal servitude for not more 
than seven nor less than three years, or imprisonment with or 
without hard labour, and if the offender is a male under sixteon, 
with or without a whipping («) 

1540 Eveiyone by statute ( f) commits a felony who unlawfully 
and maliciously destroys any part of any ship or vessel m distress, or 
wrecked, stranded, or cast on shore, or any goods, merchandise, or 
articles of any Lind belonging to such ship or vessel 

The punishment for this offenee is penal servitude for not more 
than foui teen nor less than three yeais, or impnsonment not 
exceeding two years, with or without hard labour ( g ) 


(s) Malicious Damage Act, 1861 (24 & ‘2a Viet c 97), s 46 
■l) 7 i/a. , Penal berutude Act, 1891 (A4 & 66 Viet c 69), a. 1 Thu offence 
is tuable at quarter sessions 

(а) Malicious Damage Act, 1861 (24 & 2o Viet c 85), a 47 

(б) 94 A 26 Viet c 97 

(e) Ibid,, a 47 , Penal Servitude Act, 1691 (64 &. 66 Viet c 69), a 1 This 
offence is not tnable at quarter sessions 
•(d) Malicious Damage Act, 1661j(24 A 26 Viet a 97), s 48 
(e) Ibid,; Penal Servitude Act, 1898 (64 A 66 Yiot c. 69), a 1 The offence 
is tnable at quarter sessions 

(/) Malicious Damage Act, 1861 (24 A 26 Viot. c. 97), a 49 
(g) I ltd ; Penal Servitude Act, 1691 (64 A 66 Yict o. 69), a 1 The 
offence is tnable at quarter sessions 'Wilful damage to a ship or her stores or 
cargo by a seaman is also an offence under the Merchant Snipping Act, 1894 
(67 A 68 Viot a. 60), a 226(f) 
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Sub-Sect, 16, — Threats to Burn etc Hove* 

1541. Any person b\ statute (h) is guilty of felony who sende, 
delivers, or utters, or directly or indirectly causes to be received, 
knowing the contents thereof, any letter or writing threatening to 
burn or destroy any house, barn, or other building, or any rick or 
stack of gram, hay, or straw or other agricultural produce, or any 
gram, hay, or straw or other agricultural produce m or under any 
building, or any ship or vessel, or to kill, maim, or wound any cattle. 

The punishment for this offence is penal servitude for not more 
than ten nor less than three years, or imprisonment with or without 
hard labour, and if the offender is a male under sixteen, with or 
without a whipping (i) 

Sob Sect 17 — Miscellaneous 

1542 Everyone is by statute [k) guilty of a misdemeanour who 
unlawfully and maliciously commits to or on any real or {tersonal 
property (f) whatsoever any damage, injury, or spoil to an amount 
exceeding £5 (m) for which no punishment is specifically provided 
by the Malicious Damage Act, lHtil (n) 

The punishment is imprisonment for two years with or without 
hard labour, or, if the offence be committed between 9pm and 
6am, penal seivitude for not inoro than five nor less than three 
years, or imprisonment for not inoie than two years with or 
without hard labour (o) 


(/<) Malicious Damage Act, 1661 (24 & 25 Virt o 97), « 60 The wording 
of this section makes the case of R v Hill (1851), 5 Cox, C C 2J j, inapplicable 
now bb an authority It is foi the jury to say, looking both at tho lotter itself 
and the situation of the parties, whether a letter contains a threat {II v Tyler 
(183o), 1 Mood C C 428, 11 v Carruthera { 1844), 1 Cox, 0 0 138) Hut the 
judge may hold that there is no evidence of a threat to to the jury ( R v 
Carruthera , aupru) 

(*) Malicious Damage Act, 1861 (24 & 25 Viet c 97), s .'() , Penal Servitude 
Act, 1891 (54 A 55 Viet c 69), s 1 Ihis offence is triable at quarter sessions 
(k) Malicious Damage Act, 1861 (24 A 2 o Viet c 97), s 51 
(/) The words real or personal pioport\ mean corpoieal, tangible, and visible 

f roperty , they do not apply to incorporr al rights, such as a right of herbage 
Laws t Eltriugham (1681), 8 Q B D 285), nor do they apply to products 
growing upon realty but not part of the realty itself, t g mushrooms ( Gardner 
v Manaht vdge (1867), 19 Q B D 217) but they apply to grass ( Gayford v 
Chouler, [1898] 1 Q B 316) 

(m) \\ here several articles are damaged it is not necessary to allege in the 
indictment the value of each, but onlj that the amount of damage exceeds £5 
(R.v Thoman (1871), 12 Cox, C C 51, C C R») 

In) 24 A 25 \ ict c. 97 

(o) Ibid , s 51 , Penal ^Servitude Art, 1891 (54 A 55 Viet c. 69), s 1 The 
offence is triable at quarter sessions If the damage does not amount to £5 and 
is committed either wilfully or maliciously, the offender may be tued summarily 
and fined or imprisoned, m addition to being loquired to make compensation 
as assessed by the justice (not exceeding £5) {ib\d , i 62) A trespass on slprt 
grass in the winter, made in the course of playing a game, has been held not to 
be wilful {Eley v Lytle (1885), 50 J P 308), but trespass in long grass after 
warning, and coupled with a refusal to turn back, has been held to bo both wilful 
and malicious ( Gay/ord v Chouler, [1898] 1 Q. B 316) It is not necessary to 
constitute an offence under the section that the act should be both wilful and 


malicious , it is sufficient that it should be either one or the other (see Gq/rdner v , 
Mambrtdge, supra, per Smith, J , Roper v Knott (1898), 19 Cox, 0 C 69, 


SnOT.6 
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Criminal Law and Procedure. 

1643 Any person by statute (p) commits a misdemeanour who 
mftkes or manufactures, or knowingly has possession of 9 any gun- 
pftwder or other explosive substance, or any dangerous or noxious 
thing, or asy machine, engine, instrument or thing with intent 
thereby to commit or enable another person to commit, any of the 
felonies specified m the MahciouB Damage Act, 1861 ( 9 ). 

The punishment for this offence is imprisonment for not more 
than two years, with or without hard labour, and if the offender is 
a male under sixteen, a whipping (? ) 


SOB Shot 18 — Proceedings under the Malicious Damage Act , 1861 

1644 In the case of every felony punishable under the Malicious 
Damage Act, 1861 (*), every principal in the second degree, and 
every accessory befoie the fact, is punishable in the same manner 
as the principal in the first degree, and every accessory after the 
fact is 'liable to imprisonment not exceeding two years, with or 
without liazd labour (f) 

1646 Any person who aids, abets, counsels, or procuies the 
commission of any misdemeanour punishable undei the Act may 
be proceeded against, indicted and punished as a principal 
bffendei (a) 

1646 In any ludictmont for any offence under the Malicious 
Damage' Act, 1861 (6), committed within the jurisdiction of the 
Admiralty, or for being an accessory to such an offence, the venue 
m the rnargiu of the indictment must be the same as if the offence 
had been committed 111 the place wheie the accused was appre- 
hended or is in custody, and the offence must be a\ened to have 
been committed 14 on the high seas ” (< ) 

Hamilton v Done (1888), IS Cot, C V 4,37) Thoitfoio, in the case of any such 
offemo, it piopeity lias been wilfully damaged, though not maliciously, the 
offence has been committed Thns a milkman commits au offence under this 
section who fraudulently damages milk hv diluting it w ith water with the intention 
of increasing the quautitv of milk and putting the mu plus money into his own 
pocket {litter y Knott (1898), 19 Cox, U 0 69) The com t in tins case refused 
to follow Hall y Richardson (1889), 51 J P Jio, where it had been held that 
a milkman who after accidentally spdling some milk had diluted the remainder 
to make up the full quantity, m his master's supposed uueiest, was not guilty of 
wilfully or maliciously damaging the remainder , see also Hamilton y Done, 
supra, Denny y. Thwaites (1876), 2 Lx li 21 A person who wilfully or mah 
Ciously commits any damage to any real or personal propoity, where the damage 
does not exceed £5, and where no punishment is pioudod by the Mahoioui 
Damage Act, 1861 (2 i & ‘25 Viet 0 97), is punishable on summary conviotion 
( 1 ibid , aa 82. 63) * 

(p) Malicious Damage Act, 1861 (24 k 23 Viet 0 97), s 34 

\q) 24 6 26 Viet c 97 

\r) Ibid , a 64 Power zs given to a justice upon reasonable cause assigned 
upon oath to issue a warrant lor tbq search of oertain specified plaoes where the 
same may bt Suspected to be made, kept, or earned (1 bid , a 63) The offence 
is triable at quaitor sessions 

•) 24 & 26 Yict c. 97 

l t) Ibid , a. 66 As to principals am} accessories, see p 247, ante 

M Ibid 

6J.24 k 25 Viet c 97 

fc) Ibid , s. T5t As to the Admiralty jurisdiction, see p 273, ante. 
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1547 Any person convicted of any indictable misdemeanour, Baov.fc 

punishable under the Malicious Damage Act, 1861 (d), may, m MaMms 
addition to or m lieu of the punishment authorised thereunder, Be Damage to 
fined and required to enter into his own recognisances,* and to find Pr opert y, 
sureties, both or either, for keeping the peace and being of good p ower 
behaviour «te. 

In the case of a felony he may be required to enter into his own 
recognisance and to find sureties, both or either, for keeping the 
peace in addition to any punishment authorised thereunder , but 
no person may be lmpnsoned under this clause for not finding 
sureties for more than one year (e). 

• Sbot 6 — Offences relating to Game. 

1548 Certain statutory offences, punishable on indictment, have Poaching «t& 
been created with regard to taking or killing game, hares, rabbits, 

and other wild animals, and with regard to trespassing in pursuit 
ofgame(/') 

J d) 24 & 2j Viet c 97 

e) Ibid , s 73 As to whipping of offenders, boo ibid , s 76, and p 411, ants. 
lenapeihon convicted of any offenco punishable upon summary conviction 
by virtue of the Malic lous Damage A< t t IbOl (24 & 25 Viet c 97) Lab paid thrf 
sum adjudged to bo paid togethei with the costa under Buch conviction, or has 
received a it mission of such penalty fiom the Ciown or has suffered imprison 
men! for nonpayment or the linpnsonment awarded in the first instance, he is 
to bo releised iiom ill iuitliei or other pioceedings for the same cause (ibid f 
s. 67), see Great es, Ciimmul Law Consolidation Acts, 2nd ed , 71 As to 
apprehension without ttarronl under tlio Act, boo p 30, *1, ante As to search 
nun ants in tho ia^e ot offences under the A(t, see p 301, anU 

See Night Poaching Act, 1828 (9 Geo 4, o 69 ) , Night Poaching Act, 

1844 (7 A 8 Yict t 29), Lar<en\ Act, 1861 (24 & 25 Yiot c %;, ss 12—17 
These offences are dealt until under title Gamf , see also title Animais, Vol I , 
p 371 
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CROPS AND GROWING PRODUCE. 


See Aokicul lube , Landlord and Tenant , Bade or Land. 


CROWN LANDS. 


See Constitutional, .Law* 
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The English Story-Tellers 


The ’Nineties and the New Century 

a 

O F the work of the English short-story writers" of the generation 
represented in this volume — th$ first of the authors was bom 
in 1850, the latest in 1888 — it can assuredly be said that it 
well upholds the standard both m invention in the story that is told 
and m the artistry that is evidenced in the telling The generation is 
one that is of special interest m that it may be said to be that which 
represents, speaking broadly, work produced dunrig the opening years 
of the twentieth century Some of the writers, it is true, had already 
established their reputations in the “ wonderful 'nineties " of last 
century, when " The Yellow Book ” and other publications were giving 
a fillip to the art of the short 9 tory , but some of those whose work is 
represented in this instalment of the thousand of the best short stones 
of the world, were still at school when the present century began 
Their work in the short story, in its range and m its artistiy, will 
be found as variously attractive and as pleasing as that of their 
predecessors 

The duality of the work of Jerofne Klapka Jerome (6 1859) — the 
humonst who could indulge in the farcical narrative of “ Three Men 
in a Boat,” and the sentimentalist who could devise the 
play of " The Passing of the Third Floor Back " — is well ** 

shown in the tender romance of ' Portrait of a Lady ” 

With its touch of whimsical surprise Ut the revelation of the portrait's 
original, a revelation which is yet, we feel, perfectly natural, the story is 
a particularly successful example of the contrast between the musings of 
the sentimentalist and the reality in which those musings take their nse 
" The Fall of Maung San/' one of the " Palace Tales " of Harold 
Fielding-Hall (1859-1917), is a striking example of the way _ 
in which some men' who have earned on the work of the 1<Ung ' 
Empire in distant parts; have been gifted with the power 
of depicting for stay-at-homes the psychology of the peoples among 
whom they have dwelt We fend here that something ot the magic 
VOL. IX B 
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of the Arabian Nights seems actually to have been experienced by the 
writer who had closely studied the people of Burma, and who gave us, 
in " The Soul of a People " and other books, works of lasting value and 
of fascinating interest 


AS an intimate character-study there is something peculiarly 
impressive about the old shepherd as he is revealed in his wife's 
simple narrative of “ The Death of Snarley Bob ” by a wnter who won 
distinction as professor of philosophy as well as wnter of remarkable 
short stones His volume, “ Mad Shepherds," from which this story 
_ p is taken, is a strikingly original and individual work In 
jaciu ^is g em 0 f seemingly artless narration, Professor Lawrence 
Pearsall Jacks (6 i860) fixes the old shepherd in our memory as a fine 
type of the strong, self-reliant man, whose life and religion have become 
so mextncdbly blent that he passes away m something of an ecstasy 
to go to the help of another Shepherd We proceed from a philosophical 
observer’s revelation of the unsophisticated to the record of a victim 
„ _ of sophistication in Mrs W K Clifford's strange account 

Clifford what went on " In the Heart of the Wood " Here a 
successful novelist, a skilled and critical delineator of modem 
life, develops in a strikingly unconventional fashion the tragedy that 
overcomes a couple who have defied the conventions and figured in the 
divorce court 


Horace Annesley Vachcll (6 1861), traveller, novelist, and dramatist, 
has proved particularly successful m the presentation of character 
H A with a touch of oddity, and in “ The Chameleon,” the 

Vi rh tll qualities of which he had given evidence, now in an account 

of life on the Pacific slope, now m a novel such as 
" Quinneys,” are shown to capital advantage The central figure of 
the story is indeed a most engaging scamp, an adventurer with whom 
it is impossible not to sympathise m the successive stages of his most 
vanegated caiu r, while the happy tnck by which he justifies his name 
is a thoroughly ingenious and ticklesome device If the story fails in 
any particular it is oniym so far as it leaves the reader wondenng 
whether the man of so many name-colours really did settle down with 
M his fnend or only break out anew after an interval Mary 

Coleridge Coleridge (1861-1907) affords a striking contrast with “ The 
King is Dead, Long Live the King,” a story which possesses 
the simple directness of a fairy-tale, though marked by touches of a 
quiet cynicism It is the death of a long, too, that inspired 
Kennedy Bart Kennedy (6 1861) to his vivid realisation of “The 
King’s Last Sailing,” the passing of the pyre-ship bearing 
the body of the Viking Smerd, with its touch of romance A wnter 
who had won populanty by his realistic rendenng m words of some of 
the sordid aspects of modem life proved in this story capable of visual- 
ising, and making his readers visualise, a striking episode from a 
legendary past 

" When the Door Opened — ? " by Sarah Grand ( b 1861), is a remark- 


U&ry 

Coleridge 


Bert 

Kennedy 
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able example of what may be summed up as the story without an end — 
the story that is which holds the reader entranced up to a _ . 

certain point, and there breaks off, leaving him puzzled 
by a perennial note of interrogation as to what happened 
next The story which follows is by a writer who showed himself not 
only a naturalist with great gifts of literary expression but also a 
charming master of fanciful romance and a gifted exponent of the art 
of the short story " The Story of a Piebald Horse," by _ _ 

W H Hudson ( b 1862), is one of the impressions of South H udson 
American life in which the gifted naturalist has shown 
himself no less acute an observer of men than of the birds and other 


creatures of the wild of which he has written so revealingly in various 
volumes Though Eden Phillpotts (b 1862) needed for his 

S eatest efforts the full canvas of the novel, on which could phnwmMa. 

i indicated the broad background of Dartmoor, in how 
excellent a fashion he could make use of the smaller space of the fiction 
" kit-cat,” is capitally exampled in " The Skipper’s Bible,” where a 
tragic tale of the sea is rendered with great vigour 


T HE qmet humour of Sir Anthony Hope Hawkins ( b 1863), the 
smiling recogmtion of human weakness shown in many of his 
stones of contemporary life, are well illustrated by " The Grey Frock,” 
where the vanity of woman and the egotism of man are 
played off cleverly against each other with a touch of kindly Hop#" 007 
cynicism , while that neat mastery of the give-and-take of 
social talk wmch made “ The Dolly Dialogues ” one of the successes of 
its decade in the realms of light literature, is well represented in " A 
Liberal Education,” a happy example of the delightful inconsequence 
of the lady whose dialogues made her famous 

How thin is the partition that divides humour from tragedy may 
well be instanced m the work of W W Jacobs (b 1863), one of the chief 
masters of the humorous short story of his time — the story _ _ 
m which drollery of character, situation, and dialogue are 
employed m combination to most diverting ends , he yet 
proved himself, in " The Monkey's Paw,” also able to write in the 
authentic tragic vein within the compass of the short story, to bring 
the eene within the sphere of the solidities of Suburbia In " An Odd 
Freak ” the same writer is on ground that he had earlier made peculi- 
arly his own Among writers of the short story who won instant 
popularity in the 'nineties was Arthur Momson (b 1863), 
in whose “ Tales of Mean Streets " some of the sordid 
aspects of London life were revealed with great skill 
That the writer could touch another note no less skilfully is well shown 
by " Charlwood with a Number,” the story by which he is here repre- 
sented It is a pleasant study of a zealous amateur astronomer who 
seeks to make his daily life run equably as the course of the stars which 
he observes by way of constant hobby 

As writer of exciting novels of adventure with qualities that gripped 
and held the willing reader, Max Pemberton (b 1863) has enjoyed 
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considerable popularity, and his gifts as narrator have been well shown 
„ in the art of the short story also “ Joie-de-Loup " is an 

Pemberton admirably rendered tale of the lost child, from an unaccus- 
tomed angle — that of the child itself — dimly remembering, 
and but half-consaously fumbling after, something of an unrecaptur- 
able past Then, derelict in Pans, a chord of subconscious memory is 
struck, and the boy makes, he knows not why, for the church where his 
mother had worshipped — where she is at the moment worshipping 

P OET, cntic, and novelist, it was as revealer of the hfe of the 
Cornish coast places both of his own time and of the past, that 
“ Q ” (Sir Arthur Quiller-Couch, b 1863) early won admiration His 
„ consummate skill in the artistry of the short story is well 
^ illustrated in the three examples here given “ Roll-Call 
of the Reef ” has those qualities which might well convert it mto a 
ventable legend of the coast with which it deals (It may be compared, 
for contrast, with Major W P Drury's "The Passing of the Flagship,” one 
of the later stones of this volume ) " Old lEson " is a clever example 
of the seno-comic, and " The Small People ” a poignant presentation of 
the problem of country hopes choked and faded in the aty air 

Israel Zangwill (b 1864) is a skilful practitioner of the art of short- 
story wnting, and his volume of tales entitled, " They That Walk in 
. . Darkness,” is marked not only by powerful realisation in the 

2 aa g W m opening story of all that is meant by the affliction of blind- 
ness, but also throughout by fine appreciation of the form 
and content of the short story The title-story of that collection by 
which he is here represented is extremely impressive in the way in which 
it reveals at once the character of the clever lad suddenly doomed to 
loss of sight, and that of the loving mother ready to catch at any straw 
of hope in the vain hope of a cure for him Something of the same 
theme is subjected to very different treatment in Edwin Pugh’s “ The 
Man Who Was Blind ” which appears later in this volume Another 
kind of solitariness, that which may fall upon an individual dwelling 

in a crowded aty, is the theme cleverly presented in " An 

Hurtdut Idyll of London,” by Beatrice Harraden (b 1864) In it 
a lonely old man who earns a precarious living by copying 
pictures at the National Gallery, finds something of loving sympathy 
in his last hours from a young girl who is also lonely amid the crowd 
B . A more cheerful note is that struck by Barry Pam (b 1867), 
whose work has been largely rendered in short stones of 
a humorous turn In “ The Kindness of the Celestial ” he tells of 
a whimsical schoolboy who sets out to win by ostentatious landnrew 
a master who is ever too ready to reprimand him 

Among the novelists of his time, who were not less successful as 
short-story writers, Bernard Capes (1864-1918) was notable, especially 
with his " Historical Vignettes," which rendered the true 
Capes atmosphere of history in a senes of pleasantly invented 
stones " The Hero of Waterloo ” is a capital instance , 
it might be a tender reminiscence of the later years of George III., 
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recovered from some contemporary memoir Another wnter who 
may be regarded as scarcely less brilliant as a short-story _ . 
writer than as a novelist, is Robert Hichens (6 1864), 
whose “ Desert Air " shows how the very air which a man 
breathes, the environment in which he finds himself, may transform his 
nature from that which it has hitherto appeared to be to something 
entirely the reverse It is a study in the relation of environment to 
psychology which is, as it was designed to be, eerily impressive 

Leonard Memck's (6 1864) stones of Pans life, whether in the form 
of the full-length novel or within the exacting limits of the short story, 
are marked by consummate skill in the telling, and have _ 
gamed for him a high position m the regard of his fellow- tfenlok 
craftsmen In “ The Judgment of Pans '* he is peculiarly 
successful m giving at once the romantic atmosphere in which the two 
Parisian actors are willing to submit to the judgment of their fellow- 
citizens as to which is the better actor, and in compelhng belief in the 
way in which that judgment is gamed A full story, it reads and 
remains m the memory, compact, complete, and satisfying as a well- 
told anecdote 

A HIGH place among the wnters who have found the main source 
of their inspiration in the highways and byways of London, is 
occupied by Pett Ridge ( b 1864), and more particularly among those 
who have humorously interpreted that which they have _ 
observed “ The Little Brown ’Bus ” is but an account of a bmU 
short 'bus j <umey m the East End of London, yet is the 
loumey so neatly rendered in words that the reader feels as though 
he himself had done the trip through dockland in company with the 
free-and-easy sailor who makes himself the dominating figure of the 
'bus-load of passengers Quite of another kind is the tnp that we 
take with “ The Saloon Passenger,” in the story by E W _ 
Homung (b 1866), a novelist of strong and varied gifts Hornun* 
Here the journey is from Britain to the Antipodes, and 
the passenger is a murderer who on setting out thinks himself free 
until the end of the voyage at least , Signals from a passing ship 
leave him m doubt as to what his captain may have learnt, and the 
man’s thoughts and feelings, so markedly different from the easy 
maimers which he has to maintain towards all on board, are effectively 
and convincingly rendered 

Herbert George Wells ( b 1866) has displayed versatility alike in 
the manner and die matter of his fiction As novelist he turned from 
excursions into a realm in which’ science and fancy com- - _ 

bined to produce marvels with an astonishing verisimilitude, WeU * 
to almost uncannily realistic renderings of contemporary character 
and psychology In the art of the short story he displayed something 
of the same mastery The two examples of his art which are included 
in this collection well represent his gifts as a narrator In " The 
Stolen Bacillus ” we are made to feel horror at the idea of the Anar- 
chist's theft of a tube of cholera bacilli, and yet to delight m the 
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farcical pursuit, and to laugh at the ridiculous denouement In “ The 
Magic Shop ” we find ourselves thoroughly under the spell of the 
gifted story-teller 

N OVELIST and dramatist of great distinction, John Galsworthy 
(i b 1867) is also an able exponent of the short story His 
ability as a delineator of character is strikingly exhibited in "A 
_ Portrait," an amazingly successful example of the art 

Galiwvrthy °f presenting an individual through the medium of 
1 words, and one that may incidentally be regarded as a 
striking reply to much of the sneenng criticism directed against the 
" Victorians " His dramatic episode of " A Woman " is sharply, 
__ unforgettably vignetted As interpreter of the tragedy and 

GilchrUt comedy discernible to an acute observer among the folks 
of the Derbyshire Peakland district, R Murray Gilchrist 
(1868-1917) wrote capitally both m novels and in short stones His 
vivid human qualities are well displayed here m “ A Strolling Player " 
and " The Gaffer's Masterpiece," both tense with restrained emotion, 
in the one instance that of a lonely bereaved couple, and in the other, 
that of a simple old countryman whose lovingly-produced " master- 
piece ” is wantonly destroyed 

Algernon Blackwood (0 1869) is an approved master of the weird 
and the wonderful, and especially of such as may be revealed by 
excursions over the borderland of ordinary psychology 
Blfokwood Mr Wells won much of his earlier fame by the rendering 
of marvels of scientific materialisation, but Mr Blackwood 
has sought to penetrate and display mental mysteries The skill 
with which he can do so is well illustrated in the strange story of 
" Accessory Before the Fact,” with its uncomfortable trespassing of 
one man upon another's personality Hubert Crackan- 
JwpJ 11 ' thorpe (1870-96), within his short life, won prompt recog- 
nition as one of the notable writers of the closing decade 
of the nineteenth century In a volume of " Vignettes ” he gave 
evidence of excellent craftsmanship in the art of the short story, and 
in " Saint-P6," by which he is here represented, we have a charac- 
teristic piece of ms careful work in the presentation of a shameless 
old French beggar Staking is the contrast between the 
tefeaiur* careful etching shown in " Saint-P6 " and the broad effect 
produced m " A Midnight Bndal " by Halhwell Sutcliffe 
(1 b 1870) The romantic novelist of the Yorkshire moors is also 
narrator of gripping short stones, and this tale of a strangely-arranged 
wedding to avert a family curse is an engaging example of his art, 
vivid in its portrayal of the proud Scots family forced by fate to an 
unbecomingly unconventional proceeding, and arresting in its sharp 
succession of remarkable, but seemingly inevitable happenings From 
romance of the eighteenth century, " Escape," by Dorothea 
Conran Conyers ( b 1871), bnngs us to the present day, and the 
7 problem that faces every perpetrator of a crime against 
the laws of the land in which he fives — that of evading the con- 
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sequences of his crime Cnme and its detection have been much 
utilised by short-story writers, though only occasionally have they 
been used greatly In this clever story the author is concerned with 
the criminal’s almost frantic mental agitation over his escape Elabor- 
ately he “ covers up his tracks " and has practically escaped when, 
believing himself discovered, he commits suicide, and only thus betrays 
himself An entertaining story is told by A J Dawson 
{b 1872) in " Bill's Shore Job ” wherein we find that the Dawson 
genteel A B , though he has awakened the interest of the 
daughter of his ship’s owner, finds the call of the sea stronger than 
that of possible romance 


A LLEGORY, which is a somewhat uncommon note with later 
• short-story writers, is employed by J D Beresford (6 1873) 
m his account of " The Little Town " wherein he tells how _ _ 
he found a strange place of entertainment named Kosmos, ^exlaford 
where the master of the puppets moved them about m a 
way that seemed to the spectators to be without beginning or end 
or purpose Though his best work has been done in the full-sized 
novel Mr Beresford in such stones as this shows himself well capable 
of effecting his purpose within the more constncted limits of the short 
story Wnter of interesting novels in which London life 
and character have played an important part, Edwin 
Pugh (6 1874) is a skilled master of narrative art, and his 


success in the short-story form is well indicated in the carefully rendered 
account of The Man Who Was Blind ” Mr Zangwill, m the story 
of his which has already been commented on, has told the story of 
the blind Jewish lad who hails " the healer " as he falls dead In 
Mr Pugh’s story we have a similar theme with something like a reversal 
of the denouement Both writers have been able to imagine them- 
selves into the conditions of their subjects, the one with something 
of the sombre intensity of hopelessness, the other with the sympathy 
which demands " a happy ending ’’ 

Although it is as fx>et that John Masefield (6 1875) has won 
his widest fame, he had before doing so gained cordial appreciation 
as a wnter of short stones of the sea as well as of sea 
ballads, and with “ A Tarpaulin Muster ” and other volumes 
had won a position among leading descnbers of the romance 


in a fashion that is reminiscent of that great master of story-telling, 
the Danish Hans Andersen Son of M E Braddon, one of the most 
popular novelists of her time, W B Maxwell ( b 1876) has _ 
himself taken a high place among waters of fiction of the 
succeeding generation by his careful considerative novels of 
modem life As a short-story wnter he is here well represented by 
" Three — Four — Five 1 " a delightful account of the origin of a Suburban 
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family feud in the great " Sale ” of -a big drapery establishment It 
is a heartily entertaining essay m social satire 

In " The Rocker " Oliver Onions gives a wonderful impression of 
the group about an old farm kitchen — the children playing about 
Q11 the aged aunt knitting by the fireside, and the gipsy chair- 
mender and her babe The old aunt is the central figure, 
and it is her romance that is delicately, allusively sug- 
gested, thanks to the vision of the gipsy It is a rarely dainty and 
touching piece of the romance of life unfulfilled, and well represents 
the work of a writer whose novels ^nd stones are all marked by 
a distinctive literary quality Although he has also wntten notable 
. novels, it is more especially as a short-story wnter that 
Gibbon Perceval Gibbon ( b 1879) has won distinction, and 
from the publication of ' Vrouw Grobelaar's Leading 
Cases'* has continuously exercised the art of the short story with 
happy results His “ The King of the Baboons ” is a very interesting 
tale of up-country Boer life, though the struggle between the settlers 
and the creatures of the wild has an uncannily suggestive hmt of the 


missing link of which much was heard m the days when the Dar- 
winian theory was matter of everyday discussion The “ spectre 
ship " seems to belong to the old days of “ the wooden walls,” 
_ galleons, and sea rovers, but in " The Passing of the 
w p onuj flagship" Major W. P Drury gives us a new rendering 
of the idea m these modem times of iron ships and electnc hght, and 
as has been suggested it will be found interesting to compare his 
account of the vision that appeared before Private Pagett of the 
Marines with " Q's ” " Roll-Call of the Reef ” earlier in the volume 
Among latter-day writers who, in the short story, have 
ingeniously exploited cnme, both m the dramatic and 
humorous * veins, Sax Rohmer has proved one of the 
most successful, and a representative example of his humorous work 
is the stoiy of “ Narky ” here given The ingenuous way in which 
the would-be burglar of a pawnbroker's premises seeks to fascinate the 


pawnbroker's daughter, and the ingenious way m which she manages 
so that he shall be hoist with his own petard, combine to make a 


thoroughly diverting story of Cockney low life. 


W. J. 
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PORTRAIT OF A LADY 

M Y work pressed upon me, but the louder it challenged me — such 
is the heart of the timid fighter — the less stomach I felt for 
the contest I wrestled with it m my study, only to be driven 
to my books I walked out to meet it in the streets, only to seek 
shelter from it in music-hall or theatre Thereupon it waxed im- 
portunate and overbearing, till the shadow of it darkened all my doings 
The thought of ft sat beside me at the table, and spoilt my appetite 
The memory of it followed me abroad, and stood between me and my 
fnends, so that all talk died upon my Ups, and I moved among men as 
one ghost-ridden 

Then the throbbing town, with its thousand distracting voices, 
grew maddening to me I felt the need of converse with solitude, 
that master and teacher of all the arts, and I bethought me of the 
Yorkshire Wolds, where a man may walk all day, meeting no human 
creature, hearing no voice but the curlew’s cry , where, lying prone 
upon the sweet grass, he may feel the pulsation of the earth, travelling 
its eleven hundred miles a minute through the aether So one morning 
I bundled many things, some needful, more needless, into a bag, 
hurrying lest somebody or something should happen to stay me , and 
that mght I lay in a small northern town, that stands upon the borders 
of smokedom at the gate of the great moors , and at seven the next 
morning I took my seat beside a one-eyed earner, behind an ancient 
piebald mare The one-eyed earner cracked his whip, the piebald 
horse jogged forward , the nineteenth ceptury, with its turmoil, fell 
away behind us , the distant hills, creeping nearer, swallowed us up, 
and we became but a moving speck upon the face of the quiet earth 
Late in the afternoon we amved at a village, the memory of which 
had been growing in my mind It lies in the triangle formed by the 
sloping walls of three great fells , and not even the telegraph wire has 
reached it yet, to murmur to it whispers of the restless world — or had 
not at the tune of which I wnte Nought disturbs it save, once a day, 
the one-eyed earner — if he and his piebald mare have not yet laid their 
ancient bones to rest — who, passing through, leaves a few letters and 
parcels to be called for by the people of the scattered hill-farms round 
about It is the meeting-place of two noisy brooks Through the sleepy 
9 
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days and the hushed nights, one hears them ever chattering to them- 
selves as children playing alone some game of make-believe Coming 
from their far-off homes among the hills, they mingle their waters here, 
and journey on in company, and then their converse is more senous, as 
becomes those who have joined hands and are moving onward towards 
life together Later they reach sad, weary towns, black beneath a 
never-lifted pall of smoke, where day and night the clang of iron 
drowns all human voices, where the children play with ashes, where 
the men and women have dull, patient faces , and so on, muddy and 
stained, to the deep sea that ceaselessly calls to them Here, however, 
their waters are fresh and clear, and their passing makes the only stir 
that the valley has ever known Surely, of all peaceful places, this 
was the one where a tired worker might find strength 

My one-eyed fnend had suggested I should seek lodgings at the house 
of one Mistress Cholmondley, a widow lady, who resided with her only 
daughter in the whitewashed cottage that is the last house m the 
village, if you take the road that leads over Coll Fell 

" Tha' can see th' house from here, by reason o' its standing so high 
above t ’others," said the earner, pointing with his whip “ It’s theer 
or nowhere, aw’m thinking, for folks don't often coom seeking lodgings 
m these parts ” 

The tiny dwelling, half smothered in June roses, looked idyllic, 
and, after a lunch of bread and cheese at the httle inn, I made my way 
to it by the path that passes through the churchyard I had conjured 
up the vision of a stout, pleasant, comfort-radiating woman, assisted 
by some bright, fresh girl, whose rosy cheeks and sunburnt hands 
would help me banish from my mind all clogging recollections of the 
town , and hopeful, I pushed back the half-opened door and entered 

The cottage was furnished with a taste that surprised me, but m 
themselves my hosts disappointed me My bustling, comely housewife 
turned out a wizened, blear-eyed dame All day long she dozed in 
her big chair, or crouched with shrivelled hands spread out before the 
fire My dream of winsome maidenhood vanished before the reality 
of a weary-looking, sharp-featured woman of between forty and fifty 
Perhaps there had been a tune when the listless eyes had sparkled with 
roguish merriment, when the shrivelled, tight-drawn lips had pouted 
temptingly , but spinsterhood does not sweeten the juices of a woman, 
and strong country air, though, like old ale, it is good when taken 
occasionally, dulls the brain if lived upon A narrow, uninteresting 
woman 1 found her , troubled with a shyness that sat ludicrously unon 
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her age, and that yet failed to save her from the landlady's customary 
failing of loquacity concerning " better days," together with an irritating, 
if harmless, affectation of youthfulness 

All other details were, however, most satisfactory , and at the 
window commanding the road that leads through the valley towards 
the distant world, I settled down to face my work 

But the spirit of industry, once driven forth, returns with coy steps 
I wrote for perhaps an hour , and then throwing down my halting pen, 
I looked about the room, seeking distraction A Chippendale bookcase 
stood against the wall and I strolled over to it The key was in the 
lock, and opening its glass doors, I examined the well-filled shelves 
they held a cunous collection miscellanies with quaint, glazed 
bindings , novels, and poems, whose authors I had never heard of , 
old magazines long dead, their very names forgotten , “ keepsakes " 
and annuals, redolent of an age of vastly pretty sentiments and lavender- 
coloured silks On the top shelf, however, was a volume of Keats, 
wedged between a number of the Evangelical Rambler and Young's 
Night Thoughts, and standing on tip-toe, I sought to draw it from its 
place The book was jammed so tightly that my efforts brought two 
or three othe r - tumbling about me, covenng me with a cloud of fine 
dust , and to my feet there fell, with a rattle of glass and metal, a 
small miniature painting, framed in black wood 

I picked it up, and, taking it to the window, examined it It was 
the picture of a young girl, dressed in the fashion of thirty years ago — 
I mean thirty years ago then I fear it must be nearer fifty, speaking 
as from now — when our grandmothers wore corkscrew curls, and low- 
cut bodices that one wonders how they kept from slipping down The 
face was beautiful, not merely with the conventional beauty of tiresome 
regularity and impossible colouring such as one finds m all mimatures, 
but with soul behind the soft deep eyes As I gazed, the sweet bps 
seemed to laugh at me, and yet there lurked a sadness m the smile, as 
though the artist, in some rare moment, had seen the coming shadow of 
life across the sunshine of the face Even my small knowledge of Art 
told me that the work was clever, and I wondered why it should have 
lam so long neglected, when as a mere ornament it was valuable It 
must have been placed m the bookcase years ago by some one, and 
forgotten 

I replaced it among its dusty companions, and sat down once more 
to my work But between me and the fading light came the face of the 
miniature, and would not be banished. Wherever I turned it looked 



12 JEROME K. JEROME 


out at me from the shadows I am not naturaUy fanciful, and the work 
I was engaged upon, the writing of a farcical comedy, was not of the 
kind to excite the dreamy side of a man’s nature 1 grew angry with 
myself, and made a further effort to fix my mind upon the paper in 
front of me But my thoughts refused to return from their wanderings. 
Once, glancing back over my shoulder, I could have sworn I saw the 
original of the picture sitting in the big chintz-covered chair in the far 
comer It was dressed m a faded lilac frock, trimmed with some old 
lace, and I could not help noticing the beauty of the folded hands, 
though in the portrait only the head and shoulders had been drawn 

Next morning I had forgotten the incident, but with the lighting 
of the lamp the memory of it awoke within me, and my interest grew 
so strong that again I took the mimature from its hiding-place and 
looked at it 

And then the knowledge suddenly came to me that I knew the face 
Where had I seen her, and when ? I had met her and spoken to her 
The picture smiled at me, as if rallying me on my forgetfulness I put 
it back upon its shelf, and sat racking my brains, trying to recollect , 
we had met somewhere — in the country — a long time ago, and had 
talked of commonplace things To the vision of her clung the scent 
of roses and the murmuring voices of haymakers Why had I never 
seen her again ? Why had she passed so completely out of my mind ? 

My landlady entered to lay my supper, and I questioned her, 
assuming a careless tone Reason with or laugh at myself as I would, 
this shadowy memory was becoming a romance to me It was as 
though I were talking of some loved, dead fnend, even to speak of 
whom to commonplace people was a sacrilege I did not want the 
woman to question me in return 

" Oh, yes,” answered my landlady Ladies had often lodged with 
her Sometimes people stayed the whole summer, wandering about 
the woods and fells, but to her thinking the great hills were lonesome. 
Some of her lodgers had been young ladies, but she could not remember 
any of them having impressed her with their beauty But then it 
was said women were never a judge of other women They had come 
and gone Few had ever returned , and fresh faces drove out the 
old " You have been letting lodgings for a long time ? " I asked 
" I suppose it could be fifteen — twenty years ago that strangers to 
you lived in this room ? " 

" Longer than that,” she said quietly, dropping for the moment all 
affectation. “ We came here from the farm when my father died. 
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He had had losses, and there was but little left That is twenty-seven 
years ago now ” 

I hastened to dose tl^e conversation, feanng long-winded recollec- 
tions of '* better days ” I have heard such so often from one landlady 
and another I had not learnt much Who was the original of the 
miniature, how it came to be lying forgotten in the dusty bookcase were 
still mysteries , and with a strange perversity I could not have explained 
to myself, I shrank from putting a direct question 

So two days more passed by My work took gradually a firmer 
grip upon my mind, and the face of the miniature visited me less often 
But in the evening of the third day, which was a Sunday, a curious 
thing happened 

1 was returning from a stroll, and dusk was falling as I reached the 
cottage I had been thinking of my farce, and I was laughing to myself 
at a situation that seemed to me comical, when, passing the window 
of my room, I saw looking out the sweet, fair face that had become 
so familiar to me It stood close to the latticed panes, a slim, girlish 
figure, clad in the old-fashioned lilac-coloured frock in which I had 
imagined it on the first night of my arrival, the beautiful hands clasped 
across the breast, as then they had been folded oh the lap Her eyes 
were gazing down the road that passes through the village and goes 
south , but they seemed to be dreaming, not seeing, and the sadness 
in them struck upon one almost as a cry I was close to the window, 
but the hedge screened me, and I remained watching, until, after a 
minute I suppose, though it appeared longer, the figure drew back into 
the darkness of the room and disappeared 

I entered, but the room was empty I called, but no one answered 
The uncomfortable suggestion took hold o£me that I must be growing 
a httle crazy All that had gone before I could explain to myself 
as o. mere train of thought, but this time it had come to me suddenly 
— uninvited, while my thoughts had been busy elsewhere This 
thing had appeared not to my brain but to my senses I am jnot a 
believer in ghosts, but I am in the hallucinations of a weak mind, 
and my own explanation was m consequence not very satisfactory 
to myself 

I tned to dismiss the incident, but it would not leave me , and later 
that same evening, something else occurred that fixed it still clearer 
in my thoughts I had taken out two or three books at random with 
which to amuse myself, and turning over the leaves of one of them, 
a volume of verses, by some obscure poet, I found its sentimental 
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passages much scored and commented upon in penal, as was common 
fifty years ago— as may be common now, for your Fleet Street cynic 
has not altered the world and its ways to quite the extent that he 
imagines 

One poem m particular had evidently appealed greatly to the 
reader's sympathies It was the old, old stoiy of the gallant who woos 
and ndes away, leaving the maiden to weep The poetry was poor, 
and at another time its conventionality would have exated only my 
ndicule But, reading it in conjunction with the quaint, naive notes 
scattered about its margins, I felt no inclination to jeer These 
hackneyed stones that we laugh at are deep profundities to the many 
who find in them some shadow of their own sorrows, and she — for it 
was a woman's handwnting — to whom this book belonged had loved 
its tnte verses, because in them she had read her own heart. This, I 
told myself, was her story also , a common enough story m life as m 
literature , but novel to those who live it 

There was no reason for my connecting her with the onginal of the 
miniature, except perhaps a subtle relationship between the thin nervous 
handwnting and the mobile features , yet I felt instinctively they were 
one and the same, and that I was tracing, Unk by link, the history of 
my forgotten fnend 

I felt urged to probe further, and next morning, while my landlady 
was cleanng away my breakfast things, I fenced round the subject once 
again " By the way,” I said, “ while I think of it, if I leave any 
books or papers here behind me, send them on at once I have a knack 
of doing that sort of thing I suppose,” I added, " your lodgers often 
do leave some of their belongings behind them ” 

It sounded to myself a clumsy ruse I wondered if she would 
suspect what was behind it 

*' Not often,” she answered , " never, that I can remember, except 
m the case of one poor lady, who died here ” 

I glanced up quickly " In this room 7 ” I asked 
My landlady seemed troubled at my tone " Well, not exactly in 
this very room We earned her upstairs, but she died immediately 
She was dying when she came here I should not have taken her m 
had I known So many people are prejudiced against a house where 
death has occurred, as if there were any where it had not It was not 
quite fair to us ” 

I did not speak for a while, and the rattle of the plates and knives 
continued undisturbed. 
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" What did she leave here ? ” I asked at length 
“ Oh, just a few books and photographs, and such-kke small things 
that people bring with them to lodgings,” was the reply " Her people 
promised to send for them, but they never did, and I suppose I forgot 
theip They were not of any value ” 

The woman turned as she was leaving the room “ It won't drive 
you away, sir, I hope, what I have told you,” she said " It all 
happened a long while ago ” 

" Of course not,” I answered " It interested me, that was all " 
And the woman went out, dosing the door behind her 

So here was the explanation, if I chose to accept it I sat long that 
morning, wondering to myself whether things I had learnt to laugh at 
could be after all realities And a day or two afterwards I made a 
discovery that confirmed all my vague surmises 

Rummaging through this same dusty bookcase, I found m one of 
the ill-fitting drawers, beneath a heap of tom and tumbled books, a 
diary, belonging to the 'fifties, stuffed with many letters and shapeless 
flowers, pressed between stained pages , and there — for the writer of 
stones, tempted by human documents, is weak — m faded ink, brown 
and withered like the flowers, I read the story I already knew 

Such a very old story it was, and so conventional He was an 
artist — was ever story of this type wntten where the hero was not an 
artist ? They had been children together, loving each other without 
knowing it, till one day it was revealed to them Here is the entry 
" May 18th I do not know what to say, or how to begin Chns 
loves me I have been praying to God to make me worthy of him, and 
dancing round the room in my bare feet for fear of waking them below 
He kissed my hands and clasped them round his neck, saying they were 
beautiful as the hands of a goddess, and he knelt and kissed them again. 
I am holding them before me and kissing them myself I am glad they 
are so beautiful O God, why are you so good to me ? Help me to be 
a true wife to him Help me that I may never give him an instant's 
pain 1 Oh, that I had more power of loving, that I might love him 
better,” — and thus foolish thoughts for many pages, but foolish 
thoughts of the kind that has kept this worn old world, hanging for so 
many ages m space, from turning sour 

Later, m February, there is another entry that carries on the 
story 

“ Chns left this morning He put a little packet into my hands at 
the last moment, saying it was the most precious thing he possessed. 
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and that when I looked at it I was to think of him who loved it Of 
course 1 guessed what it was, but I^wl apt open it till I was alone in 
my room It is the picture of myself tMfefee has been so secret about, 
but oh, so beautiful 1 wonder if I am really as beautifu^as this But 
I wish he had not made me look so sad I am kissing the little lips I 
love them, because he loved to kiss them? O sweetheart 1 it will be 
long before you kiss them again Of course, it was right for jpm to go, 
and I am glad he has been able to manage it He could ndt study 
properly in this quiet country place, and flow he will be able to go to 
Pans and Rome and he will be great Even the stupid people here see 
how clever he is But, oh, it will be so long before I see him again, my 
love ! my king I ” 

With each letter that comes from him, similar foolish rhapsodies are 
wntten down, but these letters of his, I gather, as I turn the pages, 
grow after a while colder and fewer, and a chill fear that dare not be 
penned creeps in among the words 

“ March 12 th Six weeks and no letter from Chns , and oh dear t 
1 am so hungry for one, for the last I have almost kissed to pieces I 
suppose he will wnte more often iwhen he gets to London He is 
working hard, I knOw, and it is selfish of me to expect him to wnte 
more often , but I would sit up all night for a week rather than miss 
writing to him I suppose men are not like that O God, help me — 
help me, whatever happens ! How foolish I am to-mght I He was 
always careless I will puxdSh him for it when he comes back, but not 
very much " Truly enough a conventional story 

Letters do come from him after that, but apparently they are less 
and less satisfactory, for the diary grows angry and bitter, and the faded 
wntmg is blotted at tunes with tears Then towards the end of 
another year there comes this entry, wntten m a hand of strange 
neatness and precision 

“ It is all over now I am glad it is finished I have wntten to him, 
giving him up I have told him I have ceased to care for him, and that 
it is better we should both be free It is best that way He would 
have had to ask me to release him, and that would have given him pain 
He was always gentle Now he will be able to marry her with an easy 
conscience, and he need never know what I have suffered She is 
more fitted for him than I am I hope he will be happy I think I 
have done the right thing " 

A few lines follow, left blank, and then the wntmg is resumed, but 
in a stronger, more vehement hand. " Why do I he to myself ? I 
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hate her 1 I would kill her if I could I hope she will make him 
wretched, and that he will come to hate her as I do, and that she 
will die I Why did I let them persuade me to send that lying letter ? 
He wilt show it to h<$* and she wjjl see through it and laugh at 
me I could have heVf him to his promise , he could not have got 
out of it * 

" What do I cajp £bout dignity, and womanliness, and nght, and 
all the rest of the canting words ! I want him I want his kisses, and 
his arms about me He is mine 1 He loved me once 1 I have only 
given him up because I thought it a fine thing to play the saint It is 
only an acted he I would rather be evil, and he loved me Why do 
I deceive myself ? I want him I care for nothing else at the bottom 
of my heart — his love, his kisses I ” And towards the end “ My God, 
what am I saying ? Have I no shame, no strength ? O God, help me 1" 
And there the diary closes 

I looked among the letters, lying between the pages of the book 
Most of them were signed simply " Chns ” or “ Christopher ” But 
one gave his name in full, and it was a name I know well as that of a 
famous man, whose hand I have often shaken I thought of his hard- 
featured, handsome wife, and of his great chill place, half house, half 
exhibition, in Kensington, filled constantly with its smart, chattering 
set, among whom he seemed always to be the uninvited guest , of his 
weary face and bitter tongue And thinking thus, there rose up before 
me the sweet, sad face of the woman of the miniature, and, meeting her 
eyes, as she smiled at me from out of the shadows, I looked at her my 
wonder 

I took the miniature from its shelf There would be no harm now 
in learning her name So I stood with it in my hand till a httle later 
my landlady entered to lay the cloth 

" I tumbled this out of your bookcase," I said, " m reaching down 
some books It is some one I know — some one I have met, but I 
cannot think where Do you know who it is ? ” 

The woman took it from my hand, and a faint flush crossed her 
withered face “ I had lost it,” she answered “ I never thought of 
looking there It's a portrait of myself, painted years ago, by a fnend ” 
I looked from her to the miniature, as she stood among the shadows, 
with the lamplight falling on her face, and saw her perhaps for the first 
time 

“ How stupid of me,” I answered. " Yes, I see the likeness now." 
VOL IX c 
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THE FALL OF MAUNG SAN 


T HE chief Minister wants to see your Majesty,” said Maung 
San 

“ Very well,” said the King, " tell him to come to the 
audience at twelve o'clock ” 


“ But he says it is an urgent and a private matter, your Majesty ” 
” Humph ! ” said the King He was engaged eating mangoes with 
his chief Queen He had only got as far as number fifteen, and he did 
not hkc being disturbed “ Can't he wait > ” 

” He says the matter cannot possibly wait ” 

The King rose with a resigned air 

“ There is no peace in this Palace Always there is business One 
cannot even eat half a mango without being disturbed Bnng him to 
the fountain room " 


Maung San went out, and the King washed his hands and bps care- 
fully out of a golden ewer held by a maid of honour 

" What do you suppose he wants to see you for m such a hurry ? ” 
asked the chief Queen 

” Can't say,” answered the King, drying his fingers on a silk napkin 
" But very likely there is no money in the treasury Diamonds are 
so expensive ” Here he glanced at a diamond wreath the Queen wore 
in her hair " I daresay the cook can't get any money to buy us 
dinner ” 


The Queen laughed, and the King went out 

He found the Minister in the fountain room alone Maung San 
stood by the door, discreetly out of earshot 

” Now,” said the King, when the Minister had finished his obeisances, 
" what is this all about ? ” 


" It is a senous matter, your Majesty,” said the Minister. 

“ A rebellion * ” asked the King 

The Minister raised his hands m deprecation " A rebellion, when 
all the people love your Majesty above even their own fathers ? Such 
a thing is incredible ” 

18 
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" Then a disaster on the frontier ? ” 

“ Your Majesty has such able officers that a disaster is impossible 
The army is even now annexing vast regions to the Empire ” 

“ Then what is it ?/' said the King 

" It is about your Majesty’s younger brother,” answered the 
Mimster 

The Kmg was relieved “ Ah, indeed,” he said, sitting back more 
comfortably " About a Pnnce Which Pnnce ? ” 

" The Kawhn Pnnce, your Majesty ” 

" To be sure, the Kawhn Pnnce And a girl, I suppose Who is 
it now ? Last time it was a secretary’s daughter Probably this time 
it is a Minister’s wife ” 

The chief Minister shook his head ” Much worse than that, your 
Majesty ” 

" Not one of the Queens 1 ” ejaculated the King, agitated 

" Worse even than that, your Majesty,” and the old man wagged 
his head sorrowfully 

” Worse than that ? ” shouted the King ” Great pagodas, what 
do you mean ? Is he going to elope with his aunt, or with the centre 
tower of the Palace, or with the Incomparable Pagoda ? Who is it ? ” 

" She is a gravedigger's daughter," replied the Minister 

The King leant back aghast “ Just say that again, will you ? ” 
he stammered 

” She is a gravedigger's daughter, your Majesty She lives with 
her father, near Mandalay Hill, where the cemetery is She is very 
beautiful, more beautiful, they say, than any lady in the Palace All 
the city has heard of her For weeks past our young men have gone 
to watch and see her draw water from the well in the evening The 
city raves about her ” 

The King meditated for a moment " Clearly this is an impossible 
thing,” he said , ” a gravedigger’s daughter I None of my race could 
so demean himself To make our family akin to a gravedigger’s 
family, one of hereditary slaves! No, it is quite incredible You 
have been deceived ” 

But the Minister was not to be so browbeaten ” Alas, it is too 
true, your Majesty Your brother, the Pnnce, has been watched 
Thnce has he gone to the well on following evenings He shows him- 
self quite openly there I have heard that he intends to carry her off ” 

“ When ? ” asked the King 
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" Soon, your Majesty ” 

" He must be prevented I will arrest him," said the King Then 
he leant back and tapped the arm of his golden chair " But no , 
after all, it is impossible Have you seen the girl ? ” 

" No, your Majesty " 

" But they say she is very beautiful ” 

“ So they say,” answered the Mimster 
" What do they say she is like ? ” 

“ She is tall, your Majesty ” 

The King nodded 
" And slender ” 

" They should be slender,” added the King 
" And has long hair ” 

*' Curly ? ” asked the King with a frown 

" No, your Majesty, they say it is straight, and falls far below her 
knees As dark as night they call it Her eyes are large and dark 
too, and her brows are low and straight ” 

” That sounds well,” said the King " What colour is she ? " 

" She is dark, your Majesty Her skin is dark and soft and very 
lustrous, shining like satin The young men like that They say that 

girls with dark skins ” 

“ It is quite true,” murmured the King absently 
" But she is a gravedigger’s daughter,” said his Minister sharply 
” Ah, ah,” said the King, rousing up " Oh, of course, yes, 
a gravedigger’s daughter Totally impossible I shudder to think 
of it ” 

The Minister said he shuddered too 

Maung San wondered why the room shook so much 

” Is it public yet ? ” asked the King 

" No, your Majesty But one or two have recognised him at the 
well They will not tell ” 

” Let us be careful,” said the King, " and not do anything 
hurriedly ” He meditated again for a tune " You don’t suppose 
the Pnnce will do anything to-day ? ” he asked at last 
" I think not,” answered the Mimster 
“ Nor to-morrow ? ” 

" Not for a day or two probably,” answered the Minister 
" Then we have a little tune You see, it would not do to be 
premature To take sudden action would create almost as much 
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scandal as if it was all true Let us hope it is false I will try and 
detain the Pnnce at the Palace during the evenings Do you keep a 
watch upon the girl and report " 

" The King's commands shall be obeyed/' said the Minister 
" And," added the King as the Minister was leaving, " just one 
thing Do you think the girl can really be so beautiful ? " 

“ It seems impossible," said the Minister 

" There are so many beautiful women m the Palace," added the 
King , "if she is more beautiful than they, she is indeed a wonder I 
should like to be certain " 

" I might go and see her and report to your Majesty," suggested 
the Minister doubtfully 

" Do so," said the King " I would like to know If she is as 
beautiful as is reported, she is more dangerous than a conflagration. 
We must guard our young men Could you report, say, to-morrow ? " 
“ I will do my best," said the Minister 

That evening and the next there was added to the spectators at 
the well an old man soberly clad He did not join any of the groups 
there, but remained hidden behind a tree He seemed to be enjoying 
himself, nevertheless, for he watched the people with interest Two 
days later the King had his report 

" You say she is only fairly good-looking," asked the King 
" That is all, your Majesty A good-looking countiy girl ” 

" How about the eyes ? " 

“ They are but medium-sized ” 

" And her figure ? ” 

** Stumpy," said the Minister, " thickset like village girls " 

" Oh ! " said the Kmg 

" Her hair," continued the Minister, " is curly and short, and her 
hmds are big ” 

" And her skin ? " 

" It is fair and rather dull-coloured " 

The King pondered " It is somewhat remarkable that the young 
men should run after a damsel like that, isn’t it ? " he said 

“ Well," admitted the Minister, " she is a little pretty, no doubt 
But it is a whim Really she cannot compare with any of the ladies 
of the Court " 

" You say, however," said the Kmg, " that the Pnnce is smitten 
with her ” 
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" It is so, your Majesty,” answered the Minister 
“ And he does still go to the well ? ” 

" He still goes, your Majesty Possibly he may be bewitched If 
I might suggest, it would be as well to send for the Pnnce and warn 
him severely not to go again He is disgracing himself ” 

" Do you think he would obey ? ” said the King 
" All people obey your Majesty,” answered the courteous Minister 
" But, in case of doubt, the Pnnce might be banished for a time 
Indeed, that would, no doubt, be the best, as he is bewitched ” 

” I will consider it,” said the King 

Now the King was a wise man, and when the Mimster had left him 
he considered deeply " I should like to know,” he said to himself, 
" how it is that, while all other people find the girl a marvel of beauty, 
my Minister finds her plain Also, why he is so anxious to have the 
Pnnce banished If she is so plain, why the anxiety ? ” The more 
the King considered the more it seemed as if there was something he 
did not understand behind it all “ Perhaps the old man saw the 
wrong girl,” he thought " No, that explanation would not do 
Perhaps the Pnnce bnbed him to say she was plain No, that wouldn’t 
do cither, for the Minister wanted the Pnnce banished There was 
some mystery ” 

” Well,” thought the King, " there is but one way I will go and 
look for myself Ihere are no eyes like one's own for seeing ” He 
looked in one of the mirrors and smiled Yes, his eyes were clear 
enough — those of a young man still Fifty Queens told him so every 
day , but, after all, a mirror is more truthful than any number of 
Queens 

That evemng the King slipped quietly out of the Palace It was 
given out as usual that he had a toothache and was not to be disturbed. 
Outside, by the monastery, he found his faithful attendant Maung San 
and two pomes The Kmg mounted one and they rode off 

It was not far to the gravediggers’ quarter, and the King and his 
attendant soon arrived there They were, of course, quietly dressed, 
so as to attract no attention 

" We will tie up our ponies in that grove,” said the King 
So they rode up to the grove, but when they came there they 
discovered that they were not the first arrivals Two other pomes 
were tethered there, pomes with handsome saddles and trappings 
" This won’t do,” said the King , " we must try another place.” 
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But m the next grove it was the same , there were two pomes also 
tethered, very fine pomes The King looked at them curiously. 
" This is remarkable," he said 

They rode on to a third grove, which was luckily untenanted Here 
they left their pomes m care of a schoolboy, whom they called from 
a neighbouring monastery, and walked on towards the well It was 
nearly sunset when they arrived 

" Be careful," said the King, “ I do not want to be seen ” 

They took up their position behind the fragments of a small pagoda 
that had fallen down m an earthquake It was conveniently situated, 
not too near the well, so that others would be likely to use it, but near 
enough to the path to enable them to see very clearly who passed 
" Have you seen this girl ? " asked the King 
" I have, your Majesty," replied the attendant, smiling 
“ Then you can point her out to me when she comes,” said the King 
" She cannot be mistaken,” said the attendant 
" So beautiful as that ? " said the King 
Maung San laughed 

Presently the girl came down the path The sun was just setting, 
and a cnmsc- glow lit up all the open way It gave to her a grace 
and a glory greater than had ever been hers She seemed to the King 
a dream of love passing across the world 

The King gasped His head peered from behind the pagoda , his 
eyes followed her as she went " O Lord I ” said the King 

When she came to the well she was hidden by the crowd of girls 
there drawing water, but still the King peered 

“ Your Majesty's head," suggested the attendant 
" What ? " asked the King angnly • 

“ It might be seen, and I thought ” 

“ You are right," said the King, drawing it in 
" She really is beautiful," he said presently to the attendant 
" She is, your Majesty ” 

" More beautiful than any of the ladies in the Palace," continued 
the King enthusiastically 

Maung San preserved a judicious silence 

" If she were dressed up properly," added the King, " she would 
be marvellous — a real Queen " 

" But she is a gravedigger’s daughter,” suggested the attendant 
“ Alas 1 so she is," sighed the King 
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The girls at the well laughed and talked Their babble came up 
to where the King sat waiting for the gravedigger's daughter to return. 
" Did you notice her hair ? " asked the King 
" I did, your Majesty " 

“ No curl about that, I think ? ” 

“ None," replied the attendant 

" I wish I had that old Minister here," muttered the King “ He 
ought to be beheaded ” 

" Your Majesty I '* 

" What > " 

“ That old Minister You wished he were here Well, he is here, 
I think " 

“ How ? " demanded the King, aghast 

" Here Behind that tree over there," replied the attendant, nod- 
ding to a big mango across the path " If that wasn’t his old grey head 
sticking out when the girl went by I ain greatly mistaken " 

The King was perturbed 
" Did he see me, do you think ? " 

“ I do not think so,” said the attendant " But I can easily call 
him ” 

“ On no account whatever," said the King, sitting down 
The sun set in great splendour across the far-off hills, the heavens 
ht into wonders of blue and green and crimson, dim shadows began 
to gather under the trees 

" That gul is a long tune," said the King 
" I beg your Majesty’s pardon," said the attendant 
" What ? " said the King 

** There is not only the Minister here, but some one else too ” 

“ Who ? " 

" One of the Pnnces, I think There, by the monastery gate/* 
The King looked out 
" It seems to be he," said the King 

The Pnnce walked slowly along the path, followed by one of his 
men He did not seem to be afraid of being recognised , possibly he 
did not by now care very much if he was Over his shoulder he con- 
sulted with his man 

The King crouched back behind the pagoda wall 
" I tell you I am sure it was he," said the Pnnce angrily " I saw 
his stupid old grey head. What do you suppose he has come for ? *’ 
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“ To spy on your Highness," suggested the follower 
" To spy on the girl, more like," said the Pnnce “ Oh, those old 

men l I tell you ” 

The Pnnce broke off suddenly 
“ And there was some one else, too.” 

" Who ? " asked the follower 

** Well, I am not sure,” said the Pnnce , " but I saw some one 
loafing along, and I am sure I knew his walk Another Minister, I 
guess Shocking old men I " 

" Here is the girl coming,” said the follower. 

The Pnnce moved off the path and came very near where the King 
was hiding Fortunately there was a low bnck wall between them 
" Don't breathe,” whispered the King to Maung San 
The girl came up the path, her jar upon her head, swinging along 
proudly The evening was very hot and she had been bathing at the 
well Her hair hung behind her in a great long mass, coming below 
her hips, and the wet garment clung to her limbs She was superb 
Beneath the thin cloth the Pnnce marked the undulations of her 
figure, the curves of her bosom, the grace and liveliness of her 
movements 

" Y ju are fifty times a Queen,” he murmured as she passed 
The King, crouching behind the wall, could see nothing 
" Well,” said the Pnnce, "let us be off now and make arrangements 
What time would be the best ? ” 

“ I should suggest midnight,” said the follower 
" What I and give those old Ministers time to snatch her off before I 
No fear In an hour ” 

" It will hardly be dark,” suggested his follower 
” So much the better," said the Pnnce " I do not want to run 
any nsk ” 

The King rose from his seat on the ground and peered out after 
the girl But he was too late, she was gone. Then he turned round 
and looked at Maung San 

“ What is to be done ? ” he said 

" The Pnnce will carry her off in an hour,” said Maung San. 

** The Pnnce must not carry her off at all,” said the King. 

" Shall I go for assistance ? ” asked Maung San 
The King pondered 

“ No 1 it would be too late Go at once to the headman and tell 
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him that a high officer is waiting here with orders to take the girl away. 
The headman and the girl and her father must be brought here now. 
I will wait for you " 

" What official shall I say ? ” asked Maung San 
“ You can say the chief Minister," replied the King " It cannot 
hurt his reputation, anyhow " 

" When we get her what are we to do with her, your Majesty ? " 
asked Maung San cunously 

" I will consider that while you are away,” said the King severely 
The King sat down to consider The light was waning now, and 
the stars were coming out The girls grew fewer and fewer until the 
path was almost deserted From the monastery near by the gongs 
began to ring 

" It is a difficult business,” said the King to himself " She is far 
too pretty to hurt ” 

Then he considered more and more deeply A thought seemed to 
enter his head to be dismissed with decision The Queens would go 
mad Fifty mad Queens “ No 1 it could not be done,” he muttered 
sadly, " even though I am King " 

The dusk grew deeper The path was deserted It must be nearly 
an hour since Maung San went away, and the King grew anxious He 
peered out over the wall At last he saw them coming 
" Where is the girl’s father ? ” asked the King 
" We could not find him,” answered Maung San, " and this head- 
man has given no end of trouble He wouldn't believe me I nearly 
had to kill him Fortunately a man came up who knew me ” 

” He shall be executed to-morrow," said the King 
The headman threw himself upon the ground “ Mercy, mercy,” 
he said 

” Now come on,” said the King , ” you go in front with the girl 
I will come behind her Do not try to run away,” he added to her 
“ I won’t,” said the girl 

” By the by,” said the Kmg aside to Maung San, " that man in 
the village knew you Did he know me ? ” 

" He knew you were the chief Minister,” replied Maung San 
" Oh I all nght,” said the King 

Then they started First Maung San, then the girl, then the King 
with his eyes glued upon her 

The King turned a moment to say to the headman, “ You’ll be 
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executed to-morrow/’ and they went on The pomes were still in the 
grove, and they went in that direction first 

" Don't be frightened,” the King said to the girl " We won’t hurt 
you Only do not try to run away ” 

There was a tremendous outbreak in the village behind, men 
shouting, women shrieking 

" Where is he ? ” a voice cned, and there was a babel of replies. 
The King glanced at Maung San and they hurried on They did not 
go down the path but across a field towards a plantation They were, 
however, too late A horseman galloping down the path saw them and 
gave a yell They were pursued In a moment they were overtaken 
and surrounded 

The Pnnce jumped down from his pony and came up to them 
" You wicked man,” he said, addressing his elder brother, " you 
wanted my girl I saw you near the well this evening Who are 
you, anyhow ■* ” 

The King did not answer, and the Pnnce went up and peered into 
his face 

" Oh, good Lord 1 ” he said, recoiling 

The King was a tnfle embarrassed ** If you sent away your men 
it would b** better,” he said 

" Go away,” roared the Pnnce " Go nght home Don’t stay a 

moment, or ” But his men had fled 

“ You see," said the King scornfully to the Pnnce, " what your 
wicked doings have obhged me to You were about to take this girl, 
the gravedigger's daughter, as your mistress Think of the scandal I 
had to save you from, and so—” 

" You ran away with her yourself It was very good of you,” 
murmured the Pnnce 

" I was about to send her nght away from here, with Maung San,” 
said the King 

" With Maung San ? ” asked the Pnnce 
" With me ? ” 

" With you," said the King to Maung San 
" I am deeply grateful,” said the Pnnce 
" So am I,” said Maung San. 

" You both should be,” said the King 

" You will take her,” said the King to Maung San, " to your house 
in the city, and thence to the steamer One sails for Lower Burma 
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to-morrow morning You will see her to the frontier I will send you 
money to your house to give her It is a pity her father is not with her " 
" We will try to get along without him,” said Maung San 
“ We will,” said the girl 
“ Then you will return and report ” 

“ Of course, your Majesty,” said Maung San 
" And if you ever return,” said the King to the girl, “ you will be 
executed What is that clattering ? ” 

And indeed there was a clattering A man was galloping down 
upon them fast, followed by two others He rode recklessly 
“ Now who should this be ? ” said the King 

The horseman rode up to them and then leapt from his pony to 
seize the girl 

” That girl is mine,” said he 

" No,” said the King , " on the contrary, she's mine ” 

” Or mine,” said the Prince 
” I think mine,” said Maung San meditatively 
The girl said nothing , she smiled 

The newcomer, angry at this opposition, came pressing forward 
“ Who are you ? ” he said 
" I am the Prince,” said the Prince 
" And I am the King ” 

" And you are the Minister,” added Maung San 
The Minister fell flat upon his face 

" I came," he said, “ to take away the girl so that the Pnnce should 
be saved There was no tune to consult your Majesty,” said he 
“ Certainly, I understand,” said the King with a smile 
" But His Majesty was before you,” said the Pnnce 
" There was no tune to consult you,” said the King, echoing the 
Minister's words 

The King and the Pnnce and the Minister went home together to 
the Palace Maung San escorted the girl to his own house in the city. 

Among the fashionable amvals at Prome about ten days later were 
a wealthy Mandalay merchant and his most beautiful wife He gave 
out that he had come down to trade m elephants He seemed to have 
plenty of money, and some even declared that he was of consequence, 
for they had seen him in the Palace, they thought His name was 
Maung San As to his wife, she was the daughter of a country fanner. 
They were a great success wherever they went. 
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THE DEATH OF SNARLEY BOB 

“ T TE’D a rough tongue, sir , but he’d a good ’eart,” said the widow 
I — I of Snarley Bob " Oh, sir, but he were a wonderful man, 
were my master I never knowed one like him — no, nor never 
‘eard o’ one I didn't think on it while he were living , but now he’s 
gone I know what I’ve lost That clever 1 Why, he often used to say 
to me, ‘ Polly, there ain't a bit of blessed owt as I couldn’t do, if I 
tried ’ And it were true, sir And him nothing but a shepherd ail 
his life, and never earned more’n eighteen shillin’ a week takin’ it all 
the year round And us wi’ a family of thirteen children, without 
buryin’ one on ’em, and all married and doin' well And only one 
fault, sir, and that not so bad as it is in some He would have his drop 
of drink — that is, whenever he could get it Not that he spent his 
wages on it, except now and then after the children was growed up 
But you see, sir, he was that amusin’ m his talk, and folks used to treat 
him 

" Well, sir, it was last Saturday fortnight, as I was tellm’ you, he 
come home for the last time I can see 'im now, just as he come 
staggerin' in at that door I thought when I saw him that he’d had a 
drop o’ dnnk, though he’d not been ’avin' any for a long time So 
I sez to myself, * I’d better make 'im a cup o' tea,’ and I begins puttin' 
the kettle on the fire * What are you doin’ ? ’ he sez ' I’m goin' to 
give you a cup o' tea,’ I sez , ‘ it’ll do yer good ' * No, it won't,’ he 
sez, ‘ I’ve done wi’ cups o’ tea in this world ’ * Why,' I sez, ‘ what 
rubbish 1 ’Ere, sit yer down, and let me pull yer boots off ’ ‘ You 
can pull ’em off,’ he sez, ‘ but ye’ll never see me put ’em on again ' 

" I could see by this that it wasn't dnnk, besides I couldn’f smell 
any So I gets ’im into his chair and begins pullin’ his boots off 
* What makes you talk hke that ? ' I sez ' You knows as you was ever 
so much better last night. When you've had yer medicine you’ll be 
ail nght ' He said nowt for a time, but just sat, tremblin' and shivenn' 
in his chair. So I sez, ' Hadn't you better 'ave the doctor ? ' ' It's 
no good,’ he sez , ' I’m come 'ome for the last tune It'll be good-bye 
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this time, missis ’ ' Not it/ I sez , ' you've got many years to live 
yet Why, wot's to make yer die ? ’ ' It’s my 'eart/ he sez , ' it’s 
all flip-floppin' about inside me, and gurglin' like a stuck pig It’s wore 
out, and I keep gettin’ that faint ’ ' Oh,’ I sez, ' cheer up , when you’ve 
’ad a cup o’ tea you’ll feel better ’ , but I’d hardly got the words out 
o’ my mouth before he were gone m a dead faint 

“ We got ’im to bed between the three on us, and, my word, it were 
a job gettin' ’im up them narrer stairs I As soon as we’d made 'im 
comfortable, he sez to me, * Wot I told yer’s cornin' to-night, Polly 
They've been a-callin’ on me all day I see 'em and ’ear ’em, too 
Loud as loud Flam as plain ’ ' Who’s been callin’ yer ? ’ I sez 

‘ The messengers o’ death,’ he sez , ’ and they're in this room, four on 
'em, now I can 'ear 'em movin’ and talkin’ to one another ’ ' Oh,' 

I sez, ' it's all fancy What you 'ear is me and Mrs Rowe You he 
quiet and go to sleep, and you’ll be better in the mornin’ ' He only 
shook his 'ead and said, ' I can ’ear 'em ' 

“ Well, I suppose it was about 'alf a’ hour after this when Mrs 
Rowe sez to me, ‘ He looks like gom’ to sleep now, Mrs Dellanow, so I 
think I’ll go 'ome and get my master 'is supper ' , and she was just 
goin' down the stairs when all of a sudden he starts up in bed and sez, 

* Do you 'ear that whistle blowin’ * ' ‘ No,’ I sez, ‘ you’ve been 

dreamin' There isn't nobody whistlin' at this time o' night ' ‘ Yes, 
he sez, ‘ there is, and it blowed three times There’s thousands and 
thousands of sheep, and a tall shepherd whistlin' to his dog But he’s 
got no dog, and it’s me he's whistlin’ for ' 

“ Now, ’Sir, you must understand that my ’usbandwhen he was with 
the sheep used to work his dog wi' whisthn instead of shoutin’ to it as 
most shepherds do You can see his whistle hangin' on that nail — 
that's wheie he hung it 'isself for twenty-five years You see, he was 
land o' superstitious and used to say it was bad luck to keep yer whistle 
in yer pocket when you went to bed So he always hung it on that nail » 
the last thing at night 

" ' Why,’ I sez, tryin’ to humour 'im, ' it’s his dog he's whisthn’ for, 
not you His dog’s somevghere where you can't see it He doesn't 
want you You he back again, and go to sleep ' ‘ No, no/ sez he , 

* there's no dog, and the sheep’s runmn' everywhere, thousands on ’em 
It’s me he’s whisthn’ for, and we must whistle back to say I'm comm' 
Fetch it down from the nail, Polly There he is again I He’s the tallest 
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shepherd I ever saw He’s one of them four that was in4he room just 
now Whistle back, Polly, and thejl it'll be pll right ’ And so he 
kep’ on, again and again 

" Mrs Rowe, who’d come into the room, said to me, ‘ If I was you, 
Mrs Dellanow, I’d fetch the whistle and blow.it It’ll quiet ’un, and 
then p’raps he’ll go to sleep ’ 

" You can understand, sir, that I was that upset I didn’t know what 
I was doing But when he kep’ on callin' and beseechin' I thought I'd 
better do as Mrs Rowe recommended So I went down and took the 
whistle from that nail — the same where you see it hangin’ now When 
I got back I couldn't somehow bnng myself to do it, so I gives it to ’im 
to blow ’isself But, oh dear, to see the poor thing trying to put it 
to his mouth it a’most broke my heart So I took it from 'im, 
and blowed it myself three times as he wanted me To think o’ me 
standin' by my own 'usband’s dyin'-bed and blowm' a, whistle 1 

" When I’d done, he says, ‘ That’s all right , he knows I’m cornin’ 
now But it'll take a long time to gather all them sheep ’ 

“ For a bit he was quite still, and both me and Mrs Rowe sat 
watchm', when, all of a sudden, he starts up again and sez, ’ Listen, 
he’s goin' to blow again ’ Well, sir, I dare say you won’t beheve what 
I'm going to tpll yer, but it's as true as I'm standin' 'ere He'd hardly 
got the words out of his mouth when I hears a whistle blown three 
times — leastways I thought I did — as it might be coming from the top 
of that 'ill you see over there There weren't no other sounds, for it 
was as still a night as could be But there was some one whistling, and 
Mrs Rowe 'eard^t too If you don't beheve me, you can ask her I 
nearly dropped on the floor, and I knew from that minute that my 
'usband was going to die 

» 

“ You see, sir, my 'usband was never what you might call a religious 
man He were more of a readin’ man, my 'usband was — papers and 
books and all sorts o' things — more’n was good for 'im, I often used to 
say You can see a lot on ’em on that little shelf If it hadn't been 
that they kep' 'im out o’ the Nag’s Head I’d ha’ burned some on 'em, 
that I would, and I often told 'im so He kqowed a wonderful lot about 
the stars, my 'usband did Why, he'd often sit in his chair outside that 
door, smokin’ his pipe and watchin’ ’em for hours together 

“ One day there was a great man came down to give a lecture on the 
stars in C- ■ , and a gentleman as knowed my 'usband’s tastes paid 
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his fare and gave 'un a ticket for the lecture When he came 'ome he 
was that excited I thought he'd go out o' his mind He seemed as 
though he could think of nothing else for weeks, and it wasn’t till he 
began to ha’ bad luck wi’ the ewes as he was able to shake it off He 
was alius lookin' in the paper to see if the gentleman as give the lecture 
was comm’ again His name was Sir Robert Ball I dare say you’ve 
heard on ’im 

" He used to spend all his Sundays readin’ about stars No, sir, 
he 'adn’t been inside the church for years ‘ Church is for folks as 
knows nowt about the stars,’ he used to say * Sir Robert Ball’s my 
parson ’ One night when he was sittin' outside the door, I sez, * Why 
don’t you come m and get yer supper ? It's getting cold ' * Let it get 

cold,' he sez , ' I’m not cornin’ m till the moon's nz It’s as good as 
a drop o’ drink to see it ’ 

" P'raps he told yer all about that time when he was took up wi' 
spiritualism He’d met a man in the public- 'ouse who'd 'eard his talk 
and put ’im up to it They got 'im to go to a meetin’ 1 ’ the next village, 
and made 'im believe as he was a medium Well, there never was such 
gom’s-on as we 'ad wi* ’im for months He’d sit up 'alf the night, 
bumpin' the table and tan-ranmn’ wi’ an old bucket till I was a’most 
scared out o' my life But that winter he was nearly earned off wi' 
the New Mony, and when he got better he said he wasn’t gom' to touch 
the spints no more ‘ There’s summat in it,’ he sez , ‘ but there's 
more m the stars ' And from that day I never ’eard 'im so much 
as talk about spints, and you may be sure I didn’t remind 'im 
on 'em 

“ You must ha' often 'eard 'im talk about the stars, sir Well, I 
suppose them things makes no difference to a’ eddicated gentleman 
like you But poor folks, I sez, has no business to meddle wi’ 'em 
All about worlds and worlds floatin' on nothin’ till you got fair lost 
Folks as find them things out ought to keep ’em quiet, that’s wot 1 
sez Why, I’ve ’eard 'im talk till I was that mazed that I couldn’t 
'a said my prayers , no, not if I'd tned ever so 

• • • 

“ Yes, sir, it were a strange thing that when my 'usband come to die 
his mind seemed to hang on his whistle more’n a’most anything else 
He kep’ talkin’ about it all night, and saym' the tall shepherd was 
answerin' back, though I never 'eard nothin’ myself, save that one time 
I told yer of. 
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It’s queer he don’t talk about the stars,' sez Mrs Rowe to me 

* He will do before he’s done, you see if tie doesn’t,’ I sez 

" Well, about three o'clock I see a change m his face and knowed 
as the end wasn't far off So I puts my arm round his old neck, and I 
sez, ' Bob, my dear, are you prepared to meet your Maker ? ’ ‘ Oh l 
I’m all nght,’ he sez quite sensible , 4 don’t you bother your head about 
that ’ ‘ Don't you think you'd better let me send for the parson ? ' 
I sez * No,' he sez , ‘ but you could send for Sir Robert Ball — if you 
only knew where to find lum ’ * But,’ I sez, ' wouldn’t you hke some- 

body to pray with yer 7 Sir Robert Ball’s no good for that ’ ' He’s 

as good as anybody else,' he sez ' Besides, what's the use of prayin’ 
now ? It’s all over ’ ‘ It might do yer good,' I sez ' It’s too late,’ 

he sez, ‘ and I don’t want it It isn’t no Maker I’m goin’ to — I’m goin' 
to the stars ’ ‘ Oh,’ I sez, ' you're dreamin’ again ' ‘ No, I’m not,' 

he sez ' Didn't I tell yer they'd been a-callin' on me all day ? I 
don't mean the stars, but them as lives in 'em ' 

“ No, sir, he wasn’t wanderin’ then * I wish the children was 'ere,' 
he sez , ‘ but you couldn’t get ’em all m this little room My eye, 
what a lot we’ve 'ad 1 And all livin' And there’s Tom got seven 
of ’is own ' And a lot more hke that , but I was so upset and cryin' 
that I can't remembei half on it 

“ About four o’clock he seemed to rally a bit and asked me to put 
my arm round him and hft him up So I raises him, hke, on the pillow 
and gives him a sup o' water * What day o’ the week is it ? ’ he sez 

* Sunday momin’,’ I sez ‘ That’s my day for the stars,' he sez, and a 
smile come over his face, as were beautiful to see . No, sir, he 
weren't a smilin' man, as a rule — he alius got too much on his mind — 
and a lot o’ pain to bear too, sir Oh, dear me I Well, as I was 
a-saym’, he were as glad as glad when, he heard it were Sunday 

' What's o’clock ? ’ he sez * Just struck four by the church clock,’ 
I sez ' Then the dawn must be breakin',' he sez , ' look out o’ the 
winder, there’s a good lass, and tell me if the sky’s dear, and if you can 
see the momin’ star m the south-east ’ So I goes to the winder and 
tells him as how the sky were clear and the momin’ star shinm’ won- 
derful * Ah, she's a beauty,' he sez, ' and as bright as she were 
millions o’ years ago ! * 

" After a bit he sez, ' Take yer arm off, Polly, and lay me on my 
nght side ' When me and Mrs Rowe 'ad turned ’im round he sez, 
‘ You can fetch the old Bible and read a bit if you hke ’ * What shall 
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I read ? ' I sez, when Mrs Rowe had fetched it, for I wouldn’t leave 
'un for a minute, ' Read about the Woman in Adultery/ he sez 
* Oh/ I sez, ‘ that’ll do you no good You don't want to 'ear about 
them things now ’ * Yes/ he sez, ‘ 1 do It’s the best bit in the book 
But if you can't find it, the Box o' Homtment'll do as well ' ' What 
can he mean ? ’ I sez 'He means about them two women as come 
to our Lord/ sez Mrs Rowe ' 'Ere, I’ll find ’em ’ So I give the 
Bible to Mrs Rowe and lets her read both of the bits he wanted 

“ While Mrs Rowe was readin’ he lay as still as still, but his eyes 
were that bnght it a’most scared me to see ’em When she'd done, 
he said never a word, but lay on 'is side, wi' 'is 'ead turned a bit round, 
starin’ at the window ' I’m sure he sees summat/ sez Mrs Rowe to 
me ‘ I wonder wot it is,' I sez 4 P’raps it’s our Lord come to fetch 
'im/ she sez 4 I’ve 'eard o’ such things ’ 

" He must ha' lay hke that for ten minutes, breathin' big breaths 
as though he were goin’ to sleep Then I sees ’is lips movin’, and I 
'ad to bend my 'ead down to 'ear what he were sayin’ ' lie's a-blowin’ 
again It’s the tall shepherd — 'im as wrote on the ground — and he’s 
got no dog, and ’is sheep's scatterin' It’s me he wants Fetch the 
old whistle, Polly, and blow back I w ant 'im to know I’m comm’ ’ 

" He kep' repeatin’ it, till 'is breath went I got Mrs Rowe to blow 
the whistle, but he didn’t 'ear it, and it made no difference And so. 
poor thing, he just gave one Lig sigh and he were gone.” 
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THE HEART OF THE WOOD 
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I 

I T was all the mother’s fault, every orfe said that , but in London 
people are forgotten so quickly that three months aftpr the divorce 
no one said anything Yet even for the mother there were ex- 
tenuating circumstances Nina was beautiful, and naturally Lady 
Leabndge thought she might do better than marry an actor Ackersley 
was a gentleman, had been in the Hussars — a crack regiment , but 
couldn't afford to keep it up, chucked it, and went on the stage. He 
was extremely good-looking, and had a curiously magnetic manner 
All the town went to see him, and agreed that he couldn't act a bit , 
but he was delightful to listen to and to look at, or to invite to Sunday 
luncheons and late evemng parties Women fell in love with him in 
rows , but never dreamt of wanting to marry him, or of expecting him 
to marry them And it was obvious that matrimony was the last thing 
he contemplated till he met Nina Leabndge 

She was a tall white-faced girl of twenty, with a beautiful mouth, 
strange blue eyes, and quantities of dark hair with a cnnk in it Her 
mouth seemed made for smiles, and her eyes for tragedy The com- 
bination haunted Ackersley for three days , then he saw her again — 
at Lady Dolche's, on Sunday, at tea-time He thought afterwards 
that he must have known she was coming, for he looked across the 
tea-table at the Louis-Seize clock on the mantelpiece — it said twenty 
to five He waited impatiently for the quarter , as the minute-hand 
pointed to it the door opened and she entered The rest followed. 
A* the end of a fortnight they were engaged on the quiet , for the girl 
knew her mother so did Ackersley, though he had only had the 
pleasure of her acquaintance for a week 

Lady Leabndge grasped the situation as soon as she gained an 
uninterrupted view of it , but she said nothing and was much too 
clever to appear suspicious She contnved to let Ackersley know, m 
qmte a casual way, that Nina had expensive habits and not a penny 
of her own This had no effect She explained to Nina, also in quite 
a casual way — or she hoped so — that actors were nobodies, and that, 
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no matter how fascinating Ackersley might be, men m his profession 
were never faithful long to any one woman Nina explained that time 
had changed the social position of the actor, and that many some- 
bodies* were on the stage Then, being a fool, though a sweet one, 
she added, vehemently, " As for his not being faithful, why, mother ! 
what matters is to be loved with all the heart and soul of the man you 
love, and whether it lasts for a long time or a short time, it is a woman's 
crown, and a glorious one, even if it is followed by a martyrdom ” 

Lady Leabndge laughed, and told her that this was poetic rubbish 
But she saw that the matter was serious, so she developed symptoms 
of something, she was not quite certain what, that served as an excuse 
to carry her girl off to Homburg There, without any scruple, and 
with the help of her maid, she pocketed the letters and telegrams on 
both sides, and wrote Ackersley a few lines, m which she said that her 
daughter had confided m her, and begged her to put an end to the 
foolish entanglement Nina, she added, was full of charming dreams, 
of which he had been one — she had had many Ackersley was furious , 
and having just one set belief regarding women, cursed Nina with all 
his heart — as he did himself later But his passion for her developed 
into somethmg that swept him off his feet, and made him almost 
incoherent, so that his manager wondered if he were taking to dnnk, 
and whether the understudy could be trusted with his part if he failed 
to turn up any evening 

At Homburg Lady Leabndge added dangerous symptoms to her 
unknown complaint and threatened to die * She managed to be 
pathetic, yet not to keep her bed , declared that she felt stifled indoors, 
and went out in a bath-chair Nina stood or walked by the chair, 
looking more beautiful than ever , the other sex wandered by, and 
at the end of a fortnight — even Lad}' Leabndge never knew how it was 
managed — she was engaged to a dyspeptic Marquis of forty-nine A 
special licence made everything safe, at St James’s, Piccadilly, the 
morning after their return to England The hurry was accounted for 
by the fact that Lord Barkston had arranged to start on a yachting 
tour, which was adroitly turned mto a honeymoon 

Ackersley threw up his engagement and went to Alaska When 
he returned he took a London theatre, posed as an actor-manager, 
and ran a piece that every one said was rubbish, but went m crowds 
to see, since he kept the leading part for himself When he had 
enough money, he suddenly reappeared in London drawing-rooms, and 
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hunted round them for Nina He soon met her, older by two years, 
bored, miserable, desperate The inevitable explanation followed 
He counted his gains, studied a Continental Bradshaw, flew about in 
hansoms, and even went to tea with women — who found him more 
adorable than ever But it was a significant thing that, though Lord 
Barkston went out of his way to show him civilities, Ackersley never 
once entered the house in Grosvenor Gardens all his interviews with 
Nina occurred elsewhere “ There are some things even a scoundrel 
doesn’t do, unless he is a cad as well,” he thought, as he walked awa> 
from the door one afternoon 

A month later London was edified with the news of an elope- 
ment, and Lord Barkston was seeking his revenge with Sir Francis 
Jeune 

Ackersley married her as soon as the decree was made absolute 
He considered it a concession to the people who couldn’t stick to each 
other without taking oaths and signing names , but there was nothing 
he wouldn’t have done for Nina And, after all, a woman likes to have 
her mamage lines, even if they only come from a Registrar’s Office, 
and she is described as divorced in them After the marnage they 
disappeared completely, wandered about the earth under another name, 
and felt, for +he first year or two at any rate, as if they had filched the 
ground on which they walked from heaven, and established a squatter’s 
ngteJtoit 

II 

Five jgears later it occurred to Algernon Gill — thirty-four and in 
the Treasury — that it would be amusing to buy a bit of land and build 
a red bnck cottage on it The difficulty was to find a place Some 
one told him of Cheverley, on the Rickmansworth line, less than an 
hour from London, no residents to worry him, nice village, an inn 
that had good stabling, woods and low hills beyond But he forgot 
all about it, till one afternoon he drove past the Baker Street Station 
He find two minutes later was on the platform Ihe train 

started in*tqud$'^&of 1 pn hour 

qf blacknesejlp ginchley Road, then the greenness of the 
coun try-sia>i* and'&nte places of which he could not even 

see thdafltnies, and onifvttlfcc. rush to Cheverley A quiet little station, 
thariooi^|p4f^4t had been dropped out of a dream from which the 
ttho^or three^peopjjs* yvljo were visible had hardly awakened Gill stood 

it 
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outside and hesitated To the nght was a green lane — possibly the 
short way to the village half a mile beyond , to the left a winding 
road, evidently the long way No flys , a jogging cart some way off, 
coming nearer, but that was all, save the rising distance He felt a 
little puzzled , then bethought him that a whisky and soda would be 
the nght thing There was a refreshment-room at the station , he 
wheeled round and entered it A long, bare counter at one end , at 
the other, seated by a marble table, an old man, with a viohn-case and 
harp m a green baize bag set down beside him While the young lady 
was getting the whisky, the jogging cart from the distance amved 
Some one entered and went up to the fiddler 

" Sorry to be late Are you ready ? " 

"-Quite ready, sir ’’ The musician struggled to his feeble 
feet Gill put down his whisky , a vision of boyhood rose before 
his eyes He tunied and saw Ackersley The two men looked at 
each other for a moment half in doubt, then each stretched out 
a hand 

" By Jove I ” — the old magnetic quality came into the voice — 
“ this is luck , never thought to see you again How did you get 
here ? ” 

“ How did you ? ’’ Gill asked, when he had explamcd himself , 
“ and where are you ? ” 

" Three miles off , isolated httle place, thirty acres, mostly wood 

Come and see it ? The trap’s here ” Ackersley stopped and 

coughed 

Gill saw him plainly as they went out to the open, and was startled 
” You are ill, old chap,” he said " What's the matter ? ” 

" Not much at the present moment The devil has been hacking 
at me, but I shall be even with him soon ” 

He laughed, and Gill felt that if a dozen women had run away 
with him they would have been justified The trap — it might have 
belonged to a grocer in its better days — was shabby, the cob a roarer, 
the harness a thing of knots and patches 

“ Not much to look at, is it ? ” Ackersley said " Now then, 
Liggin ! ” The fiddler scrambled up to the back seat, Ackersley 
handed him the harp and fiddle, took the reins, and so they started 
along the country road “ I never thought to set eyes on you again,” 
he said, almost affectionately — Gill of course was beside him — " it 
cheers me no end ” 
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“ But ” Gill hesitated , he was afraid to ask questions “ You 

are not alone here ? " 

“ Oh no, half-a-dozcn fellows staying with me just now — a rummy 
set/’ Ackersley added, after a moment’s hesitation " God’s leavings, 
as we are I meant to write to you as soon as I had the nerve 1 
haven’t much left — or anything else ” 

Gill noticed that the cuff of his coat was shabby, he looked different 
altogether from the man of former days ” Hard up ? ” he asked 
remembering that Ackersley had put the same question to him ten 
years before, and carelessly lent him a couple of hundred that saved 
him from bankruptcy 

" On the contrary, in that one particular the devil has been good 
to me He put me on to the deep levels — I dipped into them dicing 
a slump, and bounded out dunng a boom ” They went on in silence 
for a few minutes The ground was rising, the landscape asserting 
itself Presently Ackersley spoke again ” You must stay the night,” 
he said " I should hke to show you the place ” 

" Is it much farther ? " They had driven a couple of miles by 
this time 

*' It’s there ” Ackersley pointed to the wooded side of the hill 
" The house is on a little clearing in the midst , you can’t see it from 
the road ” They turned a comer , the wood looked older and thicker 
In its midst, from a high mast, floated a gay little flag " I did that,” 
he said, with a defiant chuckle , *' it’s m the heart of the wood — stands 
well up, doesn’t it ? We sling a lamp to the top every night , it 
glimmers on the country for miles round fine theatrical effect of its 
sort ? ” 

" What on earth do you want with a theatrical effect here ? ” 

“ There’s nothing hke one for blunting the edge, and helping you 
through — prevents the real thing from having it all its own way ” 

** I don’t understand ” 

“ You will some day — if you ever go through the mill Should 
have thought, though, that you could understand, even now, that life 
is sometimes too bare and grim to face unless it is decked with a few 
emotional effects That’s where the teaching of the theatre comes m — 
it suggests dodges we all put into practice at some time or other with- 
out knowing the meaning of them ” 

" Why don’t you go back to the theatre ? ” Gill asked " You 
would have a splendid ” He looked at him, and the rest of the 
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sentence died away on his bps They were silent for a minute , then, 
with a Jerk at the reins, Ackersley went on — 

" I have had enough of every show but my own , the one I am 
planning up there, I mean You must come into it I have been 
wondering how to get up a big enough company The servants are 
the supers, and Liggin is the orchestra " He looked over his shoulder 
“ Liggin, we must show Mr Gill our waxworks " He turned and 
explained " Mr and Mrs Septimus Liggin — fine name, isn't it ? — 
were in charge of the place when we found it It had been shut up 
for ten years Liggin fiddles, or plays the harpsichord, at dances for 
miles round, and pursued his profession from there When the harp 
was preferred he used to carry it to the entertainment on his back — 
till we set up this carnage — didn’t you, Liggin ? ” 

The old man nodded in a half-idiotic manner " Had to, su , except 
when the violin would do " 

“ Fiddle, say fiddle, Liggin, not violin Long way to carry it, 
wasn't it, from Cheverley Hall ? " He turned to Gill again " The 
place is as big as a suburban villa, and it’s called Cheverley Hall It’s 
not bad, though Mrs Liggin didn't like being left alone before we 
came, so she beguiled her leisure by making wax flowers Liggin 
brought back glass shades from Pinner to put over them, and took 
them to a fair, when he heard of one, to be raffled for — the unsold 
decorate the staircase ” 

" But, Ackersley, how did you find the place ? " 

" Beckersley,” Ackersley corrected in an undertone " We moved 
a letter on in the alphabet and called ourselves Beckersley , it saved 
the trouble of changing the Barkston initials on the hair-brushes We 
came by chance," he went on, " strolled past the gates, saw a board 
up — thirty acres, house going to nun, grounds overgrown, executors 
anxious to get nd of it We bought it nght out — freehold — no one to 
interfere, no neighbours, only Liggin and his wife They stayed on , 
son came back from Egypt with a blind eye and a game leg , daughter 
in service at Harrow, got stone deaf, had to give it up We kept on 
the lot ” 

" Do you know any one in the neighbourhood ? ” 

" Only the doctor, a decent chap He settled here because there 
wasn’t much to do, and it is his habit to get drunk from Saturday night 
to Monday morning in the seclusion of his home They are too pious 
in the village to have their broken bones set on the Sabbath or their 
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fives saved They make an exception for their souls, but that’s another 
matter *’ 

" You seem to be a lively lot ” 

" We are,” Ackersley answered viciously, and flourished the whip 
over the cob “ You are nght — we are This is the beginning of the 
ground ” He pointed to a rabbit fence, m good condition, high, newly 
painted, and with barbed wire on the top " We put that ghastly 
stuff on it for fear the Bank Holiday maker should want to get in and 
look round But I always regret that it keeps out the tramp — he is 
generally a bit sick and sorry, and wants to creep m I shall make 
it up to him ” 


m 

At the gate a lame man with a patch over one eye limped forward 
*' Take the cart,” Ackersley said, getting down , ” we are going to the 
wood ” He made a sign to Gill, and led the way slowly, as if the 
exertion tired him The trees were high and close, great beeches and 
oaks and bndens that interlaced , beneath them was a trailing tangled 
undergrowth of bracken and blackberry, ground ivy and foxglove, of 
anything that grew wild and m the shade Through it, here and there, 
were narrow' tracks 

“ It’s like a pnmeval forest,” Gill said, as he followed " But 
you must have made these paths Why, how did these get here ? ” 
he exclaimed, m astonishment, for, in the thick of the wood, tall white 
lilies and standard rose-trees stood up clear and firm above the mass 
of wilderness at their feet 

“ We stuck them in — Nina and I ” Ackersley put his back against 
the moss-grown trunk of a tree and faced his fnend The withered 
leaves of a bygone winter and the rank growths of summer scrunched 
under his feet. It was the first tune he had mentioned her 
name 

Gill gathered courage " Where is she ? " he asked 

" Here " Ackersley jerked his head backwards “ Beneath the 
flag by day and the lamp by night I told you it was a theatrical 
effect ” 

” You mean ” 

" I mean that she’s dead ” 

Gill went a step forward and put out his hand, but Ackersley only 
faced him defiantly 
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" It doesn't matter," he said, with a short laugh , " she got drunk 
most nights dunng the last year or two " 

" Great God I " Gill was horrified, but in some sort of cynical 

fashion Ackersley was amused 

“ I never understood how she got it after we came here Odd 
thing, isn’t it ? ” he said callously, " if a woman chucks over her claim 
to one virtue she’ll often have a shy at all the others without turning 
a hair ” He stopped, but only for a moment " It was splendid,” 
he went on, “ for the first two years Then one day, at Tnberg, going 
up to the waterfall — you know, the confounded thing they illuminate 
at mght — she came face to face with an old harndan she had known 
formerly, who stared her straight in the face, gathered her skirts, and 
passed on ” He turned and went a few steps forward, then stood still 
again, looking at Gill " Strange, wasn’t it ? It woke her up, I 
suppose , she was never the same woman afterwards If I hadn’t 
appeared she would have gone on with Barkston, whom she hated, to 
the end of her days, a pattern of virtue, lived to be seventy, perhaps, 
and become as worldly as the worst of them But, with me — though 
she loved me," his voice trembled for a moment — " because she had 
broken loose from an infamous bond that the Church and the devil 
between them had cemented, she was never satisfied, after she realised 
that she was outside the pale The fangs of respectability had fastened 
themselves so firmly into her soul that it was death to pull them out 
And that accounts for the degradation of most women " 

" But when you came here ? " 

" It began the year before , she died the year after — and she is 
there ” 

" You might have put her in consecrated ground ” 

“ Packed her among mouldering corpses, with the worms carrying 
messages between them — no, thank you Besides, the Church wouldn't 
marry us Why should it bury us ? She loved this wood in her best 
hours — and she is here m the heart of it " 

" And the village people, the doctor and parson, for instance ” 

" The doctor is a pal of mine , his brother, a little attorney living 
at Rickmansworth, does my legal business , the village people are 
three miles off But I needn’t give you details, they are neatly 
dovetailed " 

" And you live here alone ? ” 

" Oh no. There are half-a-dozen men I picked out of the gutter 
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— drunken sots who had gone under — God's leavings They are wait- 
ing to finish themselves off till I am through, and they have drunk to 
our last meeting here in the wood, as they let me down to her 
Excellent, isn’t it ? Planning it amuses me immensely, though when 
it comes off I shall not even hear the chink of their glasses " 

" You are mad, Ackersley ” 

" Say Beckersley Not a soul here knows my real name, or ever 
will " He stopped for a moment and his voice changed ” I may 
be mad, but I’m pretty miserable, and nearly played out,” he said 
” It's only the theatrical side of the business that helps me And I’ve 
done for myself, as she did, and I'm going out by the same gate — 
I want to be lost with her through all eternity in the heart of 
the wood, as for a httle while we were once lost in the heart 
of the world " 

" You have played the fool with your life, poor chap ” 

" A wild game, but worth playing, for I have had the best love of 
a woman,” Ackersley said, with the smile that made Gill love him 
" You must come and see my guests They get drunk occasionally 
still, when they can outwit me or bnbe Liggin Sometimes we have 
a wild orgy together We will to-night — the Rickmanswortli whisky 
is poison, bu t that is part of it ” 

" Does Lady Leabndge know anything ” 

“ No,” Ackersley answered fiercely, " and never will I wish I 
could see her strung up She did it all when she mamed Nina to 
Barkston But what it comes to is this, that there is nothing so safe, 
or, take it altogether, so successful, as your well-conducted middle 
class British home, presided over by the City-going father, and the 
wife-of-your-bosom-mother-of-your-childrcn sort of woman , no aspira- 
tions beyond a tolerable table, decent dress, and a month in the country 
or Switzerland once a year , no schemes beyond placing the boys out, 
seeing the girls marry men like their fathers, or getting into the pro- 
fessions open for women These people are the backbone of the 
country’s prosperity and morality , they are a part of the constitu- 
tion, just as roast beef is, or the morning paper and the pantomime 

at Christmas But, come — I'm not going to take you there to-day ” 

He looked towards the dark masses of the wood " There's nothing to 
see, not even the conventional mound I want to show you the house, 
and to-night we'll get as drunk as lords " 

” I won’t,” Gill burst out ” The whole thing is homblc I'm 
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going back to town There’s a train at 6 20 I shall walk down and 
catch it I can't stand any more of this ” 

“ Nonsense ! man , it's a way through — that's all that most of 
us find in the long-run " 

But Gill caught the 6 20 train 


IT 

The telegram came four months later . it was the only intimation 
he had of the end " Mr Beckersley’s funeral ts at two o’clock You 
are expected ” 

It was nearly half-past one when he reached Cheverley No one 
met him, and he was glad of it The walk did him good A short, 
grey man, with a curt, decisive manner, was standing at the gate 
“ Mr Gill ? I was Mr Beckersley legal adviser — my brother was 
his doctor,” he added " I fear they have gone to the wood, but no 
doubt they will wait for us " He led the way, as two months before 
Ackersley had done, but now the blackberry time was over, the leaves 
were falling, the bracken was brown, the north wind stirnng among 
the high branches Quite suddenly, deep in the wood, they came to 
an open grave A little apart, half-a-dozen men, old, most of them 
blear-eyed and curiously forlom-lookmg, huddled as close together as 
the vegetation would let them, helplessly waiting Liggin was there 
with his harp By lum stood a woman holding a little stand of wax 
flowers, but no glass shade covered them When Gill came in sight, 
Liggin moved his harp to the head of the grave , the lame man with 
the black patch over his eye went to the foot, cairying a basket that 
held some bottles of champagne and a dozen glasses A few yards 
ahead was the mast lying among the underwood, its little flag torn by 
a bramble Four men m black, business-like and inscrutable, waited 
by a plain cofiin, on which there was no name, nothing to identify it 
A red-faced man came forward, and in a hushed voice greeted GUI 
“ I was our eccentric fnend's doctor,” he explained , then, turning 
to the four men in black, and giving a comprehensive nod round, he 
said, " We can go on now ” The blear-eyed mourners straightened 
themselves, and drew near, stumbling a little over the uneven, difficult 
ground Liggin ’s fingers wandered to his harp, and slow and uncertain 
the notes of “ Old Lang Syne ” came from the strings The lame man 
poured out the champagne, and offered a glass to Gill, who shook his 
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head, but the rest each took one and waited with it untouched " I 
feel sure," the doctor said deferentially to Gill, *' it would hurt our 
fnend if he could know that any of us refused to carry out his strange 
idea He wanted us to dnnk to their last meeting " Gill hesitated, 
then reached out his hand 

" Give me some," he said, " I’ll dnnk to it ” The coffin was slowly 
lifted from the ground and lowered into the grave The blear-eyed men 
gathered closer, putting the glasses to their tremulous lijis and craning 
their necks to see the last of it Gill stood aloof till they fell back and 
helplessly waited again, holding their empty glasses Liggin’s notes 
sped out louder and clearer on the desolate air, till Mrs Liggin made 
a sign to stop him 

" I want to put tlus in with him,” she said, coming forward " It’s 
the best I ever made, and he did so much for us " She stooped over 
the grave, holding the wax flowers, reached down as far into it as 
possible, and dropped them The sound of the little thud, as they 
reached the bottom, went through Gill The four men began to throw 
in the earth The lawyer gave the doctor a sign, who m turn gave 
one to the strange guests, and straggling, shambling, and silent they 
followed him away through the trees, and disappeared Liggm picked 
up the greei baire covering of his harp, his son gathered the glasses 
and bottles together, the woman tightened a woollen shawl across her 
chest, and they, too, silently set out — presumably towards the house 
The lawyer and Gill remained watching the men at their work 

" It is to be quite flat," the former said, " and the vegetation 
pulled across it The mast is to be taken to another part of the wood, 
and left lying there " When it was all done, he turned to Gill “ You 
will come to the house ? " he asked 

" No I couldn't stand it Are those fnen going to live there still ? ” 
“ Till the end of the week Then they are provided for elsewhere 
The house is to be pulled down, and the site planted over till it becomes 
a part of the wood " 

" And then ? " 

" The gates are to be locked for ten years At the end of that 
time the fence is to be taken away, and the ground given to the parish 
of Cheverley for ever But no bit of it must be enclosed again The 
squatter, who is the ancestor of the ]erry-builder, is to be chased off 
it, but the gipsy is to be allowed to pitch his tent if he chooses, and 
the tramp to find a shelter if he can " 
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THE CHAMELEON 

1 MADE his acquaintance some ten years ago at the Hdtel Flaurent, 
Concameau, Brittany He introduced himself, I remember, at 
the table d’hdte, and entertained me with much lively small 

talk 

" My name," he said, with a delightful laugh, which disarmed 
formality, " is Green Apelles Green, of California Pray don't touch 
that ordtnatre It’s rank poison Try the cider I'm really awfully 
glad to see you, and I told old Flaurent to give you a good room facing 
the sea, and away from the smells " 

I expressed my thanks 

" Not at all The sight of a compatriot and a brother craftsman 
warms the cockles of my heart I saw Jean Baptiste snake out your 
easel What ? Only an amateur ! So much the better We shall 
not quarrel Do I know the ropes ? Well, I should smile Flaurent 
swears by me And Madame — I must introduce you to Madame — 
she is my particular friend ” 

I scanned him critically, but he met my glance frankly, an amused 
smile hovering upon his lips His physiognomy, no less than his 
physique, indicated remarkable vitality A round, brown, hairless 
face it was, redeemed from the commonplace by a pair of sparkling 
hazel eyes and a wide mouth filled with dazzling teeth His hair, 
fine as silk, was auburn m colour , his small nose tip-tilted skyward , 
his jaw, a tnfic heavy for so young a man, protruded, and his forehead 
was low and broad Sitting at table, I could form no just estimate 
of his physical proportions, but I learned subsequently that he had 
posed for Cabral, the sculptor, and the admnable symmetry of his 
limbs had found permanent expression in a bronze Discus Thrower 
which had excited the enthusiastic admiration of " Tout Pans " I 
judged him to be some five-and-twenty years of age 
" Been here long ? ” I asked 
“ Six months ” 

" Anything for the Salon ? " 

" Yes A marine Sky, sand, and sea Figures are not my forte. 
I never had the patience to learn to draw really well." 

46 
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We fell into art talk, and Apelles, under the influence of coffee and 
agars, waxed confidential 

“ I wish you had come earlier,” he said regretfully " I must leave 
Concarneau soon and look up a dealer m Pans I've half-a-dozen pot- 
boilers to dispose of, and it's folly selling ’em by proxy It may amuse 
you, but I’ve a queer gift of the gab I can screw fifty francs extra 
out of old Levy any day Not to put a fine point on it, I'm stone 
broke Not an obolus left I But Flaurent— God bless him — is 
my banker He thinks the world of me, does Flaurent Strange, 
isn’t it ? ” 

Soberly conswienng this question, I answer in the negative The 
personality of this gay Californian was irresistibly pleasing Ht had 
talent, which counts with the Latin race , good looks, which obtain 
recognition everywhere , and a twinkle in Ins left eye which commended 
itself to old and young Some Englishmen stopping at the hotel across 
the quay had christened him " Joyous Green ” The adjective was 
happily chosen 

" Un bon gar r on," said Monsieur Flaurent to me, “ tl tra loin ” 

" No,” cned a black-browed student from the " Beaux Arts ” 
" No,” he repeated m broken English, snapping his powerful, spatulate 
fingers, ” you have great wrong He is a good fellow, yes, but he will 
not go far He is — how do you call it — I'eau de Seitz ? ” 

" Charged with gas,” I suggested 

“ Parfaitement , sparkling, you say He has the gift of colour, 
bten entendu, but his drawing — Ciel f He has no patience, he cannot 
work, work, work ’’ 

None the less, during the weeks we spent together I developed an 
amazing fnendship for " Joyous Green ” He was good enough to say 
that my liking was returned We fished together, walked together, 
and painted the same models The latter, I remarked, were susceptible 
to magnetism Indeed, wherever we went the eyes of the maidens 
rested boldly or shyly, as the case might be, upon Joyous Green 

But the time came — all too soon — when Apelles and I bade each 
other good-bye His tnp to Pans could be no longer postponed 
Standing upon the top of the diligence, he took an affecting leave 
In his hand was a modest gnp-sack , by his side a battered paint- 
box of japanned tin His trunk, his easel, a crateful of canvases, and 
other impediments he entrusted to the care of Madame Flaurent I can 
recall the scene Franane, the chambermaid, m tears , Jean Baptiste 
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stanng stolidly at Apelles and muttering unintelligible nothings , 
Monsieur Flaurent gesticulating wildly , Madame waving a musk- 
scented pocket handkerchief and crying shnily, " Bon voyage I Bon 
voyage! " 

Apelles descended from his perch, kissed Madame upon each red 
cheek, shook hands once more with Flaurent and myself — I detected 
tears in his eyes — and remounted 

“ Je reviendrat," he sang, in the words of a chanson d' atelier , " mardi, 
ye revtendrat 1 ” 

The stout Breton driver cracked his whip, the horses sprang into 
their collars, and the diligence clattered noisily down the stone-paved 
stroi t 

“ Un charmant jeune homme," murmured Monsieur Flaurent in my 
ear, as we re-entered the cafe, and I called for a couple of “ bocks " 
“ Un charmant jeune homme 1 " 

We sorely missed his pleasant face and cheery ways, but as the day's 
sped by we wondered vaguely at his silence We watched the mails, 
but no letter came from Apelles He never returned to Concarneau 
His tiunk was burst open in my presence , it contained a pair of 
sabots, a paint-stained coat, some frayed underlinen, several numbers 
of an art journal, and a broken revolver 

" Ce sacre Green," cried mine host between his set teeth " C’est 
un voleur, voyez-vous, un voleur I " 

" Mats charmant, tout de mane" sighed Madame 
" He owes me,” shouted her husband, “ seven hundred and fifty 
francs Do you hear that, Madame Flaurent ? Seven hundred and 
fifty francs, for board bills and cash advanced Sapppp pp p pppnstt ! " 

Three spnngs later I had the pleasure of meeting " Joyous ” at 
Florence He was accurately attired in fawn-coloured cashmere cloth 
A camellia adorned the silken lapel of his frock-coat Upon his well- 
shaped feet were pointed, patent-leather boots , upon his head a 
fashionable tall hat He had grown a small moustache, the ends of 
which were carefully waxed In other respects he was unchanged 
" Why, Green," I cried, " this can't be you ? ” 

” Hush I " he whispered, laying his hand upon my arm " Don't 
yell, dear boy, and don't call me Green I am Green no longer My 
salad days are o\er I am Browne, with the final ' e,’ if you please. 
Apelles Browne.” 
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He winked The twinkle evoked the sunniest memones I saw 
once more the stone digue at Concarneau, the green surges of the 
mighty Atlantic, the white-coifed maidens, the gleaming stretches of 
wet sand, the brown-sailed fishing-smacks 
" Do you still paint ? ” I asked 

" Paint ! pas s* bcte, mon vteux. 1 am private secretary to Mrs. 
Gideon T Boal, of Philadelphia ” 

“ Boal's axle-grease ? " I ejaculated 

" Yes, my boy That blessed compound has limbered me up 
What do you think of this, and this, and this ? ” 

He pointed significantly to the pear-shaped pearl m his tie, the 
camellia, the patent-leather boots, the lemon-coloured gloves 

" You never met Boal ? No He was a type I ran across him 
at Forges-les-Eaux He was taking the cure there, but it did him 
no good He passed m his checks and I found myself alone with the 
widow Five millions, old man, and no children Think of it I 
had painted the portrait of the dear departed, and the widow could 
not speak a word of French Finally, she offered me two thousand a 
year as private secretary I have been with her a httle over a year, 

and — and " He paused I waited for the inevitable confession, 

but it did not come He glanced quickly at my face and concluded his 
sentence, “ and you must dine with us this very evening " 

" I am hardly in condition,” I began, “ to — er ” 

" Come as you are,” he said, eagerly “ Mrs Boal is not particular 
Bless you, you ought to have seen old Boal He took life easy in a 
flannel shirt And see here, my dear chap, the world does not seem 
to have wagged with you as it has with me I've got more money 

than I know how to spend Let me ” 

“ Stay,” I said, holding up my hand* " I am not a subject for 
chanty And, Apelles, before we pick up the strands of our friend- 
ship, you must tell me why you changed your name ” 

" You suspicious old crank," he replied, lightly " You look at 
me as if I'd robbed a tram However, I’ll gratify your harmless 
cunosity at once Let’s hunt a shade-tree " 

We walked down the Caserne until we found an unoccupied seat 
As we strolled along, I noticed that my companion frequently raised 
his hat in response to bows and greetings 

” You know all the world and his wife,” I observed 
" I'm in the swim,” he answered, carelessly , " but between you 
VOL IX K 
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and me these society people are a dull crowd But I'm awfully glad to 
see your picturesque old phiz again Some way you inspire confidence, 
and I want to unbosom myself ” 

We sat down presently and lighted a couple of cigars 
" You have been in California ? ” said Apelles, abruptly. 

“ Yes — many times ” 

“ Did you ever meet the Rev Jerome White ? ” 

“ The man who wrote Tertullian and hts Times ? Yes ” 

“ He was my father That astonishes you, eh ? Oh, yes, he had 
other children by another wife, but I was the eldest son, his Esau,” he 
added emphatically 

During our previous intercourse no bitter words had dropped from 
my fnend’s bps His greatest charm in my eyes had been an easy 
bonhomie, a " sweet reasonableness ” — as Matthew Arnold would have 
it — which confronted alike good or ill-fortune with philosophical 
suavity 

" I was a fairly good boy,” continued Apelles, gloomily , " not a 
godly youth, of course, but straight as a string, and plastic as clay m 
the hands of the potter The old gentleman might have moulded me 
into a parson if he had gone to work the right way, but he hved, among 
his books, way back in the centuries, and my stepmother was a regular 
devil She sowed discord between us, and the governor had a hot 
temper Every week or so we would have a row, until the thing 
became monotonous One morning he dubbed me ' a son of Belial ' 
1 told him, with a gnn, not to revile himself That made him boil 
We had a frightful scene, and I— I was nineteen — threatened to leave 
his roof ‘ Go,’ he said, pointing to the door , ‘ go, and disgrace my 
good name ' 

" ' I don’t call White a good name,' I retorted, ‘ and from now on 
I propose to discard it ' 

” I left the house with a densive laugh on my lips and shipped 
aboard a sailing-ship bound to Havre, around the Horn Before we 
were out of Golden Gate Bay 1 regretted my rashness, but it was too 
late The second mate asked me my name ' Green,' I said He 
eyed me curiously * Green, is it,' he said, not unkindly ' Well, my 
lad. Green is a better name than Black ’ ” 

Apelles laughed and slapped me on the shoulder 
" And that’s how I filched the name of Green,” he added, resuming 
his natural manner ” But I never liked the name It smacked of 
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a youthful verdancy, and accordingly some two years ago I dropped 
it I am no longer Green, but brown I always was, and Browne, with 
the final ' e,' remember, I propose to remain " 

" And your father * ” I asked 

" When 1 landed at Havre I learned by chance that he was dead 
A little money came to me from his estate, but, like a fool, I spent it 
I was always, you know, un panter petti Then I drifted Into Art, 
painted bon-bon boxes for a living You know all about it " 

" And now,” I said, slowly, " you propose to many Mrs Boal ” 

" She proposes to marry me,” he amended, ” and why should I say 
her nay ? I tell you I'm not built for a poor man My appetite for 
all the good things of life is too large, and my morals — you see I am 
honest — too slim But it's easy, as dear Becky says, to be virtuous 
with ten thousand a year, and it must be easier still with an income of 
half a million I used to wonder why the deuce Boal had been per- 
mitted to accumulate his vast pile No one was the better off, not 
even his wife — poor woman — as long as he lived But lus death 
emphasised the eternal fitness of things I could not hope to rake up 
a million dollars m a million years, but, by Jove, I can oil the wheels 
of a thousand lives with the proceeds of Boal’s axle-grease I mean 
to keep the Recording Angel busy jotting down my credits m the 
ledger The poor little debits will soon be wiped out I daresay you 
thought I had treated the Flaurcnts scurvily So I did I intended 
to remit, but my marine was skied at the Salon, and the pot-boilers 
went for a song However, I paid the old dears in full a few months 
ago, and sent Madame a gold watch and chain Well, old man, I have 
confessed and cned mea culpa Is it all right ? ” 

" It is all right,” I replied, and we shqok hands 
” And you will dine with us to-night at Doney's, hey I * * * * * 7 " 

“ With pleasure " 

I had expected to find in the person of Mrs Gideon T Boal the 

typical American parvenue — a large, loud-voiced, be-diamonded female 

I was agreeably surprised to meet a pretty little woman, a sugar-blonde, 

of genteel (I apologise for the word) beanng, with precise manners and 

a “ prunes and pnsms ” voice Her chin and nose, faintly encarmined, 

were sharply moulded, and I learned from Apelles that she suffered 
from dyspepsia, and had passed her thirty-fourth birthday 

During dinner " Joyous ” was in high spirits, but the widow spoke 
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seldom She watched Apelles out of the comer of her eye, and smiled 
approvingly at his quips The approaching marriage was discussed, 
and my fnend made no secret of his change of name 

" First White,” he said, ” then Green, now Browne I am a 
chameleon, by Jupiter, a chameleon I take my colour from my 
environment White in California , white with dust , white, too, of 
soul, a dear little innocent Then green, green as the pleasant vine- 
yards of France, and here m sun-baked Italy, brown Brown as the 
eternal hills, brown as the faces of the contadmt t " 

” I must leave you two for five minutes,” he observed, carelessly, 
after the coffee had been brought in " I promised to meet a man 
at the club Be sure and take your Lacto-Peptme, Alethea ” The 
widow’s name was Alethea " Fifteen grains, my love, in half a 
wineglassful of water ” 

“ He has a beautiful figure,” said Mrs Boal to me, “ but he is very 
young ” 

" You, too, are young,” I replied, bluntly 

'* No, I am no longer young , I don’t feel young Nobody feels 
young who takes Lacto-Peptme Yes, thank you — fifteen grains 
Ten used to be sufficient, but I had to increase the dose ” 

" You and Apelles intend to live in Philadelphia ? ” 

“ No People are so unkind at home They will say he marned 
me for my money ” 

" He is very lucky,” I murmured, " very lucky indeed ” 

“ Mr Boal,” she observed, whimsically, ” considered me a fool ” 

At the urgent request of this queerly assorted couple I consented 
to remain m Florence until after the wedding, and made thereby two 
discoveries, to wit Mrs Boal was childishly fond of society, and, 
further, a devout church member, a Presbyterian of the straitcst 
sect. 

" My disposition,” said Apelles to me, " is changing for the worse 
This simple, pastoral diet of family prayers, tea-fights, and lawn-tennis 
palls on my jaded palate Alethea is as good as gold You mustn't 
think I’m kicking , the fact is. I've not got a kick left m me But — 
hang it all — the thought of measuring out that Lacto-Peptme three 
times a day, till death do us part, does make me squirm I There — 
pussy's out of the bag, and I feel better already ! ” 

" My fnend,” I said, severely, ” have you ever heard of the Doctrine 
of Compensation ? ” 
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" D the Doctrine of Compensation I say,” he wluspered, 

“ let's run up to Pans, and take in the Folies Berg&res, etc.” 

” Are you mad ? ” *. 

” Saner than you, I'll be sworn " 

He pressed my arm affectionately 

" One little, harmless bust,” he urged, “ before the final catastrophe 
It will do us both good We shall return rejuvenated I can invent 
a thousand excuses — a million, if necessary Come, let us go , my 

feet are aching for the asphalt We will dine at Bignon’s, sup at ” 

” You are not mad, Apelles," I said angnly ” You are a fool 1 ” 

” You won’t come with me ? ” 

“ Certainly not ” 

” Then I shall go alone ” 

“ If you do that, Apelles, if you tnfle with the feehngs of a loving 
woman, I shall call you knave as well as fool Confound it, man, have 
you no loyalty, no gratitude ? ” 

“ Come with me,” he persisted “ Come with me ” 

“ No ” 

“ Shake hands, you old cuno I was only joking ” 

I held out my hand reluctantly Somehow, in my obtuse fashion, 
I failed to appreciate the jest A strange light gleamed in my fnend’s 
eyes In his hazel eyes some imp of unrest was dancing a fantastic 
pas seul, a measure set to the music of Bohemia, those magical cadences 
of no time, no country, which surely wooed the fancies of Sappho, 
Catullus, Murger, De Musset 

We walked in silence the length of the Lung’ Aino, and then parted 
for the night Apelles sought his club, and I my lodging, near the 
Mercato Vecchio During the greater portion of the day following I 
was busily employed collating a cunous Latin manuscript at the 
monastery of the Certosa Returning to Florence late m the afternoon, 
I met a young Englishman 

” Your fnend Apelles,” he said, laughing, " had better sacrifice 
to the gods that pear-shaped pearl of his His luck is too good to last ” 
“ What do you mean ? ” 

” Mean ? Why, haven't you heard ? He was playing baccarat 
at the club last night, and won fifteen thousand francs Fortune 
comes to him with both hands full ” 

As I mounted my steep staircase 1 questioned the truth of this 
story Mrs Boal regarded all forms of gambling, even piogressive 
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euchre for bon-bons, with Pharisaical horror Apelles cared little for 
card-playing He had often assured me that he disliked the winning 
of a fnend’s money, and to gratify the widow he had renounced whist 
Why — I asked myself — why this sudden indiscretion ? 

As I unlocked the door of my modest apartment, sous les toils, I 
perceived a letter lying upon the floor I picked it up and opened it 
with sundry qualms 

" Jacta est alea," it began “ I leave Florence this afternoon for 
Pans, and ultimately Norway Indirectly you are responsible for this 
flight into Egypt Till you appeared on the scene I was satisfied with 
my condition I hugged my chains But the sight of your old 
velveteen coat suggested forbidden fruit I began to sigh for Liberty, 
with a large * L,' and that cursed phial of Lacto-Peptme, which I packed 
around in my vest pocket, grew heavier each day I am awfully sorry 
for poor Alethea, but Capo di Monte will console her He measures 
forty-four inches round the chest The fact is she is a saint with an 
infirmity of stomach , I, alas, am a sinner Nous ne mar chons pas dans 
le mime chemtn 1 made a winning last night which will keep my feet 
out of miry places — Ever thine, Apelles 

“PS — You know my idiosyncrasy, my chameleon-hke habit. 
You will not, therefore, be surprised to learn that I have decided to 
drop the name Browne It reminds me painfully of Boal You can 
wnte me, care of the American Consul, Chnstiama, addressing Apelles 
Gray. Gray is a nice, neutral name, noncommittal, in harmony with 
northern skies, granite cliffs, seething, swirling waters, and salmon 
leaping in lonely pools Think kindly of me Vale ” 

I laid the letter down with a sigh Why had this fellow twice 
crept into my life and out of it ? What subtle chord of sympathy 
connected us ? Why did I feel so hornbly, miserably lonely ? To 
these and other questions I could find no answer 

The widow took, weeping, to her bed Anadne, lying lonely upon 
the strand of Naxos, shed no more acrid tears than die, but Don 
Giovanni Capo di Monte ultimately consoled her She is now a 
pnnapessa with three children and a tnple-chin I understand that 
Lacto-Peptme is not to be found m the princely medicine chest, and 
that Her Excellency enjoys superb health She attends mass regularly, 
she plays poker, she ndes a bicycle to reduce her flesh, and the 

cotillon 1 V or turn et mutabile semper femma / 
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Seven years later I was in London, at the Westminster Aquarium 
My small affairs had prospered. I was no longer out of elbows, nor 
out of pocket But apart from material prospenty I had been 
singularly unfortunate I had married and within eighteen months 
buned a young wife I still walked the world alone, without Idth or 
kin, a solitary man 

As I strolled idly from tank to tank, my atterition was nveted upon 
the name " Apelles,” in flanng type Unconsciously my mind reverted 
to " Joyous Green ” I had wntten to him, care of the American Consul, 
but the letter had been returned to me 1 had also made inquiries in 
Berlin, Pans, New York, and London, but my friend had disappeared 
" Who is Apelles ? ” I asked of a saleswoman 
*' The Perfect Man,” she replied, promptly " He shows three 
times a day Eleven to twelve Three to four Nine to ten Go 
and see him ” 

" But who is he ? ” 

" Nobody knows He wears a mask They say,” she added, 
mystenously, " that he’s no end of a toff, a West-ender, a reg’ler swell I 
Let me sell you his picture Only a * bob ’ ” 

She pushed a photograph across the counter I glanced at it, 
paid for it, ai 1 retired 

It was, indeed, Apelles The face was hidden by the mask, but 
the rather coarse chin and magnificent throat were not to be mistaken 
I consulted my watch — half-past eight — and scnbblcd a hne upon a 
card 

" Give that to Apelles,” I said to one of the Aquanum servants 
" Hapelles don't see nobody,” he replied " Thank ye, sir. I'll 
send in the card, but 'e don’t see nobody ” 

He returned, however, grinning 

" Yer in luck, sir Hapelles is hamiable ’E’ll see ycr in ’is 
dressmk-room Please to f oiler me ” 

I was ushered into a small room behmd the big stage, and there, 
in white tights, with a cloak thrown across his broad shoulders and a 
agar between his bps, sat " Joyous Green ” ! 

But joyous no longer His face was redder and coarser , his eyes 
had lost their brilliance , the expression of his features was morose 
and gloomy 

“ So we meet again,” he cned, with a mirthless laugh. " What 
a world it is I " 
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I stared at him for the moment speechless 

“ Behold the Perfect Man/' he continued, " and take a agar ; 
they’re perfect, too " 

They were, in fact, perfectos of the most expensive brand 
" What are you doing here ? ” I asked 

" Putting my muscles to a new and original abuse I make thirty 
pounds a week Do you earn as much ? ” 

" No ” 

" I thought not Scribbling is shockingly underpaid I've kept 
partial track of you in the magazines and elsewhere You preserve, 
my fnend, the illusions but not the appearance of youth your back 
is bowed , your hair is thin and grey Look at me ” f 

He flung his cloak aside and sprang, theatrically, to his feet The 
light from two incandescent lamps fell full upon his superb body He 
had grown larger, more massive, but still retained that marvellous 
proportion of strength and grace, that admirable combination of bone, 
muscle, and sinew, which had inspired the " Discus Thrower,” tlfe 
masterpiece of Cabral 

" I see a change,” I said, coldly 

" Well, am I not a creature of change, a chameleon ? White, Green, 
Browne, Gray, and now Black Let me introduce myself to you 
Apelles Black, Professional Poser ” 

" Where have you been these seven long years ? ” 

" I spent four of them in the Southern Seas I heard the waves 
breaking upon the coral reefs of Tahiti I saw the palm groves of 
Samoa, the volcanoes of Hawaii Then I wandered through Chili and 
Peru Finally, I met the enterprising Spinks, and he tempted me with 
his gold It is he who has exploited me as the Perfect Man I must 
face my audience m five minutes Will you wait and see me go through 
my tricks ? ” 

" No,” I rephed, humedly “ Not to-night ” 

"Ah, the difference between the perfect man and the imperfect 
soul is too offensively salient Good-night, mon cher , come and see 
me to-morrow at eight ” 

Accordingly, at eight I presented myself, determined to make one 
vigorous effort to rescue this brand from the burning Apelles was 
awaiting me His humour had changed He appeared five years 
younger 

" I was blue last night,” he admitted, “ an ugly colour I saw a 
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ghost It gibbered at me as I talked with you The ghost of what 
I might have been, eh ? The coultsses harbour many sudi grisly 
phantoms I You evoked the spirit, but Spinks laid it with a 
cheque ” 

" Quit this cursed business," I said, with energy “ Come to Pans 
with me and take up drawing again You are young , you have 
talent , the gift of colour , a trained sense of the beautiful All you 
need is two years under Bouguereau , two years, eight hours a day, 
of black and white ” 

" Very fine, mon vteux, but if I leave my dear Spinks I walk out 
of this a pauper " 

" I have enough for two Live with me ” 

" You have the best heart, old fellow, the kindest in the world, 
but your brain is soft, too Your ideas are Utopian I am unstable 
as Reuben My grandmother was a Spanish Mexican, and I mhent 
from her a brown skin and a cursed habit of procrastination I can 
appreciate the better, but I choose the worse That, perhaps, is the 
unpardonable sin I have paved a whole section, six hundred and 
forty acres, in Hades with my good resolutions ” 

** But you can resist temptation,” I said, warmly "You abandoned 
a cool five millions You ” 

" The Lacto-Peptine did it,” he interrupted, with a gnmace 
“ That and the Westminster Confession of Faith If I had gauged 
the true nature of that woman (might have married her The Italian 
has kicked the foolishness out of her, so I hear, but she would have 
ruled me, I suppose, with a rod of iron Nb, no, you must let me go 
to the devil m my own way, ahd at jpy own gait Perhaps,” he added, 
slowly, “ we had better not meet You are terribly upsetting, do you 
know it, with your cut and dned code of ethics , your sober, serious 
face Go your ways, mon vteux, and leave me to wallow in peace. 
We will crack one bottle for old sakes’ sake, and part I ” 

I argued with him for ten minutes, and lost my temper He rang 
a handbell and told the call-boy to send round some champagne 

" I'll not drink with you,” I cried, hotly, seizing my hat, “ I despise 
you too much I could kick myself for wasting a thought upon you 
You are rotten, rotten to the core ” 

He listened in silence, but when I turned to leave he barred 
the way 

" You are perfectly right,” he said, coolly, " but I prefer to 
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call myself names I can do the subject justice, you can’t I 
Good-night ” 

1 hesitated Something m his face moved me profoundly 

" I beg your pardon, Apelles You are nobody’s enemy but your 
own I have no earthly right to reproach you Here is my address 
m Pans My offer to you remains open for six months As the 
Perfect Man I have no use for you, nor you for me, but as Apelles, the 
painter, I would welcome you as a brother — good-bye ” 

As soon as my work, a comparison of certain MSS in the library 
of the Bntish Museum, was concluded, I determined to return to Pans 
London provoked my spleen Go where I would, the name " Apelles " 
stared me in the face The walls of the town were plastered with 
liomble advertisements The Perfect Man met me at every comer 
This shameful publicity angered me beyond measure " I must 
take some drastic medicine,” I reflected, “ I must see this poser 
before I go The sight of him, m public, will surely cure my absurd 
complaint ” 

But when I reached the Aquanum I learned, to my amazement, 
that Apelles had vamshed None knew whither 1 I interviewed Mr 
Spinks, who foamed at the mouth with impotent rage, and denounced 
the Perfect Man in words which cannot be repeated 

" Black I ” he said, fiercely " Blackguard would be the better 
name ” 

" Does he owe you money ? " I asked, coldly 

“ No, sir,” replied the distinguished Spinks, " but he owes me 
gratttood He paid up his forfeit, all he had, I reckon, but what of it ? 
He’s fooled me out of thousands , yes, sir, thousands Why, I'd 
signed papers to take him to New York The women there would 
have gone crazy over his shape His abdominal muscles were as good 
as a gold mine I In a year, one year, he’d ha’ become famous 1 ” 

" Infamous,” I suggested 

Mr Spinks stared and continued 

“ He’s a fool, a d d, ungrateful, senseless fool Oh Lord, oh 

Lord, what a fool he is 1 ” „ 

I returned to Pans, rejoicing. My good Babette, the wife of the 
concierge, greeted me effusively 

“ We have a new lodger,” she cned, “ a fnend and compatnot of 
Monsieur.” > 
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" His name ? ” I asked, idly 

“ C'est drdle ," she rephed, " but he has no name He told me to 
call him Monsieur Blanc I ” 

The truth flashed upon me, and pushing Babette hastily aside, I 
rushed upstairs Apelles, with outstretched hands and smiling face, 
was standing at the door of my salon 

" Yes," he said later, “ I have taken you at your word I make 
no promises, no rash resolutions I have realised, to my shame, that 
I cannot stand alone, but I lean on you In my protean capacity I 
have rung change upon change 1 have travelled a weary road from 
White to Black Is it possible, I ask you, to retrace my steps ? " 

" It is possible " 

“ I hope so I begin again to-morrow at Julian’s For a name — 
even a dog must have a name — I shall adopt that of Blanc It suggests 
whitewash Blanc d’Espagne Honestly, I feel regenerate, but ” — 
he sighed — " I know my weakness " 

It is now September For eight months Apelles has worked like 
a horse Has he the staying qualities of that quadruped ? That is 
the question 
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THE KING IS DEAD, LONG LIVE THE 

KING 

I T was not very quiet m the room where the king lay dying 
People were coming and going, rustling in and out with hushed 
footsteps, whispenng eagerly to each other , and where a great 
many people are all busy making as little noise as possible, the result 
is apt to be a kind of bustle that weakened nerves can scarcely endure 
But what did that matter ? The doctors said he could hear 
nothing now He gave no sign that he could Surely the sobs of his 
beautiful young wife, as she knelt by the bedside, must else have 
moved him 

For days the light had been carefully shaded Now, m the hurry, 
confusion, and distress, no one remembered to draw the curtains close, 
so that the dim eyes might not be dazzled But what did that matter ? 
The doctors said he could see nothing now 

For days no one but his attendants had been allowed to come near 
him Now the room was free for all who chose to enter What did 
it matter ? The doctors said he knew no one 

So he lay for a long time, one hand flung out upon the counterpane, 
as if m search of something The queen took it softly in hers, but 
there was no answering pressure At length the eyes and mouth 
closed, and the heart ceased to beat 

“ How beautiful he looks ! ” they whispered one to another 
When the king came to himself it was all very still — wonderfully 
and delightfully still, as he thought, wonderfully and delightfully 
dark It was a strange, unspeakable relief to him — he lay as if m 
heaven The room was full of the scent of flowers, and the cool night 
air came pleasantly through an open window A row of wax tapers 
burned with soft radiance at the foot of the bed on which he was 
lying, covered with a velvet pall, only his head and face exposed . 
Four or five men were keeping guard around him, but they had fallen 
fast asleep 

So deep was the feeling of content which he experienced 
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that he was loth to stir Not till the great clock of the palace 
struck eleven did he so much as move Then he sat up with a 
shght laugh 

He remembered how, when his mind was failing him, and he had 
rallied all his [lowers in one last passionate appeal against the injustice 
which was taking him away from the world just when the world most 
needed him, he had heard a voice saying " 1 will give thee yet one 
hour after death If, in that time, thou canst find three that desire 
thy hfe, live ! ” 

This was his hour, his hour that he had snatched away from death 
How much of it had he lost already ? He had been a good king , he 
had worked night and day for his subjects , he had nothing to fear, 
and he knew that it was very pleasant to live , how pleasant, he had 
never known before, for, to do him justice, he was not selfish , it was 
his unfinished work that he grieved about when the decree went 
forth against him Yet, as he passed out of the room where the 
watchers sat heavily sleeping, things were changed to him somehow 
The burning sense of injustice was gone Now that he came to think 
of it, he had done very little True that it was his utmost, but there 
were many better men in the world, and the world was large, very 
large it see ned to him now Everything had grown larger He 
loved his country and his home as well as ever, but m the mght it 
had seemed as if they must perish with him, and now he knew that 
they were still unchanged 

Outside the door he paused a moment, hesitating whither to go 
first Not to the queen The very thought of her grief unnerved 
him He would not see her till he could once more clasp her in his 
arms, and bid her weep tears of joy only because he was come again 
After all, he had but an hour to wait 'Before the castle clock struck 
twelve he would be back again in life, remembering these things only 
as a dream He sighed a little to think of it 

" All that to do over again some day,” he said, as he recalled his 
last moments. 

Almost he turned again to the couch he had so lately left 
" But I have never yet done anything through fear,” said the king 
And he smiled as he thought of the terms of the compact His 
city lay before him in the moonlight 

“ I could find three thousand as easily as three,” he said "Are 
they not all my fnends ? " 
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As he passed out of the gate, he saw a child sitting on the steps, 
crying bitterly 

" What is the matter, little one ? ” said the sentinel on guard, 
stopping a moment 

“ Father and mother have gone to the castle, because the king’s 
dead,” sobbed the child, " and they've never come back again , and 
I’m so tired and so hungry I And I’ve had no supper, and my doll's 
broken Oh I I do wish the king were alive again I " 

And she burst into a fresh storm of weeping It amused the king 
not a little 

" So this is the first of my subjects that wants me back I ” he said 

He had no child of his own He would have liked to try and 
comfort the little maiden, but there were other calls upon him Just 
then He was on his way to the house of his great fnend, the man 
whom he loved more than all others A kind of malicious delight 
possessed him, as he pictured to himself the deep dejection he should 
find him m 

*' Poor Amyas l ” he said ” I know what I should be feeling 
in his place I am glad he was not taken I could not have borne 
his loss ” 

As he entered the courtyard of his fnend’s house, hghts were 
being carried to and fro, horses were being saddled, an air of bustle 
and excitement pervaded the place Look where he might, he could 
not see the face he knew so well He entered at the open door His 
fnend was not in the hall Room after room he vainly traversed — 
they were .ill empty A sudden horror took him Surely Amyas 
was not dead of grief ? 

He came at length to a small pnvate apartment, m which they had 
spent many a happy, busy hour together , but his fnend was not 
here either, though, to Judge by appearances, he could only Just have 
left it Books and papers were tumbled all about in strange confu- 
sion, and bits of broken glass strewed the floor 

A little picture was lying on the ground The king picked it up, 
and recognised a miniature of himself, the frame of which had been 
broken in the fall He let it drop again, as if it had burnt him The 
fire was blazing bnghtly, and the fragments of a half-destroyed letter 
lay, unconsumed as yet, in the fender It was in his own writing 
He snatched it up, and saw it was the last he had written, containing 
the details of an elaborate scheme which he had much at heart He 
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had only just thrown it back into the flames when two people entered 
the room, talking together, one a lady, the other a man, booted and 
spurred as though he came from a long distance 

“ Where is Amyas ? ” he asked 

" Gone to proffer his services to the new king, of course," said the 
lady " We are, as you may think, in great anxiety He has none 
of the ridiculous notions of his predecessor, who, indeed, hated him 
cordially The very favour Amyas has hitherto enjoyed will stand 
in his way at the new court I only hope he may be in time to make 
his peace He can, with truth, say that he utterly disapproved of the 
foolish reforms which his late master was bent on making Of course, 
he was fond of him in a way , but we must think of ourselves, you 
know People m our position have no time for sentiment He 
started almost immediately after the king’s death I am sending his 
retinue after him " 

“ Quite right,” said the gentleman, whom the king now knew as 
one of his ambassadors “ I shall follow him at once Between you 
and me, it is no bad thing for the countiy That poor boy had no 
notion of statesmanship He forced me to conclude a peace which 
would have been disastrous to all our best interests Happily, we 
shall have wir directly now Promotions in the army would have 
been at a standstill if he had had his way " 

The king did not stay to hear more 

*' I will go to my people,” he said “ They at least have no interest 
to make peace with my successor He will but take from them what 
I gave ” 

He heard the clock stnke the first quarter as he went He was, 
indeed, a very remarkable king, for he knew his way to the poorest 
part of his dominions He had been there before, often and often, 
unknown to any one. and the misery which he had there beheld 
had stirred and steeled him to attempt what had never before been 
attempted 

No one about the palace knew where he had caught the malignant 
fever which had earned him off He had a shrewd suspicion himself, 
and he went straight to that quarter 

" Fevers won't hurt me now,” he said laughing The houses 
were as wretched, the people looked as sickly and squalid as ever 
They were standing about in knots m the streets, late though it was, 
talking together about him His name was in every mouth The 
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details of his illness, and the probable day of his funeral, seemed to 
interest them more than anything else 

Five or six men were sitting drinking round a table m a dis- 
reputable-looking public-house, and he stopped to overhear their 
conversation 

" And a good riddance, too I " said one of them, whom he 
knew well " What's the use of a king as never spends a farthing 
more than he can help ? It gives no impetus to trade, it don’t 
The new fellow’s a very different sort We shall have fine doings 
soon ” 

“ Aye 1 " struck m another, " a meddlesome, priggish sort of chap 
he was, always awomtting us about clean houses, and such like 
What right's he got to interfere, I'd like to know ? ” 

" Down with all kings ! says I," put in a third , " but if we're to 
have 'em, let ’em behave as sich I like a young fellow as isn't afraid 
of his missis, and knows port wine from sherry " 

" Wanted to abolish capital punishment, he did 1 " cned a fourth 
" Thought he’d get more work out of the poor fellows m prison, I 
suppose ? Depend on it, there’s some reason like that at the bottom 
of it We ain’t so very perticular about the lives of our subjects for 
nothing, we ain't , ” an expression of opimon in which all the rest 
heartily concurred The clock struck again as the king turned away , 
he felt as if a storm of abuse from some one he had always hated 
would be a precious balm just then He entered the state pnson, 
and made for the condemned cell Capital punishment was not 
abolished yet, and in this particular instance he had certainly felt 
glad of it 

The cell was tenanted only by a little haggard-looking man, who 
was writing busily on his knee The king had only seen him once 
before, and he looked at him curiously 

Presently the gaoler entered, and with him the first councillor, a 
man whom his late master had greatly loved and esteemed The 
convict looked up quickly 

“ It was not to be till to-morrow,” he said Then, as if afraid he 
had betrayed some cowardice, " but I am ready at any moment. 
May I ask you to give this paper to my wife ? " 

“ The king is dead,” said the first councillor gravely " You are 
reprieved His present majesty has other views. You will, in all 
probability, be set at large to-morrow." 
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" Dead ? *’ said the man with a stunned look 
” Dead ! ” said the first councillor, with the impressiveness of a 
whole board 

The man stood up, passing his hand across his brow 
" Sir,” he said earnestly, “ I respected him For all he was a 
king, he treated me like a gentleman He, too, had a young wife 
Poor fellow, I wish he ah ere alive, again ! " 

There were tears in the man's eyes as he spoke 
The third quarter struck as the king left the prison He felt 
unutterably humiliated The pity of his foe was harder to bear 
than the scorn of his fnends He would rather have died a thousand 
deaths than owe his life to such a man And yet, because he was 
himself noble, he could not but rejoice to find nobihty in another 
He said to himself sternly that it was not worth what he had gone 
through He reviewed his position in no very self-complacent mood 
The affection he had so confidently relied upon was but a dream 
The people he was fain to work for were not npe for their own improve- 
ment A foolish little child, a generous enemy, these were his only 
fnends After all, was it worth while to live ? Had he not bettei 
get back quietly and submit, making no further effort ? He had 
learnt his lesion , he could *' he down in peace, and sleep, and take 
his rest ” The eternal powers had justified themselves What 
matter though every man had proved a liar ? The bitterness had 
passed away, and he seemed to see clearly 

Thick clouds had gathered over the moon, and the cold struck 
through him All at once a sense of loneliness that cannot be 
desenbed rushed over him, and his heart sank Was there really 
no one who cared — no one ? He would have given anything at that 
moment for a look, a single word of real sympathy He longed with 
sick longing for the assurance of love 

There were yet a few moments left How had he borne to wait 
so long ? This, at least, he was sure of, and this was all the world 
to him He began to find comfort and consolation in the thought , 
he forgave — indeed he almost forgot — the rest Yet he had fallen 
very low, for, as he stood at the door of his wife's room, he hesitated 
whether to go m What if this, too, were an illusion ? Had he not 
best go back before he knew ? 

“ But I have never yet done anything through fear," said the 
long 
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His wife was sitting by the fire alone, her face hidden, her long 
hair falling round her like a veil At the first sight of her, a pang of 
self-reproach shot through him How could he ever have doubted ? 

She was wearing a nng that he had given her — a ring she wore 
always, and the light sparkled and flashed from the jewel Except 
for this, there was nothing bnght m the room 

He ardently desired to comfort her He wondered why all her 
ladies had left her Surely one might have stayed with her on this 
first mght of her bereavement ? She seemed to be lost in thought 
If she would only speak, or call his name I But she was quite silent 
A slight noise made the king start A secret door in the wall 
opened, the existence of which he had thought was known only to 
himself and his queen, and a man stood before her 

She put her finger to her bps, as though to counsel silence, and 
then threw herself into his arms 

" You have come,” she said — “ Oh, I am so glad ! I had to hold 
his hand when he was dying I was frightened sitting here by myself 
I thought his ghost would come back, but he will never come back 
any more We may be happy always now,” and drawing the nng 
from her finger, she kissed it, weeping, and gave it to him 

When midnight struck, the watchers wakened with a start, to 
find the king lying stark and stiff, as before, but a great change had 
come over his countenance 

“ We must not let the queen see him again,” they said. 
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THE KING’S LAST SAILING 

T HE body of Smerd was sent forth in the blazing ship, and the 
wind swelled out the great sail that stood high up across the 
mast, as yet ungraspcd by the fire Water, wind, and flame 
surrounded the enshrouded king who had led his vikings to the battle 
and the spoiling across unknown heaving seas into strange lands No 
more would come from Smerd the shout of the full throat as he led to 
the fight his wild, hard men No more would his axe flash m the swing 
of death For Smerd lay still 

It had come to pass that he had gone the way that all go He 
had died as should die a Norse king — this hard, implacable, slaying 
Smerd I But a strange softness was in his face as he lay in the peace 
of death on the bale Over his body the scald had chanted his deeds 
of glory He had sung of the slaying of Or, whose might was as the 
might of a he -t — Or, who had fallen before the death-swing of the axe 
of Smerd 1 And the song of the scald had told of the sacking of burgs, 
and the burnings And through the song the king had lam with the 
calm of death on his face, his axe and spear and sword lying in stillness 
by him And the sacred, hallowed ntes of the dead had followed the 
song And the wise women had muttered the magic runes He had 
gone the way of the brave I 

A blazing, wind-driven ship was bearing him now to his last end 
The glow of the fire sank into the waters and rose up, filling the air 
And the glow ht up the face of Smerd as he lay 

From the vikings standing on the shore there came a mighty shout. 
They could see from afar the face of the king as the glow dwelt upon it. 

" It is well with him m Valhalla 1 " cned Thorold, the scald of the 
keen eyes — the wise one " It is well with Smerd. He smiles t He 
snules in the glow of the flame ! ” 

A murmur went around and a wise woman made a sign 
" *Tis as the sea-rune said,” she muttered 

" It is then the omen,” said Thronn of the heavy sword to Thorold 
" It is,” cned Thorold again, his voice swelling out into a chant 
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" The sign has come Odin has welcomed Smerd Even now is the 
going of the feast in Valhalla The gods nse in the great hall to quaff 
their cups to the hero And the smile is on the face of the dead yonder 
as it goes out into the vastness The smile m the glow of the fire It 
is the sign It is the sign 1 It is well Go forth, O body of Smerd, 
to the wind, the water, the flame, the fire Mingle thou and be lost 
Meet thou the redness of the fire and the sweep and hurl of the wind 
Meet thou the waters, Smerd Thou handler of the crushing axe 1 
Thou slayer of Lan 1 Thou hero whose soul the gods have acclaimed 
in Valhalla I Go forth, O king, in the blaze 1 " 

Again the wise woman made a sign 

“ ’Tis as the rune goes that Hild stitched in his shroud," she said 
to herself “ And told I her the meaning of it, and the mystery of it 
Hild who is gone — who loved Smerd Hild who is gone 1 " 

The vikings were again shouting mightily The sign had come ! 
They stood around Thorold, the scald of the keen eyes — the wise one 
Long-haired, blue-eyed, great-limbed men clad in skins Wild-faced 
sons of the sea and the battle and the storm They held aloft their 
swords and axes and spears, and clashed them together as they shouted 
No more would their king lead them to the fight and the spoiling and 
the carouse No more would they follow him to the sacking and the 
burning No more would they see him striding in their front, whirling 
his axe He was gone But his going was the going of a hero He 
had fallen fighting — as a Norse king should fall How his axe had 
crashed and split and hewed 1 Around him had lam in heaps the men 
that had died from the smite of him ! And then they had borne him 
away, and earned him hither, and sent his body on the ship yonder 
to its last end 1 

The vikings shouted and shouted Odm had welcomed Smerd 1 
And even now the gods were acclaiming him in the feast in the great 
hall The sign had come He had smiled as he lay in the glow of the 
flame 

At last they were silent They were standing and watching the 
flames from the ship as it was beanng swiftly out under the press of 
the great sail 

“ The fire touches not the sail," said Flann of the red hair to Thronn 
'* And sails she as though Korl of the helm had her m his grasp She 
goes her way straight as a sword ” 

“ It is so 1 " exclaimed Thronn. 
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“ It jp so I ” echoed the vikings wondenngly 
“ Why is this ? *’ asked Flann of Thorold, who was standing near. 
Thorold bent down and shaded his eyes with his hand as he looked 
out across the water to the swift-going ship, which now was far off 
The vikings looked at him questioningly Thorold had the deep 
knowledge ! He knew the meaning of things I 

The wise woman who had made the sign was gone 
*' The wind blows the fire away to the side of the sail,” said Thorold, 
last , " and the helm seems to be still — as if it were held ” 

‘ * It is strange that the helm should be still,” said Flann " Where 
is Godcnl, tlie wise woman who made the sign of the hand ? Look ! ” 

** _ M* ^ 

The ship had suddenly turned from its straight course, and the 
gfeat Ail flapped and shook, and was for an instant still For a 
moment the blaze of the fire seemed to die away 
And the bow of the ship swung slowly round 
Thorold was still bent down, watching — his hand shading his eyes 
A deep silence was upon all 

Round and round came the ship And there crept into the face 
of Thorold a look that no one could understand He bent lower still 
— and then all at once he rose up, his face working with wonder 

“ By Od u and all the gods 1 ” he shouted “ Smerd has nsen, 
and is himself steering the ship ! ” 

The vikings suddenly thronged and crushed round him. 

“ Smerd ” 

" Smerd has nsen ? ” 

" By the Hammer " 

“ has risen ? ” 

“ Smerd is ” 

“ He is standing even now beside the helm,” shouted Thorold again 
” He is pulling it over Canst thou not see him, Flann ? Look, 
Tftnmn, look 1 Canst thou not see mm ? Look, ye vikings ! Where 
*4$ fodjul, the wise woman who made the sign ? ” 

“ She is gone,” said Flann " But Smerd is dead I ” 

" No 1 ” exclaimed Thorold " He has nsen 1 ” He pointed out 
to the ship ” He pulls over the helm slowly He is weak The sign 
in the glow of the fire was no sign Smerd has nsen 1 Let us out to 
him I Out to him, vikings 1 ” 

The vikings looked out in amaze across the waters Something 
clad in white was pulling over the helm They could faintly see it in 
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the distance And the ship swung back again to its course The 
great sail filled and swelled out 

And the flame of the fire again rose 

The figure could not be seen as the ship bore along to the open 
It was hid from view by the width of the high stem that arched back 
And now around the swift-moving ship was an immense, blood- 
coloured half-circle of light 

The wind was growing and the sky was beginning to darken, and 
foam was coming on the crests of the waves The sea-birds were flying 
mto the land A storm was at hand 

" But surely was Smerd dead ! ” cned Flann to Thorold " I 
came up as he lay And after I saw his wounds His breast was 
pierced through, and the heart of him was rent I saw him with the 
life gone from him He was dead ! ” 

" He is there, then,” said Thorold, pointing " I saw him living 
He is there, steering the ship I saw him as the sail fell out of the 
wind And ye whose eyes are not my eyes saw something white at 
the helm Let us out to him 1 ” 

The vikings rushed to get a ship that was lying near into readiness 
to go out after the blazing ship that held Smerd, their king The sign 
that had come to them was no sign ! He would lead them out again 
to the battle and the spoiling Again they would follow him, to sack 
and bum and slay Smerd lived Again they would see his axe 
whirling and gleaming Smerd lived ! He was out in the ship yonder 
” Think you that Smerd lives ? ” asked Flann of Swart of the 
flinging hammer, as they hauled strongly on a rope together 

“ Surely I ” said Swart “ Thorold, the scald of the keen eyes, 
saw him And saw I something white that moved What think you, 
Flann?” 

“ By Odin, I know not,” said Flann “ But I saw with my eyes 
the rent m the breast of him as he lay The heart of him was spilt 
He was dead By Odin he was dead, as I am alive now ! ” 

*' Mayhap there’s a spell in it,” said Swart ” But he lives, surely 
Thorold saw him ” 

" I clove the skull of the one that stood near him as he lay ! ” cned 
Flann ” Smerd was dead, and steers he now the ship of the blaze. 
He lives But I saw him dead ” 

“ There’s the wonder in it,” said 01 of the strong arm " But 
Smerd lives 1 ” 
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They had the ship all but ready They were about to push her 
out from the shore 

" Ho I Thorold 1 " called out Flann suddenly " Why does Smerd 
go out from us ? Why does he not turn the ship ? ” 

All paused, and looked at Thorold, the wise one It was strange 
to the vikings that Smerd should go out from them ! Why did he not 
turn the ship, as said Flann ? 

Thorold turned, and looked at the ship 

“ He bids us to follow him," he said " He has the meaning 
font" 

" It may be," said a voice behind them " But go ye not out " 

It was Godrul, the wise woman, who had made the sign 

" But I saw him 1 " cried Thorold 

" Go ye not out,” said Godrul " Let the body of Smerd go to its 
end Saw ye not the sign ? Go ye not " And she turned and left 
the vikings 

" But we saw him alive ! ” said Thionn 

" He is dead," said Flann " Let us not go out An evil spell is 
being woven ” 

Thorold knew not what to think But he had surely seen Smerd 
at the helm ' There was some deep mystery in it How he could 
fathom it he knew not It was a strange happening 

" Let us not go,” said Flann 

" No 1 " cried Thorold '* Let us go * Let us heed not Godrul. 
Come 1 Why fear we an evil spell ? Let us out to our king 1 ” 

And at his words the vikings shook out the sail of the ship they 
had got mto readiness, and in a moment she was cutting through the 
waves that were now roughening up with the wind that was rising 
strong For a while they helped her speed with strokes from the long 
heavy oars But soon the oars were shipped inboard, for the strong 
breeze broke suddenly mto a gale And the sky grew darker, and the 
swell of the waters rose mightily, and waves flew and dashed over the 
ship as she swirled along The wind now roared and swept, and the 
mast strained and groaned, but Korl of the helm held the ship full sail 
to the wind 

They were gaining on the ship of the blaze 1 

" The ship goes wildly now," cned Thorold, as he watched " I 
see no one at the helm. And the sail is grasped by the fire and blazes 
fulL" 
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Nearer and nearer came the vikings through the wildness and stress 
of the storm 

" By the Hammer of Thor I ” shouted Thorold, from the bow of 
the ship " Smerd is dead I He sleeps his last sleep I see the stillness 
of his face through the flames But the nddle is read ” 

" And how is it read ? ” asked Flann, who stood near 
" Hild, who loved him, is with him ! Hild whom he took from the 
lord of the Far Island when he slew him ’* 

" How got she in the ship ? ” cried Thronn and 01 and the vikings 
who had heard the words of Thorold 

“ I know not," said Thorold, m answer , “ but she lies there with 
her arms round the body of Smerd The sign we were given was a true 
sign Hild steered the ship out from us She lies there, yonder I 
saw her as the wind drove back the flame ” 

The cry of a woman came through the storm 
" It is her voice 1 ” shouted Flann, “ the voice of Hild Let us 
get to the ship I ” 

But they heard no more the voice through the storm 
At last they were near to the ship But the end was upon it 
They could see but a mass of redness and flame , they could hear but 
the roar of the wind and the roar of the fire 
“ It is the end,” said Flann 

And suddenly the ship broke and sank — the ship that had borne 
out Hild and the body of Smerd 
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WHEN THE DOOR OPENED ? 

W HAT cunous glimpses of life one catches sometimes unawares, 
scenes that flash forth distinctly from the tangled mass of 
movement, the crowded details, the inextncable confusion 
of human affairs as they appear to the looker-on in a great city Seen 
amidst all the turmoil, from a hansom cab, from the top of an omnibus, 
from the platform of an underground station in a train that stops for 
a minute, from the pavement m a carnage blocked in by the stream 
of traffic, by day and night , from out of the routine, the commonplace 
doings of people m the commonplace moods and phases which weave 
themselves into the weft of wholesome lives, they stand out to view, 
these intervals of intensity, the beginnings of episodes — tragic, heroic, 
amorous, abject , or the conclusions which mark the turning-point, 
the crisis of a life If it be the beginning, how one aches to know 
what the end will be , and if it be the end, what would one not give 
for the first part ! Yet, tantalising as these fragments are, they 
possess a charm which is not in the finished story, and are recollected 
with vivid interest long after many a tale, begun at the beginning 
and rounded to a satisfactory conclusion, has lapsed from the mind 
like a thing that is done with and forgotten 

For instance I was commg home alone late one night by train 
from a distant suburb, and happened to get into a carnage with three 
other people One of them was a man about forty, with dark hair 
going grey, and a pleasant, clear-cut, well-disciplined face The other 
two were husband and wife, the husband being a good deal older than 
the wife There seemed to have been some disagreement between the 
pair before I got into the carnage, for the lady looked sulky and dejected, 
wiule the gentleman was a good deal ruffled He spoke a word or two 
to the dther passenger, however, in a way which showed that they 
were acquainted, and also, as it seemed to me, for the purpose of 
keeping up appearances The lady, on the contrary, made no attempt 
to disguise her feelings, but sat silent and ngid, stanng into the dark- 
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ness, until the train stopped, when her husband grimly handed her out, 
and I was left alone with the third passenger 

We watched the pair walk off together, and it was obvious that 
the quarrel recommenced before they had taken many steps My 
solitary fellow-passenger sat opposite to me, and when the two had 
passed out of sight, our eyes met in an involuntary glance of intelli- 
gence, and he shrugged his shoulders slightly 

" 1 she .Jd like to give that pair a piece of advice,” slipped from 
me unawares 

" Ah I ” he said, sighing, " so should 1 , but it is an impossible 
thing to do in such cases ” 

“ I suppose you are thinking that people know their own business 
best,” I rejoined 

" No, I am not,” he answered ” The lookers-on see most of the 
game, you know But, nevertheless, it is worse than useless to offer 
advice to a married pair — especially when they are both wrong-headed,” 
he added ” But even nght-headed people, with the best intentions, 
make terrible mistakes , and in their own cases, too, when they might 
be expected to know what they are about Now, that man who was 
here just now watches his wife and keeps her shut up, or only allows 
her out under escort, as if he thought that she would certainly mis- 
conduct herself if ever she had an opportunity The consequence is, 
she is growing to dislike and despise him, and he may dnve her in the 
end to do the very thing he dreads and is guarding against I cannot 
understand how a man can care to have a bond-slave, always under 
orders, for a wife Personally, I prefer a free woman , and I should 
be sorry to think that liberty means licence in any but exceptional 
cases ” 

“ But there, it seems to me, that a difficulty arises,” I observed 
" How is a man to tell which will prove an exceptional case ? " 

“ Oh, I should think there is no difficulty about that," he answered 
" Girls give indication of character early enough And, at any rate, 
if they are not trustworthy, dogging them about won’t make them so 
I don’t say, however, that a young and thoughtless girl should lie 
cast entirely upon her own resources , only what she wants is a com- 
panion, not a keeper However, as I said just now, the right ordering 
of married lives is a matter in which even the best-intentioned people 
may make mistakes I married a girl somewhat yoqnger than myself 
— about ten years — not that I think that makes any difference if 
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people agree in their tastes It so happened, however, that we did 
not agree I am fond of a quiet life, with full leisure for art and 
literature, and dislike nothing so much as killing time in idle chatter 
at entertainments where one is not entertained My wife, on the 
contrary, as I found out very soon after we were married, is positively 
bored by books and pictures, and is never so happy as when she is 
in die full whirl of the social maelstrom Well, I thought the matter 
out, and the justice of the case seemed to me to demand that she 
should not require me to go into Society, and that I should not require 
her to stay at home We were fond of each other, but I could not 
see why, on that account, either of us should have our life spoilt by 
being made to conform to the uncongenial tastes and habits of the 
other Marriage must be a perfect institution when there is entire 
similarity of interests , but if there is not, I cannot see why people 
should be miserable There is time enough for each of the pair to 
occupy themselves in their own way during the twenty-four hours, 
and meet often enough to be happy together as well In fact, I don't 
know that it isn’t the only chance of happiness in such a case for them 
to order their lives m that way They keep in touch better by drifting 
apart and meeting again with minds refreshed and something to say 
to each o.her So I let my wife go her way and I went mine, and 
the plan seemed to be answering capitally There were times when 
she would have liked me to go out with her, and there were tunes 
when I should have been glad if she had stayed at home with me , 
and occasionally we conformed to one another’s secret wishes in these 
respects, but I cannot say that the self-sacnfice was much of a success 
There was one fancy-dress ball — a public affair — that she particu- 
larly wanted to go to, and I thought she half hinted that I should 
accompany her, if so, I did not take the hint, because I knew I 
should be bored 

" She went to that ball rather conspicuously well dressed in a silver- 
grey domino, lined with pale pink, and trimmed with white lace Her 
fan was white ostnch feathers, and her mask was fringed with lace, 
whidi concealed her mouth She had been quite excited about going, 
bat “when it came to the point, she didn't seem to be so very eager, 
after all She was to be met by some friends at the ball I said I 
would sit up for her, and she promised not to be late 

” After she bad gone, I felt depressed somehow I got a book 
and a cigar, 1$Ut did not find either of them m the least absorbing. 
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My mind wandered when I tried to read, and I had to give it up at 
last, and just settled myself to smoke and think things out 

“ I began to wonder what my wife was doing at the ball, and if 
she had found her friends all right Then it occurred to me that it 
would be very awkward if they did not meet by some mistake All 
kmds of people go to these public balls, and manners are apt to be 
free-and-easy when masks are worn My wife, even in her domino, 
gave the impression of youth and good looks She might be subjected 
to some annoyance from the bounders who haunt such places At 
that minute she might be dancing with some very undesirable partner 
Had I done right to let her go alone ? I threw my agar into the fire- 
place and got up, but without any distinct idea In fact, I stood 
for a little, as one does sometimes in a difficulty, with all thought 
suspended Then I recollected a fancy dress I had had for a ball I 
went to before I met my wife It was the black velvet costume of 
a Spanish Don of the period of Philip IV , the Velasquez period, a 
handsome dress copied from a picture, and well made I had liked 
myself m it when I wore it, and I wondered what I had done with it — 
if it were among the costumes I used to paint from I went to my 
studio, and there I found itinan old chest, and the mask I had worn 
along with it 

" It was still early in the night, why not dress and go to the ball 
also ? My wife had taken the carnage, but there were some livery 
stables near, and I could easily get a brougham I rang for my man, 
and sent lum to fetch me one 

" The ball was m full swing when I amved, but by great good 
luck almost the first person I saw was my wife The silver-grey, 
pale pmk, white lace and white ostneh-feather fan made an easily- 
distinguished costume, and I recognised her at once, and made my way 
through the crowd towards her But as I appioached, I realised that 
she could not possibly recognise me She had never seen me in that 
dress, she probably didn't even know that I had it , yet, although I 
was walking straight up to her, and she saw that I was, she made no 
sign of objecting Was it possible that she would let a strange man 
speak to her, and even encourage him to do so by her attitude ? The 
homble doubt shot such a pang through my heart that I determined 
to set it at rest for ever by making the experiment Without waiting 
to ask myself whether it was a fair or an unfair thing to do, I addressed 
her in a feigned voice, familiarly 
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" * I fancy that you are waiting for me,’ I said ‘ Please say 
that you are ' 

" ‘ Well, I am waiting for something exciting to happen,’ she 
answered, also disguising her voice, and speaking with the easy assur- 
ance of one who is accustomed to such encounters , ‘ for standing 
here alone is not lively ’ 

" For a moment the tawdry splendour of the scene was blotted out 
I could neither see nor hear I recovered myself, however, just as 
the band struck up, and asked her mechanically if I might have the 
pleasure of a dance 

" * I shall be delighted,’ she replied, taking my arm at once, and 
leading me, rather than waiting to be led, through the motley crew 
about us to the ball-room, in a free-and-easy way that filled me with 
consternation In her right mind, she had always seemed to be 
reserved with strangers, and I should never have imagined that a 
mask would have made such a difference 

“ She danced with the abandonment of a ballet-girl, and when 
the music ceased, she asked me for ice and liqueur, and showed me the 
way to the refreshment room When she had had all she wanted, 
and it was a good deal, she took my arm again, and we began to walk 
about SI f seemed to know all the ms and outs of the place, which 
surprised me, for I didn't suppose she had ever been there before I 
asked her, however 

" * Have I ever been here before I ' she ejaculated ' I should 
just think so l I come whenever I can ' 

" ' Do you tell your husband 5 ' I ventured. 

" ‘ Oh, my husband 1 ’ she exclaimed * But who told you that I 
had a husband, by the way ? ’ 

" ’ I feel sure that a lady of your personal attractions and charms 
of manner cannot fail to have a husband,' I answered 

“ ' Ah, courtier,' she said ‘ Heigho I What a difference there 
is between husbands and lovers 1 Aren’t women fools to many if 
they can make love for a livelihood ? ' 

“ She clasped her hands around my arm as she spoke, and looked 
up into my face alluringly Was this the true woman, I wondered, 
afid was that other to whom I was accustomed only an actress earning 
her living ? No, I could not believe it I argued with myself that 
the manner and sentiments were assumed with the dress, that they 
were part of the masquerade But she could not have done it so well 
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without much experience, and she confessed that she came here often, 
which argued deceit, for I had never had a hint of it Indeed, the 
reason she gave me for going that night was that she had never 
been to a mask ball Oh, thnce accursed fool that I was to let her 
come alone I Yet perhaps it was just as well I knew that she was 
frivolous, but had never suspected that she was fast Indeed, I 
would have wagered my soul that she was to be trusted anywhere 
She had taken me in finely, and it was just as well that I should know 
it Doubtless my friends had known it all along, and pitied me for 
a blind, weak fool But it was a shock, I can tell you, and I was m 
two minds the whole time In the one I condemned her utterly, m 
the other I was trying to excuse her Appearances were all against 
her certainly , but the habit of love and respect is not to be changed 
in a moment And, after all, what had she done that could not be 
excused ? She had talked in a vulgar way certainly, but I had not 
presumed upon it If I had taken the slightest liberty, doubtless 
she would have resented it promptly Would she ? 

" Her hand was resting on my arm I hesitated a moment, then 
I took it and pressed it To my horror, she laughed and returned 
the pressure 

" ' You are waking up, Don Sombre,’ she said ‘ I was beginning 
to fear that you were one of the doomed-to-the-dumps, you were so 
cold and dull But the dumps don’t last long when I’m about I’ll 
soon cheer you up, and put some life m you ’ 

“ I felt a horrid emotion at these words, and it was some time 
before I could master my voice I was a broken man, and longed to 
sit down and cry like a child It was sorrow that had come upon me, 
not anger One is not angry when there is no hope , one is crushed 
And yet, although I knew there was no hope, I was hke a gambler 
who must stake again I determined to go a little further just to 
give her a last chance 

" * You have cheered me to such good purpose that I do not feel 
inclined to part with you,’ I said , ‘ but this crowd is distracting 
Let us get out of it I have a carnage waiting , will you come home 
with me ? ’ 

" * Why, he’s quite nervous,* she said, laughing * Now that ts 
nice, for I could swear, Don Sombre, that you're not accustomed 
to " no " from a lady ' 

" * Why is it nice ? ’ I asked. 
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Well, you wouldn’t be nervous if you were indifferent, you 
know,' she said archly ' I can’t stand your cold-blooded creatures, 
who don’t care a button either way ’ 

“ * Then I ought to please you,’ I answered grimly , ‘ for, as you 
rightly perceive, I do care greatly Will you come ? ' 

“ She laughed again Good heavens ! Was that acquiescence ? 
I drew her towards the main entrance with the impetuosity of a young 
lover, and she did not demur She remarked that I seemed to be 
impatient, and impatient I was Every moment was an hour of pain 
now until the ghastly farce was over But I could not end it there 
and then It was too serious I must get her home I went down 
the street myself to fetch my hired brougham, so that my name might 
not be called out, and I told the man to go back before I returned to 
hand her in I was afraid of a scene in that public place if she 
suddenly discovered who I was, and it seemed an interminable time 
until we started We were clear of the crowd, and off at last, however, 
but for the first few minutes I sat beside her unable to utter a word, 
and she began to rally me again on the subject of my gloom Then 
she fell up against me, but whether because the carnage lurched or 
out of mere wantonness, I could not tell However, I put my arm 
round her and she did not object 

" ‘ Where do you hve ? ’ she asked, as we neared the house 
‘ These streets are all alike, and I cannot tell in the least where I am ’ 
" ‘ Well, we are there, at any rate,’ I answered, as the carnage 
stopped I handed her out, and opened the door with my latch-key 
The light was so low m the hall, I had to take her hand to lead her up 
to the drawing-room There all was darkness, but I had matches 
in my pocket, and lit the gas Then I turned to her She was giggling 
at something, but did not seem to see* where she was 
“ ' Now, madam,’ I said sternly, ' we will unmask ' 

" In a moment she had taken hers off and slipped out of the domino 
“ I gazed I gasped I fell into a chair For the woman before 
me was a perfect stranger — a creature with dyed hair, blackened 
eyelids, and painted cheeks — not the sort of person to be seen with 
anywhere if one valued one's reputation , and yet I could have gone 
down on my knees and kissed the hem of her garment, so great was 
my relief I shall never forget it t For the first few minutes I could 
think of nothing, do nothing, but just sit there gazing at her, and 
smiling idiotically She was flattered by my attitude, which she 
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mistook for speechless admiration, and she stood still, posing in a 
theatrical manner, with an affectation of coyness, until I recovered 
myself 

" My first clear idea was that I must get nd of her , but how to 
do it without offering her any indignity ? I was casting about in 
my mind for a plausible excuse , but before anything occurred to me, 
a carnage stopped at the door below I heard a key turned m the 
lock, then the rustle of silk, and a light step on the staircase My wife 
had returned early as she had promised, and was coming straight up 
to the drawing-room Her hand was already on the handle of the 
door ” 

He broke off at this point and looked out of the window The 
train had stopped, but we had not noticed it at the moment 

“ Hello l ” he exclaimed, " this is my station ! ” and out he jumped, 
just as we were moving off again 

I have ne\er seen him since , I do not suppose that I ever shall , 
so I expect that all my life long I shall be tormented with conjectures 
as to what happened when the door opened. 
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' THE STORY OF A PIEBALD HORSE 

T HIS is all about a piebald People there are like birds that 
come down in flocks, hop about chattering, gobble up their 
seed, then fly away, forgetting what they have swallowed I 
love not to scatter grain for such as these With you, friend, it is 
different Others may laugh if they like at the old man of many 
stones, who puts all things into his copper memory I can laugh, too, 
knowing that all things are ordered by destiny , otherwise I might sit 
down and cry 

The things I have seen I There was the piebald that died long 
ago , I could take you to the very spot where his bones used to he 
bleaching m the sun There is a nettle growing on the spot I saw it 
yesterday What important things are these to remember and talk 
about 1 Bones of a dead horse and a nettle , a young bird that falls 
from its ne^ m the night and is found dead m the morning puffballs 
blown about by the wind a little lamb left behind by the flock bleating 
at night amongst the thorns and thistles, where only the fox or wild 
dog can hear it 1 Small matters are these, and our lives, what are 
they ? And the people we have known, the men and women who 
have spoken to us and touched us with warm hands — the bright eyes 
and red lips ! Can we cast these things like dead leaves on the fire ? 
Can we he down full of heaviness because of them, and sleep and nse 
in the morning without them ? Ah, fnend 1 

Let us to the story of the piebald There was a cattle-marking at 
neighbour Sotelo's estancia, and out of a herd of three thousand head 
we had to part all the yearlings to be branded After that, dinner and 
a dance At sunrise we gathered, about thirty of us , all fnends and 
neighbours, to do the work Only with us came one person nobody 
knew. He joined us when we were on our way to the cattle , a young 
man, slender, well-formed, of pleasing countenance and dressed as few 
could dress in those days His horse also shone with silver trappings 
And what an animal I Many horses have I seen in this life, but never 
one with such a presence as this young stranger’s piebald 
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Arrived at the herd, we began to separate the young animals, the 
men riding in couples through the cattle, so that each calf when singled 
out could be driven by two horsemen, one on each side, to prevent it 
from doubling back 1 happened to be mounted on a demon with a 
fiery mouth — there was no making him work, so I had to leave the 
parters and stand with little to do, watching the yearlings already 
parted, to keep them from returning to the herd 

Presently neighbour Chapaco rode up to me He was a good- 
hearted man, well-spoken, half Indian and half Christian , but he also 
had another half, and that was devil 

" What ! neighbour Lucero, are you riding on a donkey or a goat, 
that you remain here doing boy's work ? " 

I began telling him about my horse, but he did not listen , he was 
looking at the parters 

“ Who is that young stranger ? ” he asked 

“ I see him to-day,” I replied, " and if I see him again to-morrow, 
then I shall have seen him twice ” 

" And in what country of which I have never heard did he learn 
cattle-parting ? ” said he 

" He rides,” I answered, " like one presuming on a good horse 
But he is safe, his fellow-worker has all the danger ” 

“ I believe you,” said Chapaco ” He charges furiously and hurls 
the heifer before his comrade, who has all the work to keep it from 
doubling, and all the danger, for at any moment his horse may go over 
it and fall This our young stranger does knowingly, thinking that 
no one here will resent it No, Lucero, he is presuming more on his 
long knife than on his good horse ” 

Even while he spoke, the two we were watching rode up to us 
Chapaco saluted the young man, taking off his hat, and said — “ Will 
you take me for a partner, fnend ? ” 

" Yes , why not, fnend ? ” returned the other , and together the 
two rode back to the herd 

Now I shall watch them, said I to myself, to see what this Indian 
devil Intends doing Soon they came out of the herd dnvmg a very 
small animal Then I knew what was coming “ May your guardian 
angel be with you to avert a calamity, young stranger I ” I exclaimed 
Whip and spur those two came towards me like men nding a race and 
not parting cattle Chapaco kept dose to the calf, so that he had the 
advantage, for his horse was well trained At length he got a little 
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ahead, then, quick as li ghtning , he forced the calf round square before 
the other The piebald struck it full in the middle, and fell because it 
had to fall But Saints m Heaven t why did not the nder save him* 
self ? Those who were watching saw him throw up his feet to tread 
his horse's neck and leap away , nevertheless man, horse, and calf 
came down together They ploughed the ground for some distance, 
so great had been their speed, and the man was under When we 
picked him up he was senseless, the blood flowing from his mouth 
Next morning, when the sun rose and God's light fell on the earth, he 
expired 

Of course there was no dancing that night Some of the people, 
after eating, went away , others remained sitting about all mght, 
talking in low tones, waiting for the end A few of us were at his 
bedside watching his white face and closed eyes He breathed, and 
that was all When the sunlight came over the world he opened his 
eyes, and Sotelo asked him how he did He took no notice, but 
presently his lips began to move, though they seemed to utter no sound 
Sotelo bent his ear down to listen " Where docs she live ? " he asked 
He could not answer — he was dead 

" He seemed to be saying many things,” Sotelo told us, “ but I 
understood only this — ' Tell her to forgive me I was wrong She 
loved him from the first I was Jealous, and hated him Tell 

Elana not to g neve — Anacleto will be good to her ’ Alas 1 my friends, 
where shall I find his relations to deliver this dying message to them ? ” 

The Alcalde came that day and made a fist of the dead man’s 
possessions, and bade Sotelo take charge of them till the relations 
could be found Then, calling all the people together, he bade each 
person cut on his whip-handle and on the sheath of his knife the mark 
branded on the flank of the piebald, which was in shape like a horse- 
shoe with a cross inside, so that it might be shown to all strangers, and 
made known through the country until the dead man's relations should 
hear of it 

When a year had gone by, the Alcalde told Sotelo that, all inquiries 
having failed, he could now take the piebald and the silver trappings 
for himself Sotelo would not listen to this, for he was a devout man 
and coveted no person's property, dead or alive The horse and things, 
however, still remained in his charge 

Three years later I was one afternoon sitting with Sotelo, taking 
mat6, when his herd of dun mares were driven up They came gallop- 
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ing and neighing to the corral, and ahead of them, looking like a wild 
horse, was the piebald, for no person ever mounted him 

“ Never do I look on that horse," I remarked, " without remember- 
ing the fatal marking, when its master met his death " 

" Now you speak of it," said he, " let me inform you that I am 
about to try a new plan That noble piebald and all those silver 
trappings hanging in my room are always reproaching my conscience 
Let us not forget the young stranger we put under ground I have 
had many masses said for his soul’s repose, but that does not quite 
satisfy me Somewhere there is a place where he is not forgotten 
Hands there are, perhaps, that gather wild flowers to place them with 
lighted candles before the image of the Blessed Virgin , eyes there are 
that weep and watch for his coming You know how many travellers 
and cattle-drovers going to Buenos Ayres from the south call for 
refreshment at the pulperxa I intend taking the piebald and tying 
him every day at the gate there No person calling will fail to notice 
the horse, and some day perhaps some traveller will recogmse the 
brand on its flank and will be able to tell us what department and what 
estancia it comes from ” 

I did not believe anything would result from this, but said nothing, 
not wishing to discourage him 

Next morning the piebald was tied up at the gate of the pulperta, 
at the roadside, only to be released again when night came, and this 
was repeated every day for a long time So fine an animal did not fail 
to attract the attention of all strangers passing that way , still several 
weeks went by and nothing was discovered At length, one evening, 
just when the sun was setting, there appeared a troop of cattle dnven 
by eight men It had come a great distance, for the troop was a large 
one — about nine hundred head — and they mo\ed slowly, like cattle 
that had been many days on the road Some of the men came m for 
refreshments , then the store-keeper noticed that one remained outside 
leaning on the gate 

“ What is the capatas doing that he remains outside ? " said one 
of the men 

" Evidently he has fallen in love with that piebald,” said another, 
" for he cannot take his eyes off it " 

At length the capatas, a young man of good presence, came in and 
sat down on a bench The others were talking and laughing about the 
strange things they had all been doing the day before , for they had 
been many days and nights on the road, only nodding a little in their 
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saddles, and at length becoming delinous from want of sleep, they had 
begun to act like men that are half-crazed 

" Enough of the delusions of yesterday,” said the capatas, who had 
been silently listening to them, " but tell me, boys, am I m the same 
condition to-day ? ” 

" Surely not 1 ” they replied " Thanks to those homed devils 
being so tired and footsore, we all had some sleep last night ” 

" Very well, then,” said he, ” now you have finished eatmg and 
dnnkmg, go back to the troop, but before you leave look well at that 
piebald tied at the gate He that is not a cattle-drover may ask, 
* How can my eyes deceive me ? ’ but I know that a crazy brain makes 
us see many strange things when the drowsy eyes can only be held open 
with the fingers ” 

The men did as they were told, and when they had looked well at 
the piebald, they all shouted out, " He has the biand of the cstancia 
de Silva on his flank, and no counter-brand — claim the horse, capatas, 
for he is yours ” And after that they rode away to the herd 

" My fnend,” said the capatas to the store-keeper, " will you explain 
how you came possessed of this piebald horse ? ” 

Then the other told him everything, even the dying words of the 
young stronger, for he knew all 

The capatas bent down his head, and covering his face shed tears 
Then he said, " And you died thus, Torcuato, amongst strangers 1 
From my heart I have forgiven you the wrong you did me Heaven 
rest your soul, Torcuato , I cannot forget that we were once brothers 
I, fnend, am that Anacleto of whom he spoke with his last breath ” 
Sotelo was then sent for, and when he arnved and the pulperta 
was closed for the night, the capatas told his story, which I will give 
you m his own words, for 1 was also present to hear him This is 
what he told us 

I was bom on the southern frontier My parents died when I was 
very small, but Heaven had compassion on me and raised up one to 
shelter me in my orphanhood Don Loreto Silva took me to his 
estanaa on the Sarandi, a stream half a day's journey from Tandil, 
towards the setting sun He treated me like one of his own children, 
and 1 took the name of Silva He had two other children, lorcuato, 
who was about the same age as myself, and his daughter, Elana, who 
was younger He was a widower when he took charge of me, and died 
when I was still a youth After his death we moved to Tandil, where 
we had a house close to the little town , for we were all minors, and the 
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property had been left to be equally divided between us when we 
should be of age For four years we lived happily together , then when 
we were of age we preferred to keep the property undivided I pro- 
posed that we should go and live on the estanaa, but Torcuato would 
not consent, liking the place where we were living best Finally, not 
being able to persuade him, I resolved to go and attend to the estanaa 
myself He said that I could please myself and that he should stay 
where he was with Elana It was only when I told Elana of these 
things that I knew how much I loved her. She wept and implored me 
not to leave her 

" Why do you shed tears, Elana ? ” I said , " is it because you 
love me ? Know, then, that I also love you with all my heart, and if 
you will be mine, nothing can ever make us unhappy Do not think 
that my absence at the estanaa will depnve me of this feeling which 
has ever been growing up in me ” 

" I do love you, Anacleto," she replied, " and I have also known 
of your love for a long time But there is something in my heart which 
I cannot impart to you , only I ask you, for the love you bear me, 
do not leave me, and do not ask me why I say this to you " 

After this appeal I could not leave her, nor did I ask her to tell me 
her secret Torcuato and I were fnendly, but not as we had been before 
this difference I had no evil thoughts of him , I loved him and was 
with him continually , but from the moment I announced to him that 
I had changed my mind about going to the estanaa, and was silent 
when he demanded the reason, there was a something in him which 
made it different between us I could not open my heart to him about 
Elana, and sometimes I thought that he also had a secret which he 
had no intention of sharing with me This coldness did not, however, 
distress me very much, so great was the happiness I now experienced, 
knowing that I possessed Elana's love He was much away from the 
house, being fond of amusements, and he had also begun to gamble 
About three months passed in this way, when one morning Torcuato, 
who was saddling his horse to go out, said, ** Will you come with me, 
to-day, Anacleto ? ” 

" I do not care to go,” I answered 

** Look, Anacleto,” said he , “ once you were always ready to 
accompany me to a race or dance or cattle- marking Why have you 
ceased to care for these things ? Are you growing devout before your 
tune, or does my company no longer please you ? ” 

“ It is best to tell him everything and have done with secrets,” 
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said I to myself, and so replied “ Since you ask me, Torcuato, I will 
answer you frankly It is true that I now take less pleasure than for- 
merly m these pastimes , but you have not guessed the reason nghtly ” 
“ What then is this reason of which you speak ? ” 

“ Since you cannot guess it," I replied, " know that it is love ” 

“ Love for whom ? ” he asked quickly, and turning very pale 
" Do you need ask ? Elana," I replied 

I had scarcely uttered the name before he turned on me full of rage. 
“ Elana I ’* he exclaimed " Do you dare tell me of love for Elana 1 
But you are only a blind fool, and do not know that I am going to 
marry her myself ” 

" Are you mad, Torcuato, to talk of marrying your sister ? ” 

" She is no more my sister than you are my brother,” he returned 
" I," he continued, stnkmg his breast passionately, " am the only child 
of my father, Loreto Silva Elana, whose mother died m giving her 
birth, was adopted by my parents And because she is going to be my 
wife, I am willing that she should have a share of the property , but 
you, a miserable foundling, why were you lifted up so high ? Was it 
not enough that you were clothed and fed till you came to man's estate ? 
Not a hand's-breadth of the estancia land should be yours by nght, and 
now you pi sume to speak of love for Elana ” 

My blood was on fire with so many insults, but I remembered all 
the benefits I had received from his father, and did not raise my hand 
against him Without more words he left me I then hastened to 
Elana and told her what had passed 

" This,” I said, " is the secret you would not impart to me Why, 
when you knew these things, was I kept in ignorance ? ” 

" Have pity on me, Anacleto,” she replied, crying " Did I not 
see that you two were no longer fnends hnd brothers, and this without 
knowing of each other’s love ? I dared not open my hps to you 
or to him It is always a woman's part to suffer in silence God 
intended us to be poor, Anacleto, for we were both bom of poor 
parents, and had this property never come to us, how happy we might 
have been 1 ” 

" Why do you say such things, Elana ? Since we love each other, 
we cannot be unhappy, nch or poor " 

" Is it a little matter,” she replied, " that Torcuato must be our 
bitter enemy ? But you do not know everything Before Torcuato's 
father died, he said he wished his son to marry me when we came of 
age When he spoke about it we were sitting together by his bed ” 
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" And what did you say, Elana ? ” I asked, full of concern 
" Torcuato promised to marry me I only covered my face, and 
was silent, for I loved you best even then, though I was almost a child, 
and my heart was filled with gnef at his words After we came here, 
Torcuato reminded me of his father's words I answered that 1 did 
not wish to many him, that he was only a brother to me Then he 
said that we were young and he could wait until I was of another mind 
This is all I have to say , but how shall we three hve together any 
longer ? I cannot bear to part from you, and every moment I tremble 
to think what may happen when you two are together " 

" Fear nothing,” I said “ To-morrow morning you can go to 
spend a week at some friend's house m the town , then I will speak to 
Torcuato, and tell him that since we cannot hve m peace together we 
must separate Even if he answers with insults 1 shall do nothing to 
gneve you, and if he refuses to listen to me, I shall send some person 
we both respect to arrange all things between us ” 

This satisfied her, but as evening approached she grew paler, and 
I knew she feared Torcuato’s return He did not, however, come back 
that night Early next morning she was ready to leave It was an 
easy walk to the town, but the dew was heavy on the grass, and I 
saddled a horse for her to nde I had Just lifted her to the saddle when 
Torcuato appeared He came at great speed, and throwing himself 
oil his horse, advanced to us Elana trembled and seemed ready to 
sink upon the earth to hide herself hke a partridge that has seen the 
hawk I prepared myself for insults and perhaps violence He never 
looked at me , he only spoke to her 

" Elana,” he said, ” something has happened — something that 
obliges me to leave this house and neighbourhood at once Remember 
when I am away that my father, who cherished you and ennched you 
with his bounty, and who also chenshed and ennched this ingrate, 
spoke to us from his dying bed and made me promise to marry you 
Think what his love was , do not forget that his last wish is sacred, 
and that Anacleto has acted a base, treacherous part in trying to steal 
you from me He was lifted out of the mire to be my brother and equal 
m everything except this He has got a third part of my inhentance — 
let that satisfy him, your own heart, Elana, will tell you that a mamage 
with him would be a crime before God and man Look not for my 
return to-morrow nor for many days But if you two begin to laugh 
at my father's dying wishes, look for me, for then I shall not delay to 
come back to you, Elana, and to you, Anacleto I have spoken ” 
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He then mounted his horse and rode away Very soon we learned 
the cause of his sudden departure He had quarrelled over his cards 
and m a struggle that followed had stabbed his adversary to the heart 
He had fled to escape the penalty We did not believe that he would 
remain long absent , for Torcuato was very young, well off, and much 
liked, and this was, moreover, his first offence against the law But 
time went on and he did not return, nor did any message from him 
reach us, and we at last concluded that he had left the country Only 
now after four years have 1 accidentally discovered his fate through 
seeing his piebald horse 

After he had been absent over a year, I asked Elana to become my 
wife " We cannot marry till Torcuato returns," she said " For if 
we take the property that ought to have been all his, and at the same 
time disobey his father’s dying wish, we shall be doing an evil thmg 
Let us take care of the property till he returns to receive it all back from 
us , then, Anacleto, we shall be free to marry " 

I consented, for she was more to me than lands and cattle I put the 
estancia in order and, leaving a trustworthy person in charge of every- 
thing, I invested my money in fat bullocks to resell in Buenos Ayres, and 
in this business I have been employed ever since From the estancia I 
have take*) nothing, and now it must all come back to us — his inherit- 
ance and ours This is a bitter thing and will give Elana great gnef 

Thus ended Anacleto’s story, and when he had finished speaking 
and still seemed greatly troubled in his mind, Sotelo said to him, 
" Fnend, let me advise you what to do You will now shortly be 
marned to the woman you love and probably some day a son will be 
born to you Let him be named Torcuato, and let Torcuato's rnhent- 
ance be kept for him And if God gives you no son, remember what 
was done for you and for the girl you are going to marry, when you 
were orphans and fnendless, and look out for some unhappy child in 
the same condition, to protect and enrich him as you were enriched ” 
" You have spoken well," said Anacleto " I will report your 
words to Elana, and whatever she wishes done that will I do " 

So ends my story, fnend. The cattle-drover left us that night and 
we saw no more of him Only before going he gave the piebald and the 
silver trappings to Sotelo Six months after his visit, Sotelo also 
received a letter from him to say that his mamage with Elana had 
taken place ; and the letter was accompanied with a present of seven 
cream-coloured horses with black manes and hoofs 
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THE SKIPPER’S BIBLE 

" TT'S like this 'ere the poor beggar's gom’ to his death 
I without no sort of sky-piloting whatsoever I looks after his 
JL body, feeds him ’andsome, but his soul — Lord knows that 
ain't in my line," said Dick Ferns, the mate of the Flying Fish 

" No, nor yet in anybody’s line aboard this ship,” answered the 
carpenter 

The Flying Fish was an ungodly vessel From her Yankee captain, 
Joseph Greenleaf, to Richard Ferns, an Englishman — from her cook 
to her cabin-boy, her ethical strength was low 

The ship bowled bnskly through the Canbbean Sea, bound for 
Kingston, Jamaica She earned cargo and a few passengers, to one 
of whom the words spoken by Ferns had reference He was a negro 
“ decker,” and a man of some importance, judging from the fact that 
a special erection of boards had been raised round him But the 
circumstances of capital crime alone raised Black Neil to his present 
eminence He now approached the end of his voyage and his earthly 
pilgrimage together A fellow-Ethiopian's blood was upon his head, 
sentence of death had been passed, and the gallows waited for him 
at Kingston 

Nobody paid the doomed man much attention excepting Dick 
Ferns He, however, took lively mterest in Black Neil, listened to 
the recital of his misdeeds, and considered the extent of his punish- 
ment very unreasonable 

" It’s hke this ’ere,” Dick explained to his fnends, “ I don't say 
as how be didn’t kill a man He did, an’ you or me ’ud done the 
same in his place His wife ran away with another nigger, and he 
laid wait and put daylight through him Quite nght too " 

" I spoke to him yesterday," remarked the carpenter ” I said, 

‘ You’re a mortal bad lot, Neil, there’s no denym' of it ’ , and he said, 

* Dat’s so, massa ' Then I said, ‘ They’ll hang you, old man, sure as 
eggs is eggs ; and why shouldn’t they ? ' And he says, ' Yes, sar, 
dat’s so I’s gwine to my 'count ' ” 
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” It’s his future state as bothers him,” declared Dick Ferns 
" Quite natural too We may think he ain’t done much harm — 
leastways I do — but the law says he has, so he’ll die with a sin on his 
soul An' you bet they’ll take the judge's word for it m the next 
world, not a nigger’s Anyways, it’s ’ard he can’t have no sky- 
piloting, 'cause he’s a man, though black ” 

” You won’t worry your head about niggers when you've seen a 
bit more of ’em, Bntisher,” sneered a misshapen seaman with a hairy 
head like a bull and a deformed leg 

" Maybe not, but they're a blamed sight better'n some whites 
Tain't everybody as kills a fellow-creature's hanged, John Droop,” 
answered Dick sharply 

It happened that Mr Droop's past was open to criticism at one or 
two points, so the mate’s remark restored peace and made the other 
seamen laugh 

Then Ferns strolled forward to see Black Neil 

The negro was sitting in his temporary cabin on deck — sitting 
chained with heavy irons, his elbows on his knees, his head down 
between his hands 

" Well, how goes it ? Did you have the grub cook sent along ? ” 
asked Dick, lighting his pipe 

" Yes, tank you, massa Plenty good grub, sar , but I don't 
want nuffin’ to eat much ” 

" No Sky-piloting is what you hankers arter, boy Natural 
enough too But blame me if there’s a drop of that tap aboard. 
Have a whiff ? " 

“ Tank you, massa , don't want no ’bacco now ” 

Black Neil shook his head and looked out over the blue waters 
with great, sunken eyes He was an elderly negro, deep wrinkles 
already furrowed his face, and his wool had begun to grow grey 

" It’s berry bad, sar, feelin' you’s all wrong wid Gor A'mighty 
I’s damn bad lot, what nebber learnt no prayers nor nuffin’ , and 
now I gib de world to hear a minister speak up for me, or any udder 
gem ’man what could " 

" Jus’ so, jus’ so,” answered Dick Then he sucked his pipe and 
was silent 

Presently Neil spoke again 

" I’m a 'complished man, sar, in my way I can read plenty 
If yon got de Word now, or de book ob hymn songs, seem’ dax's 
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no minister nor gem'man what can pray, I might do 'long wid 
dem ” 

" Ain't no good books here, my son , devil a one of 'em An’ 
you can read I Weil, that beats anything There’s no man on this 
'ere craft can read 'cept you an' me, an’ the skipper an' the cook " 

“ Hab dcy got good books, sax ? " 

" Not them , leastways only navigation an' charts There ain't 
no sky-piloting in charts, I judge Lord I it’s 'ard Can’t you 
manage a bit of a pray nohow ? You'd feel easier like if you could ” 
The negro only shook his head again 
“ I no pray widdout somefin to start me off, sar ” 

*' Well, keep up your pecker, anyhow I’ll look around Maybe 
the deckers knows a hymn, or summat of the sort, among ’em But 
you did ought to have taken your last cruise in another ship forsartm " 
Then he rolled off to see if the Flying Fish contained any shred or 
scrap of spiritual food for Black Neil 

When the members of the crew found that their first mate extended 
such sympathy to the condemned negro, they too, for the most part, 
showed a fragment of humanity in their treatment of him Men who 
would have kicked a black from before them, like dirt, under ordinary' 
circumstances, felt that Black Neil's peculiar position entitled him 
to a little respect Moreover, they considered his punishment was 
altogether excessive He suffered for an action most of them deemed 
praiseworthy Fellow-negroes, also, would peep over the partition 
which screened the culpnt If the black warder who guarded him was 
out of the way, they handed him bananas, sugar-cane, and like luxuries 
When the attendant sat in his place they would simply roll their 
brown eyes and express pious hopes that their brother had made his 
peace " wid de Lord ” 

But that was ]ust what Black Neil had failed to do, and was terribly 
anxious to do, and could see no possibility of doing Superstitious 
to the heart's core, and m a measure fatalistic also, death had now 
become a familiar idea, and its terrors were quite dwarfed and dimmed 
by the more terrific certainty of what awaited him beyond He took 
his judge's word for it that he was but a lost man , and now, with 
frantic desire, he yearned for some outlet to his penitence, for some 
religious channel through which even he might crawl within earshot 
of his outraged Maker Heaven seemed blind and dumb to the poor 
wretch But when Ferns left him, the memory of an old tunc fell 
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like a wakened echo on Black Neil’s ear He could not recall the 
words of the song , he only recollected that they were religious and 
treated of a golden shore The air was better than nothing, and he 
lifted up his voice and whined the melody again and again to himself 
until his guard ordered him to be silent 

That night Dick Ferns recounted his recent conversation to an 
mterested group 

" I told him,” he said, m conclusion, " how to my knowledge there 
weren't no such thing as a Bible aboard this craft, nor yet a Prayer- 
book neither ” 

" Yes, there is, Mr Ferns,” piped the cabin-boy 

” Eh ? Don't say you've got one, Spng ? ” 

” No, I ain’t , but see this eye," and he pointed to a big black 
bruise on his cheek , “ that came along of a Bible The boss have 
got one ” 

*' The old man I ” exclaimed two or three men in wildest 
surpnse 

“ He have I was tidyin’ his cabin, round, puttin’ tilings ship- 
shape, and he sees me hanging on to the shelf over his bunk, dustin' 
of it There was a book atop with a polished black cover, and I 
picked it u r < to clean it Then he says, ‘ Take your dirty paws off the 
Word o' God, boy, and stop messin’ round and get out of here ’ So I 
ups and says, meanin' no sauce, * I was cleanin' of the book, sir, as is 
a inch in dust and dirt ' Then he lathered me proper for answering ” 

Nobody appeared much interested m Sprig's personal experience, 
but the fact that Mr Greenleaf possessed a Bible called for a good deal 
of more or less profane comment 

“ Who’ll ask for the loan of it ? ” inquired Ferris. 

Not a man answered, and he spoke again 

“ I would, an’ chance it, but it’s useless He hates me worse than 
poison, 'cause I'm the only Englishman aboard He’s been a damned 
beast to me since I sailed I reckon you'd get it, Bell, if any on us 
could ” 

Bell, the carpenter already mentioned, was considered to be the 
captain’s favourite — a position he denied This man scratched his 
head and grumbled, and did not take kindly to the enterprise The 
general sense of the meeting went against him, however, and he pre- 
pared to depart 

“ Tell the skipper it’s for the mgger forward as is goin' to be hung. 
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He can't refuse sky-piloting even to a nigger in that fix/' concluded 
Ferns 

" He will,” said the cook of the Flying Fish " Mark my words ; 
he’ll tell Bell to go to hell " 

Pretty soon Bell returned baffled 

" He says he ain’t disposed to lend the Word of God to a black- 
guard black man And he also says we’re to sheer off from Neil for 
the future If he sees a hand alongside him again, the cap’n says that 
hand will hear from him direct,” explained the carpenter 
" There's a blasted swine I ” burst out Dick 
“ It shows how a man may have a Bible, and yet never behave 
so as to let other folks guess it,” commented Bell 

They were lost in speculation as to how the skipper ever came to 
possess a Bible at all Then the men separated, and Ferns went 
away His muddy brains were on fire with the wickedness of the 
skipper He had a rooted conviction that the Bible would make all 
the difference to Black Neil’s position, if not m this world, at any rate 
in the next , he was firmly convinced, therefore, that Providence had 
placed this Bible on board for the negro’s especial benefit No matter 
had ever stirred his faculties so deeply , he could not get the subject 
out of his head, and the more he reflected upon it, the stronger grew 
his determination to secure the book for Neil at all costs None took 
the skipper’s refusal to heart as he did , indeed, their first indignation 
blunted, his comrades laughed at him for being in such anxiety about 
so tnfhng a business But Dick would not regard the subject as 
trifling ; it appeared to him that tremendous issues were involved. 
He was new to intercourse with the negroes, and their interests and 
welfare seemed perfectly senous concerns to him He debated with 
himself through long moonlit watches, and his thoughts kept him awake 
m his bunk Personally he had never pretended to religion , but 
the sight of a sinner — friendless and comfortless on the brink of the 
grave — the spectacle of a fellow-man separated by a few days only from 
death — woke strange forces in the heart of Dick Ferns and set his mental 
machinery working more briskly than ever it had worked before 
He knew what a “ call ” meant, because a fnend of his had once re- 
ceived a ** call,” and joined the Salvation Army upon the strength of it 
And now an overwhelming impression grew strong and stronger within 
him, which notion finally dominated the man and pointed to action 
Black Neil, Dick told himself, must have the skipper's Bible , and 
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Providence had evidently marked him out as a means by which the 
soul-saving book should reach its destination Eternal life for a 
penshmg creature lurked in his captain’s cabin , the mate of the 
Flytng Fish determined to secure it If physical force became necessary, 
then he would fight The fact that such a course was mutiny and would 
be punished as such, did not particularly appeal to him , indeed, the 
consequences of his pendmg action failed to weigh with him until 
too late " After all," he reflected, " the man's a reasonable being 
Like enough he’ll hand over the book and make no splutter If he 
don’t — well, he's been spoilin’ for a smack at me these two voyages , 
now he shall have it Sure enough, it's a queer twist to get in the 
brain-pan of a seafann’ man, all over a blessed nigger too, that nobody 
takes no count on , but there it is, red hot, and can't be smothered ” 
That mght Dick knocked at the captain’s door, was told to come 
in, and entered to find a very unexpected picture The skipper lay 
upon his bunk smoking, and actually rt ading his Bible I 
" What do you want ? ’’ he asked shortly, glancing up 
The other, from sheer amazement, clean forgot the elaborate remarks 
with which he had come prepared He stood silent, irresolute, open- 
mouthed, gazing upon this wonder before him 

“ Wh*.t do you want, you gaping fool ? ” inquired Mr Greenlcaf 
once more 

Then Dick found his tongue 

" That, guv'ner," he answered, pointing to the open book. 

The captain laughed, and then swore 

“ This ship’s grown mighty religious of late, seems to me You're 
the second’s come on the same wild-goose chase What the fury's 
the matter with you ? ” 

" 'Tain’t for myself I don’t waht no Bibles,” answered Ferns 
" It’s like this 'ere , that cove that's going to be hanged at Kingston's 
gettm’ blamed low and down m the mouth He’s off his feed and takin* 
on pitiful — ’cause why ? ’Cause he ain’t got no sky-piloting. You’ve 
got a Bible, and he can read, so he says , therefore, I reckoned to ask 
you to lend it out to him I’ll go bail he won’t do no harm to it " 

“ Oh, you reckoned that, did you ? Well, I reckon you'd best 
mind your own bloody business in future, and not waste no more time 
fooling round that black sweep I don’t lend no Bible of mine to him 
or any one Ain’t I reading it myself ? Get out of this sharp And 
I'll say more than that if any one of you come around again ’’ 
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He went on reading, but Ferns stood his ground, and twisted his 
hat about in his hands 

" Why don't you clear ? Ain't the skipper’s own cabin pnvate 
from you devils ? " 

" Well, it’s like this 'ere," answered Dick very slowly " Some- 
times a man finds he ain’t 'is own boss no more I ain’t I feels a 
kind o’ call sayin’ how Black Neil must have that Bible o’ youra 
You see, blacks is now calculated to have souls, same as whites , and 
his soul's in a proper darned fix, owin' to it's havin’ no religion what- 
soever That book 'ud make a powerful sight of difference — just all 
the difference between aloft and below maybe So I asks of you 
respectful to lend it to Black Neil ” 

“ I'll see him damned first ! ” 

“ 1 hen I guess I'll take it, skipper ” 

The two men looked at one another silently, and Ferns licked his 
great hands and rubbed them together in preparation For a moment 
the only sound m the cabin was the rasping of his rough palms Then 
Greenleaf spoke 

" Go nght ahead then , take it, or try to I've wanted to see 
what you were worth with your British gas and bounce Go right 
ahead I'll thrash you here, and then have you flogged on deck, 
and then ” 

" Best arrange that later, boss ” 

There was not much room in the captain’s cabin for two big men 
to settle a quarrel by force of arms With such a confined area the 
battle promised to be short and decisive , and so it proved 

Dick grabbed the Bible, and Greenleaf hit him in the face , where- 
upon Dick dropped the book and turned his attention to his superior 
officer Both men were soon struggling upon the floor, first one upper- 
most, then the other The American was tall and very active , but 
Dick's bulk and weight told in that narrow nng He propped him 
again and again , for the skipper could not escape Greenleaf dropped 
frequently to avoid punishment, and Dick always waited for him to 
rise Both got well wanned and freely spnnkled with blood But 
Ferns was the straighter hitter, and Greenleaf 's nght eye soon had 
the shutters up Then, as they rose from a fall, with Dick under, 
the skipper, aware that he had more than met his match in such close 
quarters, lifted his hand over his head and snatched a revolver which 
hung upon the cabin wall He was quick, but hardly quicker than 
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the other Ferns dashed in, and, with ail his weight behind the blow, 
hit Mr Greenleaf full and fair upon the forehead as he fired One 
man went down in a limp, senseless heap in the corner of his cabin , 
the other felt a stab of pain in his shoulder, and then saw a sudden 
stream of blood tnckling down his arm into his hand He picked up 
the Bible, and staggered out into the alley-way 

A crowd had collected there upon sound of the shot, and Dick 
pushed through them, explaining as he went 

“ He’ve hit me somewheres in the shoulder, an’ I've killed him 
Best go in an' get him on his bunk an’ do what’s possible ” 

Then, leaving a dotted line of red splashes on the deck, he went 
forward with his prize, and handed the Bible to Black Neil 1 he negro 
clasped the book with rejoicings, and was little concerned to know 
what had taken place 

“ Read, boy, read like hell ! ” said Dick “ Stick to it , there'9 
a chance yet if you only hold on like gnm death I've knocked him 
silly, but he may come round It's the skipper's own He don't 
understand no blessed Bibles, else he’d a’ fought fair an' not fired on 
me But he pretty mgh missed, whereas I didn’t You just buckle 
to it, an' read for all you’re worth I’ve 'card tell the second half is 
reckoned to be the best , and if Greenleaf’s dead, you can keep the 
bally book till we get to port ” 

Then Ferns went to the galley to see after himself and secure the 
cook’s aid 

Fortunately for Dick, his shoulder had sustained but tnfling 
injuries The skipper’s bullet did little more than touch him, inflicting 
in its progress a superficial wound While the cook washed his injury 
and bound it up, Ferns asked after Mr Greenleaf. 

“ How’s the old man ? " he said 

" Bad, seemingly There's nothing broke as I can find, and 
he’s breathing pretty free, but he ain’t come to his senses yet 
Reckon you’ve dented m his skull somewhere That's death, mind 
you ” 

“Guess there’ll be another to go along with Neil at Kingston, then," 
said Ferns 

Then the hours fled by, and the entire ship’s company grew more 
and more anxious to learn how their captain prospered Sailors are 
but Job's comforters at best, and Dick heard enough before the dawn 
of the next day to depress him considerably. 

VOL IX 
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“ You was nght m a sense, having a ' call,’ like, to do it,” explained 
Bell, who had a nice command of language and a luminous way of 
putting problems , “ but the Law don't take no heed of a 'call ’ 
What you've done is to mutiny, and steal the skipper's property, and 
maybe murder him Tune will show If he dies, it is murder , if 
he hves, it's merely assault with intent to murder, and you'll get 
penal servitude for life ” 

" All for a nigger too," grumbled the cook 

" For his soul,” said Dick apologetically " I don't care nothing 
much for Neil, but his soul was in the scale, in a manner of speakin' 
Now he's sucking at the Book like a child at its mother's bosom , 
so who knows if he mayn't just wnggle into the nght place by the 
skin of his teeth ? " 

" Why are you so blamed sure niggers have any souls ? ” inquired 
John Droop " Whar you gwine to draw any hne betwixt us and 
them if they have souls ? ” 

" Don't you be too cocksure, my beauty, anyhow,” answered 
the mate " If a drunken, dirty-hearted, mean, lopsided lout like 
you've got a working soul — then, I guess, there's a chance for every- 
body and every colour, monkeys included ” 

" When men like Richard Ferns takes to preachin' aboard the 
Flytng Ftsh, after knocking in the skull bones of the skipper, then 
it’s werry gratifym' and werry conwincing, no doubt,” retorted John* 
But the skipper was not dead He recovered consciousness about 
two hours after the battle , and it happened that the cook was with 
him at the time 

*' The fus' thing he says, mighty faint m his throat, is, ' Whar’d 
I hit Ferns ? * Then I says, ' You scratched his shoulder, sir, that’s 
all ’ Then he grunted and put his hand to his head, and says, * I know 
whar he hit me ' After that he told me to make the cabin dark and clear 
out , but I stuck on, knowing as how he should have food, and I 
made him bite and dnnk a bit, owing to him being too feeble to refuse 
But he swore forcible and vanous I reckon he’s turned the comer ” 
The cook was nght, for within two days the skipper had his chair 
brought upon deck and presently appeared himself with a face every 
colour of the rainbow He sat and smoked, saying no word to any- 
body Then a strange thing occurred, for Mr Greenleaf suddenly 
arose, walked stiffly and lamely across the ship, and disappeared behind 
the partition which hid Black Neil The negro, absorbed in his book. 




THE SKIPPER’S BIBLE 99 


heard and heeded nothing He conned the Bible at morning, noon, 
and mght Already he had won consolation from the Word 
" How are you going on, mg ? " asked Greenleaf suddenly 
" Berry mce, massa,” answered Black Neil Then he looked up 
and saw who was speaking, and trembled as he clung to the Bible 
“ Lebe de precious Word, sar I’se getting straight wid de Lord 
fast now De Word get me into hebben if you lebc him a little more 
Dey hang me up and I no care nuffin’, 'cause I'se gwme to de golden 
shore So lebe de precious Word along wid me, massa " 

" Goin' to the golden shore by way of the Wal, I guess many 

better’n you been hung I’ll leave it on one condition If ever you 
makes that port, you must put in a word for this ship Just a remark 
m a gen'ral sort of way — needn't mention no names — only let on how 
the Flytng Ftsh ain't all she might be Cam't do no harm I didn't 
lend that book kinder easy, but now you've got it, you can keep your 
fins on it till we get to Kingston And here’s a bit o' lead pencil 
Just mark a notion here and theer as seems sort o’ best to you " 

Mr Greenleaf flung down a stump of pencil, and went off without 
further speech He had heard and beheved a superstition that the 
dying or doomed have strange powers of inspiration extended to them, 
and he suspected that his Bible would greatly benefit from attention 
at Black Neil’s hands His mind had been busy during recent 
{ hours, and his reflection had brought him to a somewhat unexpected 
conclusion 

The men talked over this mystery of their skipper's continued 
silence 

“ He's nursin’ it, mate, to keep it bihng-hot for you in port,” 
said Bell to Dick Ferns 

*' Not a shade of doubt , he’s lyin* low and lettm’ it Just fester in 
him He's breakin’ his heart to flog you afore all hands, only he 
knows he ain't got strength to do you ]ustice yet," declared the cook 
The grand mystery kept all brains busy, and the great question 
none could answer . Why had not Greenleaf put Ferns in irons ? 

Upon the following day the skipper resumed his duties, and soon 
afterwards the Flying Ftsh sailed into Kingston Harbour Nothing 
out of the common occurred at that port There were rumours and 
whisper ing s, but Joseph Greenleaf took no official or definite move 
in the matter of his mate Work went on as usual , the vessel was 
unloaded and filled again , Black Neil went Joyfully to gaol upon 
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learning that every benefit of clergy there awaited him during the 
few remaining days of his existence 

“ ’T would break the poor fool’s heart if he had a respite now/' 
said Bell “ He’s ]ust spoiling for his dance in the air ” 

About a week afterwards, at dawn of a golden morning, the Flying 
Fish sailed again, and, as she slipped away to sea, Dick stood for a 
moment at the stern, in the little house where Neil bad lived, and 
looked out at the shining town and a black speck that fluttered from 
a flagstaff Then he found he was not alone 

“ What you starin’ at ? ” asked somebody standing by him It 
was the captain who spoke, and these were the first words which had 
passed between him and his mate, save upon ship matters, since their 
struggle 

“ I’m a-lookin’ at that black flag over the prison, cap’n They've 
strung him up to-day He’s gone — poor devil ! " 

" We had some difference, if I remember, touching that mgger ? " 
said Greenleaf coolly 

" We had It's like this 'ere I’m awful sorry I smashed you 
up so bad, but you didn't ought to have shot, though I takes it right 
down manly of you to 'ave kept your mouth shut, an’ I humbly thanks 
you " 

“ Best thing to do when you’ve made a all-fired fool of yourself ” 

“ It weren't no ordinary case like I felt ‘ called,' and stronger 
than a cargo of lions Sky-piloting was the only useful thing for a 
man in his fix , so I had to go for it ” 

" He said how if he gets aloft 'twill be through that Bible of mine 
So I reckoned, seeing there’s room for improvement on this ship m a 
few particulars, to make a bargain with him If he gets there, I gave 
him the tip to put in a word for the Flying Fish, not mentio nin g no 
names, but just free an' general Smart — eh ? " 

" Terrible smart, sure enough ” 

“And — and — you and me’d better shake, I reckon Then tell 
the boys to pull this shanty down again. It’s done its work ’’ 
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THE GREY FROCK 

T HE nghts and wrongs of the matter are perhaps a little obscure, 
and it is possible to take his side as well as hers Or perhaps 
there is really no question of sides at all — no need to condemn 
anybody , only another instance of the difficulty people have in under- 
standing one another's point of view But here, with a few lines 
added by way of introduction, are the facts as related m her obviously 
candid and sincere narrative 

Miss Winifred Petheram's father had an income from landed 
estate of about five thousand a year, and spent, say, six or there- 
abouts , his manor house was old and beautiful, the gardens delightful, 
the stables handsome and handsomely maintained, the housekeeping 
liberal, hospitable, almost lavish Mr Petheram had three sons and 
four daughters , but the sons were still young, and not the cause of 
any great expense Mrs Petheram was a quiet body, the two girls 
in the schoolroom were no serious matter , in fact, apart from the 
horses, Mildred and Wimfred were, in a pecuniary point of view, the 
most serious burden on the family purse For both were pretty girls, 
gay and fond of society, given to paying frequent visits in town and 
country, and in consequence needing many frocks and a considerable 
supply of downright hard cash But everybody was very comfortable, 
only it was understood that at a period generally referred to as " some 
day " there would be very httle for anybody except the eldest son 
“ Some day ” meant, of course, when Mr Petheram reluctantly 
died, and thereby brought his family into less favourable worldly 
circumstances 

From this bnef summary of the family's position the duty of 
Mildred and Wimfred (and, in due course of time, of the two girls 
m the schoolroom also) stands forth salient and unmistakable 
Mildred performed it promptly at the age of nineteen years He was 
the second son of a baronet, and his elder brother was sickly and 
unmarried , but, like a wise young man, he took no chances, went 
on the Stock Exchange, and became exceedingly well-to-do in an 
exceedingly bnef space of time — something, in fact, " came off ” in 
South Afnca, and when that happens ordinary limits of tune and 
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probability are suspended So with Mildred all was very well , and 
it was odds that one of the boys would be provided for by his brother- 
in-law Winifred had Just as good chances — nay, better , for her 
sensitive face and wondering eyes had an attraction that Mildred’s 
self-possessed good looks could not exert But Winifred shilly- 
shallied (it was her father’s confidential after-dinner word) till she was 
twenty-one, then refused Sir Barton Amesbury (in itself a step of 
doubtful sanity, as was generally observed), and engaged herself to 
Harold Jackson, who made two hundred a year and had no prospects 
except the doubtful one of maintaining his income at that level — 
unless, that is, he turned out a genius, when it was even betting whether 
a mansion or the workhouse awaited him , for that depends on the 
vanety of gemus Having taken this amazing course, Winifred was 
resolute and radiantly happy , her relatives, after the necessary 
amount of argument, shrugged their shoulders — the very inadequate 
ultima ratio to which a softening civilisation seems to have reduced 
relatives in such cases " I can manage two hundred a year for her 
while I live,” said Mr Petheram, wiping his brow and then dusting 
his boots , he was just back from his nde “ After that ” 

“ The insurance, my dear ? ” Mrs Petheram suggested But her 
husband shook his head , that little discrepancy above noted, between 
five and six thousand a year, had before this caused the insurance to 
be a very badly broken reed 

Harold Jackson — for in him the explanation of Winifred’s action 
must be sought — was tall, good-looking, ready of speech, and decidedly 
agreeable There was no aggressiveness about him, and his quiet 
manners repelled any suspicion of bumptiousness But it cannot 
be denied that to him Winifred’s action did not seem extraordinary , 
he himself accounted for tins by saying that she, like himself, was 
an Idealist, the boys by saying that he was " stuck-up,” Mr Petheram 
by a fretful exclamation that in all worldly matters he was as blind 
as a new-bom puppy Whatever the truth of these respective theories, 
he was as convinced that Winifred had chosen for her own happiness 
as that she had given him his And in this she most fully agreed. 
Of course, then, all the shrugging of shoulders m the universe could 
not affect the radiant contentment of the lovers, nor could it avert 
the swift passage of months which soon brought the wedding-day in 
sight, and made preparations for it urgent and indispensable 

Mamed couples, even though they have only a precarious four 
hundred a year, must live somewhere — no idealism is independent 
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of a roof , on the contrary, it centres round the home, so Harold said, 
and the word “home” seemed already sacred to Winifred as her 
glance answered his It was the happiest day of her life when she put 
on her dainty new costume of delicate grey, took her parasol and 
gloves, matched to a shade with her gown, and mounted into the 
smart dog-cart which Jennie, the new chestnut mare, was to draw 
to the station A letter had come from Harold to say that, after 
long search, he had found a house which would suit them, and was 
only just a tnfle more expensive than the maximum sum they had 
decided to give for rent Winifred knew that the delicate grey became 
her well, and that Harold would think her looking very pretty , and 
she was going to see her home and his Her face was bright as she 
kissed her father and jumped down from the dog-cart , but he sighed 
when she had left him, and his brow was wrinkled as he diove Jennie 
back He felt himself growing rather old , " some day ” did not 
seem quite as remote as it used, and pretty Winnie — well, there was 
no use in crying over it now Wilful girls must have their way , and 
it was not his fault that confounded agitators had played the deuce 
with the landed interest The matter passed from his thoughts as 
ne began to notice how satisfactorily Jennie moved 

Winifred’s lover met her in London, and found her eyes still bright 
from the reveries of her journey To-day was a gala day — they drove off 
in ahansom to a smart restaurant in Piccadilly, joking about their extra- 
vagance Everything was perfect to Winifred, except (a small excep- 
tion, surely !) that Harold failed to praise, seemed almost not to notice, 
the grey costume , it must have been that he looked at her face only I 
“ It’s not a large house, you know,” he said at lunch, smiling at 
her over a glass of Graves " Well, I shan’t be wanting to get away 
from you,” she answered, smiling “ Not very far, Harold 1 ” 

“ Are your people still abusing me ? ” 

He put the question with a laugh 

“ They never abused you, only me ” Then came the irrepressible 
question “ Do you like my new frock 1 I put it on on purpose — 
for the house, you know ” 

“ Our home I ” he murmured, rather sentimentally, it must be 
confessed The question about the frock he did not answer , he 
was thmlnng of the home Winifred was momentanly grateful to 
a stout lady at the next table, who put up her glass, looked at the 
frock, and with a nod of approval called her companion's attention 
to it This was while Harold paid the bill 
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Then they took another cab, and headed north — through Berkdey 
Square, where Winifred would have liked, but did not expect, to stop, 
and so up to Oxford Street Here they bore considerably to the east, 
then plunged north again and drove through one or two long streets 
Harold, who had made the journey before, paid no heed to the route, 
but talked freely of the delightful hours which they were to enjoy 
together, of books to read and thoughts to think, and of an intimate 
sympathy which, near as they were already to one another, the home 
and the home life alone could enable them fully to realise Winifred 
listened , but far down in her mind now was another question, hardly 
easier to stifle than that about the frock '* Where are we going to ? " 
would have been its naked form , but she yielded no more to her impulse 
than to look about her and mark and wonder At last they turned 
by a sharp twist from a long narrow street into a short narrower street, 
where a waggon by the curbstone forced the cab to a walk, and shrill 
boys were playing an unintelligible noisy game 

“ What queer places we pass through I ” she cned with a laugh, 
as she laid her hand on his arm and turned her face to his 

" Pass through 1 We’re at home,” he answered, returning her 
laugh " At home, Winnie ! ” He pointed at a house on the right- 
hand side, and, immediately after, the cab stopped Wimfred got 
out, holding her skirt back from contact with the wheel Harold, in 
his eagerness to ring the door bell, had forgotten to render her this 
service She stood on the pavement for a moment looking about her 
One of the boys cned " Cnkey, there's a swell ! ” and she liked the 
boy for it Then she turned to the house " It wants a lick of p ain t,” 
said Harold cheerfully, as he rang the bell again 

" It certainly does," she admitted, looking up at the dirty walls 
An old woman opened the door , she might be said, by way of 
metaphor, to need the same process as the walls A very narrow 
passage was disclosed behind her 

“ Welcome I ” said Harold, giving Wimfred his hand and then 
presenting her to the old woman " This is my future wife,” he ex- 
plained ” We've come to look at the house But we won't bother 
you, Mrs Bhdgett, we’d rather run over it by ourselves. We shall 
enjoy that, sha'n't we, Winnie ? " 

Winnie's answer was a httle scream and a hasty clutch at her gown , 
a pail of dirty water, standing in the passage, had threatened ruin , 
she recoiled violently from this peril against the opposite wall and 
drew away again, silently exhibiting a long trail of dark dust on her 
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new grey frock Harold laughed as he led the way into a small square 
room that opened from the passage 

" That’s the parlour," said the old woman, wiping her arms with her 
apron " You can find your way upstairs , nothing's locked " And 
with this remark she withdrew by a steep staircase leading underground 

" She’s the caretaker," Harold explained 

" She doesn't seem to have taken much care," observed Wimfred, 
still indignant about her gown and holding it round her closely as 
drapery clings to an antique statue 

Miss Petheram’s account of the house, its actual dimensions, accom- 
modation, and characteristics, has always been very vague, and since 
she refused information as to its number m the street, verification of 
these details has remained impossible Perhaps it was a reasonably 
capacious, although doubtless not extensive, dwelling , perhaps, 
again, it was a confined and well-nigh stifling den She remembered 
two things — first, its all-pervading dirt , secondly, the remarkable 
quality which (as she alleged) distinguished its atmosphere She 
thought there were seven “ enclosures," this term being arrived at 
(after discussion) as a compromise between ” rooms ” and " pens ” , 
and she knew that the windows of each of these enclosures were com- 
manded by the windows of several other apparently similar and very 
neighbouring enclosures Beyond this she could give no account of 
her first half-hour m the house , her exact recollections began when 
she was left alone in the enclosure on the first floor, which Harold 
asserted to be the drawing-room, Harold himself having gone down- 
stairs to seek the old woman and elicit from her some information as 
to what were and what were not tenant’s fixtures in the said enclosure 
“ You can look about you," he remarked cheerfully, as he left her, 
“ and make up your mind where you’re going to have your favourite 
seat Then you shall tell me, and I shall have the picture of you sitting 
there m my mind ’’ He pointed to a wooden chair, the only one then 
in the room “ Experiment with that chair," he added, laughing 
" I won’t be long, darling ’’ 

Mechanically, without considering things which she obviously 
ought to have considered, Wimfred sank into the designated seat, 
laid her parasol on a small table, and leant her elbows on the same 
piece of furniture as she held her face between her gloved hands The 
atmosphere again asserted its peculiar quality , she rose for a moment 
and opened the windows, fresh air was gained at the expense of 
spoilt gloves, and was weighted with the drawbacks of a baby’s cries 
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and an inquisitive woman's stare from over the way Shutting the 
window again, she returned to her chair — the symbol of what was to 
be her favounte seat m days to come, her chosen comer in the house 
which had been the subject of so many talks and so many dreams 
There were a great many flies m the room , the noise of adjacent 
humanity in street and houses was miscellaneous and penetrating , 
the air was very close And this house was rather more expensive 
than their calculation had allowed They had immensely enjoyed 
making those calculations down there in the country, under the old 
yew hedge and m sight of the flower-beds beneath the library window 
She remembered the day they did it There was a cncket match 
m the meadow Mildred and her husband brought the drag over, 
and Sir Barton came in his tandem It was almost too hot m the 
sun, but simply delightful in the shade She and Harold had had 
great fun over mapping out their four hundred a year and proving 
how much might be done with it — at least compared with anything 
they could want when once they had the great thing that they wanted 

The vision vanished , she was back in the dirty little room again , 
she caught up her parasol , a streak across the dust marked where it 
had lain on the table , she sprang up and twisted her frock round, 
craning her neck back , ah, that she had reconnoitred that chair 1 
She looked at her gloves , then with a cry of horror she dived for her 
handkerchief, put it to her lips, and scrubbed her cheeks , the hand- 
kerchief came away soiled, dingy, almost black This last outrage 
overcame her , the parasol dropped on the floor, she rested her arms 
on the table and laid her face on them, and she burst into sobs, just 
as she used to do in childhood when her brothers crumpled a clean 
frock or somebody spoke to her roughly And between her sobs she 
cned, almost loudly, very bitterly “ Oh, it's too mean and dirty 
and horrid I ” 

Harold had stolen softly upstairs, meaning to surprise the girl he 
loved, perhaps to let a snatched kiss be her first knowledge of his 
return He flushed red, and his bps set sternly , he walked across the 
room to her with a heavy tread She looked up, saw him, and knew 
that her exclamation had been overheard “ What in the world is 
the matter ? " he asked in a tone of cold surprise 

It was very absurd — she couldn't stop crying , and from amid 
her weeping nothing more reasonable, nothing more adequate, nothing 
less trivial would come than confused murmurs of “ My frock, Harold I " 
" My parasol I " " Oh, my face, my gloves I " He smiled con- 
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temptuously “ Don't you see ? " she exclaimed, exhibiting the 
gloves and parasol 

“ See what ? Are you crying because the room's dirty ? " He 
paused and then added, “ I’m sorry you think it mean and hornd 
Very sorry, Winifred " 

Offence was deep and bitter m his voice , he looked at her with 
a sort of disgust She stopped sobbing and regarded him with a gaze 
m which fright and expectation seemed mingled, as though there were 
a great penl, and just one thing that might narrowly avert it But 
his eyes were very hard She dried her tears, and then forlornly 
scrubbed her cheeks again He watched her with hostile cunosity, 
appearing to think her a very strange spectacle Presently he spoke 
“ I thought you loved me Oh, I daresay you thought so too till I 
came into competition with your new frock I beg pardon — I must 
add your gloves and your parasol As for the house, it's no doubt 
mean and hornd , we were going to be poor, you see ” He laughed 
scornfully, as he added, " You might even have had to do a httle dusting 
yourself now and then 1 Hornble 1 ” 

“ I just sat there and looked at him ” That was Winifred’s own 
account of her behaviour It is not very explicit and leaves room 
for much conjecture as to what her look said or tned to say But 
whatever the message was he did not read it He was engrossed in 
his own indignation, readier to hurt than to understand, full of his 
own wrong, of the mistake he had made, of her extraordinary want 
of love, of courage, of the high soul Very likely all this was a natural 
enough state of mind for him to be in Justice admits his provocation , 
the triviality of her spoken excuses gave his anger only too fine an 
opportunity He easily persuaded himself that here was a revelation 
of the real woman, a flash of light that showed her true nature, showing, 
too, the folly of his delusion about her Against all this her look and 
what it asked for had very httle chance, and she could find no words 
that did not aggravate her offence 

" This is really rather a ludicrous scene,” he went on " Is there 
any use in prolonging it ? " He waited for her to speak, but she was 
still tongue-tied “ The caretaker needn't be distressed by seeing 
the awful effects of her omission to dust the room , but if you're 
composed enough, we might as well go " He looked round the room 
" You'll be glad to be out of this,” he ended 

” I know what you must think of me,” she burst out, " but — but 
you don’t understand — you don’t see " 
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" No doubt I’m stupid, but I confess I don’t At least there's 
only one thing I see ” He bowed and waved his hand towards the 
door " Shall we go ? ” he asked 

She led the way downstairs, her skirt again held close and raised 
clear of her ankles , her care for it was not lost on Harold as he followed 
her, for she heard him laugh with an obtrusive bitterness that made 
his mirth a taunt The old caretaker waited for them in the passage 
” When’ll you be coming, sir ? ” she asked 
“ I don't know It’s not certain we shall come,” said he " The 
lady is not much taken with the house ” 

“ Ah, well I ” sighed the old woman resignedly 
For an account of their dnve back to the station materials are, 
again, sadly wanting " He hardly said a word, and I did nothing 
but try to get my face clean and my gloves presentable,” was Winifred's 
history of their journey But she remembered — or chose to relate — 
a little more of what passed while they waited for the tram on the 
platform at Euston He left her for a few minutes on the pretext of 
smoking a cigarette, and she saw him walking up and down apparently 
in thought Then he came back and sat down beside her His manner 
was grave now , to judge by his recorded words, perhaps it was even 
a little pompous , but when may young men be pompous, if not at 
such crises as these ? 

“ It’s no use pretending that nothing has happened, Winifred,” 
he said " That would be the hollowest pretence, not worthy, I think, 
of either of us Perhaps we had better take some time to consider 
our course and — er — our relations to one another ” 

” You don’t want to marry me now ? " she asked simply 
“ I want to do what is best for our happiness,” he replied " We 
cannot forget what has happened to-day ” 

“ I know you would never forget it,” she said 
He did not contradict her , he looked first at his watch, then along 
the platform for the approach of her tram To admit that he might 
forget it was impossible to him , m such a case of forgetfulness would 
be a negation of his principles and a slur on his perception It would 
also be such a triumph over his vanity and his pride as it did not he 
in him to achieve, such a forgiveness as his faults and virtues combined 
to put beyond the power of his nature She looked at him , and " I 
smiled,” she said, not seeming herself to know why she had smiled, 
but conscious that,m the midst of her woe, some subtly amusing thought 
about hmi had come into her mind She had never been amused at 
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him before , so she, too, was getting some glimmer of a revelation out 
of the day's experience — not the awful blaze of light that had flashed 
on Harold’s eyes, but a dim ray, just enough to give cause to that 
puzzled smile for which she could not explicitly account 

So they parted, and for persons who have followed the affair at all 
closely it is hardly necessary to add that they never came together 
again This issue was obvious, and Winifred seems to have made up 
her mind to it that very same evening, for she called her mother into 
her room (as the good lady passed on the way to bed) and looked up 
from the task of brushing the grey frock which she had spread out on 
the sofa 

" I don’t think I shall marry Mr Jackson now, mother," she said 
Mrs Petheram looked at her daughter and at her daughter's gown 
" You'd better tell me more about it to-morrow You look tired 
to-night, dear,” she replied 

But Winifred never told her any more — in the first place, because 
the family was too delighted with the fact to care one straw about 
how it had come to pass, and, in the second place, on the more im- 
portant ground that the thing was really too small, too trivial, and 
too absurd to bear telling — at least to the family To me, for some 
reason or ciber, Winifred did tell it, or some of it — enough, anyhow, 
to enable me, with the help of a few touches of imagination, to con- 
jecture how it occurred 

" Don’t you think it was very absurd ? ” she asked at the end of 
her story We were sitting by the yew hedge, near the library windows, 
looking across the flower-beds to the meadow , it was a beautiful day, 
and the old place was charming “ Because," she added, " I did 
love him, you know , and it seems a small thing to separate about, 
doesn’t it ? ’’ 

“ If he had behaved differently ” I began 

" I don’t see how he could be expected to,” she murmured 
" You expected him to," I said firmly She turned to me with 
an appearance of interest, as though I might be able to interpret to 
her something that had been causing her puzzle " Or you wouldn’t 
have looked at him as you say you did — or smiled at him, as you 
admit you did But you were wrong to expect hun to, because he’s 
not that kind of man " 

“ What kind of man ? " 

“ The kind of man to catch you in his arms, smother you in kisses 
(allow me the old phrase), tell you that he understood all you felt. 
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knew all you were giving up, realised the great thing you were doing 
for him ” 

Winifred was listening I went on with my imaginary scene of 
romantic fervour " That when he contrasted that mean little place 
with the beauties you were accustomed to, with the beauties which 
were nght and proper for you, when he saw your daintiness soiled by 
that dust, that gown whose hem he would willingly ” 

" He needn’t say quite as much as that,” interrupted Wimfred, 
smiling a little 

** Well, or words to that effect," said I *' That when he did all 
this and saw all this, you know, he loved you more, and knew that 
you loved him more than he had dared to dream, with a deeper love, 
a love that gave up for him all that you loved next best and second 
only to him , that after seeing your tears he would never doubt again 
that you would face all trials and all troubles with him at your side — 
Don't you think if he’d said something of that land, accompanying 
his words with the appropriate actions ” I paused 

” Well ? ” asked Winifred 

“ Don't you think you might have been living in that horrid little 
house now, instead of being about to contract an alliance with Sir 
Barton Amesbury ? ” 

” How do you know I shall do that "> ” she cried 

** It needs,” I observed modestly, " little skill to discern the 
approach of the inevitable ” I looked at her thoughtful face and at 
her eyes , they had their old look of wondering in them ” Don't 
you think that if he’d treated the situation in that way ? ” I asked. 

" Perhaps," she said softly “ But he wouldn't think of all that. 
He was such an Idealist ” 

I really do not know why she apphed that term to him at that 
moment, except that he used to apply it to himself at many moments 
But since it seemed to her to explain his conduct, there is no need to 
quarrel with the epithet 

“ And I hope,” said I, " that the grey frock wasn't irretrievably 
ruined ? ” 

“ I’ve never worn it again,” she murmured. 

So I suppose it was mined — unless she has some other reason. 
But she would be nght to treat it differently from other frocks , it 
must mean a good deal to her, although it failed to mean anything 
except its own pretty self to Mr Jackson. 
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** f ■ THERE'S ingratitude for you ’ ” Miss Dolly Foster exclaimed 
I suddenly 

" Where ? " I asked, rousing myself from meditation 
She pointed at a young man who had just passed where we sat. 
He was dressed very smartly, and was walking with a lady attired m 
the height of fashion 

" I made that man,” said Dolly, “ and now he cuts me dead before 
the whole of the Row 1 It's atrocious ! Why, but for me, do you 
suppose he’d be at this moment engaged to three thousand a year 
and — and the plainest girl in London ? ” 

*' Not that,” I pleaded , " think of ” 

" Well, very plain, anyhow I was quite ready to bow to him 
I almost did ” 


" In fact you did ? ” 

” I didn’t I declare I didn’t ” 

" Oh, well, you didn't then It only looked like it ” 

" I met him,” said Miss Dolly, “ three years ago At that time 

he was — oh, quite unpresentable He was everything he shouldn’t 

be He was a teetotaler, you know, and he didn’t smoke, and he 

was always going to concerts Oh, and he wore his hair long, and 

his trousers short, and his hat on the back of his head And his 

* 

umbrella ” 

" Where did he wear that ? ” 

" He canted that, Mr Carter Don’t be silly 1 Carried it unrolled, 
you know, and generally a paper parcel in the other hand , and he 
had spectacles too ” 

” He has certainly changed outwardly at least ” 

" Yes, I know , well, I did that I took him m hand, and I just 
taught him, and now 1 ” 

“ Yes, I know that But how did you teach him ? Give him 
Saturday evening lectures, or what ? ” 

" Oh, every-everung lectures, and most-morning walks And I 

in 
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taught him to dance, and I broke his wretched fiddle with my own 
hands I ” 

“ What very arbitrary distinctions you draw ” 

" I don't know what you mean 1 do like a man to be smart, 
anyhow Don't you, Mr Carter ? You’re nor so smart as you 
might be Now, shall 1 take you m hand ? " And she smiled 
upon me 

" Let's hear your method What did you do to him ? ” 

" To Phil Meadows ? Oh, nothing I just slipped in a remark 
here and there, whenever he talked nonsense 1 used to speak just 
at the right time, you know ” 

“ But how had your words such influence. Miss Foster ? " 

" Oh, well, you know, Mr Carter, I made it a condition that he 
should do just what I wanted in little things like that Did he think 
I was going to walk about with a man carrying a brown-paper parcel—” 
as if he had been to the shop for a pound of tea ? " 

“ Still, I don't see why he should alter all his " 

" Oh, you are stupid 1 Of course, he liked me, you know ” 

“ Oh, did he ? I see ’’ 

" You seem to think that very funny ” 

" Not that he did — but that, apparently, he doesn't ” 

" Well, you got out ot that rather neatly — for you No, he doesn't 
now You see, he misunderstood my motive He thought — well, 
I do beheve he thought I cared for him, you know Of course I didn’t ” 
" Not a bit ? ” 

" Just as a fnend — and a pupil, you know And when he'd had 
his hair cut and bought a frock-coat (fancy 1 he’d never had one I), 
he looked quite nice He has nice eyes Did you notice them ? ’* 

“ Lord, no 1 " 

*' Well, you're so unobservant ” 

Oh, not always I’ve observed that your ” 

“ Please don't 1 It's no use, is it ? " 

I looked very unhappy There is an understanding that I am 
veiy unhappy since Miss Foster’s engagement to the Earl of 
Mickleham was announced 

" What was I saying before — before you — you know— oh, about 
Phil Meadows, of course I did hke him very mudi, you know, 
or I shouldn’t have taken all that trouble. Why, his own mother 
thanked me 1 ” 
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" I have no more to say/' said I 
" But she wrote me a horrid letter afterwards.” 

" You’re so very elliptical ” 

“ So very what, Mr Carter ? " 

“ You leave so much out, I mean After what ? " 

“ Why, after I sent him away Didn’t I tell you ? Oh, we had 
the most awful scene He raved, Mr Carter He called me the most 

homd names, and ” 

" Tore his hair ? ” 

" It wasn’t long enough to get hold of," she tittered " But don’t 
laugh It was really dreadful And so unjust 1 And then, next 
day, when I thought it was comfortably over, you know, he came back, 
and — and apologised, and called himself the most awful names, and — 
well, that was really worse ” 

“ What did the fellow complain of ? " I asked in wondenng tones 
" Oh, he said I'd destroyed his faith m women, you know, and that 
I’d led him on, and that I was — well, he was very rude indeed And 
he went on writing me letters like that for a whole year I It made 
me quite uncomfortable ” 

“ But he didn't go back to short trousers and a fiddle, did he ? " 
I asked anxiuiisly 

“ Oh, no But he forgot all he owed me, and he told me that his 
heart was dead, and that he should never love any one again ’’ 

" But he’s going to marry that girl ” 

" Oh, he doesn’t care about her," said Miss Dolly reassuringly. 
" It's the money, you know He hadn’t a farthing of his own Now 
he’ll be set up for life ” 

" And it's all due to you I " said I admiringly 
" Well, it is really ’’ 

“ I don't call her such a bad-looking girl though " (I hadn't seen 
her face ) 

" Mr Carter 1 She’s hideous 1 ” 

I dropped that subject 

" And now," said Miss Dolly again, “ he cuts me dead I " 

“ It is the height of ingratitude Why, to love you was a liberal 
education 1 ” 

“ Yes, wasn't it ? How nicely you put that ‘ A liberal educa- 
tion 1 ’ I shall tell Archie " (Archie is Lord Mickleham). 

" What, about Phil Meadows ? " 
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" Goodness me, no, Mr Carter Just what you said, you know 
" But why not tell Mickleham about Phil Meadows ? " I urged 
" It’s all to your credit, you know " 

" Yes, I know, but men are so foolish You see, Archie thinks M 

“ Of course he does ” 

“ You might let me fimsh ” 

*' Archie thmks you were never in love before ” 

*' Yes, he does Well, of course, I wasn’t in love with Phil ” 

" Not a httle bit ? ” 

" Oh, well " 

“ Nor with any one else ? ” 

Miss Dolly prodded the path with her parasol 
" Nor with any one else ? ” I asked again 
Miss Dolly looked for an instant in my direction. 

" Nor with any one else ? " said I 
Miss Dolly looked straight in front of her 
" Nor with ” I began 

" Hullo, old chappie, where did you spnng from ? " 

" Why, Archie 1 " cned Miss Dolly 

“ Oh, how are you, Mickleham, old man ? Take this seat , I’m 
Just off — just off Yes, I was, upon my honour — got to meet a man 
at the dub Good-bye, Miss Foster Jove 1 I’m late I ” 

And as I went I heard Miss Dolly say, " I thought you were never 
coming, Archie dear 1 " Well, she didn't think he was coming just 
then. No more did I. 




W. W. JACOBS 
b. 1868 


THE MONKEY’S PAW 

i 

W ITHOUT the night was cold and wet, but m the small 
parlour of Labumam Villa the blinds were drawn and 
the fire burned brightly Father and son were at chess, 
the former, who possessed ideas about the game involving radical 
changes, putting his king into such sharp and unnecessary penis 
that it even provoked comment from the white-haired old lady 
kmtting placidly by the fire 

'* Hark at the wind,” said Mr White, who, having seen a fatal 
mistake after it was too late, was amiably desirous of preventing his 
son from seeing it 

" I’m listening,” said the latter, gnmly surveying the board as 
he stretched out his hand " Check ” 

" I should hardly think that he’d come to-night,” said his father, 
with his hand poised over the board 
“ Mate," replied the son 

" That’s the worst of living so far out,” bawled Mr White, with 
sudden and unlooked-for violence , “ of all the beastly, slushy, out- 
of-the-way places to live in, this is the worst Pathway's a bog, 
and the road’s a torrent I don’t know what people are thinking 
about I suppose because only two houses in the road are let, they 
think it doesn’t matter ” 

" Never mind, dear,” said his wife soothingly , " perhaps you'll 
win the next one ” 

Mr White looked up sharply. Just in time to intercept a knowing 
glance between mother and son The words died away on his lips, 
and he hid a guilty gnn m his thin grey beard 

" There he is," said Herbert White, as the gate banged to loudly 
and heavy footsteps came toward the door 

The old man rose with hospitable haste, and opening the door, 
was heard condoling with the new arrival The new arrival also 
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condoled with himself, so that Mrs White said, " Tut, tut ! " and 
coughed gently as her husband entered the room, followed by a tall, 
burly man, beady of eye and rubicund of visage 

“ Sergeant-Major Morns," he said, introducing him. 

The sergeant-major shook hands, and taking the proffered seat 
by the fire, watched contentedly while his host got out whisky and 
tumblers and stood a small copper kettle on the fire 

At the third glass his eyes got bnghter, and he began to talk, the 
little family circle regarding with eager interest this visitor from 
distant parts, as he squared his broad shoulders in the chair and 
spoke of wild scenes and doughty deeds , of wars and plagues and 
strange peoples 

" Twenty-one years of it,” said Mr White, nodding at his wife 
and son “ When he went away he was a slip of a youth in the ware- 
house Now look at him " 

" He don't look to have taken much harm,” said Mrs White 
politely 

" I’d hke to go to India myself,” said the old man, " just to look 
round a bit, you know ” 

" Better where you are,” said the sergeant-major, shaking his 
head He put down the empty glass, and sighing softly, shook it 
again 

“ I should hke to see those old temples and fakirs and jugglers,” 
said the old man “ What was that you started telling me the other 
day about a monkey’s paw or something. Moms ? ” 

" Nothing," said the soldier hastily " Leastways nothing worth 
hearing ” 

“ Monkey’s paw ? ” said Mrs White curiously 

“ Well, it’s just a bit of what you might call magic, perhaps,” said 
the sergeant-major, off-handedly 

His three listeners leaned forward eagerly The visitor absent- 
mindedly put his empty glass to his bps and then set it down ag ain 
His host filled it for him 

” To look at,” said the sergeant-major, fumbling m his pocket, 
" it’s Just an ordinary little paw, dried to a mummy " 

He took something out of his pocket and proffered it Mrs White 
drew back with a grimace, but her son, taking it, examined it 
curiously 

“ And what is there special about it ? ” inquired Mr White as 
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he took it from hia son, and having examined it, placed it upon the 
table 

" It had a spell put on it by an old fakir," said the sergeant-major, 
" a very holy man He wanted to show that fate ruled people's 
lives, and that those who interfered with it did so to their sorrow 
He put a spell on it so that three separate men could each have three 
wishes from it ” 

His manner was so impressive that his hearers were conscious that 
their light laughter ]arred somewhat 

“ Well, why don’t you have three, sir ? " said Herbert White 
cleverly 

The soldier regarded him in the way that middle age is wont to 
regard presumptuous youth “ I have,” he said quietly, and his 
blotchy face whitened 

" And did you really have the three wishes granted ? " asked Mrs 
White 

" I did," said the sergeant-major, and his glass tapped against his 
strong teeth 

“ And has anybody else wished ? ” persisted the old lady 
“ The first man had his three wishes Yes,” was the reply , " I 
don’t know what the first two were, but the third was for death That’s 
how I got the paw ” 

His tones were so grave that a hush fell upon the group 
“ If you’ve had your three wishes, it's no good to you now, then, 
Morns,” said the old man at last ” What do you keep it for ? ” 

The soldier shook Ins head '* Fancy, I suppose,” he said slowly 
" I did have some idea of selling it, but I don’t think I will It has 
caused enough mischief already Besides, people won't buy They 
think it's a fairy tale , some of them and those who do think any- 
thing of it want to try it first and pay me afterward ” 

“ If you could have another three wishes,” said the old man, eyeing 
him keenly, ” would you have them ? ’’ 

“ I don’t know,” said the other " I don’t know ’’ 

He took the paw, and dangling it between his forefinger and thumb, 
suddenly threw it upon the fire White, with a slight cry, stooped 
down and snatched it off 

" Better let it burn,” said the soldier solemnly 
“ If you don’t want it, Moms,” said the other, '* give it to me ” 

“ I won't,” said his fnend doggedly " I threw it on the fire. 
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If you keep it, don't blame me for what happens. Pitch it on the fire 
again like a sensible man " 

The other shook his head and examined his new possession closely. 
** How do you do it ? ” he inquired 

" Hold it up in your right hand and wish aloud,” said the sergeant* 
major, " but I warn you of the consequences ” 

“ Sounds hke the Arabian Nights,” said Mrs White, as she rose 
and began to set the supper " Don’t you thmk you might wish for 
four pairs of hands for me ? ” 

Her husband drew the talisman from his pocket, and then all 
three burst into laughter as the sergeant-major, with a look of alarm 
on his face, caught him by the arm 

” If you must wish,” he said gruffly, " wish for something sensible ” 
Mr White dropped it back in his pocket, and placmg chans, 
motioned his fnend to the table In the business of supper the talis- 
man was partly forgotten, and afterward the three sat listening in an 
enthralled fashion to a second instalment of the soldier's adventures 
in India 

“ If the tale about the monkey's paw is not more truthful than 
those he has been telling us,” said Herbert, as the door closed behind 
their guest, just m time for him to catch the last tram, ” we shan’t 
make much out of it ” 

” Did you give him anything for it, father ? ” inquired Mrs White, 
regarding her husband closely 

“ A tnfle,” said he, colouring slightly ” He didn't want it, but 
I made him take it And he pressed me again to throw it away " 

** Likely,” said Herbert, with pretended horror " Why, we're 
going to be nch and famous and happy Wish to be an emperor, 
father, to begin with , then you can’t be henpecked ” 

He darted round the table, pursued by the maligned Mrs White 
armed with an antimacassar 

Mr White took the paw from his pocket and eyed it dubiously 
" I don’t know what to wish for, and that’s a fact,” he said slowly 
“ It seems to me I’ve got all I want " 

“ If you only cleared the house, you’d be quite happy, wouldn't 
you ? " said Herbert, with his hand on his shoulder. “ Well, wish 
for two hundred pounds, then ; that’ll just do it.” 

His father, smiling shamefacedly at his own credulity, held up the 
talisman, as his son, with a solemn face, somewhat marred by a wink 
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at his mother, sat down at the piano and struck a few impressive 
chords 

“ I wish for two hundred pounds," said the old man distinctly 
A fine crash from the piano greeted the words, interrupted by a 
shuddering cry from the old man His wife and son ran toward 
him 

“ It moved," he cned, with a glance of disgust at the object as it 
lay on the floor " As I wished, it twisted in my hand hke a snake ” 
" Well, I don’t see the money," said his son as he picked it up and 
placed it on the table, " and I bet I never shall ” 

“ It must have been your fancy, father,” said his wife, regarding 
him anxiously 

He shook his head " Never mind, though , there’s no harm 
done, but it gave me a shock all the same " 

They sat down by the fire again while the two men finished their 
pipes Outside, the wind was higher than ever, and the old man 
started nervously at the sound of a door banging upstairs A silence 
unusual and depressing settled upon all three, which lasted until the 
old couple rose to retire for the night 

" I expect you’ll find the cash tied up in a big bag in the middle 
of your bed,” said Herbert, as he bade them good-night, " and some- 
thing horrible squatting up on top of the wardrobe watching you as 
you pocket your ill-gotten gams ” 

He sat alone m the darkness, gazing at the dying fire, and seeing 
faces m it The last face was so horrible and so simian that he gazed 
at it m amazement It got so vivid that, with a httle uneasy laugh, 
he felt on the table for a glass containing a httle water to throw over 
it His hand grasped the monkey’s paw, and with a httle shiver he 
wiped his hand on his coat and went up to bed 

n 

In the brightness of the wintry sun next morning as it streamed over 
the breakfast table he laughed at his fears There was an air of prosaic 
wholesomeness about the room which it had lacked on the previous 
night, and the dirty, shrivelled httle paw was pitched on the sideboard 
with a carelessness which betokened no great belief m its virtues 
" I suppose all old soldiers are the same," said Mrs White " The 
idea of our listening to such nonsense 1 How could wishes be granted 
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in these days ? And if they could, how could two hundred pounds 
hurt you, father ? ” 

" Might drop on his head from the sky,” said the frivolous Herbert. 
“ Moms said the things happened so naturally," said his father, 
" that you might if you so wished attnbute it to coincidence ” 

" Well, don’t break into the money before I come back," said 
Herbert as he rose from the table “ I’m afraid it’ll turn you into 
a mean, avaricious man, and we shall have to disown you " 

His mother laughed, and following him to the door, watched him 
down the road , and returning to the breakfast table, was very happy 
at the expense of her husband's credulity All of which did not 
prevent her from scurrying to the door at the postman's knock, nor 
prevent her from referring somewhat shortly to retired sergeant-majors 
of bibulous habits when she found that the post brought a tailor’s 
bill 

" Herbert will have some more of his funny remarks, I expect, 
when he comes home," she said, as they sat at dinner 

" I dare say,” said Mr White, pouring himself out some beer , 
" but for all that, the thing moved in my hand , that I’ll swear to ” 

" You thought it did,” said the old lady soothingly 
" I say it did,” replied the other " There was no thought about 

it , I had just What’s the matter ? ” 

His wife made no reply She was watching the mysterious move- 
ments of a man outside, who, peering in an undecided fashion at the 
house, appeared to be trying to make up his mind to enter In mental 
connection with the two hundred pounds, she noticed that the stranger 
was well dressed, and wore a silk hat of glossy newness Three times 
he paused at the gate, and then walked on again The fourth time 
he stood with his hand upon it, and then with sudden resolution flung 
it open and walked up the path Mrs White at the same moment 
placed her hands behind her, and hurriedly unfastemng the strings 
of her apron, put that useful article of apparel beneath the cushion 
of her chair 

She brought the stranger, who seemed ill at ease, into the room 
He gazed at her furtively, and listened m a preoccupied fashion as 
the old lady apologised for the appearance of the room, and her 
husband’s coat, a garment which he usually reserved for the garden. 
She then waited as patiently as her sex would permit, for him to 
broach his business, but he was at first strangely silent 
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" I — was asked to call/’ he said at last, and stooped and picked 
a piece of cotton from his trousers “ 1 come from ' Maw and 
Meggins ' ” 

The old lady started " Is anything the matter ? " she asked 
breathlessly “ Has anything happened to Herbert ? What is it ? 
What is it ? ” 

Her husband interposed " There, there, mother," he said hastily 
" Sit down, and don’t Jump to conclusions You’ve not brought 
bad news, I'm sure, sir ” , and he eyed the other wistfully. 

“ I'm sorry ” began the visitor 

" Is he hurt ? " demanded the mother wildly 

The visitor bowed in assent " Badly hurt,” he said quietly, 
" but he is not in any pain.” 

" Oh, thank God ! ” said the old woman, clasping her hands 
“ Thank God for that l Thank ” 

She broke off suddenly as the simster meaning of the assurance 
dawned upon her and she saw the awful confirmation of her fears in 
the other’s averted face She caught her breath, and turning to her 
slower-witted husband, laid her trembling old hand upon his There 
was a long silence 

" He was caught in the machinery,” said the visitor at length in a 
low voice 

" Caught in the machinery,” repeated Mr White in a dazed fashion, 
*' yes ” 

He sat stanng blankly out at the window, and taking his wife’s 
hand between his own, pressed it as he had been wont to do in their 
old courting days nearly forty years before 

" He was the only one left to us,” he said, turning gently to the 
visitor “ It is hard ” 

The other coughed, and rising, walked slowly to the window 
" The firm wished me to convey their sincere sympathy with you m 
your great loss,” he said, without looking round " I beg that you 
will understand I am only their servant and merely obeying orders ” 

There was no reply , the old woman’s face was white, her eyes 
stanng, and her breath inaudible , on the husband's face was a look 
such as his fnend the sergeant might have earned mto his first 
action 

“ I was to say that Maw and Meggins disclaim all responsibility,” 
continued the other. " They admit no liability at all, but in con- 
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sideration of your son’s services, they wish to present you with a certain 
sum as compensation " 

Mr White dropped his wife’s hand, and rising to his feet, gazed 
with a look of horror at his visitor His dry hps shaped the words, 
“ How much ? " 

“ Two hundred pounds," was the answer 

Unconscious of his wife’s shnek, the old man smiled faintly, put 
out his hands hke a sightless man, and dropped, a senseless heap, to 
the floor 


□i 

In the huge new cemetery, some two miles distant, the old people 
buned their dead, and came back to a house steeped in shadow and 
silence It was all over so quickly that at first they could hardly 
realise it, and remained in a state of expectation as though of some- 
thing else to happen — something else which was to hghten this load, 
too heavy for old hearts to bear 

But the days passed, and expectation gave place to resignation — 
the hopeless resignation of the old, sometimes miscalled apathy 
Sometimes they hardly exchanged a word, for now they had nothing 
to talk about, and their days were long to weariness 

It was about a week after that the old man, waking suddenly in 
the night, stretched out his hand and found himself alone The room 
was in darkness, and the sound of subdued weeping came from the 
window He raised himself m bed and listened 

" Come back,” he said tenderly ” You will be cold ” 

“ It is colder for my son,” said the old woman, and wept afresh 
The sound of her sobs died away on his ears The bed was warm, 
and his eyes heavy with sleep He dozed fitfully, and then slept 
until a sudden wild cry from his wife awoke him with a start 
" The paw / ” she cned wildly ** The monkey's paw 1 ” 

He started up m alarm “ Where ? Where is it ? What’s the 
matter ? ” 

She came stumbling across the room toward him " I want it,” 
she said quietly “ You've not destroyed it ? ” 

" It’s in the parlour, on the bracket,” he replied, marvelling 
" Why ? " 

She cned and laughed together, and bending over, kissed his 
cheek. 
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” I only Just thought of it/* she said hysterically " Why didn't 
I think of it before ? Why didn’t you think of it ? ” 

" Think of what ? ” he questioned 

" The other two wishes,” she replied rapidly. ” We’ve only had 
one ” 

** Was not that enough ? ’’ he demanded fiercely 
" No,” she cned triumphantly , " we’ll have one more Go down 
and get it quickly, and wish our boy alive again ” 

The man sat up in bed and flung the bedclothes from his quaking 
limbs “ Good God, you are mad 1 " he cned, aghast 

" Get it,” she panted , ** get it quickly, and wish Oh, my 

boy, my boy 1 ” 

Her husband struck a match and lit the candle " Get back to 
bed,” he said unsteadily " You don’t know what you are saying ” 

" We had the first wish granted,” said the old woman fevenshly , 
” why not the second ? ” 

" A coincidence,” stammered the old man 

" Go and get it and wish,” cned his wife, quivenng with excitement 
The old man turned and regarded her, and his voice shook ” He 
has been dead ten days, and besides he — I would not tell you else, 
but — I couid only recognise him by his clothing If he was too temble 

for you to see then, how now ? ” 

” Bring him back,” cned the old woman, and dragged him toward 
the door “ Do you think I fear the child I have nursed ? ” 

He went down m the darkness, and felt his way to the parlour, 
and then to the mantelpiece The talisman was in its place, and a 
hornble fear that the unspoken wish might bnng his mutilated son 
before him ere he could escape from the room seized upon him, and 
he caught his breath as he found that \ie had lost the direction of the 
door His brow cold with sweat, he felt his way round the table, 
and groped along the wall until he found himself m the small passage 
with the unwholesome thing in his hand 

Even his wife’s face seemed changed as he entered the room It 
was white and expectant, and to his fears seemed to have an un- 
natural look upon it He was afraid of her 
" Wish / ” she cned, m a strong voice 
“ It is foolish and wicked,” he faltered 
" Wish l ” repeated his wife 
He raised his hand " I wish my son alive again.” 
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The talisman fell to the floor, and he regarded it fearfully Then 
he sank trembling into a chair as the old woman, with burning eyes, 
walked to the window and raised the bhnd 

He sat until he was chilled with the cold, glancing occasionally 
at the figure of the old woman peenng through the window The 
candle-end, which had burned below the run of the china candlestick, 
was throwing pulsating shadows on the ceding and walls, until, with a 
flicker larger than the rest, it expired The old man, with an un- 
speakable sense of relief at the failure of the talisman, crept back to 
his bed, and a minute or two afterward the old woman came silently 
and apathetically beside him 

Neither spoke, but lay silently listening to the ticking of the clock 
A stair creaked, and a squeaky mouse scurried noisily through the 
wall The darkness was oppressive, and after lying for some tune 
screwing up his courage, he took the box of matches, and striking one, 
went downstairs for a candle 

At the foot of the stairs the match went out, and he paused to 
stnke another , and at the same moment a knock, so qmet and stealthy 
as to be scarcely audible, sounded on the front door 

The matches fell from his hand and spilled m the passage He 
stood motionless, his breath suspended until the knock was repeated 
Then he turned and fled swiftly back to his room, and closed the door 
behind him A third knock sounded through the house 
" What’s that ? " cned the old woman, starting up 
“ A rat," said the old man m shaking tones — " a rat It passed 
me on the stairs " 

His wife sat up m bed listening A loud knock resounded through 
the house 

" It's Herbert I " she screamed “ It’s Herbert ! " 

She ran to the door, but her husband was before her, and catching 
her by the arm, held her tightly 

“ What are you going to do ? ” he whispered hoarsely 
" It’s my boy , it’s Herbert 1 " she cned, struggling mechanically 
" I forgot it was two miles away What are you holding me for ? 
Let go I must open the door " 

*’ For God’s sake don’t let it in,” cned the old man, trembling 
“ You're afraid of your own son,” she cned, struggling “ Let 
me go I’m coming, Herbert , I’m coming " 

There was another knock, and another The old woman with a 
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sudden wrench broke free and ran from the room Her husband 
followed to the landing, and called after her appealingly as she humed 
downstairs He heard the chain rattle back and the bottom bolt 
drawn slowly and stiffly from the socket Then the old woman’s 
voice, strained and panting 

" The bolt,” she cned loudly " Come down I can't reach it ” 

But her husband was on his hands and knees groping wildly on 
the floor in search of the paw If he could only find it before the 
thing outside got m A perfect fusillade of knocks reverberated 
through the house, and he heard the scraping of a chair as his wife 
put it down in the passage against the door He heard the creaking 
of the bolt as it came slowly back, and at the same moment he found 
the monkey’s paw, and frantically breathed his third and last wish 

The knocking ceased suddenly, although the echoes of it were still 
m the house He heard the chair drawn back, and the door opened. 
A cold wind rushed up the staircase, and a long loud wail of disappoint- 
ment and misery from his wife gave him courage to run down to her 
side, and then to the gate beyond The street lamp flickering opposite 
shone on a quiet and deserted road. 
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** /'"'I PEAKING o* money,” said the night-watchman, thoughtfully* 
as he selected an empty soap-box on the wharf for a seat, 
“ the whole world would be different if we all ’ad more of it 
It would be a brighter and a 'appier place for everybody ” 

He broke off to open a small brass tobacco-box and place a httle 
quid of tobacco tenderly into a pouch in his left cheek, critically 
observing at the same time the efforts of a somewhat large steamer 
to get alongside the next wharf without blocking up more than three- 
parts of the nver He watched it as though the entire operation 
depended upon his attention, and, the steamer fast, he turned his 
eyes back again and resumed his theme. 

" Of course it’s the being short that sharpens people,” he admitted 
thoughtfully , “ the sharpest man I ever knew never ’ad a ha'penny 
in 'is pocket, and the ways ’e had o’ getting other chaps to pay for 'is 
beer would ha' made 'is fortin at the law if 'e’d only 'ad the eddica- 
tion Playful httle chap 'e was I’ve seen men wot didn't know 'un 
stand 'im a pot o' beer and then foller' lm up the road to see 'un knock 
down a policeman as 'e’d promised They’d foller 'im to the fust 
policeman 'e met, an’ then 'e'd point them out and say they were 
goin’ to half kill 'im, an' the policeman 'ud Just stroll up an' ask 'em 
wot they were 'angmg about for, but I never 'eard of a chap telling 
'im They used to go away struck all of a *eap He died in the 
accident ward of the London Horsepittle, poor chap ” 

He shook his head thoughtfully, and ignoring the statement of 
the watchman at the next wharf that it was a fine evening, shifted 
his quid and laughed rumbkngly 

“ The funmest way o’ raising the wind I ever 'eard of,” he said, 
in explanation, “ was one that 'appened about fifteen years ago I'd 
just taken my discharge as A B from the North Star, trading between 
here and the Australian ports, and the men wot the thing 'appened to 
was shipmates o' mine, although on'y firemen. 

is6 
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“ 1 know it's a true story, becos 1 was in it a little bit myself, 
and the other part I 'ad from all of 'em, and besides, they didn't see 
anything funny in it at all, or anything out of the way It seemed 
to them quite a easy way o’ making money, and I dessay if it 'ad come 
off all nght I should have thought so too 

“ In about a week arter we was paid off at the Albert Docks these 
chaps was all cleaned out, and they was all in despair, with a thirst 
wot wasn’t half quenched and a spree wot was on’y in a manner o’ 
speaki ng just begun, and at the end of that time they came round 
to a room wot I 'ad, to see wot could be done There was four of ’em 
in all old Sam Small, Ginger Dick, Peter Russet, and a orphan nevy 
of Sam’s whose father and mother was dead The mother 'ad been 
'alf nigger an' 'alf Malay when she was living, and Sam was always 
pertickler careful to point out that his nevy took arter 'er It was 
enough to make the pore woman turn in 'er grave to say so, but Sam 
used to say that 'e owed it to 'is brother to explain 

“ ‘ Wot’s to be done ? ' ses Peter Russet, arter they’d all said wot 
miserable chaps they was, an’ 'ow badly sailor-men was paid ‘ We're 
all gomg to sign on in the Land's End, but she doesn't sail for a fort- 
night , wot’s to be done in the meantime for to live ? ’ 

" ‘ Theie’s your watch, Peter,' ses old Sam, dreamy-hke, ‘ and 
there's Ginger's nng It’s a good job you kep' that ring. Ginger 
We're all in the same boat, mates, an' I on'y wish as I'd got something 
for the general good It’s 'avmg an orphan nevy wot’s kep’ me pore ' 
" * Stow it,’ ses the nevy, short-hke 

" ' Everything's agin us,' ses old Sam * There's them four green 
parrots I brought from Brazil, all dead ’ 

“ * So are my two monkeys,' ses Peter Russet, shaking 'is 'ead , 
‘ they used to sleep with me, too ' 

" They all shook their 'eads then, and Russet took Sam up very 
sharp for saying that p’r'aps if he 'adn’t slep' with the monkeys they 
wouldn’t ha' died He said if Sam knew more about monkeys than 
wot 'e did, why didn’t 'e put 'is money m them instead o’ green 
parrots wot pulled their feathers out and died of cold 

" ' Talking about monkeys,’ ses Ginger Dick, interrupting old Sam 
suddenly, ' wot about young Beauty here ? ' 

“ ‘ Well, wot about him ? ’ ses the nevy, m a nasty sort o' way 
" ' W’y, 'e's worth forty monkeys an' millions o' green parrots,’ 
ses Ginger, starting up , ’an' here 'e is a-wasting of 'is opportunities. 
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going about dressed like a Christian Open your mouth. Beauty, 
and stick your tongue out and roll your eyes a bit ’ 

44 ' W’y not leave well alone. Ginger ? * ses Russet , and I thought 
so too Young Beauty was quite enough for me without that 

" * Ter 'bilge me,’ ses Gmger anxiously, ' Just make yourself as 
ugly as wot you can. Beauty ’ 

" * Leave ’im alone,' ses old Sam, as his nevy snarled at 'em. * You 
ain 't everybody's money yourself, Ginger ' 

" ' I tell you, mates,' ses Ginger, speaking very slow and solemn, 
4 there's a fortm in 'im I was lookin' at 'im just now, trying to think 
who 'e reminded me of At fust I thought it was that big stuffed 
monkey we saw at Melbourne, then I suddenly remembered it was a 
wild man of Borneo I see when I was a kid up m Sunderland When 
I say 'e was a 'andsome, good-’arted looking gentleman alongside o’ 
you. Beauty, do you begin to get my meamng ? ’ 

" ' Wot's the idea, Gmger ? ' ses Sam, getting up to lend me and 
Russet a 'and with 'is nevy 

" * My idea is this,’ ses Ginger * take 'is does off 'im and dress 
'im up in that there wmderbhnd, or something o' the kind , tie 'im 
up with a bit o’ hne, and take 'im round to Ted Reddish in the 'Ighway 
and sell 'im for a 'undred quid as a wild man of Borneo ' 

44 ‘ Wot ? ' screams Beauty, in an awful voice ‘ Let go, Peter , 
let go, d’ye hear ? ' 

“ 4 'Old your noise, Beauty, while your dders is speaking,’ ses 'is 
unde, and I could see 'e was struck with the idea. 

" ' You jest try dressing me up in a wmderbhnd,’ ses his nevy, 
half-crying with rage 

" 4 Listen to reason, Beauty,' ses Gmger , 4 you’ll 'ave your share 
of the tin , it'll only be for a day or two, and then when we’ve deared 
out you can make your escape, and there'll be twenty-five pounds 
for each of us* 

44 ' 'Ow do you make that out, Gmger ? ' ses Sam, m a cold voice. 

44 4 Fours into a 'undered,' ses Gmger 

44 4 Ho,’ ses Sam, 4 Ho, indeed. I wasn’t aweer that 'e was your 
nevy, Gmger 4 

44 4 Share and share alike,' ses Russet 4 It's a very good plan o’ 
yours, Gmger ' 

44 Ginger holds 'is 'ead up and looks at 'un 'aid 

44 4 1 thought o' the plan,' 'e ses, speaking very slow and deliberate. 
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* Sam’s ’is uncle, and 'e’s the wild man Threes into a ’undered 
go ’ 

“ ‘ You needn't bother your fat ’ead adding up sums, Gmger,' 
ses Russet, very polite ‘ I’m going to ’ave my share , else I’ll split 
to Ted Reddish ’ 

" None of 'em said a word about me two of 'em was sitting on 
my bed , Ginger was using a 'ankcrchief o' mine wot 'e found in the 
fireplace, and Peter Russet ’ad 'ad a dnnk out o’ the jug on my wash- 
stand, and yet they never even mentioned me That’s firemen all 
over, and that’s 'ow it is they get themselves so disliked 

" It took 'em best part of an 'our to talk round young Beauty, an' 
the langwidge they see fit to use made me thankful to think that the 
parrots didn’t hve to lam it 

" You never saw anything like Beauty when they 'ad finished with 
'un If 'e was bad m 'is does, 'e was a perfeck horror without 'em 
Ginger Dick faked 'im up beautiful, but there was no pleasing 'un 
Fust he found fault with the winder-blind, which 'e said didn't fit , 
then ’e grumbled about going bare-foot, then 'e wanted somethink 
to 'ide 'is legs, which was natural considering the shape of 'em Gmger 
Dick nearlv lost ’is temper with 'im, and it was all old Sam could do 
to stop himself from casting 'im off for ever He was finished at last, 
and arter Peter Russet ’ad slipped downstairs and found a bit o' 
broken clothes-prop in the yard, and 'e'd been shown 'ow to lean on 
it and make a noise. Ginger said as 'ow if Ted Reddish got 'im for a 
'undered pounds 'e’d get ’im a bargain 

“ ‘ We must 'ave a cab,’ ses old Sam 

" ‘ Cab ? ' ses Gmger ‘ What for ? ' 

*“We should 'ave half Wapping t following us,' ses Sam ‘Go 
out and put your ring up, Gmger, and fetch a cab ’ 

" Gmger started grumbling, but he went, and presently came back 
with the cab and the money, and they all went downstairs leading the 
wild man by a bit o' line They only met one party coming up, and 
'e seemed to remember somethink 'e’d forgotten wot ought to be fetched 
at once 

" Gmger went out fust and opened the cab-door, and then stood 
there waiting becos at the last moment the wild man said the winder- 
blind was slipping down They got 'un out at last, but before 'e 
could get m the cab was gomg up the road at ten miles an hour, with 
Gmger 'anging on to the door calling to it to stop 
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“ It came back at about a mile an' a 'alf an hour, an' the remarks 
of the cabman was eggstrordinary Even when he got back 'e wouldn't 
start till *e’d got double fare paid in advance , but they got in at last 
and drove off 

" There was a fine scene at Ted Reddish’s door Ginger said that 
if there was a bit of a struggle it would be a good advertisement for 
Ted Reddish, and they might p'r’aps get more than a 'undered, and 
all the three of ’em could do, they couldn't get the wild man out o' 
that cab, and the cabman was hopping about 'arf crazy Every 
now and then they'd get the wild man 'arf out, and then he’d get 
in agin and snarl 'E didn't seem to know when to leave off, and 
Ginger and the others got almost as sick of it as the cabman It 
must ha’ taken two years’ wear out o' that cab, but they got 'im out 
at last, and Reddish’s door being open to see what the row was about, 
they went straight in 

" ‘ Wot's all this ? ’ ses Reddish, who was a tall, thin man, with 
a dark moustache 

" ' It's a wild man o' Borneo,' ses Ginger, panting , ' we caught 
'im m a forest in Brazil, an' we’ve come 'ere to give you the fust offer ' 

“ Ted Reddish was so surprised 'e couldn't speak at fust The 
wild man seemed to take 'is breath away, and 'e looked in a 'elpless 
kind o' way at 'is wife, who'd just come down She was a mce-lookm' 
woman, fat, with a lot o' yaller hair, and she smiled at 'em as though 
she’d known 'em all their lives 

" * Come into the parlour,' she ses, kindly, just as Ted was beginning 
to get 'is breath 

" They followed ’em in, and the wild man was just going to make 
hisself comfortable in a easy-chair, when Ginger give 'im a look, an' 
'e curled up on the 'earth rug instead 

“ ' 'E ain't a very fine specimen,' ses Ted Reddish, at last 

" ' It's the red side-whiskers I don't like,' ses his wife ' Besides, 
who ever ’eard of a wild man in a collar an' necktie ? ' 

“ ' You’ve got hold o’ the wrong one,’ ses Ted Reddish, afore Ginger 
Dick could speak up for hisself 

" ' Oh, I beg your pardin,' ses Mrs Reddish to Ginger, very polite 
' I thought it was funny a wild man should be wearing a collar It's 
my mistake That's the wild man, I s’ pose, on the 'earth rug ? * 

" ' That’s 'im, mum,’ ses old Sam, very short. 

“ ' He don't look wild enough,' ses Reddish. 
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" * No , ’e’s much too tame,' ses ‘is wife, shaking her yaller curls 
The chaps all looked at each other then, and the wild man began 
to think it was time he did somethink , and the nearest thing ’andy 
being Ginger's leg, 'e put 'is teeth into it Anybody might ha' thought 
Ginger was the wild man then, the way 'e went on, and Mrs Reddish 
said that even if he so far forgot hisself as to use sich langwidge afore 
’er, 'e oughtn't to before a poor 'eathen animal 

“ ‘ How much do you want for ’im ? ’ ses Ted Reddish, arter Ginger 
'ad got 'is leg away, and taken it to the winder to look at it 
" 4 One 'undered pounds,' ses old Sam 

" Ted Reddish looked at 'is wife, and they both larfed as though 
they’d never leave orf 

‘"Why, the market price o’ the best wild men is only thirty shillings/ 
ses Reddish, wiping 'is eyes * I'll give you a pound for 'im ’ 

" Old Sam looked at Russet, and Russet looked at Ginger, and then 
they all larfed 

“ ' Well, there’s no getting over you, I can see that/ ses Reddish, 
at last * Is he strong ? ' 

“ ‘ Strong ? Strong ain’t the word for it/ ses Sam 
“ ' Bnng 'im to the back and let 'im 'ave a wrestle with one o' 
the brown ars, Ted,’ ses 'is wife 
“ ' ’E’d kill it/ ses old Sam, hastily 

" ‘ Never mind,’ ses Reddish, getting up , * brown bears is cheap 
enough ’ 

" They all got up then, none of ’em knowing wot to do, except the 
wild man, that is, and he got 'is arms tight round the leg o' the table 
" ' Well,’ ses Ginger, * we'll be pleased for 'im to wrestle with the 
bear, but we must ’ave the 'undered quid fust, in case 'e injures ’isself 
a little ' 

“ Ted Reddish looked 'ard at 'im, and then he looked at 'is wife agin 
“ ‘ I’ll just go outside and talk it over with the missus/ he ses, at 
last, and they both got up and went out 

“ ' It's all right/ ses old Sam, winking at Ginger 
“ * Fair cop,’ ses Ginger, who was still rubbing his leg ‘ I told 
you it would be, but there’s no need for Beauty to overdo it He 
nearly 'ad a bit out o’ my leg ’ 

“ 4 A'nght/ ses the wild man, shifting along the 'earthrug to where 
Peter was sitting , * but it don't do for me to be too tame. You 'eard 
wot she said.' 
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44 ' How are you feeling, old man ? * ses Peter, in a kind voice, as 
*e tucked ’is legs away under ’is chair 

“ 4 Gurr/ ses the wild man, going on all fours to the back of the 
chair, ‘ gur — wug — wug ' 

" 4 Don’t play the fool, Beauty,’ ses Peter, with a uneasy smile, 
as he twisted 'is 'ead round ' Call 'im off, Sam ’ 

’’ ‘ Gurr,’ ses the wild man, sniffing at ’is legs , * gurr ’ 

'* ' Easy on. Beauty, it's no good biting 'im till they come back/ 
ses old Sam 

" ‘ I won’t be bit at all,' ses Russet, very sharp, ‘ mind that, Sam 
It's my belief Beauty's gone mad ' 

“ ‘ Hush/ ses Gmger, and they 'eard Ted Reddish and 'is wife 
coming back They came in and sat down agm, and after Ted 'ad 
'ad another good look at the wild man and prodded 'im all over an’ 
looked at 'is teeth, he spoke up and said they'd decided to give a 
'undered pun for 'im at the end o’ three days if ’e suited 

“ ' I s’pose/ ses Sam, looking at the others, ' that we could 'ave 
a bit of it now to go on with ? ' 

" ' It’s agm our way of doing business/ ses Ted Reddish ' If it 
'ud been a lion or a tiger we could, but wild men we never do ’ 

44 ' The thing is,' ses Mrs Reddish, as the wild man started on 
Russet's leg and was pulled off by Sam and Ginger, ‘ where to put 'im ’ 
44 ’ Why not put 'im m with the black leopard ? ' ses her 'usband 
" ’ There’s plenty o’ room in his cage,’ says 'is wife, thoughtfully, 
4 and it 'ud be company for 'im too ' 

44 4 1 don't think the wild man 'ud like that/ said Gmger 

44 4 I’m sartain sure ’e wouldn’t/ says old Sam, shaking ’is ’ead 

44 4 Well, we must put ’im in a cage by hisself, I s’pose/ ses Reddish, 

4 but we can't be put to much expense I’m sure the money we spent 
m cat’s meat for the last wild man we 'ad was awful ' 

44 4 Don’t you spend too much money on cat’s meat for '\m,' ses 
Sam, 4 'e’d very hkely leave it Bringing 'im 'ome, we used to give 
’im the same as we ’ad oursdves, and he got on all right ' 

44 4 It’s a wonder you didn’t kill 'im/ ses Reddish, severely 4 He'll 
be fed very different 'ere, I can tell you You won’t know ’im at the 
end o' three days ' 

44 4 Don’t change 'im too sudden/ ses Gmger, keeping 'is 'ead turned 
away from the wild man, wot wos trying to catch 'is eye 4 Cook 'is 
food at fust, 'cos 'e’s been used to it/ 
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" ' I know wot to give 'im,' ses Reddish, offhandedly * I ain't 
been in the hne twenty-seven years for nothink Bring 'im out to the 
back, an’ I'll put 'im in 'is new 'ome * 

" They all got up and, taking no notice of the wild man's whispers, 
follered Ted Reddish and 'is wife out to the back, where all the wild 
beasts in the world seemed to 'ave collected to roar out to each other 
what a beastly place it was 

" ' I'm going to put 'im in " 'Appy Cottage ” for a time,' says 
Reddish , ' lend a hand 'ere, William,' he says, beckoning to one of 
'is men 

" ' Is that “ 'Appy Cottage " ? ’ ses old Sam, sniffing, as they got 
up to a nasty, empty cage with a chain and staple m the wall 
" Ted Reddish said it was 
“ ' Wot makes you call it that ? ’ ses Sam 

" Reddish didn't seem to 'ear 'im, and it took all Ginger's coaxing 
to get Beauty to go in 

“ ‘ It's on’y for a day or two,’ he whispers 

“ ‘ But 'ow am I to escape when you’ve got the brass ? ' ses the 
wild man 

“ ‘ We’ll look arter that,’ ses Ginger, who 'adn’t got the least idea 
“ The wild man 'ad a httle show for the last time, jist to impress 
Ted Reddish, an’ it was pretty to see the way William 'andled 'im 
The look on the wild man’s face showed as 'ow it was a revelashun to 
’*m Then 'is three mates took a last look at ’im and went off 

“ For the fust day Sam felt uneasy about 'im, and used to tell us 
tales about 'is dead brother which made us think Beauty was lucky 
to take arter 'is mother , but it wore off, and the next night, in the 
* Admiral Cochrane,' 'e put 'is 'ead on Ginger’s shoulder, and wep' for 
'appiness as 'e spoke of 'is nevy’s home at * 'Appy Cottage ' 

“ On the third day Sam was fo r going round in the morning for the 
money, but Ginger said it wasn’t advisable to show any 'aste , so they 
left it to the evening, and Peter Russet wrote Sam a letter signed 
' Bamum,' offering ’im two 'undered for the wild man, m case Ted 
Reddish should want to beat ’em down They all 'ad a dnnk before 
they went in, and was smiling with good temper to sich an extent that 
they 'ad to wait a minute to get their faces straight afore going in 
“ * Come in,’ ses Reddish, and they follered 'im into the parler, 
where Mrs Reddish was sitting in a armchair shaking 'er 'ead and 
looking at the carpet very sorrowful 




184 W. W. JACOBS 


" * I was afraid you'd come/ she ses, in a low voice 
" ' So was 1/ ses Reddish 

" ' What for ? ' ses old Sam It didn’t look much like money, 
and 'e felt cross 

" ' We've 'ad a loss/ ses Mrs Reddish She touched 'erself, and 
then they see she was all in black, and that Ted Reddish was wearing 
a black tie and a bit o' crape round 'is arm. 

" ' Sorry to 'ear it, mum/ ses old Sam 

" ' It was very sudden, too/ ses Mrs Reddish, wiping 'er eyes 
*' * That's better than laying long/ ses Peter Russet, comforting like 
" Ginger Dick gives a cough * Twenty-five pounds was wot 'ed 
come for , not to 'ear this sort o' talk ‘ 

" ' We've been in the wild-beast line seven-an'-twenty years/ ses 
Mrs Reddish, ' and it's the fust time anythink of this sort 'as 'appened/ 
“ ' 'Ealthy family, I s’pose/ ses Sam, stanng 
" ‘ Tell ’un, Ted/ ses Mrs Reddish, in a 'usky whisper. 

“ ' No, you/ ses Ted 

“ ‘ It's your place/ ses Mrs Reddish 

“ * A woman can break it better,’ ses 'er 'usband. 

“ ' Tell us wot ? ’ ses Ginger, very snappish 
" Ted Reddish cleared 'is throat 

" ' It wasn’t our fault/ he ses, slowly, while Mrs Reddish began 
to cry agin , ‘ gin’rally speakin’, animals is afraid o’ wild men, and 
night before last, as the wild man wot you left on approval didn’t 
seem to like “ 'Appy Cottage,” we took 'im out an’ put 'un in with 
the tiger ’ 

" * Put him m with the WOT ? ’ ses the unfort’mt man's uncle, 
jumping off 'is chair 

" ' The tiger/ ses Reddish ' We 'eard something m the mght, 
but we thought they was only 'avmg a little bit of a tiff, kke In the 
morning I went down with a bit o’ cold meat for the wild man, and I 

thought at first he'd escaped , but looking a httle bit closer ’ 

“ ‘ Don’t, Ted/ ses 'is wife ‘ I can't bear it ' 

“ ‘ Do you mean to tell me that the tiger 'as eat 'im ? ’ scr eams 
old Sam 

“ ‘ Most of 'im/ ses Ted Reddish , * but 'e couldn't ha’ been much 
of a wild man to let a tiger get the better of 'un I must say I was 
surprised ' 

< We both was/ ses Mrs Reddish, wiping 'er eyes. 
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" You might ha' 'eard a pm drop , old Sam's eyes was large and 
staring, Peter Russet was sucking 'is teeth, an* Ginger was wondering 
wot the law would say to it — if it 'eard of it 

“ ' It’s an unfortumt thing for all parties/ ses Ted Reddish, at last, 
getting up and standing on the 'earthrug 

" * 'Omble,' ses Sam, 'uskily ' You ought to ha’ known better 
than to put ’un in with a tiger Wot could you expect ? W’y, it 
was a mad thing to do ’ 

“ ' Crool thing,’ ses Peter Russet 

“ ' You don’t know the bisness properly,’ ses Ginger, * that’s about 
wot it is W'y, I should ha’ known better than that ' 

“ ' Well, it’s no good making a fuss about it,* ses Reddish * It 
was only a wild man arter all, and he'd ha' died anyway, cos 'e 
wouldn't eat the raw meat we gave 'im, and 'is pan o' water was 
scarcely touched He’d ha’ starved himself anyhow I'm sorry, as I 
said before, but I must be off , I've got an appointment down at the 
docks ' 

" He moved towards the door , Ginger Dick gave Russet a nudge 
and whispered something, and Russet passed it on to Sam 

“ * What about the ’undered quid ? ' ses pore Beauty’s uncle, 
catching 'oid o' Reddish as 'e passed 'im 

" ' Eh ? ' ses Reddish, surprised — ' Oh, that's off ’ 

"'Hoi' says Sam ' Ho 1 is it ? We want a 'undered quid off 
of you , an' wot’s more, we mean to 'avo it ’ 

" * But the tiger’s ate 'im,' says Mrs Reddish, explaining 
" ' I know that,’ ses Sam, sharply ‘ But 'e was our wild man, and 
we want to be paid for ’im You should ha’ been more careful We'll 
give you five minutes , and if the money ain’t paid by that time, 
we'll go straight off to the police-station ’ 

" * Well, go,' ses Ted Reddish 
" Sam got up, very stem, and looked at Ginger. 

" ‘ You'll be mined if we do,' ses Ginger 
" ‘ All nght,’ ses Ted Reddish, comfortably 
" ‘ I’m not sure they can't 'ang you,’ ses Russet 
" * I ain't sure either,' says Reddish , ‘ and I'd like to know 'ow 
the law stands, in case it 'appens agm * 

“ ‘ Come on, Sam,' ses Gmger , ' come straight to the police- 
station ’ 

" He got up, and moved towards the door Ted Reddish didn't 
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move a muscle, but Mrs Reddish flopped on her knees and caught 
old Sam round the legs, and 'eld him so’s 'e couldn't move 
" ' Spare ’im,' she ses, crying 
M * Lea’ go o’ my legs, mum/ ses Sam 
" * Come on, Sam,’ ses Ginger , * come to the police ' 

" Old Sam made a despent effort, and Mrs Reddish called ’im a 
crool monster, and let go and ’id ’er face on ’er husband’s shoulder as 
they all moved out of the parlour, larfing like a mad thing with 
hysterics 

" They moved off slowly, not knowing wot to do, as, of course, 
they knew they daren’t go to the police about it Ginger Dick’s temper 
was awful , but Peter Russet said they mustn’t give up all 'ope-^ 
he’d wnte to Ted Reddish and tell 'im as a fnend wot a danger ’e was 
m Old Sam didn't say anything, the loss of his nevy and twenty- 
five pounds at the same time being almost more than ’is ’art could 
bear, and in a slow, melancholy fashion they walked back to old Sam’s 
lodgings 

“ ’ Well, what the blazes is up now ? ’ ses Ginger Dick, as they 
turned the comer 

“ There was three or four ’undcred people standing in front of the 
'ouse, and women's ’eads out of all the winders screaming their 'ardest 
for the police, and as they got closer they 'eard a incessant knocking 
It took ’em nearly five minutes to force their way through the crowd, 
and then they nearly went crazy as they saw the wild man with 'alf 
the winder-blind missing, but otherwise well and 'arty, standing on 
the step and giving rat-a-tat-tats at the door for all 'e was worth 
’’ They never got to know the rights of it. Beauty getting so excited 
every time they asked 'im 'ow he got on that they 'ad to give it up 
But they began to ’ave a sort of idea at last that Ted Reddish ’ad 
been 'aving a game with 'em, and that Mrs Reddish was worse than 
wot 'e was ” 
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CHARLWOOD WITH A NUMBER 

M R ROBERT CHARLWOOD’S house was the cunosity of its 
neighbourhood It was a comfortable and well-conditioned 
house enough, standing in ground of its own, topmost on 
the hill of a high London suburb But Mr Charlwood had crowned 
the house (and consequently the hill) with curious superstructures, 
square, pointed, domed, nbbed, zinc-covered, pierced with apertures 
of weird design , structures some of which, it was reported, had been 
observed, in the twilight and dark of clear evemngs, to shift and 
turn about on their axes, by the operation of no visible agency Also 
there was a strange and contorted construction, like a pile of vast 
canisters, which clung irregularly to one side of the house, and was 
alleged to be a covered staircase leading from Mr Charlwood's study 
to the roof All of which prodigies were explained by the simple fact 
that Mr Charlwood was an astronomer 

It might be said — it was said, m fact — that Mr Charlwood was 
not so much a great as a persistent astronomer , I have heard it more 
than hinted, indeed, that he was not a great astronomer at all. Such 
rumours as these never disturbed him, however, because he never 
heard them , for he was an astronomical hermit A more than middle- 
aged, quite well-to-do, and not particularly ascetic hermit, but a hermit 
nevertheless He wrote and printed a great many capital letters 
after his name, of which few people could guess the precise significance 
These letters cost him a good number of guineas a year, for they were 
the initials of all sorts of societies, membership in which was strictly 
confined to any gentlemen who would pay the subscriptions Some 
came quite reasonable, considering the number of letters, and the 
dearest were only five guineas pier annum I heard of one, indeed, 
which gave you four initials for a guinea, but this was a very common 
affair, and I believe Mr Charlwood’s letters of honour averaged out 
at fourteen and ninepence apiece, taking one with another , a far 
more respectable pnee, though not at all excessive 

He was the author of many contributions to the chief scientific 
Journals, their inability to print which — for reasons they carelessly 
left unexplained — caused great regret to the editors , and his lecture 
explaining eclipses, before the Parson's Green Debating Society, greatly 

*37 
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stirred that learned body On one occasion a daily newspaper had 
actually pnnted a letter from him giving the time and particulars of 
the appearances of a cunous light in the sky, thought possibly to have 
been a manifestation of the Aurora Borealts , and there is every 
reason to believe that the same newspaper would also have published 
his account of his observation, through his large telescope, of an 
extraordinary ascending flight of meteors, if he had sent it , and he 
would undoubtedly have sent it but for a certain misgiving ensuing 
on his descent from the observatory and his reception of a report that 
the kitchen chimney had been on fire “ It's a mercy the fire-engines 
haven't been here, sir," his housekeeper said , " the sparks were 
enough to bnng ’em five miles ” 

It was to the management of this Mrs Page, his housekeeper, 
that Mr Charlwood owed the equable regularity of his life He was 
wholly unconscious of the debt, and by years of use and habit he had 
grown to regard his household as a sort of unchanging, pre-ordained 
Planetary System Mrs Page, the cook, the two housemaids, and 
the parlourmaid were all elderly and long-established servants, and 
so was the gardener and odd-man They revolved decorously and 
punctually about himself, the sun of the system , the resulting pheno- 
mena of shaving-water, breakfast, lunch, tea, dinner, dusting, fire- 
lighting, and lawn-mowing occurring with the exact and mechanical 
precision of the tides, the seasons, and the phases of the moon There 
was an occasional eclipse, in the form of a chimney-sweeping or spnng 
cleaning, and the latchenmaid and the boot-boy came and went and 
changed erratically , but Mr Charlwood saw little of them, and 
regarded them merely as irresponsible comets, with irregular orbits, 
striking m from outer space and away again, with no material dis- 
turbance to the solid planets about him So he went his unchanging 
way, sleeping, rising, shaving, eating, reading, writing, astronomising, 
all to the tick of the clock, and one day and the next were as like as 
two full moons Mrs Page, visibly and invisibly, inspired and 
regulated the system throughout, and the smallest change m the 
exact order of the daily round would have affected Mr Charlwood 
much as an astral catastrophe would have affected the tables in the 
Nautical Almanac For many years, however, Mrs Page saw that 
nothing so offensive as change of the smallest sort occurred m the 
Charlwood system 

But at last things began to go wrong suddenly Mr Charlwood 
descended to the bathroom one morning, and there found the wrong 
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soap There was nothing to complain of in the soap itself — indeed, 
it was a cake of the same kind that had always occupied the soap-dish 
m his bedroom wash-stand — but it was not the sort of soap that 
ancient custom had sanctified for Mr Charlwood's bathroom use 
That was in a square cake, and this was oval That was white, and 
this was pink , moreover, the smell was altogether different Mr 
Charlwood did not discover the anomaly till he was in the bath, and 
it was too late to complain , and after he was dressed it slipped his 
memory till he beheld the same soap m the same place the next morn- 
ing It was annoying and distressing, but he somehow forgot it 
again At any rate he forgot it till lunch, when the claret reminded 
him It was cold — it positively chilled the teeth , and if one thing 
had been more regular than another in Mr Charlwood's house, it was 
the temperature of Mr Charlwood's claret He reproved the parlour- 
maid, and sent it away, but his lunch was wholly ruined 

Mrs Page presented herself after lunch, and apologised She had 
been m the habit of seeing to the proper warming of the claret, it 
seemed, but to-day something had distracted her attention, and she 
had forgotten it Mr Charlwood sat indignant, but far more amazed 
It was a<* though the Pole Star had “ forgotten " its correct place at 
the tip of the Little Bear’s tail Cold claret — it seemed an impossi- 
bility , yet here it was And at dinner that evening it came up — 
how do you think ? Hot, sir, literally hot , parboiled 1 The whole 
thing was an outrage on the laws of nature But even worse was 
to follow When he demanded Mrs Page, he was told that she had 
just " stepped out " The chief planet of the system had Just 
" stepped out * of its orbit — had gone swirling off into space m flat 
defiance of the law of gravitation 1 . Mr Charlwood bounced angrily 
into his study, and there found — no matches on the mantelpiece I 

When he could consider these abnormities with some degree of 
calmness, it seemed clear enough that something must be wrong with 
Mrs Page , and yet it could scarcely be her health, or she would 
not have gone out He resolved to demand an explanation in the 
morning 

In the morning, however, she forestalled him by asking for a few 
days* leave She got the question out — very anxiously and gulpily, 
it is true — before he had time to open his inquiries, and, having heard 
it, he was dumb for half a minute, losing all hold of his ideas Imagine 
asking Jupiter to give an indefinite holiday to his largest moon 1 

When he found his voice, it was a voice of scandalised protest 
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" Mrs Page I ” he said, " Mrs Page ! Really I don't understand this 
extraordinary state of things What do you mean by it ? " 

Mrs Page's mouth screwed down at the corners, and her eyes — 
rather red and heavy, he noticed now — grew pleading and watery 
“ I — I don’t like to ask you, sir," said Mrs Page, " and I've put it off 
as long as I could, but I must ask you to let me go now I'll see the 
cook, and " 

" But what, Mrs Page — why — what is the reason of this extra- 
ordinary — this — in short, Mrs Page, what is your explanation ? " 

" Well, sir, I didn't want to mention it, not wishing to trouble 
you, as you didn’t know , but it’s my mother ” 

" Your mother, Mrs Page ? ” 

" Yes, sir " Mrs Page, tearful of eye, spoke with an air of meek 
apology for having been bom of woman 

Mr Charlwood's surprise was complete Mrs Page was certainly 
as old as himself, and hts mother was no more than a recollection of 
childhood There was something difficult to believe — something 
vaguely ridiculous — about Mrs Page’s tardy retention of a mother 
“ Then, what is it, Mrs Page ? Why must you go because of 
your — your mother ? ’’ 

" She's an invalid, sir, and — got nobody to look after her for the 
present, and I — I — oh, I don't know what I shall do I ” And here 
Mrs Page broke down wholly and dabbed her red eyes with a fistful 
of wet pocket-handkerchief 

Mr Charlwood regarded his housekeeper with blank astonishment 
She was exhibiting phenomena altogether foreign to his experience 
of planets He asked more questions, and so the tale came out 
disconnectedly in sobs and jerks 

Mrs Page's mother had been left a widow only a little earlier than 
Mrs Page herself Of late years she had become bedndden with 
spine trouble, and, to the worse of that, was nearly blind Mrs Page 
had taken lodgings for her, and a woman had been paid to give her 
attention , but now the small savings of mother and daughter had 
at length given out, and the attendant was gone , and it was Mrs 
Page’s present care to move her mother to cheaper lodgings, if such 
could be found, and in some way to attempt the impossible in the 
way of providing attendance on her This must be the work of a few 
days, and Mrs Page humbly and tearfully, but with more insistence 
than she had ever dared to use to her employer before, protested that 
she really must go 
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So much Mr Charlwood gathered from Mrs Page’s faltering 
apologetics, but she said nothing of the weeks of deepening apprehen- 
sion which had preceded the crisis, while the last few sovereigns, feebly 
reinforced by the last month’s wages, had been melting fast , nor of 
the sleepless, sore-eyed nights given to helpless scheming of hopeless 
expedients And Mr Charlwood was not the man to figure them m 
his imagination, for, in truth, that was not a quality wherewith he was 
vastly endowed So he replied with dignified asperity 

“ Have you considered, Mrs Page,” he said, “ what — ah — extreme 
difficulty and inconvenience, and, in fact, positive annoyance, your 
absence would cause to the — to me ? ” 

Yes, it seemed that Mrs Page had considered this, and was very 
sorry But she had made arrangements to mitigate the inconvenience 
as far as possible, and — in short, she really must go Mr Charlwood’s 
amazement increased , he began to realise that his housekeeper was 
insisting — was growing firm — dictatorial This was disconcerting — 
even alarming Mr Charlwood suddenly grew aware that a vast deal 
more of his habitual well-being than he could nsk depended wholly 
on his housekeeper , he positively could not afford to offend her. 
What was to be done ? 

The oooner this nuisance was got nd of the better He reflected 
that when a similar difficulty arose in a matter of astronomy — when 
one planet of a system was observed to be distracted from its proper 
orbit by the influence of some unknown object outside the system, 
every astronomer turned his telescope m the direction of the unknown 
object m the hope of seeing it It was all he had to guide him, and 
time was precious He pushed his chair back and rose 

" Very well, Mrs Page,” he said “ Get your bonnet at once I 
will come with you and see this mother of yours ! " 

Mrs Page’s red eyes opened wide Hers was the amazement now. 
She stammered the beginnings of protest and then was silent Could 
it be that Mr Charlwood doubted her word ? 

" I will see this mother of yours, Mrs Page 1 ” he repeated 
Mrs Page left the room with something of a woebegone flounce 

At the foot of the hill, where the houses stood smaller and thicker, 
a street led out of the main road, and another street led out of that 
T^e end of this street was m another, wherein, if you turned to the 
right, you proceeded to I don't know where, and if you turned to the 
left, you could get no farther, because the street ended in a blind 
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wall At the end little house, next the blind wall, in a back room 
up the one flight of stairs, Mrs Page’s old mother lay pallid and help- 
less and all but blind on a clean little bed on an iron bedstead with 
thin and staggering legs So Mr Charlwood and his housekeeper 
found her half an hour after their morning conversation Most thingc 
in the room were difficult to distinguish at first, for the bhnd was 
drawn , but the white of the bed was distinct enough, and on that 
another white — the old woman's face, hard and sharp and shocking, 
with eyes all but closed by lids that trembled unceasingly 

" Is that you, Martha ? ” came a querulous voice from the bed 
" A nice tune to leave me here like this, I must say, and not a soul 
to do a thing for me I ” 

Mrs Page bent and kissed the drawn face, quickly whispering 
something in which Mr Charlwood could distinguish nothing but his 
own name The twist of pain that abode ever on the grey face 
deepened at the words, and the old woman made what seemed a 
great effort to sit up, ending in a short groan 

" And pray,” came the sharp voice again, " pray, may I ask why 
Mr Charlwood is so good as to pay me this uninvited visit ? ” 

Mrs Page stooped again and murmured some agonised entreaty, 
but the helpless woman in the bed went on 

" I cannot pretend that the time is convenient,*' she said w And 
I hope it is not at your request, Martha Mr Charlwood is surely 
aware that the temporary circumstances which have induced you to 
accept a position m his household, and which have made it convenient 
for me to occupy these very inadequate lodgings, are not such as 
would warrant any attitude of patronage on his part " 

Mrs Page left the bed-head and returned to Mr Charlwood by the 
door, pleading in whispers “ Please go, sir,” she begged “ She 
doesn’t know , she doesn’t understand — I’ve never told her quite how 
things are, and she's been used to something different , pray forgive 
her, Mr Charlwood, and — and don’t stay You see it's true I must do 
something, though I don’t know what Please leave me with her ” 
Mr Charlwood found himself on the stairs, with some rrm fng ^ 
consciousness of a novel insignificance He had been ordered out of 
the room by his own housekeeper, and had meekly obeyed her His 
dignity being so far abused, it would suffer no more if he sat on the 
stairs to think it over , so he sat and tried But through all he Wfer' 
oppressed by the memory of that grey-white face, with the trembling 
eyelids, that lay in the little room behind him He had put 
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in a false position, that was clear And it would never do to part 
with Mrs Page — that would mean a dislocation of the domestic system 
beyond the horror of dreams But what could be done ? He was 
unaccustomed to difficulties of this sort Could any astronomical 
analogy help him ? When the outer planet Uranus was observed to 
be disturbed m its orbit by something still beyond it, that something 
was straightway included m the community of the planets and given 
its proper place and name in the Solar System Perhaps there might 
be a hint in that And — really, he was oddly impressed by that 
white face with the near-closed eyes Furthermore, he must no 
longer submit to the dictation of his housekeeper , he must retrieve 
his dignity and reassert his authority As to that he was resolved 
He rose straightway and knocked at the door of the bedroom 
The door opened a little way, and Mrs Page's face appeared 

“ Just come here, if you please, Mrs Page,” said Mr Charlwood, 
with firm authority , " and shut the door behind you ” 

Mrs Page complied, fearful and pleading of eye as ever 
“ I cannot waste more time waiting here, Mrs Page ” 

" N-no, sir ” 

" Therefore you will be so good as take certain instructions before 
I go , in_1 ructions which I must insist on your carrying out without 
delaying longer here Now as to the second spare bedroom, next your 
own, I wish a fire to be lighted there instantly, to air the room " 

" Yes, sir — but won't you please tell ” 

" I’ll tell nobody but you, Mrs Page, and I expect you to see that 
my orders are obeyed Next, now, I wish you to take a note, which 
I will write, to Dr Greig " 

" Y-yes, sir ” 

“ In pursuance of instructions conveyed in that note. Dr Greig 
will send a trained nurse up to the house, who will stay there, and 
whom I shall expect you to accommodate suitably Also he will 
send here an invalid carnage, with attendants, which you must meet, 
and see without fail that your mother is placed in it with every care 
You understand — with every care " 

“ My mother, sir ? O Mr Charlwood, you — don’t — don't 
mean " 

” I mean, Mrs Page, that you are not to have the leave you applied 
Wr, to attend to your mother I refuse it, utterly I reqmre your 
attendance at my house, and in order that you shall have no excuse 
for leaving it, your mother is to occupy the room which I have re* 
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quested you to have aired at once That is all, Mrs Page, except that 
I shall be glad of pen and ink, if I am to write the note to Dr Greig ” 
" O Mr Charlwood — Mr Charlwood, I shall pray for you mght 
and day t ” 

" I shall need it — I shall need it, Mrs Page, if my claret is to be 
frozen and boiled alternately, and the wrong soap put in the bath- 
room, while you are running about visiting your mother 1 ” 

" And oh, sir, after what she said, too—” 

“ Said ? What she said ? She never spoke to me, Mrs Page, as 
you must know And as to anything she may have said to you, do 
you suppose I should hsten, or should remember it if I heard it ? 
Really, Mrs Page — really, you — ah — now where is that pen and ink ? ’* 

That day the Charlwood system was worse disturbed than ever, 
and every orbit was irregular No stellar system can endure the 
sudden introduction of two new planets and a frequent comet — Dr 
Greig was surprisingly like a comet — without some temporary disturb- 
ance of its arrangements So that Mr Charlwood found the observa- 
tory a welcome refuge from the turmoil, and went there early He 
went there early, looked up, and saw a marvel For there m the 
heavens stood and twinkled a new star — a star where no star had been 
before Truly indeed it was a new star — one of those stars that open out 
suddenly in the vastness above and there remain to puzzle the learned 
If I were an astronomer like Mr Charlwood I would offer you 
some theory of these new stars , as it is, I can only tell you the facts 
of this, Mr Charlwood’s one scientific discovery 

Of course other astronomers saw the star too, that mght, and 
carefully noted its exact position , but it was Mr Charlwood who got 
his letter into the newspapers first — he took a cab to all the offices 
and himself dropped a report at each — and so they called the star 
after him It was strictly called Charlwood with a number which I 
cannot tell you, being no astronomer, but generally it was Charlwood, 
simply , and it was Mr Charlwood’s joy to know that he had not 
hved m vain 

Mrs Page’s mother died not very long after her removal, and the 
nurse went away And now I believe even Mr Charlwood himself 
has been dead some time , but his star twinkles steadily in the place 
where it first added its tiny light to the sparkling sky. 
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JOIE-DE-LOUP : 

THE STORY OF A CARAVAN 


T HE men came for P&re GalillSe almost as soon as the sun was 
up, and Joie-de-Loup, quaking upon a bed of straw, heard 
question and answer and all their angry argument Others, 
too, came from neighbouring caravans and stood half-dressed about 
the father of the acrobats La Souris was there, and Margot in a 
shawl of tinsel, and Pantalone in boots and breeches, and Lulu, so 
clever upon the tight-wire , and all together, in sacks and rags, and 
even in their gold and spangles, they implored pity for P6re Galill6e 
“ What has he done, monsieur, that you treat him thus ? ” 

“ Is not the land free that any man may use it ? ” 

“ Twenty years, I remember, we have pitched a tent on this field 
and none uuued us What new law dnves poor people out ? ” 

" He is here, P6re Galillfe , and all the world knows he is an honest 
man What does the law want with him, monsieur ? " 

“ To the devil with the justice which takes the bread out of an old 
man’s mouth 1 I am old and he is young, sergeant Take me, if you 
please ” 

But Detolda, who mimicked the bass at the opera when the cabaret 
permitted him to mimic any one at all, cned angnly 

“ I go to the President, monsieur 1 I appeal to the justice of my 
countryman ! " 

There were two sergents-de-ville by P£re GalilKe’s caravan, and 
they laughed good-humouredly at the angry singer 

“ Let the President know that you are coming and he will send 
you some soap, fnend You others go away while you can We do 
not want caravans at Vincennes We have enough wild beasts 
already " 

'They turned to P&re Galill6e and asked if he were ready It had 
begun to snow, and the open fields of St Gervais were white and 
wet already m the morning sun Joie-de-Leup, shivering with cold, 
VOL ix >45 L 
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could remember no parallel to this m all the six years he had followed 
Pfere GalillGe and learned to call him father True, he was but ten 
years old, and " ten years old " is little given to deduction Joie-de- 
Loup, feanng that the men were about to take P&re Galiltee to some 
distant country, but more espeaally discerning in their silver lace 
and other insignia the badges of that “ law " which the caravan 
named a terror, lay low m his bed of straw and covered his ears with 
the crisp blades It was better not to see, he said , he could remember 
a very distant day when night and a gentle hand were the end of all 
things, of joy and tears and trouble But that was long ago It was 
rare now for him to recall it, and the faces of the distant years were 
forgotten -*■ 

The sergcnts-de-ville took P6re Galilee to the Bureau of Police, 
and old Nanette went with him, limping upon her crutches “ We 
have starved together and slaved together, and now we will go to 
prison together," said she The grave courtesy of the gendarmes, 
their proffered assistance alike she despised “I am old and I am 
lame, but I can walk as fast as a sergent-de-ville, and more uprightly,” 
said she, and with other sharp witticisms provoked the officers La 
Souns, however, wept bitterly, and Margot, in her shawl of tinsel, 
asked vainly what every one thought of Pans now It remained for 
Detolda, the bass, to console them , and this he did with the promise 
of a tnumph at the opera and an interview with the President — all 
to be speedily accomplished after a visit to the dram-shop 

Joie-de-Loup crept out of his hiding-place when a neighbounng 
clock was stnking eleven , and, according to his habit, he began to 
turn somersaults and to walk to and fro upon his hands, practising 
those exerases which won him bread from the shabby circus He was 
very hungry, but some one, he said, would give him breakfast 
presently The waste ground beyond the Boulevard Davoust, where 
the caravans were halted, looked almost picturesque in its mantle of 
ensp snow and its border of whitened trees Pans herself, that aty 
which had been the jugglers’ Mecca for so many weeks of promise, 
lay beyond the bamer, a medley of spires and roofs and towenng 
buildings and looming snow-grey sky Hither, from Boissy, had Pfcre 
Gakllge dnven last night to reap the Chnstmas harvest at the feasting 
city’s gate " We shall fill our pockets there, my children,” said he, 
” and then for the hills and the sunshine Let each one do his best 
that Pans may applaud him It is cold here — my own Bayonne is 
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far away, but we shall return as the swdllow to the South , we shall 
return and our hearts will be light *’ 

The jugglers believed him, and their hearts were light as he bade 
them to be Even Pantalone, mimic most melancholy, was heard to 
say that they buned you for nothing if you died of starvation in Pans 
La Souris furbished up her spangles and talked sagely of nch 
Amencans and other guileless travellers Detolda sang all day in a 
stndent voice which passion and absinthe reduced at eventide to the 
echo of a whisper It remained for Joie-de-Loup to stand apart and 
ask what this Pans might mean to him, this city of all the fables, this 
goal of a jongleur's life More bread, perhaps, and yet more work ? 
A bed to sleep in sometimes, if it were but a bed of rags And other 
children to see, and houses to peep into, and shops to stand before — 
and, it might be, a little kindness if the booth were filled Ah 1 these 
dreams, that a sergent-de-ville should destroy them so utterly with a 
harsh word and a sheet of paper I Pfcre Galilfee was in pnson next 
morning, and the troupe was scattered as chaff to the wind 

The child was not sure of it at first when he quitted his bed and 
went from caravan to caravan, a beggar of bread and the tidings 
Detolda also had gone away — to the tavern as usual— and La Souns's 
tears wer. dried up Indeed, that bewitching servelta was determined 
already to offer her services to the Cafe de la Gloire in the Rue de 
Belleville, and began to tnm a hat for that very purpose A few of 
the clowns and the stable-boys loitered about the smaller caravans, 
but indolently, as those who lacked a master The half-starved 
horses, of whom none thought, came readily to Joie-de-Loup’s call 
and rubbed their noses m his cold hand They seemed to say, " We 
understand , we, too, are forgotten ” Everywhere the dibdcle was 
supreme, so that even the great tent remained unpacked and old 
Galill6e’s tiger had been denied the sunlight 

Joie-de-Loup went from group to group asking such questions as a 
child will and receiving such answers as impatience dictates La 
Souns, anxious to finish a hat which would captivate the impresario 
of the neighbouring cafe, sent him about his business sharply, and 
all that the spangled angel condescended to say left him but little 
wiser m the end " I don’t know and I don’t care ! ” exclaimed the 
bewitching one peevishly , " he may come to-day and he may come 
to-morrow, and he may never come at all , and whether he comes or 
stays it’s all the same to me I’m sick of your Pfere Galilfee and your 
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‘ houp-la ' and all the rest of it with two dozen m the front benches, 
and I’m going to be a lady Now, you run off about your business 
and don't try my temper — for the good God knows what I won’t do 
when I’m provoked " 

Joie-de-Loup ran off, for La Souns had a heavy hand , and, 
finding old Pantalone with a glass of beer and a roll of bread, he asked 
where Mother Nanette had gone and what kept the father of the 
circus To which the melancholy pantaloon replied that the law was 
as uncertain as life itself, and that all things and all men must ultimately 
pensh — " wherefore," he asked, “ why laugh when the end is tears 1 " 
To which he added the clear explanation that time would tell, and 
that nothing was real, as witness Detolda, who declared himself in 
his ballad to be a troubadour, while in reality he was nothing but a 
wine- vat " You say you are hungry, my child — very well, think 
that you have eaten, and when forty, fifty years have passed you 
will not care whether you starved or ate to-day I know, and I am 
an old man The world kicks me, but the stage teaches me where to 
put the pads on " 

He ate the last crust with the words and drained the bottle to the 
dregs Joie-de-Loup, watching him with hungry eyes, and appraising 
no philosophy except that of hot coffee and good bread, went on to the 
others and began to speak again of P£re Galill6e and of old Mother 
Nanette, who had forgotten his breakfast The men heard him 
sympathetically, but their own wallets were empty and they did not 
know when they would eat again " Go and turn somersaults for the 
people of Pans, and you will get sous," they said , " you are clever, 
Joie-de-Loup, and may feed us all Why do you idle about here when 
we are hungry ? " 

The more brutal among them drove him out with straps, and he, 
understanding little of it all except that he was hungry and that old 
Nanette had forgotten him, went out towaid the bamer and entered 
the great city, there to throw a childish glove to fortune It was 
mid-day by tins tune, upon the eve of Chnstmas, and the bamer was 
blocked by the carts of those who earned their goods to the greater 
markets Such a press of people Joie-de-Loup had never seen before. 
The heaped-up vegetables, the sacks of flour, the poultry, the eggs 
upon the carts, would feed all the peoples of the earth, he thought 
And he who was so small, who needed so little, went starving m the 
midst of such a harvest Joie-de-Loup could not make anything of 
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that Hard as the hfe of the show had been, it always gave him bread 
But these passers-by, they did not seem to know that he hved 

He pushed his way into the throng and began to cry as he had 
been taught, "lam Joie-de-Loup, the friend of Columbine,” and after 
that he did the tncks he had been taught, turning somersaults upon 
his hands or walking upon them, or bending his body in strange 
contortions But none heeded him, none threw a sou, while many 
cursed him, and a burly farmer sent him headlong with a kick 

Joie-de-Loup began to think that Pfcre Galill6e was right after all 
when he had said, ” It is I who give you bread , without me you are 
sheep for the shearing, children of the barns, starvelings I ” 

Had P&re GahllGe been here, all would be well, he imagined The 
people listened to him and threw sous , but Joie-de-Loup they would 
not listen to , and they drove him out with blows, while a sergent-de- 
ville, who crossed the road with cane uplifted, sent the lad flying at 
all the speed of his httle legs towards the Place de la Rdpubhque and 
the heart of Pans 

He was very hungry , but the chase warmed him, and the sights 
he saw contnbuted to a child’s wonder and delight For nearly six 
years now he had been the servant of GalilMe and the circus Hours 
of freedom he had not known nor days of liberty It is true that the 
eve of Christmas always found the caravans at the gate of Pans , 
but hitherto the httle acrobat had been left behind at Neuilly or 
Boissy St Leger, or in some neighbounng hamlet His tnumphs were 
reserved for the village ffites in the smaller towns, or the courtyards 
of the wayside hostelnes " Pans is for the great artists,” old P&re 
Gahll6e had said , ” some day, my child, you shall have Pans at 
your feet , but not yet — not yet ” If La Souns and Margot and the 
melancholy Pantalone laughed aside when these lofty sentiments were 
uttered, Joie-de-Loup understood none of them For him the father 
of the troupe was lord and king, infallible, all-wise There had been, 
he knew, years of his hfe which P&re Gahll£e had not guided He 
wondered sometimes how he found bread in those days , nor could 
memory help him to understand how he managed to live until he fell 
m with the caravan Indeed, his mind played strange tncks with 
him, so that there were epochs in his hfe which he remembered very 
clearly and others which were entirely forgotten And he always worked 
backward in his recollections from these great days, when his cleverness 
won so much applause, to less glonous hours, when he was httle more 
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than the sculhon of the troupe, the back for every rod, the ear for 
every oath From such lesser hours, still working backward, he could 
recall one unforgotten night, which he thought must surely have been 
the first in all his life For in this picture of the past, his brain showed 
him a dark road and a wood behind it, and a fire whose ebbing light 
shone red amid the trees He heard again the laughter of women in 
the wood, the deep voices of men, the baying of a watch-dog He 
stood at the fireside, and oddly-dressed figures came out of ghostly 
caravans, while a young girl stooped to kiss his forehead And then 
oblivion The mind earned him on that backward path no farther 
All else was blurred m the mists of a past greatly remote If there 
were nights when he beheld another figure in his sleep, he could neither 
focus nor name it And yet its presence haunted him, and he welcomed 
it, though whence it came he knew not, and memory would not tell 
Often m the years of the nomad's life the stnving mind would ask of 
those about him if a woman had brought him to the wood , but they 
answered that he had come alone, a waif gathered by the roadside 
And P£re Galill6e would tell no more He discouraged such talk 
Joie-de-Loup asked these questions again while his fleeting steps 
earned him yet farther into the enveloping city The noisy waggons, 
the cabs dnven headlong, the soldiers at their drill, the shops dressed 
for the ffite, made for him a wonder-picture surpassing all im a gina tion 
Here were countless people and they were ncher than P&re Galill6e 
That was a fact with which his mind could not grapple If these 
wealthy folk coming out of the splendid houses could set up shops 
and dnve such carnages, surely they could spare a little loaf for Joie- 
de-Loup Very hungry by this time, and craving for food, he stood 
before a baker's shop and feasted his eyes upon the well-browned 
bread With such a loaf as that one at which he pointed a child’s 
finger , with such a loaf and a draught of milk — it might be hot milk, 
Joie-de-Loup said — he would ask for nothing more until evemng came 
and Mother Nanette returned to prepare his supper Ah, that was 
the puzzle of it, that Madame Nanette should have forgotten Joie-de- 
Loup 1 Sometimes in his walk he asked himself if he would ever see 
any of the arcus people again It began to be plain to him, he knew 
not by what argument of circumstance, that another link in the d»am 
of his life had snapped that morning He would not have admitted 
so much to any one, for a miracle alone, he thought, could separate 
him from P&re Gakll&e But as he followed the busy boulevard — 
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on, he cared not whither — the old pages were being blotted out one 
by one, the old habits forgotten so quickly, that at last in a great 
square, unlike anything the pilgrimage had shown him, Joie-de-Loup 
ceased to run, and knew that once in his life, at least, he had stood on 
that very spot before 

It was the Place de la R6pubhque, in the busy hour of the day , 
and it reflected all the Christmas activity that Paris can show There 
were many soldiers marching m and out of the great barracks at the 
comer of the Rue de la Douane , while groups of impatient pedestrians 
found shelter beneath the porticos of shops and theatres Blinding 
flakes were whirled by the wintry blast, but Joie-de-Loup stood 
unconscious of them For him the picture was entrancing beyond 
any in his memory Just to behold the whirling life, to hear the 
trumpets, to see the cabmen crack their whips — surely any one might 
come to Pans for that alone And the arc-lamps glowing in the 
looming mists, the hurrying throngs, the shops, the houses ! Joie-de- 
Loup could have seen nothing like it, and yet, standing at the cross- 
roads m a maze of doubt and wonder, he knew that there had been a 
day far back in the years when that very square typified a city for 
him, and he had clung to an outstretched hand which led him hither 
and thith^ among the carnages and the people The truth affrighted 
him He awoke as from a spell, and darting beneath the horses' 
heads, now running, now stooping, now saying that surely he would 
never see Pfcre Gahllde again, he reached the Rue de Turbigo and left 
that whirlpool of life behind him 

The memory of children is unstable and capncious , it takes and 
leaves apparently at hazard , safeguarding this scene to reject that , 
giving import to things of no importance , allowing to be forgotten, 
throwing back into oblivion, the sceries that the years would gladly 
recall Joie-de-Loup knew that he had crossed the Place de la 
Rdpubhque many times in a remote life He knew that this very Rue 
de Turbigo, down which he went with timid steps, had played some 
part in a forgotten day , and yet he could add nothing to the bare 
recognition All that he did henceforth was done upon an impulse 
The shops, the caf6s, the distant view of an open space, and a church 
which dominated it, humed him onward as to some sure haven 
Knowing httle of the wonder which his mind wrought, he began to 
see at length that impulse earned him, not to any shop or house, but 
to the church itself, whose arches his brain was rebuilding, the figures 
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m whose windows he thought that he could fill in No longer 
irresolute, directed as by an unseen hand, Joie-de-Loup crossed the 
busy street and entered the church of St Eustache 

It was the eve of Christmas, and many had gathered for the 
afternoon service in that edifice which fashion and the optra bouffe 
alik e had learned to patronise Here, cheek-by-jowl with chorus-girls, 
were great dames from the west — the Faubourg St Germain rubbing 
shoulders with the Boulevard St Martin, and both the victims of the 
cla ckin g cocker’s tongue without Women whose sables had cost eight 
hundred pounds condescended to kneel side by side with the work- 
girls whose clothes were far from being worth eight hundred sous 
When Joie-de-Loup entered the church the high altar was ablaze with 
hghts, and all the pomp and splendour of a gorgeous ritual helped 
him to awe Golden-robed pnests moved majestically in that splendid 
sanctuary Clouds of sweet-smelling incense floated upward to the 
angels above the choir He heard enthralling music — those voices 
which yesterday had won applause from the galleries of the theatre — 
he beheld the twinkling lamps, the gated chapels, the pictured mysteries, 
the kneeling worshippers And this scene he knew, this, beyond all, 
memory gave back to him How often had he come to this very place 
in the years of the forgotten life , how often had he come here before 
fate drove him out to the woods and the reddening fire and the nomad’s 
caravan It might even be that he had gone from this very door 
straight to Mother Nanette and the silver spangles And yet he did 
not think so The figure of the dream intervened between him and 
the truth , he knew not how 

He had entered the church at a venture, awed by a pompous beadle 
who waved a wand as though he were about to do a conjuring trick 
While obsequious officials showed the great dames to their chairs, 
none came forward to welcome Joie-de-Loup or to offer him their 
sanctimonious hospitality Perchance, had he been less sure of his 
goal, the portly beadle would have made a capture and Joie-de-Loup 
been sent to the snows again But instinct led him now with 
unyielding hand Regardless of the whispered reproof, the quick 
steps behind him, the turning heads, he halted not m nave or aisle , 
but, passing down the whole length of the church, he entered that 
chapel by the choir to which the figure beckoned him, and kneding 
there he uttered a name which had not passed his bps for six long 
years. 
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" Susanne 1 *’ he cned, so loudly that many turned to stare at him , 
" where is Susanne ? ” 

A woman rose at the words and stood for a little while holding to 
the rail of the chair before her Beadles, consulting in whispers at 
the chapel gate, advanced together to lead Joie-de-Loup away, but 
the woman was before them , and without a cry or a word she thrust 
her hand mto that of the child and humed from the church Joie-de- 
Loup knew not why he went with her, or how it was that she wished 
to take him from the warmth and the light , but impulse said, " Go," 
and his feet did not refuse him In the street, where the snow fell 
and the carnages were waiting and the great throngs humed on, the 
woman stooped to cover the child with her furs and to draw him 
closer to her 

“ Rend 1 ” she cned at last “ Oh, my God ! it is Rend 1 ” 

He did not answer her, but waited as one awakened from a trance 
of sleep while her footman called the carnage and set him upon the 
soft cushions and wrapped warm rugs about him “ Ten years old ” 
had no brains for this, nor could he reason with it AU that was 
happening to him, the journey, the soft words, the warmth, the 
tenderness, all these things were the gift of the angels floating on 
the clouds of incense in the church he had left And yet the figure 
was real He had seen it so often, had asked for it so many days 
And now it was there beside him, he could see the tears in the woman’s 
eyes, could feel her soft hand m his own — her lips pressed to his as 
though never would they release them She ceased not to call him 
" Ren6, my child, my darling I " 

Joie-de-Loup, silent for many minutes, turned to her at last and 
answered — " Mother ! " And in that word the missing years were 
given back to him , and he knew that he lived m the days before 
the wood 

• ••••••« 

Old P£re Gahllee, his hat full of crowns, made a great feast that 
night, and ministered generously to the children who had mourned 
him 

" Let us eat and dnnk," said he, " for a great artist is given back 
to the world ” 
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THE ROLL-CALL OF THE REEF 

" T ES, sir," said my host the quarryman, reaching down the 
relics from their hook in the wall over the chimney-piece , 

-A " they've hung here all my time, and most of my father's. 
The women won't touch ’em , they're afraid of the story So 
here they'll dangle, and gather dust and smoke, till another tenant 
comes and tosses 'em out o’ doors for rubbish Whew i 'tis coarse 
weather ” 

He went to the door, opened it, and stood studying the gale that 
beat upon his cottage front, straight from the Manacle Reef The 
ram drove past him into the kitchen, aslant like threads of gold silk 
in the shine of the wreck-wood fire Meanwhile, by the same fire- 
light, I examined the relics on my knee The metal of each was 
tarnished out of knowledge But the trumpet was evidently an old 
cavalry trumpet, and the threads of its parti-coloured sling, though 
frayed and dusty, still hung together Around the side-drum, beneath 
its cracked brown varnish, I could hardly trace a royal coat-of-arms 
and a legend running — Per Mare per Terr am — the motto of the 
Mannes Its parchment, though coloured and scented with wood- 
smoke, was hmp and mildewed , and I began to tighten up the straps 
— under which the drum-sticks had been loosely thrust — with the 
idle purpose of trying if some music might be got out of the old 
drum yet 

But as I turned it on my knee, I found the drum attached to 
the trumpet-sling by a curious barrel-shaped padlock, and paused to 
examine this The body of the lock was composed of half-a-dozen 
brass rings, set accurately edge to edge , and, rubbing the brass with 
my thumb, I saw that each of the six had a senes of letters engraved 
around it 

I knew the tnck of it, I thought Here was one of those word 
padlocks, once so common , only to be opened by getting the nngs 
to spdl a certain word, which the dealer confides to you 

My host shut and barred the door, and came back to the hearth 

*54 
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" ’Twas just such a wind— east by south — that brought in what 
you’ve got between your hands Back in the year ’nine, it was , my 
father has told me the tale a score o' tunes You’re twisting round 
the rings, I see But you’ll never guess the word Parson Kendall, 
he made the word, and locked down a couple o’ ghosts in their graves 
with it , and when his time came, he went to his own grave and took 
the word with him ” 

** Whose ghosts, Matthew ? ” 

" You want the story, I see, sir My father could tell it better 
than I can He was a young man in the year 'nine, unmarried at 
the time, and living in this very cottage, just as I be That’s how 
he came to get mixed up with the tale ” 

He took a chair, lit a short pipe, and went on, with his eyes fixed 
on the dancing violet flames 

" Yes, he’d ha' been about thirty years old in January of the year 
’nine The storm got up m the night o’ the twenty-first o’ that month 
My father was dressed and out long before daylight , he never was 
one to ’bide m bed, let be that the gale by this time was pretty near 
lifting the thatch over his head Besides which, he’d fenced a small 
’taty-patch that winter, down by Lowland Point, and he wanted to 
see if it stood the night's work He took the path across Gunner’s 
Meadow — where they buried most of the bodies afterwards The wind 
was nght m his teeth at the tune, and once on the way (he’s told me 
this often) a great strip of oreweed came flying through the darkness 
and fetched him a slap on the cheek like a cold hand But he made 
shift pretty well till he got to Lowland, and then had to drop upon 
hands and knees and crawl, digging his fingers every now and then 
into the shingle to hold on, for he declared to me that the stones, some 
of them as big as a man’s head, kept rolling and driving past till it 
seemed the whole foreshore was moving westward under him The 
fence was gone, of course , not a stick left to show where it stood , 
so that, when first he came to the place, he thought he must have 
missed his bearings My father, sir, was a very religious man , and 
if he reckoned the end of the world was at hand — there in the great 
wind and night, among the moving stones — you may believe he was 
certain of it when he heard a gun fired, and, with the same, saw a 
flame shoot up out of the darkness to windward, making a sudden 
fierce light in all the place about All he could find to think or say 
was, ‘ The Second Coming — The Second Coming 1 The Bridegroom 
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cometh, and the wicked He will toss hke a ball into a large country 1 * 
and being already upon his knees, he just bowed his head and 'bided, 
saying this over and over 

" But by'm-by, between two squalls, he made bold to lift his head 
and look, and then by the light — a bluish colour 'twas — he saw all the 
coast clear away to Manacle Point, and off the Manacles, m the thick 
of the weather, a sloop-of-war with top-gallants housed driving stem 
foremost towards the reef It was she, of course, that was burning 
the flare My father could see the white streak and the ports of her 
quite plain as she rose to it, a little outside the breakers, and he 
guessed easy enough that her captain had just managed to wear ship, 
and was trying to force her nose to the sea with the help of her small 
bower anchor and the scrap or two of canvas that hadn't yet been 
blown out of her But while he looked, she fell off, giving her broad- 
side to it foot by foot, and drifting back on the breakers around 
Cam dfl and the Varses The rocks he so thick thereabouts, 
that 'twas a toss up which she struck first , at any rate, my 
father couldn’t tell at the time, for just then the flare died down and 
went out 

“ Well, sir, he turned then in the dark and started back for Coverack 
to cry the dismal tidings — though well knowing ship and crew to be 
past any hope , and as he turned, the wind lifted him and tossed 
him forward ' like a ball,' as he'd been saying, and homeward along 
the foreshore As you know, 'tis ugly work, even by daylight, picking 
your way among the stones there, and my father was prettily knocked 
about at first in the dark But by this 'twas nearer seven than six 
o’clock, and the day spreading By the tune he reached North Comer, 
a man could see to read print , hows'ever he looked neither out to sea 
nor towards Coverack, but headed straight for the first cottage— the 
same that stands above North Comer to-day A man named Billy 
Ede lived there then, and when my father burst into the kitchen 
bawling, ' Wreck 1 wreck ! ’ he saw Billy Ede's wife, Ann, standing 
there in her clogs, with a shawl thrown over her head, and her clothes 
wringing wet 

“ ‘ Save the chap 1 ' says Billy Ede's wife, Ann * What d’ee 
mean by crying stale fish at that rate ? ’ 

“ * But 'tis a wreck, I tell 'ee I've a-zeed 'n 1 ’ 

" ‘ Why, so 'tis,' says she, ' and I’ve a-zeed 'n too , and so has 
every one with an eye in his head ' 
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“ And with that she pointed straight over my father's shoulder, 
and he turned , and there, close under Dolor Point, at the end of 
Coverack town, he saw another wreck washing, and the point black 
with people, like emmets, running to and fro m the mormng light 
While he stood staring at her, he heard a trumpet sounded on board, 
the notes coming m little ]erks, like a bird nsing against the wind , 
but faintly, of course, because of the distance and the gale blowing 
— though this had dropped a little 

*' ‘ She’s a transport,’ said Billy Ede’s wife, Ann, * and full of horse 
soldiers, fine long men When she struck they must ha’ pitched the 
hosses over first to lighten the ship, for a score of dead hosses had 
washed in afore I left, half an hour back An' three or four soldiers 
too — fine long corpses in white breeches and jackets of blue and gold 
I held the lantern to one Such a straight young man ’ 

" My father asked her about the trumpeting 
" ' That’s the queerest bit of all She was burmn’ a light when 
me an’ my man joined the crowd down there All her masts had 
gone , whether they earned away, or were cut away to ease her, I 
don’t nghtly know Anyway, there she lay 'pon the rocks with her 
decks bare Her keelson was broke under her and her bottom sagged 
and stove, and she had ]ust settled down like a sitting hen — just the 
leastest list to starboard , but a man could stand there easy They 
had ngged up ropes across her, from bulwark to bulwark, an’ beside 
these the men were mustered, holding on like gnm death whenever 
the sea made a clean breach over them, an’ standing up like heroes 
as soon as it passed The captain an’ the officers were clinging to the 
rail of the quarter-deck, all in their golden uniforms, waiting for the 
end as if 'twas King George they expected There was no way to 
help, for she lay right beyond cast of line, though our folk tned it 
fifty times And beside them clung a trumpeter, a whacking big 
man, an’ between the heavy seas he would lift his trumpet with one 
hand, and blow a call , and every time he blew, the men gave a cheer. 
There (she says) — hark ’ee now — there he goes agen 1 But you won’t 
hear no cheering any more, for few are left to cheer, and their voices 
weak Bitter cold the wind is, and I reckon it numbs their gnp o’ 
the ropes , for they were dropping off fast with every sea when my 
man sent me home to get his breakfast Another wreck, you say ? 
Well, there’s no hope for the tender dears, if 'tis the Manacles. You'd 
better run down and help yonder , though ’tis little help any man 
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can give Not one came in alive while I was there The tide’s 
flowing, an' she won’t hold together another hour, they say ’ 

" Well, sure enough, the end was coming fast when my father 
got down to the point Six men had been cast up alive, or Just 
breathing — a seaman and five troopers The seaman was the only 
one that had breath to speak , and while they were carrying him into 
the town, the word went round that the ship’s name was the Despatch, 
transport, homeward bound from Corunna, with a detachment of the 
7th Hussars, that had been fighting out there with Sir John Moore 
The seas had rolled her farther over by this time, and given her decks 
a pretty sharp slope , but a dozen men still held on, seven by the ropes 
near the ship's waist, a couple near the break of the poop, and three 
on the quarter-deck Of these three my father made out one to be the 
skipper , close by him clung an officer in full regimentals — his name, 
they heard after, was Captain Duncanfield , and last came the tall 
trumpeter , and if you’ll beheve me, the fellow was making shift 
there, at the very last, to blow * God save the King ’ What’s more, 
he got to ‘ Send us victorious ’ before an extra big sea came bursting 
across and washed them off the deck — every man but one of the pair 
beneath the poop — and he dropped his hold before the next wave , 
being stunned, I reckon The others went out of sight at once , but 
the trumpeter — being, as I said, a powerful man as well as a tough 
swimmer — rose hke a duck, rode out a couple of breakers, and came in 
on the crest of the third The folks looked to see him broke hke an 
egg at their very feet , but when the smother cleared, there he was, 
lying face downward on a ledge below them , and one of the men that 
happened to have a rope round him — I forget the fellow’s name, if I 
ever heard *t — jumped down and grabbed him by the ankle as he 
began to slip back Before the next big sea, the pair were hauled 
high enough to be out of harm, and another heave brought them up 
to grass Quick work, but master trumpeter wasn’t quite dead , 
nothing worse than a cracked head and three staved nbs In twenty 
minutes or so they had him in bed, with the doctor to tend him 

“ Now was the time — nothing being left alive upon the transport 
— for my father to tell of the sloop he’d seen driving upon the Manacles 
And when he got a hearing, though the most were set upon salvage, 
and believed a wreck in the hand, so to say, to be worth half-a-dozen 
they couldn’t see, a good few volunteered to start off with him and 
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have a look They crossed Lowland Point , no ship to be seen on 
the Manacles, nor anywhere upon the sea One or two was for calling 
my father a liar 1 Wait till we come to Dean Point/ said he Sure 
enough on the far side of Dean Point they found the sloop's main- 
mast washing about with half-a-dozen men lashed to it, men m red 
jackets, every mother’s son drowned and stanng , and a little farther 
on, just under the Dean, three or four bodies cast up on the shore, 
one of them a small drummer-boy, side-drum and all , and, near by, 
part of a ship’s gig, with H M S Primrose cut on the sternboard From 
this point on, the shore was Uttered thick with wreckage and dead 
bodies — the most of them Marines in uniform , and in Godrcvy Cove, 
in particular, a heap of furniture from the captain’s cabin, and amongst 
it a water-tight box, not much damaged, and full of papers, by which, 
when it came to be examined next day, the wreck was easily made out 
to be the Primrose, of eighteen guns, outward bound from Portsmouth, 
with a fleet of transports for the Spanish War, thirty sail, I've heard, 
but I’ve never heard what became of them Being handled by 
merchant skippers, no doubt they rode out the gale, and reached the 
Tagus safe and sound Not but what the captain of the Primrose 
(Mem was his name) did quite right to try and club-haul his vessel 
when he found himself under the land , only he never ought to have 
got there, if he took proper soundings But it’s easy talking 

“ The Primrose, sir, was a handsome vessel — for her size, one of 
the handsomest in the King's service — and newly fitted out at Ply- 
mouth Dock So the boys had brave pickings from her m the way of 
brass-work, ship’s instruments, and the like, let alone some barrels of 
stores not much spoiled They loaded themselves with as much as 
they could carry, and started for home, meaning to make a second 
journey before the preventive men got wind of their doings, and came 
to sjxnl the fun But as my fathu was passing back under the Dean, 
he happened to take a look over his shoulder at the bodies there 
‘ Hullo 1 ' says he, and dropped his gear, ' I do believe there’s a leg 
moving t ' and running fore, he stooped over the small drummer-boy 
that I told you about The poor httle chap was lying there, with his 
face a mass of bruises, and his eyes closed — but he had shifted one leg 
an inch or two, and was still breathing So my father pulled out a 
knife, and cut him free from his drum — that was lashed on to him 
with a double turn of Manilla rope — and took him up and earned 
him along here, to this very room that we’re sitting in He lost a 
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good deal by this , for when he went back to fetch the bundle he’d 
dropped, the preventive men had got hold of it, and were thick as 
thieves along the foreshore , so that 'twas only by paying one or two 
to look the other way that he picked up anything worth carrying off 
— which you’ll allow to be hard, seeing that he was the first man to 
give news of the wreck 

“ Well, the inquiry was held, of course, and my father gave evidence, 
and for the rest they had to trust to the sloop’s papers, for not a soul 
was saved besides the drummer-boy, and he was raving in a fever, 
brought on by the cold and the fright And the seaman and the five 
troopers gave evidence about the loss of the Despatch The tall 
trumpeter, too, whose nbs were healing, came forward and kissed the 
Book , but somehow his head had been hurt in coming ashore, and he 
talked foolish-hke, and 'twas easy seen he would never be a proper 
man again The others were taken up to Plymouth, and so went their 
ways , but the trumpeter stayed on in Coverack , and King George, 
finding he was fit for nothing, sent him down a trifle of a pension after 
a while — enough to keep him in board and lodging, with a bit of 
tobacco over 

“ Now the first time that this man — William Talhfer he called 
himself — met with the drummer-boy, was about a fortnight after the 
little chap had bettered enough to be allowed a short walk out of doors, 
which he took, if you please, in full regimentals There never was a 
soldier so proud of his dress His own suit had shrunk a brave bit with 
the salt water , but into ordinary frock an’ corduroys he declared he 
would not get, not if he had to go naked the rest of his life , so my 
father — being a good-natured man, and handy with the needle — 
turned to and repaired damages with a piece or two of scarlet cloth 
cut from the jacket of one of the drowned Marines Well, the poor 
little chap chanced to be standing, m this ng-out, down by the gate 
of Gunner's Meadow, where they had buned two score and over of his 
comrades The morning was a fine one, early in March month , and 
along came the cracked trumpeter, likewise taking a stroll 

“ * Hullo ! ’ says he , ' good morain' I And what might you be 
doin' here ? ’ 

" * I was a-wishm’,’ says the boy, ’ I had a pair o’ drum-sticks 
Our lads were buned yonder without so much as a drum tapped or 
a musket fired , and that’s not Christian burial for Bntish soldiers.' 
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“ ' Phut I ’ says the trumpeter, and spat on the ground , * a parcel 
of Marines 1 * 

“ The boy eyed him a second or so, and answered up * If I’d a tab 
of turf handy, I’d bung it at your mouth, you greasy cavalryman, and 
learn you to speak respectful of your betters The Marines are the 
handiest body o’ men in the service ’ 

“ The trumpeter looked down on him from the height of six foot 
two, and asked * Did they die well ? ’ 

" ‘ They died very well There was a lot of running to and fro at 
first, and some of the men began to cry, and a few to strip off their 
clothes But when the ship fell off for the last time. Captain Mein 
turned and said something to Major Griffiths, the commanding officer 
on board, and the Major called out to me to beat to quarters It might 
have been for a wedding, he sang it out so cheei ful We’d had word 
already that 'twas to be parade order , and the men fell in as tnm 
and decent as if they were going to church One or two even tned to 
shave at the last moment The Major wore his medals One of the 
seamen, seeing I had work to keep the drum steady — the sling being 
a bit loose for me, and the wind what you remember — lashed it tight 
with a piece of rope , and that saved my life afterwards, a drum being 
as good as a cork until it's stove I kept beating away until every 
man was on deck , and then the Major formed them up and told them 
to die like British soldiers, and the chaplain read a prayer or two — 
the boys standm’ all the while like rocks, each man's courage keeping 
up the others' The chaplain was in the middle of a prayer when she 
struck In ten minutes she was gone That was how they died, 
cavalryman ’ 

" ' And that was very well done, drurpmer of the Mannes What's 
your name ? ’ 

" ‘ John Christian ’ 

“ * Mine’s William George Talhfer, trumpeter of the 7 th Light 
Dragoons — the Queen’s Own I played " God save the King ” while 
our men were drowning Captain Duncanfield told me to sound a 
call or two, to put them m heart , but that matter of " God save the 
King ” was a notion of my own I won't say anything to hurt the 
feelings of a Marine, even if he's not much over five foot tall , but the 
Queen's Own Hussars is a teann' fine regiment As between horse 
and foot, 'tis a question o’ which gets the chance All the way from 
Sahagun to Corunna 'twas we that took and gave the knocks — at 
VOL IX M 
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Mayorga and Rueda, and Bennyventy ' (The reason, sir, I can speak 
the names so pat, is that my father learnt ’em by heart afterwards 
from the trumpeter, who was always talking about Mayorga and 
Rueda and Bennyventy) ‘ We made the rear-guard, under General 
Paget, and drove the French every time , and all the infantry did was 
to sit about in wine-shops till we whipped ’em out, an’ steal an’ straggle 
an' play the tomfool in general And when it came to a stand-up 
fight at Corunna, 'twas the horse, or the best part of it, that had to 
stay sea-sick aboard the transports, an’ watch the infantry in the thick 
o' the caper Very well they behaved too , 'specially the 4th Regiment, 
an' the 42nd Highlanders, an’ the Dirty Half-Hundred Oh, ay , 
they're decent regiments, all three But the Queen's Own Hussars is 
a teann' fine regiment So you played on your drum when the ship 
was goin’ down ? Drummer John Christian, I’ll have to get you a 
new pair o’ drum-sticks for that ’ 

" Well, sir, it appears that the very next day the trumpeter marched 
into Helston, and got a carpenter there to turn him a pair of box-wood 
drumsticks for the boy And this was the beginning of one of the 
most cunous friendships you ever heard tell of Nothing delighted 
the pair more than to borrow a boat off my father and pull out to 
the rocks where the Primrose and the Despatch had struck and sunk , 
and on still days 'twas pretty to hear them out there off the Manacles, 
the drummer playing his tattoo — for they always took their music 
with them — and the trumpeter practising calls, and making his 
trumpet speak like an angel But if the weather turned roughish, 
they’d be walking together and talking , leastwise, the youngster 
listened while the other discoursed about Sir John’s campaign m Spain 
and Portugal, telling how each little skirmish befell , and of Sir John 
himself, and General Baird, and General Paget, and Colonel Vivian, 
his own commanding officer, and what kind of men they were , and 
of the last bloody stand-up at Corunna, and so forth, as if neither could 
have enough 

” But all this had to come to an end m the late summer, for the 
boy, John Christian, being now well and strong again, must go up to 
Plymouth to report himself ’Twas his own wish (for I believe King 
George had forgotten all about him), but his friend wouldn’t hold him 
back As for the trumpeter, my father had made an arrangement 
to take him on as lodger as soon as the boy left , and on the morning 
fixed for the start, he was up at the door here by five o'clock, with his 
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trumpet slung by his side, and all the rest of his belongings in a small 
valise A Monday morning it was, and after breakfast he had fixed 
to walk with the boy some way on the road towards Helston, where 
the coach started My father left them at breakfast together, and 
went out to meat the pig, and do a few odd morning jobs of that sort 
When he came back, the boy was still at table, and the trumpeter 
standing here by the chimney-place with the drum and trumpet in his 
hands, hitched together just as they be at this moment 

“ ‘ Look at this,’ he says to my father, showing him the lock, ‘ I 
picked it up off a starving brass-worker in Lisbon, and it is not one 
of your common locks that one word of six letters will open at any 
time There's jantus m this lock , for you've only to make the nngs 
spell any six-letter word you please and snap down the lock upon that, 
and never a soul can open it — not the maker, even — until somebody 
comes along that knows the word you snapped it on. Mow, Johnny 
here’s goin', and he leaves his drum behmd him , for though he can 
make pretty music on it, the parchment sags in wet weather, by reason 
of the sea-water getting at it , an' if he carries it to Plymouth, they’ll 
only condemn it and give him another And, as for me, I shan't 
have the heart to put hp to the trumpet any more when Johnny's 
gone So we’ve chosen a word together, and locked ’em together 
upon that , and, by your leave. I’ll hang ’em here together on the 
hook over your fireplace Maybe Johnny'll come back , maybe not 
Maybe, if he comes, I’ll be dead an' gone, an’ he’ll take 'em apart an' 
try their music for old sake's sake But if he never comes, nobody 
can separate ’em , for nobody beside knows the word And if you 
marry and have sons, you can tell ’em that here are tied together the 
souls of Johnny Christian, drummer of the Mannes, and William George 
Tallifer, once trumpeter of the Queen's Own Hussars Amen ’ 

" With that he hung the two instruments 'pon the hook there , 
and the boy stood up and thanked my father and shook hands , and 
the pair went forth of the door, towards Helston 

“ Somewhere on the road they took leave of one another ; but 
nobody saw the parting, nor heard what was said between them 
About three in the afternoon the trumpeter came walking back over 
the h«il , and by the time my father came home from the fishing the 
cottage was tidied up, and the tea ready, and the whole place shining 
like a new pm From that time for five years he lodged here with my 
father, looking after the house and tilling the garden And all the 
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while he was steadily failing , the hurt in his head spreading, m a 
manner, to his limbs My father watched the feebleness growing on 
him, but said nothing And from first to last neither spake a word 
about the drummer, John Chnstian , nor did any letter reach them, 
nor word of his doings 

“ The rest of the tale you'm free to believe, sir, or not, as you 
please It stands upon my father’s words, and he always declared 
he was ready to kiss the Book upon it, before judge and juiy He 
said, too, that he never had the wit to make up such a yarn ; and he 
defied any one to explain about the lock, in particular, by any other 
tale But you shall judge for yourself 

“ My father said that about three o’clock in the mormng, April 
fourteenth, of the year 'fourteen, he and William Tallifer were sitting 
here, just as you and I, sir, are sitting now My father had put on 
his clothes a few minutes before, and was mending his spiller by the 
hght of the horn lantern, meaning to set off before daylight to haul 
the trammel The trumpeter hadn't been to bed at all Towards 
the last he mostly spent his nights (and his days too) dozing in the 
elbow-chair where you sit at this minute He was dozing then (my 
father said) with his chin dropped forward on his chest, when a knock 
sounded upon the door, and the door opened, and m walked an up- 
right young man in scarlet regimentals 

“ He had grown a brave bit, and his face was the colour of wood- 
ashes, but it was the drummer John Chnstian Only his uniform 
was different from the one he used to wear, and the figures " 38 *' 
shone in brass upon his collar 

" The drummer walked past my father as if he never saw him, and 
stood by the elbow-chair and said 

“ * Trumpeter, trumpeter, are you one with me ? ' 

" And the trumpeter just lifted the lids of his eyes, and answered, 

' How should I not be one with you, drummer Johnny — Johnny 
boy ? If you come, 1 count while you march, I mark tunc until 
the discharge comes ' 

“ ‘ The discharge has come to-night,' said the drummer , ' and 
the word is Corunna no longer ’ And stepping to the chimney- 
place he unhooked the drum and trumpet, and began to twist the 
brass nngs of the lock, spelling the word aloud, so — C-O-R-U-N-A 
When he had fixed the last letter, the padlock opened in his 
hand. 
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“ ' Did you know, trumpeter, that, when I came to Plymouth, they 
put me into a line regiment ? ’ 

" * The 38th is a good regiment,' answered the old Hussar, still 
m his dull voice , ' I went back with them from Sahagun to Corunna 
At Corunna they stood in General Fraser’s division, on the nght They 
behaved well ’ 

“ * But I’d fain see the Mannys again,’ says the drummer, handing 
him the trumpet , ’ and you, you shall call once more for the Queen's 
Own Matthew,’ he says, suddenly, turning on my father — and 
when he turned, my father saw for the first time that his scarlet jacket 
had a round hole by the breast-bone, and that the blood was welling 
there — * Matthew, we shall want your boat ’ 

" Then my father rose on his legs like a man m a dream, while they 
two slung on, the one his drum, and t'other his trumpet He took 
the lantern and went quaking before them down to the shore, and they 
breathed heavily behind him , and they stepped into his boat, and 
my father pushed off 

" * Row you first for Dolor Point,' says the drummer So my 
father rowed them out past the white houses of Coverack to Dolor 
Pomt, and there, at a word, lay on his oars And the trumpeter, 
William Tallifer, put his trumpet to his mouth and sounded the Revelly 
The music of it was like rivers running 

“ ' They will follow,' said the drummer ‘ Matthew, pull you 
now for the Manacles ’ 

" So my father pulled for the Manacles, and came to an easy close 
outside Cam dtk And the drummer took his sticks and beat a tattoo, 
there by the edge of the reef , and the music of it was like a rolling 
chanot 

“ ' That will do,' says he, breaking off , ' they will follow Pull 
now for the shore under Gunner’s Meadow ' 

" Then my father pulled for the shore, and ran his boat m under 
Gunner’s Meadow And they stepped out, all three, and walked 
up to the meadow By the gate the drummer halted, and began his 
tattoo again, looking out towards the darkness over the sea 

" And while the drum beat, and my father held his breath, there 
came up out of the sea and the darkness a troop of many men, horse 
and foot, and formed up among the graves , and others rose out of 
the graves and formed up — drowned Mannes with bleached faces, 
and pale Hussars, nding their horses, all lean and shadowy There 
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was no clatter of hoofs or accoutrements, my father said, but a soft 
sound all the while like the beating of a bird’s wing , and a black 
shadow lying like a pool about the feet of all The drummer stood 
upon a little knoll just inside the gate, and beside him the tall trumpeter, 
with hand on hip, watching them gather , and behind them both my 
father, dinging to the gate When no more came, the drummer 
stopped playing, and said, * Call the roll * 

" Then the trumpeter stepped towards the end man of the rank 
and called, ' Troop-Sergeant-Major Thomas Irons ! ’ and the man 
answered in a thin voice, * Here 1 ’ 

" * Troop - Sergeant - Major Thomas Irons, how is it with 
you ? ’ 

" The man answered, * How should it be with me ? When I was 
young, I betrayed a girl , and when I was grown, I betrayed a fnend , 
and for these things I must pay But I died as a man ought God 
save the King t ’ 

" The trumpeter called to the next man, * Trooper Henry Bucking- 
ham l ’ and the next man answered, ‘ Here ! ' 

" ‘ Trooper Henry Buckingham, how is it with you ? ' 

“ * How should it be with me ? I was a drunkard, and I stole, 
and in Lugo, m a wine-shop, I killed a man But I died as a man 
should God save the King I ' 

" So the trumpeter went down the line , and when he had finished, 
the drummer took it up, hailing the dead Marines in their order Each 
man answered to his name, and each man ended with ' God save 
the King 1 ’ When all were hailed, the drummer stepped back to 
his mound, and called 

" * It is well You are content, and we are content to join you 
Wait, now, a little while ’ 

" With this he turned and ordered my father to pick up the lantern 
and lead the way back As my father picked it up, he heard the 
ranks of dead men cheer and call, * God save the King I ' all together, 
and saw them waver and fade back into the dark, hke a breath fading 
off a pane 

“ But when they came back here to the kitchen, and my father 
set the lantern down, it seemed they’d both forgot about him For 
the drummer turned in the lantern hght — and my father could see 
the blood still welling out of the hole in his breast — and took the 
trumpet-sling from around the other’s neck, and locked drum and 
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trumpet together again, choosing the letters on the lock very carefully 
While he did this he said 

" ‘ The word is no more Corunna, but Bayonne As you left out 
an “ n ” m Corunna, so must I leave out an " n " in Bayonne ' And 
before snapping the padlock, he spelt out the word slowly — 
‘ B-A-Y-O-N-E ’ After that, he used no more speech, but turned 
and hung the two instruments back on the hook, and then took the 
trumpeter by the arm , and the pair walked out into the darkness, 
glancing neither to nght nor left 

“ My father was on the point of following, when he heard a sort of 
sigh behind him , and there, sitting in the elbow-chair, was the very 
trumpeter he had just seen walk out by the door 1 If my father's 
heart jumped before, you may believe it jumped quicker now But, 
after a bit, he went up to the man asleep in the chair and put a hand 
upon him It was the trumpeter m flesh and blood that he touched , 
but though the flesh was warm, the trumpeter was dead 

“ Well, sir, they buried him three days after , and at first my 
father was minded to say nothing about his dream (as he thought it) 
But the day after the funeral, he met Parson Kendall coming from 
Helston market , and the parson called out 4 Have’ee heard the 
news the coach brought down this momin’ ? ’ * What news 5 ’ 

says my father * Why, that peace is agreed upon ’ ' None too 
soon,’ says my father * Not soon enough for our poor lads at 
Bayonne,' the parson answered * Bayonne 1 ' cncs my father, 
with a jump ' Why, yes ’ , and the parson told him all about a 
great sally the French had made on the night of 13th Apnl ‘ Do 
you happen to know if the 38th Regiment was engaged ? ’ my father 
asked ‘ Come, now,' said Parson Kendall, ' I didn't know you was 
so well up in the campaign But as it happens, I do know that the 
38th was engaged, for 'twas they that held a cottage and stopped the 
French advance ' 

" Still my father held his tongue , and when, a week later, he 
walked into Helston and bought a Mercury off the Sherborne 
nder, and got the landlord of the * Angel ' to spell out the list of 
killed and wounded, sure enough, there among the killed was Drummer 
John Christian of the 38th Foot 

“ After this, there was nothing for a religious man but to make 
a dean breast. So my father went up to Parson Kendall and told 
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the whole story The parson listened, and put a question or two, 
and then asked 

“ * Have you tried to open the lock since that night ? ' 

“ 4 1 han't dared to touch it/ says my father 
44 4 Then come along and try ' When the parson came to the 
cottage here, he took the things off the hook and tried the lock 4 Did 
he say 44 Bayonne ” ? The word has seven letters 4 

44 4 Not if you spell it with one “ n ” as he did,’ says my father 
44 The parson spelt it out — B-A-Y-O-N-E 4 Whew ! ' says he, 
for the lock had fallen open in his hand 

44 He stood considering it a moment, and then he says, 4 1 tell you 
what I shouldn't blab this all round the parish if I was you You 
won't get no credit for truth-telling, and a miracle’s wasted on a set 
of fools But if you like, I'll shut down the lock again upon a holy 
word that no one but me shall know, and neither drummer nor trum- 
peter, dead nor alive, shall frighten the secret out of me ' 

44 4 1 wish to gracious you would, parson,’ said my father 
44 The parson chose the holy word there and then, and shut the 
lock back upon it, and hung the drum and trumpet back m their 
place He is gone long since, taking the word with him And till 
the lock is broken by force, nobody will ever separate those twain " 




OLD jESON 

Sir Arthur Quiller-Coucii (" Q ”) 


J UDGE between me and my guest, the stranger withm 
my gates, the man whom in his extremity I clothed 
and fed 

I remember well the time of his coming, for it happened at the 
end of five days and five nights dunng which the year passed from 
strength to age , in the interval between the swallow's departure 
and the redwing's coming , when the tortoise in my garden crept into 
his winter quarters, and the equinox was on us, with an east wind that 
parched the blood in the trees, so that their leaves for once knew no 
gradations of red and yellow, but turned at a stroke to brown, and 
crackled like tin-foil 

At five o'clock m the morning of the sixth day I looked out The 
wind still whistled across the sky, but now without the obstruction of 
any cloud Full m front of my window Sinus flashed with a whiteness 
that pierced the eye A little to the nght, the whole constellation of 
Onon was suspended clear over a wedge-like gap in the coast, wherein 
the sea could be guessed rather than seen And, travelling yet 
further, the eye fell on two brilliant lights, the one set high above the 
other — the one steady and a fiery red, the other yellow and blazing 
intermittently — the one Aldebaran, the other revolving on the light- 
house top, fifteen miles away 

Half-way up the east, the moon, now in her last quarter and 
decrepit, climbed with the dawn close at her heels And at this hour 
they brought in the Stranger, asking if my pleasure were to give him 
clothing and hospitality 

Nobody knew whence he came— except that it was from the wind 
and the night — seeing that he spoke in a strange tongue, moaning 
and making a sound like the twittering of birds m a chimney But 
his journey must have been long and painful , for his legs bent under 
him, and he could not stand when they lifted him So, finding it 
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useless to question him for the time, I learnt from the servants all 
they had to tell — namely, that they had come upon him, but a few 
minutes before, lying on his face within my grounds, without staff 
or scrip, bareheaded, spent, and crying feebly for succour m his 
foreign tongue , and that in pity they had earned him in and brought 
him to me 

Now for the look of this man, he seemed a century old, being bald, 
extremely wnnkled, with wide hollows where the teeth should be, 
and the flesh hanging loose and flaccid on his cheek-bones , and what 
colour he had could have come only from exposure to that bitter night 
But his eyes chiefly spoke of his extreme age They were blue and 
deep, and filled with the wisdom of years , and when he turned them 
m my direction they appeared to look through me, beyond me, and 
back upon centunes of sorrow and the slow endurance of man, as if 
his immediate misfortune were but an inconsiderable item m a long 
list They frightened me Perhaps they conveyed a warning of that 
which I was to endure at their owner's hands From compassion, I 
ordered the servants to take him to my wife, with word that I wished 
her to set food before him, and see that it passed his Ups 

So much I did for this Stranger Now learn how he rewarded me. 

He has taken my youth from me, and the most of my substance, 
and the love of my wife 

From the hour when he tasted food in my house, he sat there 
without hint of going Whether from design, or because age and 
his sufferings had really palsied him, he came back tediously to life 
and warmth, nor for many days professed himself able to stand erect. 
Meanwhile he lived on the best of our hospitality My wife tended 
him, and my servants ran at his bidding , for he managed early to 
make them understand scraps of his language, though slow in acquir- 
ing ours — I believe out of calculation, lest some one should inquire 
his business (which was a mystery) or hint at his departure I myself 
often visited the room he had appropriated, and would sit for an hour 
watching those fathomless eyes while I tried to make head or tail of 
his discourse When we were alone, my wife and I used to speculate 
at times on his probable profession Was he a merchant ? — an aged 
manner ? — a tinker, tailor, beggarman, thief? We could never 
decide, and he never disclosed 

Then the awakening came. I sat one day in the chair beside his. 
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wondering as usual I had felt heavy of late, with a soreness and 
languor in my bones, as if a dead weight hung continually on my 
shoulders, and another rested on my heart A wanner colour in the 
Stranger’s cheek caught my attention , and I bent forward, peering 
under the pendulous lids His eyes were livelier and less profound. 
The melancholy was passing from them as breath fades off a pane of 
glass He was growing younger Starting up, I ran across the room, 
to the mirror 

There were two white hairs m my forelock , and, at the corner of 
either eye, half a dozen radiating lines I was an old man 

Turning, I regarded the Stranger He sat phlegmatic as an Indian 
idol , and in my fancy I felt the young blood draining from my own 
heart, and saw it mantling in his cheeks Minute by minute I watched 
the slow miracle — the old man beautified As buds unfold, he put on 
a lovely youthfulness , and, drop by drop, left me winter 

I humed from the room, and seeking my wife, laid the case before 
her " This is a ghoul," I said, " that we harbour he is sucking my 
best blood, and the household is clean bewitched " She laid aside 
the book m which she read, and laughed at me Now my wife was 
well-looking, and her eyes were the light of my soul Consider, then, 
how I feit as she laughed, taking the Stranger's part against me 
When I left her it was with a new suspicion in my lieait “ How 
shall it be,” I thought, “ if after stealing my youth, he go on to take 
the one thing that is better ? ” 

In my room, day by day, I brooded upon this — hating my own 
alteration, and feanng worse With the Stranger there was no longer 
any disguise His head blossomed in curls , white teeth filled the 
hollows of his mouth the pits m his cheek were heaped full with 
roses, glowing under a transparent skin It was /Eson renewed and 
thankless , and he sat on, devounng my substance 

Now, having probed my weakness, and being satisfied that I no 
longer dared to turn him out, he, who had half-imposed his native 
tongue upon us, constraining the household to a hideous {argon, the 
bastard growth of two languages, condescended to jerk us back rudely 
into our own speech once more, mastering it with a readiness that 
proved his former dissimulation, and using it henceforward as the 
sole vehicle of his wishes On his past life he remained silent , but 
took occasion to confide m me that he proposed embracing a military 
career, as soon as be should tire of the shelter of my roof. 
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And I groaned in my chamber , for that which I feared had come 
to pass He was making open love to my wife And the eyes with 
which he looked at her, and the lips with which he coaxed her, had 
been mine , and I was an old man Judge now between me and this 
guest 

One morning I went to my wife , for the burden was past bearing, 
and I must satisfy myself I found her tending the plants on her 
window-ledge , and when she turned, I saw that years had not taken 
from her comeliness one jot And I was old 

So I taxed her on the matter of this Stranger, saying this and 
that, and how I had cause to believe he loved her 
“ That is beyond doubt,*’ she answered, and smiled 
“ By my head, I believe his fancy is returned ! ” I blurted out 
And her smile grew radiant, as, looking me in the face, she answered, 
" By my soul, husband, it is ” 

Then I went from her, down into my garden, where the day grew 
hot and the flowers were beginning to droop I stared upon them and 
could find no solution to the problem that worked in my heart And 
then I glanced up, eastward, to the sun above the pnvet-hedge, and 
saw him coming across the flower-beds, treading them down m wanton- 
ness He came with a hght step and a smile, and I waited for him, 
leaning heavily on my stick 

“ Give me your watch ! " he called out, as he drew near 
“ Why should I give you my watch ? ” I asked, while something 
worked in my throat 

*' Because I wish it , because it is gold , because you are too old 
and won't want it much longer ” 

“ Take it,” I cned, pulling the watch out and thrusting it into his 
hand “ Take it — you who have taken all that is better 1 Strip me, 
spoil me " 

A soft laugh sounded above, and I turned My wife was looking 
down on us from the window, and her eyes were both moist and glad 
” Pardon me,” she said, " it is you who are spoiling the child " 
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Sib Akthub Quilixb-Couch (“ Q ”) 

To a Lady who bad asked for a Fairy Tale 

Y OU thought it natural, my dear lady, to lay this command 
on me at the dance last night We had parted, two months 
ago, in London, and we met, unexpectedly and to music, in 
this coiner of the land where (they say) the piskies still keep And 
certainly, when I led you out upon the balcony (that you might not 
see the new moon through glass and lose a lucky month), it was not 
hard to picture the Small People at their play on the turf and among 
the dim flower-beds below us But, as a matter of fact, they are 
dead, these Small People They were the long-hved but not immortal 
spirits of the folk who inhabited Cornwall many thousands of years 
back — far beyond Christ's birth They were “ poor innocents," not 
good enough for heaven, yet too good for the eternal fires , and when 
they first came, were of ordinary stature But after Christ’s birth 
they began to grow smaller and smaller, and at length turned into 
emmets and vanished from the earth 

The last I heard of them was a sad and senous little history, very 
different from the old legends Part of it I was told by a hospital 
surgeon, of all people in the world Part I learnt by looking at your 
beautiful gown last night, as you leant on the balcony-rail You 
remember how heavy the dew was, and that I fetched a shawl for 
your shoulders You did not wrap it so tightly round but that four 
marguerites in gold embroidery showed on the front of your bodice , 
and these come into the tale, the remainder of which I was taught 
this morning before breakfast, down among the caims by the sea 
where the Small People’s Gardens still remain — sheltered spots of 
green, with here and there some ferns and cliff-pinks left For me 
they are libraries where sometimes I read for a whole summer’s day , 
and, with the help of the hospital surgeon, I bring you from them a 
story about your ball-gown which is perfectly true 

Twenty years ago— before the fames had dwindled into ants, and 
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when wayfarers were still used to turn their coats inside out, after 
nightfall, for fear of being " pisky-led ” — there hved, down at the 
village, a girl who knew all the secrets of the Small People’s Gardens 
Where you and I discover sea-pinks only, and hear only the wash of 
the waves, she would go on midsummer nights and find flowers of 
every colour spread, and hundreds of little lights moving among them, 
and fountains and waterfalls, and swarms of small ladies and gentle- 
men, dressed in green and gold, walking and sporting among them, 
or reposing on the turf and telling stones to the most ravishing soft 
music This was as much as she would relate , but it is certain that 
the piskies were fnends of hers For, m spite of her nightly wander- 
ings, her housework was always well and cleanly done before other 
girls were dressed— the morning milk fresh in the dairy, the step 
sanded, the fire ht, and the scalding-pans warming over it And as 
for her needlework, it was a wonder 

Some said she was a changeling , others that she had found the 
four-leaved clover or the fairy ointment, and rubbed her eyes with 
it But it was her own secret , for whenever the people tned to 
follow her to the " Gaidens,” whir / whir / whir f buzzed in then- 
ears, as if a flight of bees were passing, and every limb would feel 
as if stuck full of pins and pinched with tweezers, and they were 
rolled over and over, their tongues tied as if with cords, and at last, 
as soon as they could manage, they would pick themselves up and 
hobble home for their lives 

Well, the history — which, I must remind you, is a true one — goes 
on to say that in time the girl grew ambitious, or fell in love (I cannot 
remember which), and went to London In any case it must have 
been a strong call that took her, for there are no fames in London 
I regret that my researches do not allow me to tell you how the Small 
People at home took her departure , but we will suppose that it 
gneved them deeply Nor can I say precisely how the girl fared for 
many years I think her fortune contained both joy and sorrow for 
a while , and I suspect that many passages of her life would be sadly 
out of place in this story, even if they could be hunted out Indeed, 
fairy-tales have to omit so much nowadays, and therefore seem so 
antiquated, that one marvels how they could ever have been in fashipp 

But you may take it as sure that in the end this girl met with 
more sorrow than joy , for when next she comes into sight it is in 
London streets and she is in rags Moreover, though she wears a 
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flush on her cheeks, above the wrinkles, it does not come of health 
or high spirits, but perhaps from the fact that m the twenty years' 
interval she has seen millions of men and women, but not one single 
fairy 

In those latter days I met her many times She passed under your 
windows shortly before dawn on the night that you gave your dance, 
early in the season You saw her, I think ? — a woman who staggered 
a little, and had some words with the policeman at the comer but, 
after all, a staggering woman m London is no such memorable sight 
All day long she was seeking work, work, work , and after dark she 
sought forgetfulness She found the one, in small quantities, and 
out of it she managed to buy the other, now and then, over the counter 
But she had long given up looking for the fairies The lights along 
the Embankment had ceased to remind her of those in the Small 
People’s Gardens , nor did the noise bursting from music-hall doors 
as she passed recall the old sounds , and as for the scents, there 
were plenty in London, but none resembling that of the garden which 
you might smell a mile out at sea 

I told you that her needlework had been a marvel when she hved 
down at the village Curiously enough, this was the one gift of the 
fairies thaL stayed by her, and it remained as wondeiful as ever Her 
most frequent employer was a flat-footed Jew with a Luge, fleshy 
face , and because she had a name for honesty, she was not seldom 
entrusted with costly pieces of stuff, and allowed to carry them home 
to turn into ball-dresses under the roof through the gaps of which, as 
she stitched, she could see the night pass from purple to black, and 
from black to the lilac of daybreak There, with a hundred pounds’ 
worth of silk and lace on her knee, she would sit and work a dozen 

hours to earn as many pence With fingers weary and But 

you know Hood's song, and no doubt have taken it to heart a dozen 
tunes 

It came to this, however, that one evening, when she had not eaten 
for forty hours, her employer gave her a piece of embroidery to work 
against time The fact is, my dear lady, that you are very particular 
about having your commissions executed to the hour, and your dress- 
makers are anxious to oblige, knowing that you never squabble over 
the pnee To be sure, you have never heard of the flat-footed Jew 
man — how should you ? And we may believe that your dressmakers 
knew just as little of the poor woman who had used to be the friend 
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of the Small People But the truth remains that, in the press of your 
many pleasures, you were pardonably twenty-four hours late m 
ordenng the gown m which you were to appear an angel 

Ah, madam I will it comfort you to hear that you were the one to 
reconcile the Small People with that poor sister of yours who had left 
them, twenty years before, and wanted them so sorely ? The hospital 
doctor gave her complaint a long name, and I gather that it has a 
place by itself in books of pathology But the woman's tale was 
that, after she had been stitching through the long night, the dawn 
came through the roof and found her with four marguerites still left 
to be embroidered m gold on the pieces of satin that lay m her lap 
She threaded her needle afresh, rubbed her weary eyes, and began — 
when, lo 1 a miracle 

Instead of one hand, there were four at work — four hands, four 
needles, four lines of thread The four marguerites were all being 
embroidered at the same time ’ The piskies had forgiven, had remem- 
bered her at last, after these many years, and were coming to her 
help, as of old Ah, madam, the tears of thankfulness that ran from 
her hot eyes and fell upon those golden marguerites of jours • 

Of course her eyes were disordered There was only one flower, 
really There was only one embroidered in the morning, when they 
found her sobbing, with your bodice still in her lap, and took her to 
the hospital , and that is why the dressmakers failed to keep faith 
with you for once, and made you so angry 

Dear lady, the pislues are not easily summoned in these days. 




ISRAEL ZANGWILL 

B 1864 


“THEY THAT WALK IN DARKNESS” 

i 

I T was not till she had fasted every Monday and Thursday for a 
twelvemonth, that Zillah's long yearning for a child was 
gratified She gave birth — O more than fair-dealing God I — 
to a boy 

Josscl, who had years ago abandoned the hope of an heir to pray 
for his soul, was as delighted as he was astonished His wife had 
kept him in ignorance of the fasts by which she was appealing to 
Heaven , and when of a Monday or Thursday evening on his return 
from his boot factory m Bethnal Green he had sat down to his dinner 
in Dalston, no suspicion had crossed his mind that it was Zillah's 
breakfast Tic himself was a prosaic person, incapable of imagining 
such spontaneities of religion, though he kept every fast which it 
behoves an orthodox Jew to endure who makes no speciality of 
sainthood There was a touch of the fantastic in Zillah's character 
which he had only appreciated m its mamfestation as girlish liveliness, 
and which Zillah knew would find no response from him in its religious 
expression 

Not that her spiritual innovations were original inventions From 
some pious old crone, after whom (as she could read Hebrew) a 
cluster of neighbouring dames repeated what they could catch of the 
New Year prayers in the women's synagogue, Zillah had learned that 
certain holy men were accustomed to afflict their souls on Mondays 
and Thursdays From her unsuspecting husband himself she had 
further elicited that these days were marked out from the ordinary, 
even for the man of the world, by a special prayer dubbed " the long 
‘ He be merciful ' " Surely on Mondays and Thursdays, then. He 
would indeed be merciful To make sure of His goodwill she continued 
to be unmerciful to herself long after it became certain that her prayer 
had been granted 
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Now Zillah and Jossel lived in happy ignorance of most things, 
especially of their ignorance The manufacture of boots and all that 
appertained thereto, the synagogue and religion, misunderstood 
reminiscences of early days in Russia, the doings and misdoings of a 
petty social circle, and such particular narrowness with general muddle 
as is produced by stumbling through a Sabbath paper and a Sunday 
paper — these were the main items in their intellectual inventory 
Separate Zillah from her husband and she became even poorer, for she 
could not read at all 

Yet they prospered The pavements of the East End resounded 
with their hob-nailed boots, and even in many a West End drawing- 
room their patent-leather shoes creaked But they themselves had 
no wish to stand in such shoes , the dingy perspectives of Dalston 
villadom limited their ambition, already sufficiently gratified by 
migration from Whitechapel The profits went to enlarge their 
factory and to buy houses, a favourite form of investment in 
their set Zillah could cook fish to perfection, both fned and 
stewed, and the latter variety both sweet and sour Nothing, 
in fine, had been wanting to their happiness — save a son, heir and 
mourner 

When he came at last, little that religion or superstition could do 
for him was left undone An amulet on the bedpost scared off Lilith, 
Adam's first wife, who, perhaps because she missed being the mother 
of the human race, hankers after babes and sucklings The initiation 
into the Abrahamic covenant was graced by a pious godfather with 
pendent ear-locks, and in the ceremony of the Redemption of the 
First-Born the five silver shekels to the pnest were supplemented by 
golden sovereigns for the poor Nor, though Zillah spoke the passable 
English of her circle, did she fail to rock her Brum’s cradle to the old 
" Yiddish " nursery songs 

Sleep, my birdie, shut your eyes, 

O sleep, my little one , 

Too soon from cradle jou’ll arise 
To work that must be done 

Almonds and raisins you shall sell. 

And holy scrolls shall write , 

So sleep, dear child sleep sound and well. 

Your future beckons bright 
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Brum shall learn of ancient days, 

And love good folk of this , 

So sleep, dear babe, your mother prays. 

And God will send you bliss 

Alas, that with all this. Brum should have grown up a weakling, 
sickly and anaemic, with a look that in the child of poorer parents 
would have said starvation 


ni 

Yet through all the vicissitudes of his infantile career, Zillah's 
faith m his survival never faltered He was emphatically a child 
from Heaven, and Providence would surely not fly in its own face 
Jossel, not being aware of this, had a burden of perpetual solicitude, 
which Zillah often itched to lighten Only, not having done so at 
first, she found it more and more difficult to confess her negotiation 
with the celestial powers She went as near as she dared 

“ If the Highest One has sent us a son after so many years," she 
said in the " Yiddish " which was still natural to her for intimate 
domestic discussion, " He will not take him away again ” 

" As well say,” Jossel replied gloomily, ** that because He has 
sent us li < k and blessing after all these years. He may not take away 
our prosperity ” 

“ Hush 1 don't beshrew the child ! " And Zillah spat out carefully 
She was tremulously afraid of words of ill-omen and of the Evil Eye, 
against which, she felt vaguely, even Heaven’s protection was not 
potent Secretly she became more and more convinced that some 
woman, envious of all this " luck and blessing," was withering Brum 
with her Evil Eye And certainly the poor child was peaking and 
pimng away " Marasmus," a physician had once murmured, 
wondenng that so well-dressed a child should appear so lll-nounshed 
" Take him to the seaside often, and feed him well," was the universal 
cry of the doctors , and so Zillah often deserted her husband for a 
kosher boarding-house at Brighton or Ramsgate, where the food was 
voluminous, and where Brum wrote schoolboy verses to the strange, 
fascinating sea 

For there were compensations in the premature flowering of his 
intellect Even other mothers gradually came round to admitting 
that he was a prodigy The black eyes seemed to bum in the white 
face as they looked out on the palpitating universe, or devoured evety 
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and any scrap of pnnt I A pity they had so soon to be dulled behind 
spectacles But Zillah found consolation in the thought that the 
glasses would go well with the high black waistcoat and white tie of 
the British Rabbi He had been given to her by Heaven, and to 
Heaven must be returned Besides, that might divert it from any 
more sinister methods of taking him back 

In his twelfth year Brum began to have more trouble with his 
eyes, and renewed his early acquaintance with the drab ante-rooms 
of eye hospitals that led, at the long-expected ting-ting of the doctor's 
bell, into a delectable chamber of quaint instruments But it was 
not till he was on the point of Bar-Mitzvah (confirmation at thirteen) 
that the blow fell Unwarned explicitly by any physician, Brum went 
blind 

" Oh, mother," was his first anguished cry, " I shall never be able 
to read again " 


IV 

The prepared festivities added ironic complications to the horror 
After Brum should have read in the Law from the synagogue platform, 
there was to have been a reception at the house Brum himself had 
written out the invitations with conscious grammar " Present their 
compliments to Mr and Mrs Solomon and shall be glad to see them ” 
(not you, as was the fashion of their set) It was after writing out 
so many notes m a fine schoolboy hand, that Brum began to be 
conscious of thickening blurs and dancing specks and colours Now 
that the blind boy was crouching in hopeless misery by the glowing 
fire, where he had so often recklessly pored over books in the delicious 
dusk, there was no one handy to wnte out the countermands As 
yet the wretched parents had kept the catastrophe secret, as though 
it reflected on themselves And by every post the Confirmation 
presents came pouring in 

Brum refused even to feel these shining objects He had hoped 
to have a majonty of books, but now the preponderance of watches, 
nngs, and pen-knives, left him apathetic To his parents each present 
brought a fresh feeling of dishonesty 

" We must let them know,” they kept saying But the tiny 
difficulty of writing to so many prevented action. 

" Perhaps he'll be all right by Sabbath," Zillah persisted 
frenziedly She clung to the faith that this was but a cloud , for 
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that the glory of the Confirmation of a future Rabbi could be so 
dimmed would argue an incomprehensible Providence Brum's 
p er f or m ance was to be so splendid — he was to recite not only his 
own portion of the Law but the entire Sabbath Sedrak (section) 

" He will never be all right,” said Jossel, who, in the utter break- 
down of Zillah, had for the first time made the round of the doctors 
with Brum " None of the physicians, not even the most expensive, 
hold out any hope And the dearest of all said the case puzzled him. 
It was like the blindness that often breaks out in Russia after the 
great fasts, and specially affects delicate children ” 

“ Yes, I remember,” said Zillah . " but that was only among the 
Christians ” 

” We have so many Christian customs nowadays,” said Jossel 
grimly , and he thought of the pestilent heretic in his own synagogue 
who advocated that ladies should be added to the choir 

" Then what shall we do about the people ? ” moaned Zillah, 
wringing her hands in temporary discouragement 

“ You can advertise m the Jewish papers,” came suddenly from 
the brooding Brum He had a flash of pleasure in the thought of 
composing something that would be published 

" Yes, then everybody will read it on the Friday,” said Jossel 
eagerly 

Then Brum remembered that he would not be among the readers, 
and despair reconquered him But Zillah was shaking her head 

“ Yes, but if we tell people not to come, and then when Brum 
opens his eyes on the Sabbath morning, he can see to read the 
Sedrah " 

“ But I don't want to see to read the Sedrah ,” said the boy 
petulantly , “ I know it all by heart ” 

" My blessed boy 1 ” cned Zillah 

“ There’s nothing wonderful,” said the boy , “ even if you read 
the Scroll, there are no vowels nor musical signs ” 

“ But do you feel strong enough to do it all ? ” said the father 
anxiously 

" God will give him strength,” put in the mother " And he will 
make his speech, too, won’t you, my Brum ? ” 

The blind face kindled Yes, he would give his learned address 
He had saved his father the expense of hiring one, and had departed 
in original rhetorical ways from the conventional methods of expressing 
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filial gratitude to the parents who had brought him to manhood 
And was this eloquence to remain entombed m his own breast ? 

His courageous resolution lightened the gloom His parents opened 
parcels they had not had the heart to touch They brought him his 
new suit, they placed the high hat of manhood on his head, and told 
him how fine and tall he looked , they wrapped the new silk praying- 
shawl round his shoulders 

“ Are the stnpes blue or black ? ” he asked 
" Blue — a beautiful blue," said Jossel, striving to steady his voice 
“ It feels very nice,” said Brum, smoothing the silk wistfully 
" Yes, I can almost feel the blue " 

Later on, when his father, a little brightened, had gone off to the 
exigent boot factory, Brum even asked to see the presents The blind 
retain these visual phrases 

Zillah described them to him one by one as he handled them 
When it came to the books it dawned on her that she could not tell 
him the titles 

" They have such beautiful pictures," she gushed evasively 
The boy burst into tears 

“ Yes, but I shall never be able to read them,” he sobbed. 

" Yes, you will " 

" No, I won’t " 

*' Then I’ll read them to you," she cned, with sudden resolution. 

" But you can’t read " 

" I can learn " 

" But you will be so long I ought to have taught you myself. 
And now it is too late I ” 

v 

In order to ensure perfection, and prevent stage fright, so to 
speak, it had been arranged that Brum should rehearse his reading 
of the Sedrah on Friday in the synagogue itself, at an hour when it 
was free from worshippers This rehearsal, his mother thought, was 
now all the more necessary to screw up Brum’s confidence, but the 
father argued that as all places were now alike to the blind boy, the 
prominence of a public platform and a large staring audience <*-o uld 
no longer unnerve him 

" But he will feel them there ! ” Zillah protested 
“ But since they are not there on the Friday ? ** 
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" All the more reason Since he cannot see that they are not there, 
he can fancy they are there On Saturday he mil be quite used to 
them ” 

But when Jossel, yielding, brought Brum to the synagogue appoint* 
ment, the fusty old Beadle who was faithfully in attendance held up 
his hands m holy and secular horror at the blasphemy and the 
blindness respectively 

" A blind man may not read the Law to the congregation I ” he 
explained 

" No ? " said Jossel 
" Why not ? ” asked Brum sharply 

" Because it stands that the Law shall be read And a blind man 
cannot read He can only recite ” 

" But I know every word of it,” protested Brum 
The Beadle shook his head " But suppose you make a mistake ? 
Shall the congregation hear a word or a syllable that God did not 
wnte ? It would be playing into Satan’s hands ” 

“ I shall say every word as God wrote it Give me a trial ” 

But the fusty Beadle's piety was invincible He was highly 
sympathetic toward the human affliction, but he refused to open the 
Ark and produce the Scroll 

" I’ll let the Chazan (cantor) know he must read to-morrow, as 
usual,” he said conclusively 

Jossel went home, sighing, but silenced Zillah, however, was not 
so easily subdued “ But my Brum will read it as truly as an angel,” 
she cned, pressing the boy's head to her breast “ And suppose he 
does make a mistake ! Haven't I heard the congregation correct 
Winkelstein scores of tunes ? ” 

" Hush 1 ” said Jossel, ** you talk'like an Epicurean Satan makes 
us all err at times, but we must not play into his hands The Din 
(judgment) is that only those who see may read the Law to the 
congregation ” 

" Brum will read it much better than that snuffling old 
Winkelstein ” 

” Sha ! Enough I The Dtn is the Dtn 1 ” 

” It was never meant to stop my poor Brum from ” 

" The Dtn is the Dtn It won’t let you dance on its head or chop 
wood on its back Besides, the synagogue refuses, so make an 
end” 
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" I mil make an end I’ll have Mmyan (congregation) here, in our 
own house ” 

" What 1 ” and the poor man stared in amaze " Always she falls 
from heaven with a new idea 1 ” 

" Brum shall not be disappointed ” And she gave the silent boy a 
passionate hug 

" But we have no Scroll of the Law/' Brum said, speaking at last, 
and to the point 

" Ah, that’s you all over, Zillah,” cried Jossel, relieved " Loud 
drumming in front and no soldiers behind I ” 

“ We can borrow a Scroll," said Zillah 

Jossel gasped again " But the iniquity is just the same,” he said 
" As if Brum made mistakes I ” 

" If you were a Rabbi, the congregation would baptize itself 1 " 
Jossel quoted 

Zillah writhed under the proverb " It isn’t as if you went to the 
Rabbi , you took the word of the Beadle ” 

” He is a learned man ’’ 

Zillah donned her bonnet and shawl 
" Where are you going ? ” 

" To the minister ” 

Jossel shrugged his shoulders, but did not stop her 
The minister, one of the new school of Rabbis who preach sermons 
in English and dress like Christian clergymen, as befitted the dignity 
of Dalston villadom, was taken aback by the ntual problem, so new 
and so tragic His acquaintance with the vast casuistic literature of 
his race was of the shallowest " No doubt the Beadle is nght,” he 
observed profoundly 

" He cannot be nght , he doesn’t know my Brum ” 

Worn out by Zillah 's persistency, the minister suggested going to 
the Beadle’s together Aware of the Beadle's prodigious lore, he had 
too much regard for his own position to nsk congregational odium by 
flying in the face of an exhumable Dm 

At the Beadle’s, the Dm was duly unearthed from worm-eaten 
folios, but Zillah remaining unappeased, further sAarrhmg of these 
Rabbinic scriptures revealed a possible compromise 

If the portion the boy recited was read over again by a reader, not 
blind, so that the first congregational reading did not count, it might 
perhaps be permitted. 
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It would be, of course, too tedious to treat the whole Sedrak thus, 
but if Brum were content to reate his own particular seventh thereof, 
he should be summoned to the Rostrum 

So Zillah returned to Jossel, sufficiently triumphant. 

vi 

" Abraham, the son of Jossel, shall stand ” 

In obedience to the Cantor’s summons, the blind boy, in his high 
hat and silken praying-shawl with the blue stripes, rose, and guided 
by his father's hand ascended the platform amid the emotion of the 
synagogue His brave boyish treble, pursuing its faultless way, 
thrilled the listeners to tears, and inflamed Zillah's breast, as she 
craned down from the gallery, with the mad hope that the miracle 
had happened, after all 

The house-gathering afterward savoured of the gruesome con- 
viviality of a funeral assemblage But the praises of Brum, especially 
after his great speech, were sung more honestly than those of the 
b uned , than whom the white-faced, dull-eyed boy, cut off from the 
gaily-coloured spectacle in the sunlit room, was a more tragic figure 

But Zillah, in her fineries and forced smiles, offered the most tragic 
image of all Every congratulation was a rose-wreathed dagger, every 
eulogy of Brum's eloquence a reminder of the Rabbi God had thrown 
away in him 

VII 

Amid the endless babble of suggestions made to her for Brum's 
cure, one — repeated several times by different persons — hooked itself 
to her distracted brain Germany t There was a great eye-doctor in 
Germany who could do anything and ts very thing Yes, she would go 
to Germany 

This resolution, at which Jossel shrugged his shoulders in despairing 
scepticism, was received with rapture by Brum How be had longed 
to see foreign countries, to pass over that shining sea which whispered 
and beckoned so at Brighton and Ramsgate I He almost forgot he 
would not see Germany, unless the eye-doctor were a miracle-monger 
indeed 

But he was doomed to a double disappointment , for instead of 
his going to Germany, Germany came to him, so to speak, in the shape 
of the specialist's annual visit to London , and the great man had 
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nothing soothing to say, only a compassionate head to shake, with 
ominous warnings to make the best of a bad Job and fatten up die 
poor boy 

Nor did Zillah's attempts to read take her out of the infant primers, 
despite long hours of knitted brow and puckered bps, and labonous 
triumphs over the childish sentences, by patient addition of syJable 
to syllable She also tried to write, but got no further than her own 
name, imitated from the envelopes 

To occupy Brum's days, Jossel, gaining enlightenment in the ways 
of darkness, procured Braille books But the boy had read most of 
the stock works thus printed for the blind, and his impatient brain 
fretted at the tardiness of finger-reading Jossel's one consolation was 
that the boy would not have to earn his living The thought, however, 
of how his blind heir would be cheated by agents and rent-collectors 
\s as a touch of bitter even in this solitary sweet 

VIII 

It was the Sabbath Fire-Woman who, appropriately enough, kindled 
the next glimmer of hope in Zillah’s bosom The one maid-of-all-work, 
who had supplied all the help and grandeur Zillah needed in her 
establishment, having transferred her services to a husband, Zillah 
was left searching for an angel at thirteen pounds a year In the 
interim the old Irishwoman who made a few pence a week by attending 
to the Sabbath fires of the poor Jews of the neighbourhood, became 
necessary on Fnday mghts and Saturdays, to save the household from 
cold or sin 

" Och, the quare little brat 1 " she muttered, when she first came 
upon the pale, gnome-hke figure by the fender, tapping the big book, 
for all the world like the Leprechaun cobbling 

“ And can’t he see at all, at all ? ” she asked Zillah confidentially 
one Sabbath, when the boy was out of the room 
Zillah shook her head, unable to speak 

" Nebbich 1 ” compassionately sighed the Fire-Woman, who had 
corrupted her native brogue with " Yiddish ” " And wud he be ^ 

borrun dark ? ” ^ 

" No, it came only a few months ago,” faltered Zillah 
The Fire- Woman crossed herself 

“ Sure, and who’ll have been puttin’ the Evil Oi on him ? " she asked. 
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Zillah's face was convulsed 

" I always said so l " she cried , ” I always said so 1 " 

“ The divil burrun thim all ! '* cncd the Fire-Woman, poking the 
coals viciously 

" Yes, but I don't know who it is They envied me my beautiful 
child, my lamb, my only one And nothing can be done " She burst 
into tears 

" Nothin' is a hand wund ! If he was my bhoy, the darlint, I’d 
cure him, aisy enough, so I wud " 

Zillah’s sobs ceased “ How ? ” she asked, her eyes gleanung 
strangely 

“ I'd take him to the Pope, av course ” 

“ The Pope I " repeated Zillah vaguely 

" Ay, the Holy Father I Tlie ownly man in this wurruld that can 
take away the Evil Oi " 

Zillah gasped “ Do you mean the Pope of Rome ? " 

She knew the phrase somehow, but wliat it connoted was 
very shadowy and sinister some strange, mighty chief of hostile 
heathendom 

“ Who else wud I be manin’ ? lhe Holy Mother I’d be for prayin' 
to meselt , but as ye’re a Jewess, I dursn’t tell ye to do that But 
the Pope, he's a gintlcman, an’ so he is, an' sorra a bit he’ll moind 
that ye don’t go to mass, whin he shpies that poor, weeshy, pale 
shrimp o' yours He'll just wave his hand, shpake a wurrd, an’ whisht 1 
in the twinklin' of a bedposbt ye’ll be praisin’ the Holy Mother " 
Zillah’s brain was whirling ’* Go to Rome 1 " she said 
The Fire-Woman poised the poker 
“ Well, ye can’t expect the Pope to come to Dalston I " 

" No, no , I don't mean that,” said Zillah, in hasty apology 
“ Only, it's so far off, and I shouldn't know how to go ” 

“ It's not so far off as Amenky, an' it’s two broths of bhoys I've 
got there ” 

” Isn’t it ? " asked Zillah 

" No, Lord love ye an' sure, gold carries ye anywhere nowadays, 
ixcept to Heaven ” 

" But if I got to Rome, would the Pope see the child ? ” 

" As sartin as the child wud see him,” the Fire- Woman replied 
emphatically 

” He can do miracles, then ? ” inquired Zillah 
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" What else wud he be for ? Not that 'tis much of a miracle to 
take away the Evil Oi, bad scran to the witch 1 ” 

“ Then perhaps our Rabbi can do it too ? " cned Zfllah, with a 
sudden hope 

The Fire- Woman shook her head " Did ye ever hear he could ?" 
“ No,” admitted Zillah 

“ Thrue for you, mum Divil a wurrd wud 1 say against your 
Pnesht — wan's as good as another, maybe, for lvuy-day use , but 
whm it comes to throuble and heart-scaldin', I pity the poor craythurs 
who can't put up a candle to the blessed saints — an' so I do Niver 
a bhoy o' mine has crassed the ocean without the Virgin havin' her 
candle ” 

" And did they arrive safe ? " 

“ They did so , ivery mother's son av ’em. 

IX 

The more the distracted mother pondered over this sensational 
suggestion, the more it tugged at her Science and Judaism had 
failed her perhaps this unknown power, this heathen Pope, had 
indeed mastery over things diabolical Perhaps the strange religion 
he professed had venly a saving efficacy demed to her own Why 
should she not go to Rome ? 

True, the journey loomed before her as fearfully as a Polar 
Expedition to an ordinary mortal Germany she had been prepared 
to set out for it lay on the great route of Jewish migration westwards 
But Rome ? She did not even know where it was But her new skill 
m reading would, she felt, help her through the penis She would be 
able to make out the names of the railway stations, if the tram waited 
long enough 

But with the cunning of the distracted she did not betray her 
heretical ferment 

“ P-o-p-e, Pope,” she spelt out of her infants’ primer m Brum’s 
heanng “ Pope ? What's that, Brum ? " 

*' Oh, haven't you ever heard of the Pope, mother ? " 

" tfo,” said Z iUah , crimsoning in conscious invisibility 
“ He's a sort of Chief Rabbi of the Roman Catholics He wears a 
tiara Kings and emperors used to tremble before him ” 

" And don't they now ? ” she asked apprehensively. 
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" No , that was in the Middle Ages — hundreds of years ago He 
only had power over the Dark Ages ” 

" Over the Dark Ages ? " repeated Zillah, with a fresh, vague hope. 
" When all the world was sunk in superstition and ignorance, 
mother Then everybody believed in him " 

Zillah felt chilled and rebuked " Then he no longer works 
miracles ? " she said faintly 

Brum laughed " Oh, I daresay he works as many miracles as 
ever Of course thousands of pilgrims still go to kiss his toe I meant 
his temporal power is gone — that is, his earthly power He doesn't 
rule over any countries , all be possesses is the Vatican, but that is 
full of the greatest pictures by Michael Angelo and Raphael ” 

Zillah gazed open-mouthed at the prodigy she had brought into 
the world 

“ Raphael — that sounds Jewish," she murmured She longed to 
ask m what country Rome was, but feared to betray herself. 

Brum laughed again “ Raphael Jewish t Why, so it is I It’s a 
Hebrew word meaning * God’s healing ' ” 

" God's healing t " repeated Zillah, awestruck. 

Her mind was made up 


x 

" Knowest thou what, Jossel ? ” she said m " Yiddish," as they 
sat by the Fnday-mght fireside when Brum had been put to bed. 
" I have heard of a new doctor, better than all the others ! " After 
all it was the doctor, the healer, the exorcist of the Evil Eye, that 
she was seeking in the Pope, not the Rabbi of an alien religion 

Jossel shook his head " You will only throw more money away." 
" Better than throwing hope away." 

“ Well, who is it now ? " 

“ He lives far away ” 

" In Germany again ? " 

" No, m Rome " 

“ In Rome ? Why, that's at the end of the world — in Italy 1 ” 

" I know it’s m Italy," said Zillah, rejoiced at the information 
" But what then ? If organ-grinders can travel the distance, why 
can't I ? " 

" But you can’t speak Italian I ” 

" And they can't speak English 1 " 
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" Madness 1 Words, but not wisdom I I could not trust you 
alone in such a strange country, and the season is too busy for me to 
leave the factory ” 

" I don’t need you with me,” she said, vastly relieved " Brum 
will be with me ” 

He stared at her " Brum 1 ” 

" Brum knows everythmg Beheve me, Jossel, m two days he 
will speak Italian ” 

" Let be 1 Let be 1 Let me rest I ” 

" And on the way back he will be able to see 1 He will show me 
everything, and Mr Raphael's pictures ‘ God’s healing,’ ” she 
murmured to herself 

" And you'd be away for Passover ! Enough 1 " 

" No, we shall be easily back by Passover ” 

" O these women I The Almighty could not have rested on the 
seventh day if He had not left woman still uncreated 1 " 

“ You don't care whether Brum hves or dies I ” Zillah burst 
into sobs 

“ It is ]ust because I do that 1 ask how are you going to live on 
the Journey ? And there are no kosher hotels in Italy ” 

" We shall manage on eggs and fish God will forgive us if the 
hotel plates are unclean " 

” But you won't be properly nounshed without meat ” 

“ Nonsense , when we were poor we had to do without it ” To 
herself she thought, “ If he only knew I did without food altogether 
on Mondays and Thursdays I ” 


XI 

And so Brum passed at last over the shining, wonderful sea, 
feeling only the wind on his forehead and the salt in his nostrils It 
was a beautiful day at the dawn of spnng , the far-stretching sea 
sparkled with molten diamonds, and Zillah felt that the highest 
God’s blessing rested hke a blue sky over this strange pilgrimage. 
She was dressed with great taste, and few would have divined the 
ignorance under her silks 

" Mother, can you see France yet ? " Brum asked very soon. 

** No, my lamb ” 

" Mother, can you see France yet ? ” he persisted later. 
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** I see white cliffs,” she said at last 

" Ah 1 that's only the white cliffs of old England. Look the 
other way " 

“ I am looking the other way I see white cliffs coming to 
meet ns ” 

" Has France got white cliffs too ? ” cned Brum, disappointed 

On the journey to Pans he weaned her to descnbe France In 
vain she tned her untrained vision and poor vocabulary could give 
him no new elements to weave into a mental picture There were 
trees and sometimes houses and churches And again trees. What 
land of trees ? Green 1 Brum was in despair France was, then, 
only like England white cliffs without, trees and houses within. 
He demanded the Seine at least 

“ Yes, I see a great water,” his mother admitted at last 

** That’s it I It rises in the Cote d'Or, flows N N W then W , and 
N W into the English Channel It is more than twice as long as the 
Thames Perhaps you’ll see the tributaries flowing into it — the 
little nvers, the Oise, the Marne, the Yonne ” 

" No wonder the angels envy me him ! ” thought Zillah proudly. 

They halted at Pans, putting up for the night, by the advice of a 
fnendly fellow-traveller, at a hotel by the Gare de Lyons, where, to 
Zillah’s joy and amazement, everybody spoke English to her and 
accepted her English gold — a pleasant expenence winch was destined 
to be renewed at each stage, and which increased her hope of a happy 
issue 

" How loud Pans sounds 1 ” said Brum, as they drove across it. 
He had to construct it from its noises, for in nswer to his feverish 
interrogations his mother could only explain that some streets were 
lined with trees, and some foolish, unrespectable people sat out in the 
cold air, drinking at little tables 

“ Oh, how jolly ! ” said Brum ” But can't you see Notre 
Dame ? " 

" What's that ? " 

" A splendid cathedral, mother — very old Do look for two 
towers We must go there the first thing to-morrow " 

“ The first thing to-morrow we take the tram The quicker we 
get to the doctor, the better ” 

“ Oh, but we can’t leave Pans without seemg Notre Dame, and 
the gargoyles, and perhaps Quasimodo, and all that Victor Hugo 
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descnbes I wonder if we shall see a devil-fish in Italy/' he added 
irrelevantly 

" You'll see the devil if you go to such places/' said Zillah, who, 
besides shirking the labour of description, was anxious not to provoke 
unnecessarily the God of Israel 

" But I've often been to St Paul's with the boys," said Brum 
" Have you ? ” she was vaguely alarmed 

" Yes, it's lovely — the stained windows and the organ Yes, and 
the Abbey’s glorious too , it almost makes me cry I always hked 
to hear the music with my eyes shut," he added, with forced cheen- 
ness, " and now that'll be all right " 

“ But your father wouldn’t like it," said Zillah feebly 
" Father wouldn’t like me to read the Ptlgrtm’s Progress ,” retorted 
Brum " He doesn’t understand these things There's no harm m 
our going to Notre Dame " 

“ No, no , it’ll be much better to save all these places for the 
way back, when you’ll be able to see for yourself " 

Too late it struck her she had missed an opportunity of breaking 
to Brum the real object of the expedition 

" But the Seine, anyhow,” he persisted " We can go there 
to-night " 

" But what can you see at night ? ” cned Zillah unthinkingly 
“ Oh, mother l how beautiful it used to be to look over 
London Bridge at night when we came back from the Crystal 
Palace ! ” 

In the end Zillah accepted the compromise, and after their dinner 
of fish and vegetables — for which Brum had scant appetite — they 
were confided by the hotel porter to a bulbous-nosed cabman, who 
had instructions to restore them to the hotel Zillah thought wist- 
fully of her warm parlour in Dalston, with the firelight reflected in the 
glass cases of the wax flowers 
The cab stopped on a quay 
" Well ? " said Brum breathlessly 

“ Little fool I ’’ said Zillah good-humouredly " There is nothing 
but water — the same water as m London ” 

" But there are lights, aren’t there ? " 

“ Yes, there are lights," she admitted cheerfully. 

” Where is the moon ? ” 

" Where she always is — in the sky." 
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" Doesn’t she make a silver path on the water ? ” he said, with a 
sob in his voice 

" What are you crying at ? The mother didn’t mean to make you 

AV . V »• 
cry 

She strained him contritely to her bosom and kissed away his 
tears 

XII 

The tram for Switzerland started so early that Brum had no time 
to say his morning prayers , so, the carnage being to themselves, he 
donned his phylactenes and his praying-shawl with the blue stnpes 

Zillah sat listening to the hour-long recitative with admiration of 
his memory 

Early in the hour she interrupted him to say * “ How lucky I 
haven’t to say all that 1 I should get tired ” 

“ That's cunous ! " replied Brum " I was just saying, ' Blessed 
art Thou, O Lord our God, who hath not made me a woman ’ But 
a woman has to pray, too, mother Else why is there given a special 
form for the women to substitute ? — ‘ Who hath made me according 
to His will ’ ” 

" Ah, that’s only for learned women Only learned women pray ’’ 

“ Well, you'd like to pray the Benediction that comes next, mother, 
I know Say it with me — do " 

She repeated the Hebrew obediently, then asked " What does it 
mean ? ” 

“ * Blessed art Thou, O Lord our God, who openest the eyes of the 
blind’ ' 

“ Oh, my poor Brum 1 Teach it me I Say tl c Hebrew again ” 

She repeated it till she could say it unprompted And then 
throughout the journey her bps moved with it at odd times It 
became a talisman — a compromise with the God who had failed 
her 

“ Blessed art Thou, O Lord our God, who openest the eyes of the 
blind ” 


XIII 

Mountains were the great sensation of the passage through Switzer- 
land Brum had never seen a mountain, and the thought of being 
among the highest mountains in Europe was thrilling Even Ztllah's 
eyes could scarcely miss the mountains She painted them in broad 
VOL ix o 
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strokes But they did not at all correspond to Bruin's expectations 
of the Alps 

“ Don’t you see glaciers ? ” he asked anxiously 
" No,” rephed Zillah, but kept a sharp eye on the windows of 
passing ch&lets till the boy discovered that she was looking for glaziers 
at work 

" Great masses of ice,” he explained, " shding down very slowly, 
and glittering like the bergs in the Polar regions ” 

" No, I see none,” she said, blushing 
" Ah I wait till we come to Mont Blanc " 

Mont Blanc was an obsession , his geography was not minute 
enough to know that the route did not pass within sight of it He 
had expected it to dominate Switzerland as a cathedral spire dominates 
a httle town 

” Mont Blanc is 15,784 feet above the sea,” he said voluptuously 
“ Eternal snow is on its top, but you will not see that, because it is 
above the clouds ” 

” It is, then, in heaven,” said Zillah 

" God is there,” rephed Brum gravely, and burst out with Cole* 
ndge’s hnes from his school-book 

" God 1 let the torrents, like a shout of nations. 

Answer I and let the ice-plains echo, God I 

God ! sing ye meadow-streams with gladsome voice 

Ye pine-groves, with your soft and soul-like sounds ! 

And they, too, have a voice, yon piles of snow. 

And m their perilous fall shall thunder God ! ” 

" Who openest the eyes of the blind,” murmured Zillah 
" There are five torrents rushing down also," added Brum ** * And 
you, ye five wild torrents fiercely glad ' You’ll recognise Mont Blanc 
by that Don't you see them yet, mother ? ” 

" Wait, I think I see them coming " 

Presently she announced Mont Blanc definitely , described it with 
glaciers and torrents and its top reaching to God 
Brum's face shone 

" Poor lamb 1 I may as well give him Mont Blanc,” she thought 
tenderly. 

XIV 

Endless other quaint dialogues passed between mother and son 
on that tedious and harassing journey southwards. 
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" There'll be no more snow when we get to Italy/' Brum explained. 
" Italy’s the land of beauty — always sunshine and blue sky. It's the 
country of the old gods — Venus, the goddess of beauty , Juno, with 
her peacocks , Jupiter, with his thunderbolts, and lots of others " 

" But I thought the Pope was a Christian,” said Zillah 
" So he is It was long ago, before people believed in Christianity ” 
" But then they were all Jews " 

" Oh no, mother. There were Pagan gods that people used to 
believe in at Rome and in Greece In Greece, though, these gods 
changed their names ” 

"Sol” said Zillah scornfully , " I suppose they wanted to have 
a fresh chance And what’s become of them now ? ” 

" They weren't over there, not really ” 

" And yet people believed in them ? Is it possible ? ” Zillah 
clucked her tongue with contemptuous surprise Then die mur- 
mured mechanically, ‘ Blessed art Thou, O Lord our God, who openest 
the eyes of the blind ’ ” 

" Well, and what do people believe in now ? The Pope 1 ” Brum 
reminded her " And yet he's not true ” 

Zillah's heart sank “ But he’s really there,” she protested feebly 
" Oh yes, he's there, because pilgrims come from all parts of the 
world to get his blessing ” 

Her hopes revived 

" But they wouldn't come unless he really did them good ” 

" Well, if you argue like that, mother, you might as well say we 
ought to believe in Chnst ” 

" Hush I hush 1 ” The forbidden word jarred on Zillah She 
felt chilled and silenced She had to call up the image of the Insh 
Fire-Woman to restore herself to confidence It was clear Brum 
must not be told , his unfaith might spoil all No, the deception 
must be kept up till his eyes were opened — in more than one sense 

xv 

After Mont Blanc, Brum’s great mterest was the leaning tower of 
Pisa " It is one of the wonders of the world,” he said , " there are 
seven altogether I ” 

" Yes, it is a wonderful world,” said Zillah ; " I never thought 
about it before ” 
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And, in truth, Italy was beginning to touch sleeping chords The 
cypresses, the sunset on the mountains, the white towns dozing on 
the hills under the magical blue sky — all these broad manifestations 
of an obvious beauty, under the spur of Brum's incessant interrogatory, 
began to penetrate Nature m unusual combinations spoke to her 
as its habitual phenomena had never done Her replies to Brum did 
rough justice to Italy 

Florence recalled Romola to the boy He told his mother about 
Savonarola " He was burned 1 " 

“ What I ” cned Zillah “ Bum a Christian ! No wonder, then, 
they burned Jews But why ? ” 

" He wanted the people to be good All good people suffer ” 

“ Oh, nonsense. Brum 1 It is the bad who suffer " 

Then she looked at his wasted, white face, grown thinner with the 
weariness of the long journey through perpetual mght, and wonder at 
her own words struck her silent 


xvi 

They arrived at last in the Eternal City, having taken a final run 
of many hours without a break But the Pope was still to seek 

Leaving the exhausted Brum m bed, Zillah drove the first mo rning 
to the Vatican, where Brum said he lived, and asked to see him 

A glittering Swiss Guard stared blankly at her, and directed her 
by dumb show to follow the stream of people — the pilgrims, Zillah 
told herself She was made to scrawl her name, and, thanking God 
that she had acquired that accomplishment, she went softly up a 
gorgeous flight of steps, and past awe-inspinng creatures in tufted 
helmets, into the Sistine Chapel, where she wondered at people stanng 
ceilingwards through opera-glasses, or looking downwards mto little 
mirrors Zillah also stared up through the gloom till she had a cnck 
in the neck, but saw no sign of the Pope She inquired of the janitor 
whether he was the Pope, and realised that English was, after all, 
not the universal language She returned gloomily to see after Brum, 
and to consider her plan of campaign 

“ The great doctor was not at home," she said. " We must wait a 
little " 

" And yet you made us hurry so through everything," grumbled 
Brum 
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Brum remained m bed, while Ztllah went to get some lunch in the 
dimng-room A nchly dressed old lady who sat near her noticed 
that she was eating Lenten fare, hke herself, and, assuming her a 
fellow-Catholic, spoke to her m foreign-sounding English about the 
bhnd boy whose arrival she had observed 

Zillah asked her how one could get to see the Pope, and the old 
lady told her it was very difficult 

“ Ah, those blessed old tunes before 1870 I — ah, the splendid 
ceremonies in St Peter's ! Do you remember them ? " 

ZiUah shook her head The old lady's assumption of spiritual 
fellowship made her uneasy 

But St Peter's stuck m her mind Brum had already told her it 
was the Pope's house of prayer Clearly, therefore, it was only 
necessary to loiter about there with Brum to chance upon him and 
extort his compassionate withdrawal of the spell of the Evil Eye 
With a culminating inspiration she bought a photograph of the Pope, 
and overcoming the first shock of hereditary repulsion at the sight of 
the large pendent crucifix at his breast, she studied carefully the 
Pontiff’s face and the Papal robes 

Then, when Brum declared himself strong enough to get up, they 
drove to St Peter’s, the instruction being given quietly to the driver 
so that Brum should not overhear it 

It was the first time Zillah had ever been m a cathedral , and the 
vastness and glory of it swept over her almost as a reassuring sense 
of a greater God than she had worshipped in dingy synagogues She 
walked about solemnly, leading Brum by the hand, her breast swelling 
with suppressed sobs of hope Her eyes roved everywhere, searching 
for the Pope , but at moments she well-nigh forgot her disappointment 
at his absence in the wonder and ghostly comfort of the great dim 
spaces, and in the mysterious twinkle of the countless lights before 
the bronze canopy with its golden-flashing columns 
" Where are we, mother ? " said Brum at last 
“ We are waiting for the doctor " 

“ But where ? " 

" In the waiting-room ” 

“ It seems very large, mother " 

“ No, I am walking round and round ” 

“ There is a strange smell, mother — I don’t know what — something 
religious ” 
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" Oh, nonsense I " She laughed uneasily 

" I know what it smells like cold marble pillars and warm coloured 
windows ” 

Her blood froze at such uncanny sensibility 

" It is the smell of the medicines,” she murmured Somehow his 
divination made it more difficult to confess to him 

" It feels like being in St Paul’s or the Abbey,” he persisted, 
“ when I used to shut my eyes to hear the organ better ” He had 
scarcely ceased speaking, when a soft, slow music began to thrill with 
life the great stone spaces 

Brum’s grasp tightened convulsively a light leapt into the bhnd 
face Both came to a standstill, silent In Zillah's breast rapture 
made confusion more confounded , and as this pealing grandeur, 
swelling more passionately, uplifted her high as the mighty Dome, 
she forgot everything — even the need of explanation to Brum — in 
this wonderful sense of a Power that could heal, and her Hebrew 
benediction flowed out into sobbing speech 

“ ‘ Blessed art Thou, O Lord our God, who openest the eyes of the 
blind ’ ” 

But Brum had fainted, and hung heavy on her arm 

XVII 

When Brum awoke, m bed again, after his long fainting-fit, he 
related with surprise his vivid dream ot St Paul’s, and Zillah weakly 
acquiesced in the new deception, especially as the doctor warned her 
against exciting the boy But her hopes were brighter than ever, 
for the old lady had beneficently appeared from behind a pillar m St 
Peter's to offer Eau de Cologne for the unconscious Brum, and had 
then, interesting herself in the couple, promised to procure for her 
fellow-Cathohcs admission to the next Papal reception Being a very 
nch and fashionable old lady, she kept her word , but unfortunately, 
when the day came round, Brum was ternbly low and forbidden to 
leave his bed 

Zillah was distracted If she should miss the great chance after 
all 1 It might never recur again 

" Brum,” she said at last, " this is the only day for a long time 
that the great eye-doctor receives patients Do you think you could 
go, my lamb ? " 
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" Why won't he come here — like the other doctors ? " 

" He is too great " 

"Well, I daresay I can manage It’s miserable lying in bed. 
Fancy coming to Rome and seeing nothing I " 

With infinite care Brum was dressed and wrapped up, and placed 
in a specially comfortable brougham , and thus at last mother and 
son stood waiting in one of the ante-chambers of the Vatican, amid 
twenty other pilgrims whispering in strange languages. Zillah was 
radiantly assured the mighty Power, whatever it was, that spoke 
in music and in mountains, would never permit such weary joumeyings 
and waitings to end m the old darkness . the malice of witches could 
not prevail against this great spirit of sunshine For Brum, too, the 
long pilgrimage had enveloped the doctor with a miraculous glamour 
as of an eighth wonder of the world 

Drooping weanly on his mother's arm, but wrought up to joyous 
anticipation, Brum had an undoubting sense of the patient crowd 
around him waiting, as in his old hosptal days, for admission to the 
doctor’s sanctum His ear was strung for the ting-ting of the bell 
summoning the sufferers one by one 

At last a wave of awe swept over the httle fashionable gathering, 
and set Zillah 's heart thumping and the room fading m mist, through 
which the tall, venerable, robed figure, the eagle features softened in 
benediction, gleamed like a god’s Then she found herself on her 
knees, with Brum at her side, and the wonderful figure passing between 
two rows of reverent pilgrims 

“ Why must I kneel, mother ? ” murmured Brum feebly 
" Hush 1 hush 1 ” she whispered " The gr^at doc " she hesi- 

tated m awe of the venerable figure — " the great healer is here." 

" The great healer 1 " breathed Brum His face was transfigured 
with ecstatic forevision " ‘ Who openeth the eyes of the blind.’ ” 
he murmured as he fell forward in death: 
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AN IDYLL OF LONDON 

I T was one o’clock, and many of the students in the National 
Gallery had left off work, and were refreshing themselves with 
lunch and conversation There was one old worker who had 
not stirred from his place , but he had put down his brush, and had 
taken from his pocket a small book, which was, like its owner, thm 
and shabby of covering He seemed to find pleasure in reading it, 
for he turned over its pages with all the tenderness characteristic of 
one who loves what he reads Now and again he glanced at his un- 
finished copy of the beautiful portrait of Andrea del Sarto, and once 
his eyes rested on another copy next to his, better and truer than his , 
and once he stooped to pick up a girl’s prune-coloured tie which had 
fallen from the neighbouring easel After this he seemed to become 
unconscious of his surroundings, as unconscious mdeed as any one of 
the pictures near him Any one might have been justified m mistaking 
him for the portrait of a man, but that his bps moved , for it was his 
custom to read softly to himself 

The students passed back to their places, not troubling to notice 
him, because they knew from experience that he never noticed them, 
and that all greetings were wasted on him, and all words were wanton 
expenditure of breath They had come to regard him very much in 
the same way as many of us regard the wonders of Nature, without 
astonishment, without any questionings, and often without any interest 
One girl, a new-comer, did chance to say to her companion 
" How ill that old man looks i ” 

“ Oh, he always looks like that,’’ was the answer " You will soon 
get accustomed to him Come along I I must finish my ' Blind 
Beggar ’ this afternoon ” 

In a few minutes most of the workers were busy again, although 
there were some who continued to chat quietly, and several young 
men who seemed reluctant to leave their girl-fnends, and who were 
bj no means encouraged to go ! One young man came to claim his 
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book and pipe, which he had left in the charge of a bnght-eyed girl, 
who was copying Sir Joshua’s Angels She gave him his treasures, 
and received in exchange a dark-red rose, which she fastened in her 
belt , and then he returned to his portrait of Mrs Siddons. But 
there was something in his disconsolate manner which made one 
suspect that he thought less of Mrs Siddons’s beauty than of the 
beauty of the girl who was wearing the dark-red rose 1 The strangers 
strolling through the rooms stopped now and again to peer curiously 
at the students’ work They were stared at indignantly by the 
students themselves, but they made no attempt to move away, and 
even ventured sometimes to pass criticisms of no tender character 
on some of the copies The fierce-looking man who was copying 
" The Horse-Fair " deliberately put down his brushes, folded his arms, 
and waited defiantly until they had gone by , but others, wiser m 
their generation, went on painting calmly Several workers were 
painting the new Raphael one of them was a white-haired old gentle- 
woman, whose hand was trembling, and yet skilful still More than 
once she turned to give a few hints to the young girl near her, who 
looked in some distress and doubt Just the needful help was given, 
and then the girl plied her brush merrily, smiling the while with pleasure 
and gratitude There seemed to be a genial, kindly influence at work, 
a certain homeliness too, which must needs assert itself where many 
are gathered together, working side by side All made a harmony . 
the wonderful pictures collected from many lands and many centimes, 
each with its meaning, and its message from the Past the ever-present 
memories of the painters themselves, who had worked and striven and 
conquered and the living human beings, ed~h with his wealth of 
earnest endeavour and hope 

Meanwhile, the old man read on uninterruptedly, until two hands 
were put over his book, and a gentle voice said 

“ Mr Lmdall, you have had no lufich again Do you know, I 
b°gin to hate Lucretius He always makes you forget your food ” 
The old man looked up, and something like a smile passed over his 
joyless face when he saw Helen Stanley bending over him. 

“ Ah t ” he answered, " you must not bate Lucretius I have had 
more pleasant hours with him than with any living person ” 

He rose, and came forward to examine her copy of Andrea del 
Sarto's portrait 

“ Yours is better than mine," he said critically , " in fact, mine 
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is a failure I think I shall only get a small pnce for mine , indeed, 
I doubt whether I shall get sufficient to pay for my funeral " 

" You speak dismally," she answered, sifiiling 

" I missed you yesterday,” he continued, half-dreamily " I 
left my work, and I wandered through the rooms, and I did not even 
read Lucretius Something seemed to have gone from my life at 
first I thought it must be my favourite Raphael, or the Munllo , but 
it was neither the one nor the other, it was you That was strange, 
wasn’t it ? But you know we get accustomed to anything, and 
perhaps 1 should have missed you less the second day, and by the end 
of a week I should not have missed you at all Mercifully, we have 
in us the power of forgetting " 

" I do not wish to plead for myself," she said, “ but I do not believe 
that you or any one could really forget That which outsiders call 
forgetfulness might be called by the better name of resignation ” 

" I don’t care about talking any more now," he said suddenly, 
and be went to his easel and worked silently at his picture and 
Helen Stanley glanced at him, and thought she had never seen her 
old companion look so forlorn and desolate as he did to-day He 
looked as if no gentle hand had ever been placed on him in kindliness 
and affection , and that seemed to her a terrible thing, for she was 
one of those prehistoncally-minded persons who persist m believing 
that affectipn is as needful to human life as rain to flower-life When 
first she came to work at the Gallery, some twelve months ago, she 
had noticed this old man, and had wished for his companionship 
she was herself lonely and sorrowful, and, although young, had to 
fight her own battles, and had learnt something of the difficulties of 
fighting , and this had given her an experience beyond her years 
She was not more than twenty-four years of age, but she looked rather 
older, and though she had beautiful eyes, full of meaning and kindness, 
her features were decidedly plain as well as unattractive There 
were some in the Gallery who said amongst themselves Jestingly, 
that as Mr Lindall had waited so many years before talking to any 
one, he might have chosen some one better worth the waiting for ! 
But they soon became accustomed to seeing Helen Stanley and Mr. 
Lindall together, and they laughed less than before , and meanwhile 
the acquaintance ripened into a sort of friendship, half sulky on his 
part, and wholly land on her part He told her nothing about himself, 
and he asked nothing about herself : for weeks he never even knew 




an idyll op London 208 


her name Sometimes he did not speak at all, and the two friends 
would work silently side by side until it was time to go , and then he 
waited until she was ready, and walked with her across Trafalgar 
Square, where they parted and went their own ways 

But occasionally, when she least expected it, he would speak with 
glowing enthusiasm on art then his eyes seemed to become bnght, 
and his bent figure more erect, and his whole bearing proud and 
dignified There were tunes, too, when he would speak on other 
subjects on the morality of free-thought, and on those who had 
died to vindicate free-thought ; on Bruno, of blessed memory, on him, 
and scores of others too He would speak of the different schools 
of philosophy, he would laugh at himself, and at all who, having 
given time and thought to the study of life's complicated problems, 
had not reached one step farther than the old-world thinkers Perhaps 
he would quote one of his favourite philosophers, and then suddenly 
relapse into silence, returning to his wonted abstraction, and to his 
indifference to his surroundings Helen Stanley had learnt to under- 
stand his ways, and to appreciate his mind, and, without intruding 
on him in any manner, had put herself gently into his life, as his qmet 
champion and his fnend No one, in her presence, dared to speak 
slightingly of the old man, or to make fun of his tumble-down appear 
ance, or of his worn-out silk hat with a crack m the side, or of his rag 
of a black tie, which, together with his overcoat, had " seen better 
days ” Once she brought her needle and thread, and darned the tom 
sleeve during her lunch-time , and though he never knew it, it was 
a satisfaction to her to have helped him 

To-day she noticed that he was painting badly, and that he seemed 
to take no interest m his work , but she went on busily with her own 
picture, and was so engrossed in it that she did not at first observe 
that he had packed up his brushes, and was preparing to go 
home 

" Three more strokes,” he said quietly, " and you will have finished 
your picture I shall never finish mine Perhaps you will be good 
enough to set it nght for me I am not coming here again I don't 
seem to have caught the true expression what do you think ? But 
I am not going to let it worry me, for I am sure you will promise to 
do your best for me See, I will hand over these colours and these 
brushes to you, and no doubt you will accept the palette as well I 
have no further use for it ” 
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Helen Stanley took the palette which he held out towards her, 
and looked at him as though she would wish to question him 

" It is very hot here," he continued, “ and I am going out I am 
tired of work ” 

He hesitated, and then added " I should like you to come with 
me, if you can spare the tune " 

She packed up her things at once, and the two fnends moved slowly 
away, he gazing absently at the pictures, and she wondering in her 
mind as to the meaning of his strange mood 

When they were on the steps inside the building, he turned to 
Helen Stanley and said 

“ I should like to go back to the pictures once more I feel as if 
I must stand amongst them just a little longer They have been my 
companions for so long that they are almost part of myself I can 
close my eyes and recall them faithfully But I want to take a last 
look at them , I want to feel once more the presence of the great 
masters, and to refresh my mind with their gemus When I look at 
their work, I think of their life, and can only wonder at their death 
It was so strange that they should die " 

They went back together, and he took her to his favounte pictures, 
but remained speechless before them, and she did not disturb his 
thoughts At last he said 

" I am ready to go I have said farewell to them all I know of 
nothing more wonderful than being amongst a number of fine pictures 
It is almost overwhelming One expects Nature to be grand , but 
one does not expect Man to be grand " 

“ You know we don't agree there," she answered " I expect 
everything grand and great from Man " 

They went out of the Gallery, and into Trafalgar Square It was 
a scorching afternoon m August, but there was some cooling comfort 
in seeing the dancing water of the fountains sparkling so brightly in 
the sunshine 

" Do you mind stopping here a few minutes ? " he said " I 
should like to sit down and watch There is so much to see " 

She led the way to a seat, one end of which was occupied by a work- 
man, who was sleeping soundly, and snoring too, his arms folded 
tightly together He had a little clay pipe m the corner of his mouth 
it seemed to be tucked m so snugly that there was not much danger 
of its falling to the ground At last Helen spoke to her companion. 



AN IDYLL OF LONDON 


205 


" What do you mean by saying that you will not be able to finish 
your picture ? Perhaps you are not well — indeed, you don't look 
well You make me anxious, for I have a great regard for you ” 

" 1 am ill and suffering," he answered quietly “ I thought I 
should have died yesterday , but I made up my mind to live until I 
saw you again, and I thought I would ask you to spend the afternoon 
with me, and to go with me to Westminster Abbey, and sit with me 
in the Cloisters I do not feel able to go by myself, and I know of no 
one to ask except you , and I believed you would not refuse me, for 
you have been very land to me 1 do not quite understand why you 
have been kind to me, but I am wonderfully grateful to you To-day 
I heard some one in the Gallery say that you were plain 1 turned 
round and I said, ' I beg your pardon, I think she is very beautiful ' 
I think they laughed, and that puzzled me , for you have always 
seemed to me a very beautiful person ” 

At that moment the little clay pipe fell from the workman's mouth, 
and was broken into bits He awoke with a start, gazed stupidly at 
the old man and his companion, and at the broken clay pipe 

“ Curse my luck I ’’ he said, yawning “ I was fond of that damned 
little pipe " 

The old man drew his own pipe and his own tobacco-pouch from 
his pocket 

“ Take these, stranger," he said " I don't want them And 
good luck to you l " 

The man’s face brightened up as he took the pipe and pouch 
" You’re uncommon kind,” he said " Can you spare them ? " 
he added, holding them out half-reluctantly 

" Yes," answered the old man , " I shall not smoke again You 
may as well have these matches too " 

The labourer put them m his pocket, smiled his thanks, and walked 
some little distance off , and Helen watched him examine his new 
pine, and then fill it with tobacco and light it 

Mr Lindall proposed that they should be getting on their way to 
Westminster, and they soon found themselves in the Abbey They 
sat together in the Poet's Corner A smile of quiet happiness broke 
over the old man's tired face as he looked around and took m all the 
solemn beauty and grandeur of the resting-place of the great 

" You know," he said, half to himself, half to his companion, " I 
have no belief of any land, and no hopes and no fears , but all through 
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my life it has been a comfort to me to sit quietly in a church or a 
cathedral The graceful arches, the sun shining through the stained 
windows, the vaulted roof, the noble columns, have helped me to 
understand the mystery which all our books of philosophy cannot 
make dear, though we bend over them year after year, and grow 
old over them, old in age and in spirit Though I myself have never 
been outwardly a worshipper, I have never sat m a place of worship 
but that, for the time being, I have felt a better man But directly 
the voice of doctrine or dogma was raised, the spell was broken for me, 
and that which I hoped was being made dear, had no further meaning 
for me There was only one voice which ever helped me, the voice 
of the organ arousing me, thrilling me, filling me with strange longing, 
with welcome sadness, with solemn gladness I have always thought 
that music can give an answer when everything else is of no avail I 
do not know what you believe " 

" I am so young to have found out," she said almost pleadingly 
" Don’t worry yourself," he answered kindly " Be brave and 
strong, and let the rest go I should like to live long enough to see 
what you will make of your life I believe you will never be false to 
yourself or to any one That is rare I believe you will not let any 
lower ideal take the place of your high ideal of what is beautiful and 
noble m art, in life I believe that you will never let despair get the 
upper hand of you If it does, you may as well die , yes, you may as 
well die And I entreat you not to lose your entire faith in humamty 
There is nothing hke that for withering up the very core of the heart 
I tell you, humanity and nature have so much in common with each 
other, that if you lose your entire faith in the former, you will lose 
part of your pleasure in the latter , you will see less beauty in the 
trees, the flowers, and the fields, less grandeur in the mighty mountains 
and the sea The seasons will come and go, and you will scarcely 
heed their coming and going Winter will settle over your soul just 
as it settled over mine And you see what lam" 

They had now passed into the Cloisters, and they sat down in one 
of the recesses of the windows, and looked out upon the rich plot of 
grass which the Cloisters enclose There was not a soul there except 
themselves the cool and the quiet and the beauty of the spot refreshed 
these pilgrims, and they rested in calm enjoyment 
Helen was the first to break the silence 

“ I am glad you have brought me here," she said ; " I shall never 
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grumble now at not being able to afford a fortnight in the country. 
This is better than anything else " 

“ It has always been my summer holiday to come here,” he said. 
“ When I first came I was like you, young and hopeful, and I had 
wonderful visions of what I intended to do and to be Here it was I 
made a vow that I would become a great painter, and win for myself 
a resting-place in this very Abbey There is humour m the situation, 
is there not 7 ” 

“ I don't like to hear you say that," she answered " It is not 
always possible for us to fulfil all our ambitions Still, it is better 
to have had them, and failed of them, than not to have had them at all " 

" Possibly," he replied coldly Then he added " I wish you 
would tell me something about yourself You have always interested 

M 

me 

" I have nothing to tell you about myself," she answered frankly 
" I am alone in the world, without fnends and without relations 
The very name I use is not a real name I was a foundling At 
times I am sorry I do not belong to any one, and at other times I am 
glad You know I am fond of books and of art, so my life is not 
altogether empty , and I find my pleasure in hard work When I 
saw you at the Gallery, I wished to know you, and I asked one of the 
students who you were He told me you were a misanthrope Thi'i 
I did not ca r e so much about knowing you, until one day you spoke 
to me about my painting, and that was the beginning of our friendship " 

“ Forty years ago," he said sadly, " tne fnend of my boyhood 
deceived me I had not thought it possible that he coaid be false 
to me He screened himself behind me, aj d became prosperous 
and respected, at the expense of my honour 1 vowed I would never 
again make a fnend A few years later, when I was beginning to 
hold up my head, the woman whom I loved deceived me Then I 
put from me all affection and all love * Greater natures than mine 
a**e better able to bear these troubles, but my heart contracted and 
withered up " 

He paused for a moment, many recollections overpowenng him. 
Then he went on telling her the history of his life, unfolding to her 
the story of his hopes and ambitions, descnbmg to her the very home 
where he was born, and the dark-eyed sister whom he had loved, 
and with whom he had played, over the daisied fields, and through 
the carpeted woods, and all amongst the nchly-tinted bracken One 




208 


BEATRICE HARRADEN 


day he was told she was dead, and that he must never speak her name , 
but he spoke it all the day and all the mght — Beryl, nodung but Beryl , 
and he looked for her in the fields, and in the woods, and amongst the 
bracken It seemed as if he had unlocked the casket of his heart, 
closed for so many years, and as if all the memories of the past and 
all the secrets of his life were rushing out, glad to be free once more, 
and grateful for the open air of sympathy 

" Beryl was as swift as a deer I " he exclaimed “ You would 
have laughed to see her on the moor Ah 1 it was hard to give up 
all thoughts of meeting her again They told me I should see her in 
heaven , but I did not care about heaven I wanted Beryl on earth, 
as I knew her, a merry, laughing sister I think you are right we 
don’t forget , we become resigned in a dead, dull kind of way " 

Suddenly he said " I don't know why I have told you all this 
And yet it has been such a pleasure to me You are the only person 
to whom I could have spoken about myself, for no one else but you 
would have cared ” 

** Don't you think,” she said gently, " that you made a mistake 
m letting your expenences embitter you ? Because you had been 
unlucky in one or two instances, it did not follow that all the world 
was against you Perhaps you unconsciously put yourself against 
all the world, and therefore saw every one in an unfavourable light 
It seems so easy to do that Trouble comes to most people, doesn't 
it ? — and your philosophy should have taught you to make the best 
of it At least that is my notion of the value of philosophy ” 

She spoke hesitatingly, as though she gave utterance to these words 
against her will 

“lam sure you are nght, child,” he said eagerly 
He put his hands to his eyes, but he could not keep back the tears 
“ I have been such a lonely old man,” he soboed , " no one can 
tell what a lonely, loveless life mine has been If I were not so old 
and so tired, I should like to begin all over again ” 

He sobbed for many minutes, and she did not know what to say 
to him of comfort , but she took his hand within her own and gently 
caressed it, as one might do to a little child in pain He looked up 
and smiled through his tears 

" You have been veiy good to me,” he said, " and I daresay you 
have thought me ungrateful You mended my coat for me one mor ning , 
and not a day has passed but that I have looked at the dam and 









A 208 



AN IDYLL OF LONDON 


SOS 


thought of you I liked to remember that you had dime it for me 
‘But you have done far more than this for me , you have put some 
sweetness into my life Whatever becomes of me hereafter, I shall 
never be able to think of my life on earth as anything but beautiful, 
because you thought kindly of me, and acted kindly for me The 
other night, when this temble pain came over me, I wished you were 
near me , I wished to hear your voice There is very beautiful music 
in your voice " 

" 1 would have come to you gladly," she said, smiling quietly at 
him " You must make a promise that when you feel ill again you 
will send for me Then you will see what a splendid nurse I am, 
and how soon you will become strong and well under my care, strong 
enough to paint many more pictures, each one better than the last. 
Now, will you promise ? ” 

“ Yes,” he said, and he raised her hand reverently to his kps 
" You are not angry with me for doing that ? ” he asked suddenly. 
“ I should not like to vex you ” 

"lam not vexed,” she answered kindly 
" Then perhaps I may kiss it once more ? ” he asked 
" Yes,” she answered , and again he raised her hand to his lips 
“ Thank you,” he said quietly , ” that was kind of you Do you 
see that broken sun-ray yonder ? Is it not golden ? I find it vary 
pleasant to sit here , and I am quite happy, and almost free from pain 
Lately I have been troubled with a dull, thudding pain near my heart , 
but now I feel so strong that I believe I shall finish that Andrea del 
Sarto after all ” 

“ Of course you will,” she answered cheerily , " and I shall have 
to confess that yours is better than mine t I am quite willing to yield 
the palm to you ” 

" I must alter the expression of the mouth,” he replied " That 
is the part which has worried me I don't'think I told you that I have 
had a commission to copy Rembrandt's Old Jew I must set to work 
on that next week " 

" But you have given me your palette and brushes 1 ” she laughed 
" You must be generous enough to lend them to me,” he said, 
smiling ” By the way, I intend to give you my books, all of them 
Some day I must show them to you I especially value my philo- 
sophical books, they have been my faithful companions through 
many years. I believe you do not read Greek. That is a pity, because 
VOL IX p 
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you would surely enjoy Anstotle. I think I must teach you Greek ** 
it would be an agreeable legacy to leave you when I pass away into# 
the Great Silence " % 

“ I should like to learn/' she said, wondering to hear him speak 
so unreservedly It seemed as if some vast barrier had been rolled 
aside, and as if she were getting to know him better, having been 
allowed to glance into his past hfe, to sympathise with his past mis- 
takes, and with the failure of his ambitions, and with the deadening 
of his heart 

" You must read Aeschylus," he continued enthusiastically , 

" and, if I mistake not, the * Agamemnon ' will be an epoch in your 
hfe You will find that all these studies will serve to ennoble your 
art, and you will be able to put mmd into your work, and not merely 
form and colour Do you know, I feel so well, that I believe I shall 
not only live to finish Andrea del Sarto, but also to smoke another 
pipe ” 

” You have been too rash to-day,” she laughed, " giving away 
your pipe and pouch, your palette and brushes, in this reckless manner ! 

I must get you a new pipe to-morrow I wonder you did not part 
with your venerable Lucretius ” 

“ That reminds me," he said, fumbling in his pocket , ” I think 
I have dropped my Lucretius I fancy I left it somewhere in the 
Poet's Comer It would gneve me to lose that book ” 

" Let me go and look for it,” she said, and she advanced a few 
steps and then came back to him 

" You have been saying many land words to me,” she said, as 
she put her hand on his arm, ” and I have not told you that I value 
your friendship, and am grateful to you for letting me be more than 
a mere stranger to you I have been very lonely in my hfe , for I 
am not one to make fnends easily, and it has been a great privilege 
to me to talk with you I want you to know this , for if I have been <’ 
anything to you, you have been a great deal to me I have never met 
with much sympathy from those of my own age I have found them 
narrow and unyielding, and they found me dull and uninteresting 
They had passed through few experiences, and knew nothing about 
failure of success, and some of them did not even understand the 
earnestness of endeavour, and laughed at me when I spoke of a high 
ideal So I withdrew into myself, and should probably have grown 
still more isolated than I was before, but that I met you, and, as tune 
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went on, we became friends I shall always remember your teaching, 
and I will try to keep to a high ideal of life and art, and I will not let 
despair creep mto my heart, and I will not lose my faith in humanity ” 

As she spoke, a lingering ray of sunshine lit up her face and gently 
caressed her soft brown hair slight though her form, and sombre 
her clothes, and unlovely her features, she seemed a gracious presence, 
because of her earnestness 

" Now/' she said brightly, " you rest here until I come back 
with your Lucretius, and then I think I must be getting on my way 
home But you must fix a time for our first Greek lesson ; for we 
must begin to-morrow " 

When she had gone, he walked in the Cloisters, holding his hat in 
his hand and his stick under his arm There was a quiet smile on 
his face, which was called forth by pleasant thoughts in his mind, 
and he did not look quite so shrunken and shrivelled as usual His 
eyes were fixed on the ground , but he raised them and observed a 
white cat creeping towards him It came and nibbed itself against 
his foot, and purnng with all its might, seemed determined to win 
some kind of notice from him The old man stooped down to stroke 
it, and was just touching its sleek coat, when he suddenly withdrew 
his hand and groaned deeply He struggled to the recess, and sank 
back The stick fell on the stone with a clatter, and the battered hat 
rolled down beside it, and the white cat fled away m terror, but 
realising that there was no cause for alarm, it came back and crouched 
near the silent figure of the old man, watching him intently Then it 
stretched out its paw and played with his hand, doing its utmost to 
coax him into a little fun , but he would not be coaxed, and the cat 
lost all patience with him, and left him to himself 


Meanwhile Helen Stanley was looking for the lost Lucretius m 
the Poet’s Comer She found it lying hear Chaucer’s tomb, and was 
just going to take it to her fnend, when she saw the workman to 
whom they had spoken m Trafalgar Square. He recognised her at 
once, and came towards her. 

“ I’ve been having a quiet half-hour here," he said " It does me 
a fight of good to sit in the Abbey " 

V You should go mto the Cloisters," she said kindly. " I have 
been sitting there with my fnend He will be interested to hear that 
you love this beautiful Abbey.” 
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" I should hke to see him again/' said the workman “ He had a 
kind way about him, and that pipe he gave me is an uncommon good 
one Still, I am sorry I smashed the little clay pipe I'd grown used 
to it I’d smoked it ever since my little girl died and left me alone 
m the world I used to bring my little girl here, and now I come 
alone But it isn't the same thing " 

" No, it could not be the same thing," said Helen, gently " But 
you find some little comfort here ? " 

" Some little comfort," he answered " One can’t expect much " 
They went together into the Cloisters, and as they came near the 
recess where the old man rested, Helen said 

“ Why, he has fallen asleep 1 He must have been very tired 
And he has dropped his hat and stick Thank you If you will put 
them down there, I will watch by his side until he wakes up I don't 
suppose he will sleep for long " 

The workman stooped down to pick up the hat and stick, and 
glanced at the sleeper Something in die sleeper's countenance 
arrested his attention He turned to the girl, and saw that she was 
watching him 

“ What is it ? ” she asked anxiously “ What is the matter with 
you ? " 

He tned to speak, but his voice failed him, and all he could do 
was to point with trembling hand to the old man 

Helen looked, and a loud cry broke from her lips The old man 
was dead 




BARRY PAIN 
b. 1668 


THE KINDNESS OF THE CELESTIAL 

H IS real name was Cypnan Langsdyke, but that would have 
struck any one as being far too much of a name for the boy 
He had a quaint Chinese look, due to his bright, narrow eyes, 
and in consequence he was generally known at Desford as The Celestial 
He was much more athletic than he looked, was reputed to be clever 
but whimsical, and known to be unruly He was m the Fifth, and just 
at present he was in a bad temper, for things had been going exceed- 
ingly wrong with The Celestial He had just expressed, in simple 
language, a wish that he was dead, and had been asked for his reasons 
" I never get any luck nowadays , look at that " He pointed to 
a football list on the screens " Peter Hill playing m my place, and 
me stuck in the scrum Oh, yes 1 I'd expected that I shall be kicked 
out altogether to-morrow , that’s a bit of Tommy Hill's captaining, 
that is I knew he'd give Peter a lift , I wonder he hasn’t asked hi a 
blooming mother to play. However, I don’t want any favouring 
I want ordinary justice — not family influence, but ordinary justice 
And you don't get that from Tommy Hill, nor from the old man, nor 
from Henry Reginald Liggers, M A — more especially Liggers I 
have had a day with Liggers I was about two seconds late for 
morning prep — row with Liggers Then, when we got to work, I 
saw that fathead Smithson asleep on the other side of the table So 
I spilt my ink, calculating that, the way the table sloped, it would 
run across and pour over Smithson, and wake him up Liggers copped 
me , he didn’t even take the trouble to ask why I spilt it — simply a 
hundred Greek, with accents Going in to breakfast, I had a slight 
accident and fell up against Liggers, and he called me a clumsy lout. 
Morning school, he made me construe three-quarters of the Livy all 
to my own cheek, and never put on Douglas, nor Banks, nor that 
fathead Smithson at all , finding he couldn't pill me on the Livy, he 
tore up my prose and told me to do it again. In the afternoon, at 
footer, he amused himself by scragging me, and hacking me, and saying 
I was off-side when I wasn't." 
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*' He can't play much/’ said Banks, meaning to be sympathetic, 
but speaking unadvisedly 

" You complete chump ! " replied The Celestial, scornfully " Of 
course he can play I He captained his college team, and he's better 
than any of the other masters by a long chalk There's no sense in 
saying that he can't play footer, but he spites me C oming up from 
footer, he saw me come out of Hunley’s, so he said, * You're always 
m there, Langsdyke, eating buns and chocolate and trash of that 
kind , you’ll nun your wind ’ I wasn’t going to explain to him, but, 
as a matter of fact, I hadn't been eating anything I’d just had four 
bottles of ginger-beer, and that was all— not another thing Then, 
in afternoon school, he sent me out of the room for blowing my nose ” 
The Smithson to whom The Celestial had made uncomplimentary 
allusions giggled reminiscently “ I own it made a row," continued 
The Celestial, with an air of judicial fairness " I don't deny it , 
but I didn’t do it on purpose I never know when it’s going to make 
that row and when it isn't And now its Liggeis’ prep , and I’m 
bound to get dropped on again Don't I wish I was in the Sixth 
and had a study to myself 1 You can get your work done in three- 
quarters of an hour, and then you have the other half of prep all 
to yourself to read novels in It's beastly working in that day-room 
with Liggeis or some other master looking on all the time You 
don’t get a chance to — to do anything However, if Loggers is going 
to be rough on me I'll be rough on him That's the prep, bell , so 
now for breezes ! ” 

The little group dispersed Dunng preparation that night there 
were more than breezes — there were hurricanes The Celestial retired 
to his cubicle at ten, resigned and philosophical There were two big 
dormitories in the School House at Desford, each containing twenty 
cubicles The partitions which formed the cubicles were about seven 
feet high and did not reach the ceding , so conversation was possible, 
and was permitted until the lights were put out at half-past ten 
" I’m going to give up being hard on Diggers,” remarked The 
Celestial from his cubicle to the rest of the lower dormitory “ It’s 
played out A master can call you an idiot, and you can’t rail him 
anything back again , so he has the bulge It's no use being at war 
with Liggeis I’m going on a different line ” 

" What are you going to do ? " inquired Smithson from the 

cubicle. 
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Smithson, generally addressed as " Fathead/* was of the good* 
natured, fat, indolent, rather stupid type. He was entirely devoted 
to The Celestial, to whom he stood m the position of a humble serf 
“ I’m going to try kindness Now dry up, because I’m writing my 
lines, and the gas will be out directly ” 

When the gas was put out The Celestial removed the counterpane 
and one blanket from his bed and lay down He was in consequence 
only ]ust warm enough to be able to go to sleep, and he calculated 
quite nghtly that m a couple of hours the cold would wake him. The 
cold acted as a silent alarum As soon as he was awake he got out 
of bed and looked out of the window He was pleased to find that 
all the lights were out in the master’s wing of the house Then he 
produced from his chest of drawers a bull’s-eye lantern, which he ht 
and placed so that it would illuminate the head of his bed On the 
chair by the bedside he put his Homer, his wn ting-case, and two 
inkpots Then he put on a football jersey, an ulster, and a dressing- 
gown, and, sitting up m bed, began to write lines, taking the writing- 
case and the Homer on his knee He wrote these lines in the very 
highest style of cahgraphy Greek looks very beautiful when it is 
beautifully written, and The Celestial looked upon his performance 
when he had finished with the eye of an artist. He numbered every 
fifth line m red ink, and wrote the following note at the head of 
the page 

“ N B — These lines have been correctly numbered in order to facili- 
tate counting — C Langsdyke ” 

He could think of nothing else which would make the imposition 
look more artistic, so he got out of bed, put away his writing things, 
ate two cranberry tarts which he had brought from Hunley’s to assist 
him in his midnigh t toil, and turned out the lantern Then he went 
back again to bed and slept like a tired deg 

Yet was Mr Liggers not contented with that imposition " If I 
ever get any of this red-ink foolery from you aga in," he remarked, 
“ you'll have to re-wnte — understand that, please " The Celestial 
sighed the sigh of Christian resignation, and as Mr Liggers was going 
out politely opened the door for him 

That morning in school Mr. Liggers happened to crumple up a 
corrected prose in his hand and aim it at the waste-paper basket 
It just missed The Fifth were down at their desks at the time 
The Celestial rose from his place, stepped softly across the class-room 
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picked up the little ball of paper, and carefully placed it in the very 
centre of the waste-paper basket Then he looked round the room 
with perfect gravity and returned to his seat The politeness was so 
excessive, so abnormal, and in The Celestial so unexpected, that the 
Fifth suffered — suffered badly from enforced suppression of their 
feelings For a second or two the stnct silence of the class-room 
continued, and then came a faint gurgling sound, as of one pouring 
water out of a bottle It stopped abruptly, and an observer might 
have noticed that Smithson had gone purple in the face Then the 
gurgling sound began again , it came quicker and louder and louder 
Mr Liggers looked up from the prose that he was correcting and 
requested Smithson and Langsdyke to go out of the room 

" We've done it now," said Smithson " I wonder what he'll do ! " 
" You've done it,” said The Celestial , " I was only carrying out 
my plan and being polite to him What did you laugh for ? " 

" If I hadn’t laughed," said Smithson, sadly, " I believe I should 
have broken something inside me It's awful I never want to laugh 
except when I don’t want to, and then I have to " 

" Well," said The Celestial, " I’m going on being kind to the man 
It’s sure to move him in the end Then he’ll be sorry I wonder if 
he likes cocoanuts ? ” 

“ Most people do Where are you going to get them ? ” 

" Market-place There’s a man comes in on Saturdays, and you 
have shies at them " 

" But the market-place is out of bounds " 

" I never said I wouldn’t break any rules. Fathead It’s only 
- Liggers I’m favouring ’’ 

“ All nght , I’m on 1 ’’ said Smithson “ If we’re copped, we’re 
copped," he added fatalistically 

On the Saturday morning which followed, Mr Liggers put The 
Celestial on to translate Virgil Now, The Celestial had taken par- 
ticular trouble with his translation the night before, and on the rare 
occasions when The Celestial took trouble it became evident that he 
was a youth of some considerable promise He had the beginnings 
of a poetical taste in him, of which he was very sincerely ashamed . 
His translation was not a marvellously brilliant piece of work, but it 
was good. He had a notion of style, and he had followed his master’s 
example in translating Virgil into simple, rather archaic and Biblical 
English Mr Liggers let him go-on until he had translated the whole 
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lesson, and then said icily, " Thank you — that will do ” He gave 
The Celestial full marks for the translation, however , and Mr. Liggers 
very rarely gave full marks But The Celestial had no means of 
discovering what marks he had got, and in any case would have 
preferred a word or two of praise 

” That was an awful swagger construe of yours,” remarked the 
sympathetic Banks to The Celestial afterwards, “ but Liggers didn't 
say much, did he ? " 

Before The Celestial could reply Mr Liggers touched him on the 
shoulder and asked him if he would play fives Now, fives was the 
game at which The Celestial particularly excelled, and Mr Liggers 
was rather a new hand at it But The Celestial thanked him, and 
presently they met at the fives-court Mr Liggers won the first 
game easily, and looked suspicious He was winning the second rather 
more easily when he stopped suddenly * 

" We’ll finish this some tune when you aren’t sulking, Langsdyke 
I don’t want any of your condescensions When I want you to let 
me win I’ll tell you " 

The Celestial said nothing, but politely handed Mr Liggers his 
coat In taming Mr Liggers it was obvious that considerable patience 
would be necessary 

" Fathead,” said The Celestial when he had found the devoted 
Smithson, ” meet me after footer at Dow’s Lane, and we’ll go for those 
cocoanuts I’m going to give him three days’ more kindness , he’s 
trying, but I may get him m hand yet.” Dow’s Lane was the short 
cut to the market-place , both were out of bou ids, and Dow’s Lane 
was a peculiarly unsavoury, unsanitary, disease-producing place. 
But Smithson never thought of refusing , where his great patron The 
Celestial went, Smithson followed like a faithful dog 

Late that afternoon the two returned from their expedition. The 
Celestial walked a little in advance — radiant, triumphant , behind 
him came the humble Smithson, bearing four cocoanuts — won by The 
Celestial at a cost of fivepence 

" There’s one for you, Fathead,” remarked The Celestial when they 
had got up to the Schoolhouse, “ and one for me, and two for a peace- 
off enng on the altar of Liggers. Go and borrow Douglas’s gimlet and 
get the gravy out of the inwards of our two I’m going upstairs to 
Liggers’ study with the peace-offenng ” 

“ He ts such a corker, you know,” remarked Smithson to Douglas 
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when The Celestial had disappeared " I’m blest if I know whether 
he’s rotting Liggcrs or whether he isn’t But, my lord, he can shy 1 
Four in five shots isn't so dusty " 

The Celestial found Mr Liggers m his study, and remarked gravely 
that he had brought him two cocoanuts Mr Liggers almost smiled, 
and his manner approached geniality 

“ Come now, Langsdyke, that’s very good of you, but you mustn’t 
let me deprive the senior day-room of its desirable indigestion Suppose 
you leave one of them and take the other away with you Where did 
you get them ? " 

The question was not in the least inquisitorial , Mr Liggers had 
expected that the answer would be “ At Hunley’s " The dialogue 
which followed illustrates the state of The Celestial’s ethics, which were 
erratic, but had something rather fine about them 

" I shied for them in the market-place, sir " (The Celestial would 
never he to save himself ) 

The geniality vanished at once from Mr Liggers’s manner " You 
know that the market-place is out of bounds. Which way did you 
go to it ? " 

" By Dow's Lane, sir ” 

“ Which also is out of bounds ” 

" Yes, sir ” 

“ Did any one go with you ? ” 

" No ” (The Celestial would always he to save any one else ) 

" Not Smithson ? " 

" No, sir , I went alone ” 

" Take these things away I will tell you on Monday afternoon 
what your punishment will be , you have broken a most important 
rule You have gone a little too far this time I am sorry for you, 
but I am afraid that this will mean expulsion Now go away " 

The Celestial went down again to the day-room, where he found 
Smithson and some others engaged in extracting the milk from the 
nuts with a gimlet 

“ Cocoanuts are cheap to-day,’’ observed The Celestial " Liggers 
can’t eat them , they're too nch for his poor stomach So he bade 
me bestow them on the bilious Banks and the debilitated Douglas 
Give me to dnnk of the gravy of the cocoanut ” He seemed to be in 
particularly high and whimsical spirits, and drained the tooth-mug 
proffered to him with a fine mdodramatic air " Now, then,” he said. 




THE KINDNESS OF THE CELESTIAL 219 


" I've got three Messed shillings Let us go to Hunley's and dnnk 
and eat cranberry tarts, for the day after to-morrow we die — at 
least, I do " 

Smithson knew there was something wrong, and privately inquired 
what it was. 

" I fancy," said The Celestial, meditatively, " that I've about come 
to the end of the string, and now you can dry up. Fathead. You'll 
hear all the rest of it soon enough " 

But late on the Sunday evening following, moved perhaps by the 
sentimentality inspired by the music of the evenmg service and the 
lateness of the hour, he told the faithful Smithson everything " For 
myself," he said, " I don’t care With Tommy Hill to captain the 
footer and Liggers to make your life miserable in the Fifth, the sooner 
I'm out of Desford the better But my people will be sick — that's 
what I’m thinking about " 

“ Look here," said Smithson, half angrily, " I won’t stand it 
I — I'm damned if I want to get off and see you sacked I was m it 
every bit as much as you were, and I’m going to say so 1 ” 

“ If you say one single word about it,” answered The Celestial, 
*' I’ll punch your fat head off and never speak to you again Dry up 
and keep quiet and do as you're told " 

When on Monday afternoon Mr Liggers came downstairs with bad 
news for The Celestial he found the boy seated on the stack of hot- 
water pipes and wrapped up in two overcoats 

" Langsdyke," he said coldly, " I have considered your case, and 
I see no reason for treating you with any lem »ncy I shall there- 
fore ■” he stopped suddenly as he saw the boy’s flushed face 

and feverish eyes “ Why," he asked, in quite a different voice, 
" what’s the matter with you, Langsdyke ? Are you ill ? ” 

“ It isn’t anything, sir,” answered The Celestial a little excitedly 
" It’s Just an ordinary sort of cold I 'm shivering one moment 

and swea awfully hot the next, and my head aches fit to split 

Couldn’t I take out my punishment in canings, sir, or partly camngs 
and partly lines ? I don’t want to beg off anything — only, you see, 

it's not so much for me as the mater that’ll feel it if I " 

Mr lo gg ers interrupted him, and he had lost all his beautiful magis- 
terial manner * " That's all nght, old man , don’t you fret yourself 
You're not going to be expelled Now run off to the sick-room at 
once and say I sent you , and don’t dream of coming to school this 
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afternoon We’ll forget all about that punishment, I thmlr I'm 
sorry you’re ill " 

The Celestial thanked him and climbed upstairs to the sick-room 
" I’m bad, Mrs Carter,” he said to the matron, " and Liggers says 
I'm to stop here ” And then this curious youth, who would have 
received the news of his expulsion with dry eyes, bent his head in 
his hands and burst into tears 

" Poor dear t ” said the motherly Mrs Carter, “ you must be ill 
to take on like that ” 

In the meantime Mr Liggers, who knew something of the condition 
of Dow's Lane, had burned off to fetch a doctor On the following 
day the rest of the school knew that The Celestial was ill with scarlet 
fever, and had been removed to the sanatonuin 

• 

On the following night, in Mr Liggers's sitting-room, the mathe- 
matical master, Mr Dunham, was giving Mr Liggers a piece of his 
mind 

" I tell you I was in the dormitory passage myself, and overheard 
it , and I'll swear he only meant to be decent to you Of course, he 
blundered and overdid it and was whimsical about it — being a boy 
and not a png — and would not let the others know that he really 
meant it , but he dtd mean it I know Langsdyke, and, I tell you, 
he's as plucky as a man, and proud of it — and as sensitive as a girl, 
and ashamed of it Look at that Virgil construe of his that you told 
me about Do you suppose a boy takes the trouble to prepare work 
like that unless he means to be kind to a master ? There isn't another 
boy m the Fifth, by the way, who could have rendered tn optato alveo 
by * m the haven where they fain would be ' I tell you that he's a 
clever fellow and a good fellow, and that you've consistently ill-treated 
and misunderstood him ” 

" I'm ashamed of myself, Dunham I always liked the boy 
really but I didn't want the others to say that I favoured him , and 
perhaps I ” 

At this point there was a knock at the door, and the Fathead 
Smithson appeared m an agitated condition 

" Please, sir, I was with The Celest with Langsdyke in Dow's 

Lane the other day, when he said I wasn’t — to get me off And I’d 
sooner be expelled than Langsdyke, because I’ve only got an unde, 
and he doesn’t care much , -and Langsdyke’s ill, you see, and it 
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mightn’t be good for him, and he'll knock my head off if he hears 
about it But I thought as long as one of us was expelled ’’ 

" Go away I ” said Mr Liggers, irritably " No one's going to be 
expelled Don’t make a fool of yourself. I say, Dunham,” he added 
when Smithson had withdrawn , " I say— -damn it all — this is rather 
touching, you know ” 

The following is an extract from a fumigated letter which The 
Celestial wrote to his sister Madge during the period of his con- 
valescence 

“ Well, seventy didn’t do him, no more did kindness , but illness has 
made him just proper He brought me books and things and ram* 
to inquire about me every day And now that term’s over he has 
stopped on and nsked infection by keeping me company m the sana- 
torium. So I said to him last mght, ‘ If you’ll tell me what you like 
next term. I'll do it, sir, because you're too good a sort to have rows 
with.' And he said, ' So are you, old man.’ So that'll be all nght ” 


BERNARD CAFES 
1864-1918 


THE HERO OF WATERLOO 

C OLONEL MANTON put up his rod and demanded to be set 
ashore It had been his first experience of coarse fishing 
on the nver and it had not proved to his taste It was 
not that the perch had been distant or the chub unapproachable. 
On the contrary, the place having been ground-baited overnight, the 
sport had been excellent It was the worms and one other thing 
which decided him He had been present at Talavera, at Ciudad 
Rodngo, at Badajos, at Vittona, at Quatre Bras, at Waterloo , he 
had seen as much carnage as most men, but this bloodless impaling 
of lob-worms on hooks, and then casting them, so transfixed, to he 
writhing on the nver bottom for an indefinite penod at the end of 
a ledger-line, offended his sense of fitness It was not, it seemed to 
him, playing the game The worms had no chance, and they could 
not bite back He hated to sit there and think of what was going on 
under the quiet water, and the reflection gained nothing in relish 
from the fact that, by refusing to soil his own hands with the viscous 
contortions of the creatures, he must appear, in delegating that opera- 
tion to the boatman, to torture by deputy, hke the most cowardly of 
Eastern despots And so when, as presently happened, this same 
stohd deputy, m “ disgorging ” an obstinate hook from a barbel's 

throat, tore away But it is enough to say that the Colonel put 

down his rod and demanded there and then to be set ashore 

There was no gainsaying him, of course It was sufficient that 
he was the guest of a distinguished General living at Datchet , but 
in addition to this the Colonel's personal actions invited no criticism 
He fished — as he walked, as he rode, as he appeared on all secular 
occasions — in a dark-blue wasp-waisted frock-coat with frogs, in tight 
nankeen trousers strapped under neat insteps, m a stiff collar and 
full black stock, in a tall hat with a brim so crescented that its front 
peak looked hke the " nasal ” of a Norman helmet. And for the 
rest he earned himself and his white moustache with the conscious 
authonty of a cock of a hundred fights 

The boatman put him ashore on the river-bank some half-mile 
below Datchet, towards which village he immediately addressed his 
steps. The path was lonely and unfrequented, and it gave the Colonel 
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some surprise to observe, as he turned a clump of bushes, a fashion- 
able old beau toddling along in front of him In a few moments 
the latter paused, nonplussed, at a stile, and the Colonel came up 
with him The pedestrian was a man of uncouth bulk but distinguished 
mien He wore a black frock-coat of a somewhat military cut, with a 
nch fur collar Curly auburn locks, obviously artificial, showed be- 
neath the bnm of his glossy hat, and accented somewhat ghastfully 
the puffy pallor of a face whose texture betrayed its age His eyes 
had a glutinous, half-blind appearance , his loose lower hp perpetually 
trembled He peered at the new-comer, panting a good deal as if 
the sudden apparition had shaken his nerves 

“ If I may venture, sir," said Colonel Manton, and proffered his 
arm The other accepted it to mount the stile It was an ungraceful 
business, and, once over, he stood with his hands to his sides, vibrating 
heavily, like a worn-out engine, to his own respirations Presently he 
was sufficiently recovered to speak 

" A damned obstruction — a damned obstruction 1 Cannot I 
leave my carnage a moment to walk round by the water but this 
annoyance must appear m my path ? " 

" A villainous stile," said the Colonel " We will indict it for a 
trespass " He was a reasonable man and he felt the absurdity of 
the complaint But to his surpnse his sarcasm missed fire 

" Do so, do so," said the old gentleman, and took his arm again, 
as it might have been his own walking-stick They went on together, 
and in a little the stranger had opened a conversation with all the 
effrontery in the world " My boy, what's your rank ? " said he. 
“ I perceive you are a soldier ” 

The officer stared, and drew himself up 
“ Colonel Manton, sir, at your service,” he answered distantly 
He was surprised, but the man was old, near seventy by his 
appearance, and very possibly from his cut a retired veteran like him- 
self Fam iliar ity from a general, say, would be pardonable, and even 
kindly Besides, he did not dislike the implied suggestion of jumonty. 
“ Hey I " said the stranger — " retired ? " 

" Yes, sir, retired ” 

" Brevet rank ? " 

" Brevet be damned I " said Colonel Manton hotly. " I owe my 
promotion, sir, if you wish to know, to Waterloo " 

The stranger glanced at him with a curiously sly look, and pinched 
the arm on which his own fingers rested. 
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** What l ” he said , " were you there ? " 

“ I had the honour, sir," said the Colonel, grandiloquently, " of 
playing my little part in that Homeric contest ” 

" Whose division, hey ? ” 

“ Picton’s — Pack’s brigade You are a little — you will excuse my 
saying it — particular ” 

" Certainly I will, my boy Wounded — hey ? ” 

A distinct flush suffused the Colonel’s cheek 

“ Wounded — yes,” he replied shortly 

The old fellow nudged him confidentially " Tell me,” he said — 
" how ? ” 

" Look here — you must forgive me, you know,” exploded the 
Colonel , " but 1 must point out that we are strangers Still, as a 
fellow-campaigner — if that is the case — may 1 ask, sir, if you were at 
Waterloo > " 

The other laughed enjoyingly ” Was I ? " he said " To be 
sure I was You had all good reason for knowing it ” 

Colonel Manton’s eyes opened Here was a momentous unplica 
tion Evidently he had to do with some great general of division, 
though the boast sounded a little extravagant and unmihtary He 
ran over in his mind a dozen possible names, but without success 
And then the thought occurred to him ” Good reason for knowing 
it ? What the devil I Is it possible he was on the other side ? ” 

The idea seemed too preposterous for belief , the stranger was so 
obviously British Who in wonder’s name could he be, then ? Hill, 
Macdonnell, Saltoun, Uxbndge, Vandeleur, Somerset, Hackett? — all 
divisional or brigadier-generals He could not identify him, of his 
knowledge, with any one of these The Iron Duke himself ? He had 
never been brought into very dose personal contact with the great 
man, but naturally he was familiar with his features Could it be 
possible that time had so fused and blunted those that their charac- 
teristic contour had degenerated into this scarce distinguishable pulp ? 
Prosperity, he knew, could play strange tncks with countenances, yet 
a volte-face so revolutionary seemed incredible And yet who else but 
the Duke had been on that day as indispensable as implied ? But it 
was conceivable that some might have so regarded themselves — that 
certain heads might have been turned by their share in the success 
of so stupendous a victory 

Colonel Manton had been living abroad on his half-pay for some 
years, and until the occasion of this visit during the summer of 1830, 
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had dwelt for long a stranger to his native land He could but suppose 
that he had in a measure lost the due, through subsequent develop- 
ments, to old events It remained dear only that he was m the 
presence of one who had, or believed himself to have, contributed 
signally to the success of the epoch-making battle And that must 
be enough for him He spoke thenceforth as a subordinate to his 
commanding officer 

“ I beg your indulgence, sir," he said “ I have been absent from 
my country for a considerable time, and features once familiar elude 
me You asked about my wound. It is a ridiculous matter, and I 
recall it without enthusiasm. The fact is that, when d'Erlon’s guns 
were pounding us before the advance, a ball smashed the head of a 
sergeant standing near me, and one of the fellow's cursed double- 
teeth was driven into my neck It was not enough to cripple my 
fighting power, but I would have given a dozen of my own to boast a 
more honourable scar " 

The stranger chuckled 

“ Scars are not the only guarantee of valour," he said. The 
Colonel ventured “You brought away some of your own, sir?" 

“ No,” said the old fellow " No , Wellington and I got off scot-free ” 

The Colonel dared again " Were you, may I ask, on his personal 
staff?” 

“ Well, yes,” said the stranger, chuckling still more , “ I suppose 
you might call it that ” 

Suppose ? Colonel Manton gasped. It was positively a matter 
of history that not one of that staff had escaped death or mutilation 
The other may have noticed his perplexity, for he turned on him with 
an air of sudden annoyance 

“ You haven't the assurance to question my word, I hope, sir ? ” 
he demanded 

" Certainly not,” answered the Colonel., 

“ I could give you convincing proof,” said the stranger “ Did 
the Commander-m-Chief — now did he, or did he not — visit General 
Blucher at Wavre the night before the battle to make sure of his 
co-operation ? ” 

“ It is a disputed point, sir,” said the Colonel “ 1 believe that 
even his Grace has been known to contradict hims elf m the matter, 
saying at one time that he would never have fought without Blticher's 
explicit promise to back him up , at another flatly contradicting the 
report that he saw the Prussian general on the night before the battle.” 
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" And he did not, my boy," sniggered the old fellow triumphantly, 
" for his interview with him was after midnight, and therefore on the 
day of the battle I ought to know, for I sent him off there myself." 

He cackled into such a spasm of laughter that the convulsion 
caught his wind 

" O, my chest I " he wheezed and gasped, " my miserable chest ! 
I’m the most wretched creature on earth But it’s nothing, nothing 
— the youngest fellows are subject to it " He coughed and wiped his 
eyes with a heavily-scented handkerchief " Yes," he said presently , 
" yes, Wellington was a sound workaday general, a fine soldier, an 
inspired commissary, but of genius — h’m ! We need only suggest, 
Manty, my boy, that he was well advanced The man at his elbow, 
hey ? You need not mention it, you know, but the real hero of Water- 
loo— hey, d'ye see ? Keep it to yourself , there were reasons against 
its being divulged — you understand ? What, my boy I " 

The Colonel stared before him as if hypnotised , he stumbled in 
his walk Was it possible to mistake the implication — that the laurels 
ought by rights to have adorned the brow of this stranger beside him ? 
He felt hke one whose faith had suddenly exploded of its own inten- 
sity, leaving his breast a blackened shell Could there actually have 
been another, of whom he had never heard, at the Duke's nght hand on 
that tremendous day, the presiding but unconfessed genius of it ? He 
had heard tell of the Corsican's little red familiar Was his great rival, 
were possibly all commanding intellects, so supematurally provided ? 

He was really a simple man, with a mind ruled to certain prescrip- 
tive lines of conduct He glanced askance at his companion, who was 
smiling and murmuring to himself Who in Heaven’s name could he 
be ? and why had he selected him for his astounding confidence ? 
For all his own fearless rectitude, an uncanny feeling began to possess 
him He was glad, m turning a comer, to see the end of the path, 
and the head of a waiting coachman showing above the hedge And 
the next moment they had emerged on to the village green 

A barouche stood there, with a bare-headed gentleman standing 
at its door The liveries of the servants were scarlet, and a mounted 
man in a scarlet embroidered coat waited a little apart The gentle- 
man canfe forward 

“ Will your Majesty be pleased to ascend ? " he asked. 

The King dropped the Colonel’s arm, and appeared on the instant 
to forget all about him ** Yes, Watty , yes, certainly, my boy,” he 
■aid. " la that the fiery chariot ? " 
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DESERT AIR 

i 

O N an evening of last summer I was dining m London at the 
) Carlton with two men One of them was an excellent type 
of young England, strong, healthy, athletic, and straight- 
forward The other was a clever London doctor who was building up 
a great practice in the West End At dessert the conversation turned 
upon a then recent tragedy m which a great reputation had gone down, 
and young England spoke rather contemptuously of the victim, with 
the supenor surprise human beings generally express about the sin 
which does not happen to be theirs 

“ I can't understand it 1 ” was his conclusion. " It’s beyond me ” 
" Climate,'' said the doctor quietly 
" What ? " 

" Climate Air " 

Young England looked inexpressively astomshed 
" But hang it all 1 ” he exclaimed, " you don't mean to say change 
of air means change of nature ? " 

“ Not to everyone Not to you, perhaps Have you travelled 
much ? " 

" Well, I've been to Pans for the Grand Pnx, and to Monte " 

" For the gambling That's hardly travelling Now, I've studied 
this subject a little, quietly in Harley Street I'm no traveller myself, 
but I have dozens of patients who are And I’m convinced that the 
modem facilities for travel, besides giving an infinity of pleasure, 
bring about innumerable tragedies " 

He turned to me 

" You go abroad a great deal. What do you say ? " 

" That you're perfectly nght And I’m prepared to affirm that, 
in highly-strung, imaginative, or overworked people change of climate 
does sometimes actually cause, or seem to cause, change of nature " 
Young England, who was by no means highly-strung or imagina- 
tive, looked politely dubious, but the doctor was evidently pleased 
227 
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" An all • ” he cned 

He glanced at me for an instant, then added 
” You've got a case that proves it, at any rate to you, in your 
mind " 

" Quite true " 

" Can you give it us ? " 

“ Jove I let’s have it t ” exclaimed young England 
" Certainly, if you like,” I said “ I don't know whether you ever 
heard of the Marnier affair ? " 

Young England shook his head, but the doctor rephed at once 
" Three years ago, wasn’t it ? " 

“ Four ” 

" And it happened in some remote place m the Sahara Desert ? ” 

" In Bem-Kouidar I was with Henry Marnier m Bem-Kouidar 
at the time.” 

” Go ahead I " said young England more eagerly. 

” Poor Marrner was not an old friend of mine, but an acquaintance 
whom I had met casually at Bem-Mora, which is known as a health 
resort ” 

" I send patients there sometimes," said the doctor 
“ The railway stops at Bem-Mora To reach Bem-Kouidar one 
must go on horse- or camel-back over between three and four hundred 
kilometres of desert, sleeping on the way at Travellers' Houses — 
Bordjs as they are called there Bem-Komdar lies m the midst of 
immeasurable sands, and the air that blows through its palm gardens, 
and round its mosque towers, and down its alleys under the ai cades, 
is startling dry as the finest champagne, almost fiercely pure and 
fresh, exhilarating — well, too exhilarating for certain people.” 

The doctor nodded 

" Champagne goes very qiuckly to some heads,” he interjected 
“ Bem-Kouidar has nothing to say to modem civilisation It is a 
wild and turbulent city, divided into quarters — the Arab quarter, the 
Jews' quarter, the freed negroes’ quarter, and so on — and furthermore 
is infested at certain seasons by the Sahara nomads, who camp m 
filthy tents on the huge sand dunes round about, and sell rugs, 
burnouses, and Touareg work to the inhabitants, buying m return 
the dates for which the palms of Bem-Komdar are celebrated 

“ I wanted to see a real Sahara city to which the Cook’s tourist 
had not as yet penetrated, and I resolved to nde there from Bern- 
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Mora. When Henry Marnier heard of it he asked if be might 
accompany me 

“ Manner was a young man who had recently left Oxford, and who 
had come out to Beru-Mora only a week before to see his mother, who 
was going through the sulphur cure. He was what is generally called 
a ‘ senous-xmnded young man ' , intellectual, inclined to grave read* 
mg and high thinking, totally devoid of fnvolity, a little cold in manner 
and temperament, one would have sworn ; in fact, a type of a very 
well-known kind of Oxford undergraduate, the land that takes a 
good tutorship for a year or so after leaving the University, and 
then becomes a schoolmaster or a clergyman Manner, by the way, 
intended to take orders 

" Now, this sort of young man is not precisely my sort, and especi- 
ally not my sort m the Sahara Desert But 1 did not want to be rude 
to Manner, who was fnendly and agreeable, and obviously anxious 
to increase his already considerable store of knowledge. So 1 put my 
inclinations m my pocket, and, with inward reluctance, I agreed 

“ We set off with Safti, my faithful one-eyed Arab guide, and after 
three long days of nding and talking — as I had feared — Maeterlinck 
and Tolstoy, Henley and Verlaine (this last being utterly condemned 
by Marnier as a man of weak character and degraded hfe), we saw the 
towers of Bem-Kouidar aspiring above the shifting sands, the tufted 
summits of the thousands of palm-trees, and heard the dull beating 
of drums and the cnes of people borne to us over the spaces of which 
silence is the steady guardian. 

“ We were all pretty tired, but Marnier was specially done up 
He had recently been working very hard for the * first ' with which 
he had left Oxford, and was not m good condition. We were there- 
fore glad enough when we rode through the wide street thronged 
with natives, turned the corner into the great camel market, and 
finally dismounted before the door of the one inn, the * Rendezvous des 
Amis,' a mean, dusty, one-story building, on whose dirty white wall 
w&» a crude painting of a preposterous hamdan in a purple empire 
gown, pounng wine for a Zouave who was evidently afflicted with 
elephantiasis Yet, tired as I was, I stepped out mto the camel 
market for a moment before going mto the house, emptied my lungs, 
and slowly filled them 

" ' What air ! ’ I said to Manner, who had followed me 

*“ It is extraordinary,’ he answered in his rather dry tenor voice 
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* I should say like the best champagne, if I did not happen to be a 
teetotaller ’ 

(" The market, I must explain, was not at that moment m active 
operation ) 

“ After a bam de stige — we both longed for total immersion — and 
some weak tea, in which I mingled a spoonful of rum, we felt better, 
but we reposed till dinner, and once again Manner, m his habitually 
restrained and critical manner, discussed contemporary literature, and 
what Plato and Anstotle, judging by their wntings, would have been 
lik ely to think of it And once again 1 felt as if I were in the * High * 
at Oxford, and was almost inclined to wish that Manner was the 
rowdy type of undergrad who ducks people m water troughs and 
makes bonfires in quads ” 

" H’m 1 ” said the doctor gravely " Better, perhaps, if he had 
been ” 

" Much better," I answered " At seven o’clock we ate a rather 
tough dinner in the small, bare salle a manger, on the red bnck floor of 
which sand grains were lying Our only companion was a bearded 
pnest in a dirty soutane, the aumdmer of Bem-Komdar, who sat at a 
little table apart, and greeted our entrance with a polite bow, but did 
not then speak to us 

" When the meal was ended, however, he joined us as we stood at 
the inn door looking out into the mght A moon was rising above 
the palms, and gilding the cupolas of the Bureau Arabe on the far 
side of the Market Square A distant noise of tom-toms and African 
pipes was audible And all down the hill to our left — for the land 
rose to where the inn stood — fires gleamed, and we could see half- 
naked figures passing and re-passing them, and others squatting 
beside them, looking hke monks in their hooded burnouses 

“ * You are going out, messieurs ? ’ said the aumdmer politely. 

“ I looked at Marnier 

" * You’re too done up, I expect ? ’ I said to him 

*' His face was pale, and he certainly had the demeanour of a 
tired man 

" * No/ he answered * I should like a stroll m this wonderful 
air * 

“ I turned to the pnest 

" * Yes, monsieur,’ I said 

“ * I come here to take my meals, but I hve at the edge of the 
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town. Perhaps you will permit me to accompany you for a little 
way ’ 

" ' We shall be delighted, and we know nothing of Bem-Kouidar/ 

" As we stepped out into the market Marnier paused to light his 
pipe But suddenly he threw away the match he had struck. 

" ' No , it’s a sm to smoke m this air/ he said 

" And he drew a deep breath, looking at the round moon. 

“ The pnest smiled 

" ' I have lived here for four years/ he said, * and cannot resist 
my agar But you are nght The air of Bem-Kouidar is extra- 
ordinary When first I came here it used to mount to my head like 
wine/ 

“ ' Bad for you, Marnier 1 ’ I said, laughing 

“ Then I added, to the aumdmer 

" ' My fnend never drinks wine, and so ought to be peculiarly 
susceptible to such an influence/ 


ii 

" Opposite to the aumdmer's dwelling was the great dancing-house 
of the town, and when we had bade him good-night, and turned to go 
back to the inn, I rather tentatively suggested to Marnier that, 
perhaps, it would be interesting to look m there for a moment 

“ * All right/ he responded, in his most donnish manner * But 
I expect it will be rather an unwashed crowd ’ 

" Many native soldiers — the sort that used to be called Turcos — 
were gathered round the door We pushed our way through them, 
and entered The cate was large, with big whit ' pillars and a double 
row of divans in the middle, and divans rising m tiers all round On 
the left was a large doorway, in which gorgeously-dressed painted 
women, with gold crowns on their heads, were standing, smoking 
cigarettes, and laughing with the Arabs , and at the end farthest 
from the street entrance was a raised platform, on which sat three 
musicians — a wild-looking demon of a man blowing mto an instrument 
with an immense funnel, and two men beating tom-toms The noise 
they made was terrific The piper wore a voluminous burnous, and 
as the dancers cam e m in pairs from the big doorway, which led mto 
the court where they all live together, each in her separate little 
room with her own front door, they threw their door keys mto the 
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hood that was attached to it As soon as they had finished dancing 
they went to the hood, and rummaged violently for them again 
And all the time the piper blew frantically into his instrument, and 
rocked himself about like a man m a convulsion 

“ We sat on one of the raised divans, with coffee before us on a 
wooden stool, and Manner observed it all with a slightly supercilious 
coldness The women, who were dressed in different shades of red, 
and were the most amazing trollops I ever set eyes on, came and went 
m pairs, fluttered their painted fingers, twittered like startled birds, 
jumped and twirled, wnggled and revolved, and inclined their greasy 
foreheads to the impenetrable spectators, who stuck silver coins on 
to the perspiring flesh And Marnier sat and gazed at them with the 
aloofness of one who watches the creatures in puddle water through 
a microscope 1 could scarcely help laughing at him, but I wished 
him away For to me there was excitement, there was even a sort 
of ecstasy, in the utter barbarity of this spectacle, in the moving 
scarlet figures with their golden crowns and tufts of ostnch plumes, 
in the serried masses of turbaned and hooded spectators, m the 
rocking forms of the musicians, m the strident and ceaseless uproar 
that they made 

“ And through the doorway where the Turcos — I like the old 
name — crowded I saw the sand filtering m from the desert, and against 
the blackness of a solitary palm-tree, with leaves like giant Fatma 
hands, I saw the silver disc of the moon 

" ' I vote we go,' said Manner's light tenor voice in my ear ' The 
atmosphere's awful m here ’ 

" * Very well,' I said 

“ I got up ; but just then a girl, dressed in midnight purple em- 
broidered with silver, came in from the doorway, and began to dance 
alone She was very young — fourteen, I found out afterwards — and, 
in contrast to the other women, extremely beautiful There were 
grace, seduction, mystery, and coquetry in her face and in all her 
movements Her long black eyes held fire and dreams Her flutter- 
ing hands seemed beckoning us to the realms of the thousand and 
one nights I stood where I had got up, and watched her 
“ ‘ I say, aren’t we going ? ' said Manner’s voice in my ear 
“ I cursed the day when I had agreed to take him with me, leaped 
down to the earth, and struggled towards the door As we neared it 
the girl sidled down the room till she was exactly m front of Marnier 
Then she danced before hup, smiling with her immense eyes, which 
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she fixed steadily upon him, and bending forward her pretty head 
covered with a doth of silver handkerchief 

" * Give her something/ I said to him, laughing, as he stared back 
at her grimly 

" He thrust his hand into his pocket, found a franc, stuck it 
awkwardly against her oval fordiead, and followed me out 

“ When we were in the sandy street he walked a few steps in 
silence, then stood still, and, to my surprise, stared back at the dancing- 
house Then he put his hand to his head 

" ' Is the air having its alcoholic effect ? * I asked in Joke 
" As I spoke a handsome Arab, splendidly dressed in a pale blue 
robe, red gaiters and boots, and a turban of fine muslin, spangled with 
gold, passed us slowly, going towards the dancing-house. He cast a 
glance full of suspicion and malice at Marnier 

“ ' What’s up with that fellow ? ' I said, startled. 

“ The Arab went on, and at that moment the faithful Safti Joined 
us He never left me long out of his sight in these outlandish places 
" ‘ That is Batouch, Sidi, the brother of the Cald of Bem-Kouidar,’ 
he said * Algia, the dancer to whom Monsieur Henn has just given 
money, is his chhre amie But as the government has just made him 
a sheik, he dares not have her m his house for fear of the scandal 
So he has put her with the dancers That is why she dances, to 
deceive every one, not to make money She is not as the other 
dancers But every one knows, for Batouch is mad with jealousy 
He cannot bear that Algia should dance before strangers, but what 
can he do ? A sheik must not have a scandal in his dwelling ’ 

" We walked on slowly When we got to the door of the ' Rendez- 
vous des Amis ’ Manner stood still again, and looked down the deserted, 
moonlit camel market 

" * I never knew air like this/ he said in a low voice 
“ And once more he expelled the ajr from his lungs, and drew m 
a long, slow breath, as a man does when he has finished his dumb-bell 
exercise in the morning 

" ‘ Don’t dnnk too much of it/ I said ' Remember what the 
aumdnier told us 1 ’ 

" Marmer looked at me I thought there was something appre- 
hensive m his eyes But he said nothing, and we turned in 

" The next day I rode out with Safti into the desert to visit a 
sacred personage ot great note in the Sahara, Sidi El Ahmed Ben 
Daoud Abderahmann To my relief Manner declined to come He 
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said he was tired, and would stroll about the city When we got 
back at sundown the innkeeper handed me a note I opened it, 
and found it was from the aumAnier, saying that he would be greatly 
obliged if I would call and see him on my return, as he had various 
little curiosities which he would be glad to show me Marnier was 
not in the inn, and, as I had nothing particular to do, I walked at 
once to the aumAmer's house As I have said, it was the last in the 
town The dancing-house was on the opposite side of the way , but 
the aumAnier’s dwelling Jutted out a little farther into the desert, and 
looked full on a deep depression of soft sand bounded by a big dune, 
which loomed up like a couchant beast in the fading yellow light 
" The aumAmer met me at his door, and escorted me mto a pleasant 
room, where his collection of Arab weapons, corns, and old vases, 
cups, and various utensils, dug up, he told me, at Tlemcen, was 
arranged But to my surpnse he scarcely took time to show it to 
me before he said 

“ * Though a stranger, may I venture to speak rather intimately 
to you, monsieur ? ' 

“ * Certainly,’ I replied, m some astonishment 
" * Your fnend is young ’ 

" * Marnier ? ’ 

“ ' Is that his name ? Well, I would not leave him to stroll about 
too much alone, if I were you ' 

" ‘ Why, monsieur ? ' 

'* ‘ He is likely to get mto trouble The people here are a wild 
and violent race He would do well to bear in mind the saying of a 
traveller who knew the desert men better than most people " If you 
want to be friendly with them, and safe among them, give cigarettes 
to the men, and leave the women alone ” I see a good deal, monsieur, 
owing to the situation of my little house ’ 

“ I looked at him m silence Then I said 
** ' What have you seen ? ' 

“ He led me to the door, and pointed towards the great dune 
beyond the dancing-house 

" ‘ I saw your fnend this afternoon talking there with one whom 
it is specially unsafe to be seen with in Bem-Kouidar ’ 

“ • With whom ? ’ 

" ' A dancer called Algia ' 

" ‘ Talking, monsieur 1 Manner knows no Arabic.’ 

" The aumAmer pursed his. bps in his black beard. 
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“ * The conversation appeared to be earned on by signs/ he 
responded ‘ That did not make it less but more dangerous ’ 

" I'm afraid I was rude, and whistled softly 
“ * Monsieur l’Aumdmer/ I said, * you must forgive me, but this 
air is certainly the very devil ’ 

“ He smiled, not without irony 

" * I became aware of that myself, monsieur, when first I came to 
live m Bem-Kouidar But I am a pnest, and — well, monsieur, I was 
given the strength to say “ Get thee behind me, Satan " * 

" A softer look came into his sunburnt, wrinkled face 
" * Better take your fnend away as soon as possible/ he added, 
* or there will be trouble * 


hi 

“ That night I found myself confronted by a Marnier whom I had 
never seen before The desert wine had gone to the lad’s brain. 
That was certain No intonations of the Oxford don lurked in the 
voice No reminiscences of the Oxford ’ High ’ clung about the 
manner A man sober and the same man drunk are scarcely more 
different than the Marnier who had ridden with me up the sandy 
street of Bem-Kouidar the previous day and the man who sat opposite 
to me at dinner in the * Rendezvous des Amis ’ that night I knew tn 
a moment that the aumbmer was right, and that I must get the lad 
away at once from the intoxicant which nature poured out over 
this far-away city His eyes were shining feverishly, and when I 
mentioned Mr Ruskin m a casual way he looked unutterably bored 

" * Ruskin and all those fellows seem iwfully slow and out of 
place here/ he exclaimed ‘ One doesn’t want to bother about them 
in the Sahara ’ 

“ I changed the subject 

" * There doesn't seem very much to see here/ I said carelessly 
‘ We might get away the day after to-morrow, don’t you think ? ’ 

" He drew his brows down 

“ * The horses won’t be sufficiently rested/ he said curtly 

" ‘ Oh yes , I fancy they will ' 

“ * Well, I don’t fancy I shall The long nde took it out of 
me* 

" ' Turn m to-night, then, directly after dinner ’ 

“ He looked at me with sharp suspicion I met his gaze blandly. 

" * I mean to/ he said after a short pause 
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" I knew he was telling me a he, but I only said ‘ That's nght 1 ' 
and resolved to keep an eye on him 

“ Directly dinner was over he sprang up from the table 

“ ‘ Good-night t ’ he said 

" And before I could reply he was out of the salle d manger, and 
1 heard him tramp along the bnck floor of the passage, go into his 
room, and bang the door 

“ The aumdmer was getting up from his little table, and shaking 
the crumbs from his soutane 

" * You are quite nght, monsieur,' I said to him * I must get 
my fnend away ' 

“ * I shall be sorry to lose you/ replied the good pnest ‘ But — 
desert air, desert air 1 * 

“ He shook his head, half wistfully, half laughingly, bowed, put on 
his broad-bnmmed hat, and went out. 

“ After a moment I followed him I stood in the doorway of the 
inn, and lit a cigar 1 knew Manner was not going to bed, and meant 
to catch him when he came out, and join him In common politeness 
he could scarcely refuse my company, since he had asked me as a 
favour to let him come with me to Bem-Kouidar I waited, watching 
the moon nse, till my cigar was smoked out Then I lit another 
Still he did not come I heard the distant throb of tom-toms beyond 
the Bureau Arabe m the quarter of the freed negroes They were 
having a fantasia I began to think that I must have been mistaken, 
and that Marnier had really turned in So much the better. The 
ash dropped from the stump of my second agar, and the deserted 
camel market was flooded with silver from the moon-rays I knew 
there was only one door to the inn Slowly I Ut a third agar 

" A large cloud went over the face of the moon A gust of wind 
struck my face Suddenly the night had changed The moon looked 
forth again, and was again obscured A second gust struck me like 
a blow, and my face was stung by a multitude of sand grains I 
heard steps behind me m the bnck passage, turned swiftly, and saw 
the landlord 

" * 1 must shut the door, m'sieu/ he said ‘ There’s a bad sand- 
storm coming up ’ 

“ As he spoke the wind roared, and over the camel market a thick 
fog seemed to fall abruptly It was a sheet of sand from the surround- 
ing dunes I threw away my agar, stepped into the passage, and the 
landlord banged the door, and- drove home the heavy bolts 
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" Then I went to Marnier's room, and knocked I felt sure he 
was there, but I thought I would make sure before going to my 
room 

“ No answer 
" I knocked again loudly 
" Again no answer 

" Then I turned the handle, and entered 

"The room was empty I glanced round quickly The small 
window was open All the windows of the inn were barred, but, as 
I learned later, a bar in Marnier's had been broken, and was not yet 
replaced when we arrived at Bem-Kouidar In consequence of this 
it was possible to squeeze through into the arcade outside This was 
what Marnier had done. My precise, gentlemanly, reserved, and 
methodical acquaintance had deliberately given me the slip by sneak- 
ing out of a window like a schoolboy, and creeping round the edge 
of the inn to the ditch that lay m the shadow of the sand dunes. As 
I realised this I realised his danger 

“ I ran to my room, fetched my revolver, slipped it into my pocket, 
and humed to the front door The landlord heard me trying to undo 
the bolts, and came out protesting 

" ‘ M'sieu cannot go out into the storm.' 

" * I must ’ 

" * But M'sieu does not know what Bem-Kouidar is like when the 
sand is blown on the wind It is enfer Besides, it is not safe In 
the darkness m’sieu may receive a mauvats coup ' 

" ‘ Make haste, please, and open the door I am going to fetch 
my fnend ’ He pulled the bolts, grumbling and swearing, and I 
went out into enfer For he was right. A sandstorm at night in 
Bem-Kouidar is hell 

" Luckily, Safti joined me mysteriously from the deuce knows 
where, and we staggered to the dancing-house somehow, and struggled 
m, blinded, our faces scored, our clothes heavy with sand, our pockets, 
our very boots, weighed down with it 

" The tom-toms were roanng, the pipe was yelling, blown by the 
frantic demon with his hood full of latch-keys , the impassible, bearded 
faces were watching the painted women who, in their red garments 
and their golden crowns, promenaded down the earthen floor, between 
the divans, fluttering their dyed fingers, smiling grotesquely like idols, 
bending forward their greasy foreheads to receive the tribute of their 
admirers I looked swiftly over the mob Manner was not m it 
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I went towards the doorway on the left which gave on to the court 
of the dancers Safti caught hold of my arm 

" ‘ It is not safe to go in there on such a night, Sidi There are 
no lamps It is black as a tomb And no one can tell who may be 
there Nomads, perhaps, men of evil from the south Many murders 
have been done in the court on black nights, and no one can say who 
has done them For all the time men go m and out to the rooms of 
the dancers ' 

" ‘ Nevertheless, Safti, I must ' 

" I stopped speaking, for at this moment Batouch, the brother of 
the Cald of Bem-Kouidar, came slowly in through the doorway from 
the blackness of the sand-swept court There was a strange smile on 
his handsome face, and he was caressing his black beard gently with 
one delicate hand He saw me, smiled more till I caught the gleam 
of his white teeth, passed on into the dancing-house, sat down on a 
divan, and called for coffee I could not take my eyes from him 
Every movement he made fascinated me He drew from his pale 
blue robe a silver box, opened it, lifted out a pinch of tobacco, and 
began carefully to roll a cigarette And all the tune he smiled 

“ A glacial cold crept over my body As he ht his cigarette 
I caught hold of Safti, and humed through the doorway into the 
blackness of the whirling sand " 

Here I stopped " Well ? ” said young England " Well ? *’ 

The doctor did not speak 

" Well,” I answered, " Algia danced that mght While she 
was dancing we found a dead body m the court It was Manner’s 
A knife had been thrust into him from behind I ” 

“ Ah 1 ” said the doctor 

“ But ” exclaimed young England, ” it was that fellow ? 

It was Batouch ? ” 

I shrugged my shoulders “ Nobody ever found out who did it ” 

" Well, but of course " 

He checked himself, and an expression of admiration dawned 
slowly over his healthy, handsome face 

“ I say,” he. said, ” to be able to roll a cigarette directly afterwards 1 
What infernal cheek 1 ” 

“ Desert air I " I replied ” My dear chap — desert air | ” 

The doctor nodded 
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THE JUDGMENT OF PARIS 

I N the summer of the memorable year , but the date doesn't 

matter, Robichon and Quinquart both paid court to Made- 
moiselle Brouette Mademoiselle Brouette was a captivating 
actress , Robichon and Quinquart were the most comic of comedians ; 
and all three were members of the Th64tre Supreme 

Robichon was such an idol of the public's that they used to 
laugh before he uttered the first word of his rdlc , and Quinquart 
was so vastly popular that his silence threw the audience into 
convulsions 

Professional nvaliy apart, the two were good friends, although 
they were suitors for the same lady, and this was doubtless due to 
the fact that the lady favoured the robust Robichon no more than 
she favoured the skinny Quinquart She flirted with them equally 
— and at last, when each of them had plagued her beyond endurance, 
she promised in a pet that she would marry the one that was the 
better actor 

Ttens / Not a player on the stage, not a cntic on the Press, could 
quite make up his mind which the better actor was Only Suzanne 
Brouette could have said anything so tantalising 

" But how shall we decide the point, Su/anne ? ” stammered 
Robichon helplessly " Whose pronouncement nil you accept ? " 

“ How can the question be settled ? " quened Quinquart, dis- 
mayed “ Who shall be the judge ? " 

" Pans shall be the judge," affirmed Suzanne " We are the 
servants of the public — I will take the public's word I " 

Of course she was as pretty as a picture, or she couldn’t have done 
these things 

Then poor Quinquart withdrew, plunged m revene So did 
Robichon Quinquart reflected that she had been talking through 
her expensive hat Robichon was of the same opinion The public 
lauded them both, was no less generous to one than to the other— 
to wait for the judgment of Pans appeared equivalent to postponing 
•30 
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the matter sine die No way out presented itself to Quinquart None 
occurred to Robichon 

" Mon vteux," said the latter, as they sat on the terrace of their 
favourite cafe a day or two before the annual vacation, " let us discuss 
this amicably Have a cigarette I You are an actor, therefore you 
consider yourself more talented than I I, too, am an actor, therefore 
I regard you as less gifted than myself So much for our artistic 
standpoints t But we are also men of the world, and it must be 
obvious to both of us that we might go on being funny until we 
reached our death-beds without demonstrating the supremacy of 
either Enfin, our only hope lies in versatility — the conqueror must 
distinguish himself in a solemn part t ” He viewed the other with 
complacence, for the quaint Quinquart had been designed for a droll 
by nature 

" Right t ” said Quinquart He contemplated his colleague with 
satisfaction, for it was impossible to fancy the fat Robichon in tragedy 
" I perceive only one drawback to the plan,” continued Robichon 
“ The management will never consent to accord us a chance Is it 
not always so in the theatre ? One succeeds m a certain line of 
business and one must be resigned to play that line as long as one 
lives If my earliest success had been scored as a villain of melodrama, 
it would be believed that I was competent to enact nothing but 
villains of melodrama , it happened that I made a hit as a comedian, 
wherefore nobody will credit that I am capable of anything but 
being comic ” 

“ Same here t ” concurred Quinquart. “ Well, then, what do you 
propose 7 ” 

Robichon mused " Since we shall not be allowed to do ourselves 
justice on the stage, we must find an opportunity off it I " 

" A private performance ? Good 1 Yet, if it is a private per- 
formance, how is Pans to be the judge ? ” 

“ Ah,” murmured Robichon, “ that is certainly a stumbling- 
block ” 

They sipped their apbitifs moodily Many heads were tuned 
towards the little table where they sat “ There are Quinquart and 
Robichon , hew amusing they always are I " said passers-by, little 
guessing the anxiety at the laughter-makers' hearts 
" What's to be done 7 " sighed Quinquart at last 
Robichon shrugged his fat shoulders, with a frown. 
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Both were too absorbed to notice that, after a glance of recognition, 
one of the pedestrians had paused, and was still regarding them 
irresolutely He was a tall, burly man, habited m rusty black, and 
the next moment, as if finding courage, he stepped forward and spoke 
" Gentlemen, I ask pardon for the liberty I take — impulse urges 
me to seek your professional advice I I am in a position to pay a 
moderate fee Will you permit me to explain myself ? " 

“ Monsieur,” returned Robichon, " we are in deep consideration 
of our latest parts. We shall be pleased to give you our attention at 
some other time " 

" Alas 1 " persisted the newcomer, " with me time presses I, too, 
am considering my latest part — and it will be the only speaking part 
I have ever played, though I have been * appeanng * for twenty years " 
" What I You have been a super for twenty years ? " said 
Quinquart, grimacing 

" No, monsieur," replied the stranger grimly. ** I have been the 
pubhc executioner , and I am going to lecture on the horrors of the 
post I have resigned ” 

The two comedians stared at him aghast Across the sunlit 
terrace seemed to have fallen the black shadow of the guillotine 

" I am Jacques Roux,” the man went on “ I am ‘ trying it on 
the dog' at Appeville-sous-Bois next week, and I have what you 
gentlemen call ‘ stage fright ’ — I, who never knew what nervousnes 
meant before I Is it not queer ? As often as I rehearse walking on 
to the platform, I feel myself to be all arms and legs, I don't know 
what to do with them Formerly, I scarcely remembered my arms 
and legs, but, of course, my attention used <o be engaged by the 
other fellow's head Well, it struck me that ; ou might consent to 
give me a few hints in deportment Probably one lesson would 
suffice " 

“ Sit down," said Robichon “ Why did you abandon your official 
position ? " 

" Because I awakened to the truth,” Roux answered " I no 
longer agree with capital punishment , it is a cnme that should be 
abolished " 

" The scruples of conscience, hetn ? ” 

" That is it " 

" Fine 1 " said Robichon " What dramatic lines such a lecture 
might contain I And of what is it to consist ? " 

vol ix a 
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" It is to consist of the history of my life — my youth, my poverty, 
my expenences as executioner, and my remorse ” 

“ Magnificent t ” said Robichon " The spectres of your victims 
pursue you even to the platform Your voice fails you, your eyes 
start from your head in terror You gasp for mercy — and imag in ation 
splashes your outstretched hands with gore Tlie audience thnll, 
women swoon, strong men are breathless with emotion " Suddenly 
he smote the table with his big fist, and little Quinquart nearly fell 
off his chair, for he divined the inspiration of his rival " Listen ! ” 
cned Robichon, " are you known m Appeville-sous-Bois ? ” 

“ My name is known, yes " 

“ Bah I I mean are you known personally, have you acquaintances 
there ? ” 

" Oh no But why ? " 

" There will be nobody to recognise you ? ” 

" It is very unhkely m such a place '* 

" What do you estimate that your profits will amount to > M 
" It is only a small hall, and the pnces are cheap Perhaps two 
hundred and fifty francs " 

“ And you are nervous, you would like to postpone your debut ? ” 
“ I should not be sorry, I admit But, again, why ? ” 

“ I will tell you why — I offer you five hundred francs to let me 
take your place 1 ” 

" Monsieur ? ’* 

“ Is it a bargain ? ’* 

" I do not understand t " 

“ I have a whim to figure in a solemn part You can explain 
next day that you missed your tram — that you were ill , there are a 
dozen explanations that can be made , you will not be supposed to 
know that I personated you — the responsibility for that is mine. 
What do you say ? ’’ 

“ It is worth double the money," demurred the man 
" Not a bit of it I All the Press will shout the story of my 
practical joke — Pans will be astounded that I, Robichon, lectured as 
Jacques Roux and curdled an audience's blood Millions will speak 
of your intended lecture tour who otherwise would never have heard 
of it I am giving you the grandest advertisement, and paying you 
for it, besides. Enfin, I will throw a deportment lesson ml Is it 
agreed ? " 
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" Agreed, monsieur t " said Roux 

Oh, the trepidation of Quinquart ! Who could eclipse Robichon 
if his performance of the part equalled his conception of it ? At the 
theatre that evemng Quinquart followed Suzanne about the wings 
pathetically He was garbed like a buffoon, but he felt like Romeo 
The throng that applauded his capers were far from suspecting the 
romantic longings under his scarlet wig. For the first time in his 
life he was thankful that the author hadn't given him more to do. 

And, oh, the excitement of Robichon 1 He was to put his powers 
to a tremendous test, and if he made the effect that he anticipated 
he had no fear of Quinquart’s going one better Suzanne, to whom 
he whispered his project proudly, announced an intention of being 
present to " see the fun ” Quinquart also promised to be there. 
Robichon sat up all night preparing his lecture 

If you wish to know whether Suzanne rejoiced at the prospect of 
his winning her, history is not definite on the point , but some 
chroniclers assert that at this period she made more than usual of 
Quinquart, who had developed a hump as big as the Panthfion 
And they all went to Appeville-sous-Bois 

Though no one in the town was likely to know the features of the 
executioner, it was to be remembered that people there might know 
the actor's, and Robichon had " made up " to resemble Roux as 
closely as possible Arriving at the humble hall, he was greeted by 
the lessee, heard that a “ good house " was expected, and smoked a 
cigarette in the retinng-room while the audience assembled 
At eight o'clock the lessee reappeared 
" All is ready, Monsieur Roux," he said 
Robichon rose 

He saw Suzanne and Quinquart in the third row, and was tempted 
to wink at them 

" Ladies and gentlemen " 

All eyes were riveted on him as he began , even the voice of the 
" executioner " exercised a morbid fascination over the crowd The 
men nudged their neighbours appreciatively, and women gazed at 
him, half horrified, half charmed 

The opening of his address was quiet enough — there was even a 
humorous element in it, as he narrated imaginary experiences of his 
boyhood People tittered, and then glanced at one another with an 
apologetic air, as if shocked at such a monster’s danng to amuse them 
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Suzanne whispered to Quinquart " Too cheerful , he hasn't struck 
the right note 1 ” Quinquart whispered back gloomily " Wait ; he 
may be playing for the contrast I " 

And Qumquart’s assumption was correct Gradually the cheer- 
fulness faded from the speaker’s voice , the humorous incidents were 
past Gruesome, hideous, grew the anecdotes The hall shivered 
Necks were craned, and white faces twitched suspensively He dwelt 
on the agonies of the Condemned, he recited crimes m detail, he 
mirrored the last moments before the blade fell He shrieked his 
remorse, his lacerating remorse “ I am a murderer,” he sobbed , 
and in the hall one might have heard a pin drop 

There was no applause when he finished — that set the seal on his 
success, he bowed and withdrew amid tense silence Still none 
moved m the hall — until, with a rush, the representatives of the 
Press sped forth to proclaim Jacques Roux an unparalleled sensation 
The triumph of Robichon I How generous were the congratula- 
tions of Quinquart, and how sweet the admiring tributes of Suzanne * 
And there was another compliment to come — nothing less than a card 
from the Marquis de Thevemn, requesting an interview at his home 
" Ah I ” exclaimed Robichon, enravished, " an invitation from a 
noble ! That proves the effect I made, hetn ? ” 

" Who may he be ? ” inquired Quinquart " I never heard of the 
Marquis de Thevemn 1 " 

" It is immaterial whether you have heard of him," replied 
Robichon " He is a marquis, and he desires to converse with me I 
It is an honour that one must appreciate I shall assuredly go ” 

And, being a bit of a snob, he sought a fiacre in high feather 
The dnve was short, and when the cab stopped he was distinctly 
taken aback to perceive the unpretentious aspect of the nobleman’s 
abode It was, indeed, nothing better than a lodging A peasant 
admitted him, and the room to which he was ushered boasted no 
wanner hospitality than a couple of candles and a decanter of wine 
However, the sconces were massive silver Monsieur le marquis, he 
was informed, had been suddenly compelled to summon his physician, 
and begged that Monsieur Roux would allow him a few minutes’ 
grace. 

Robichon ardently admired the candlesticks, but began to think 
he might have supped more cosily with Suzanne 
It was a long time before the door opened 
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The Marquis de Thevemn was old— so old that he seemed to be 
falling to pieces as he tottered forward His skin was yellow and 
shrivelled, his month sunken, his hair sparse and grey, and from 
this weird face peered strange eyes— the eyes of a fanatic. 

" Monsieur, I owe you many apologies for my delay,'* he wheezed 
"My unaccustomed exertion this evening fatigued me, and on my 
return from the hall I found it necessary to see my doctor Your lecture 
was wonderful. Monsieur Roux — most interesting and instructive , 
I shall never forget it " 

Robichon bowed his acknowledgments 

" Sit down. Monsieur Roux, do not stand I Let me offer you some 
wine I am forbidden to touch it myself I am a poor host, but my 
age must be my excuse " 

" To be the guest of monsieur le marquis,” murmured Robichon, 
" is a privilege, an honour, which — er " 

" Ah," sighed the marquis, " I shall very soon be in the Republic 
where all men are really equals and the only masters are the worms 
My reason for requesting you to come was to speak of your unfortunate 
experiences — of a certain unfortunate experience in particular You 
referred in your lecture to the execution of one called ' Victor Lesueur ' 
He died game, hem ? " 

“ As plucky a soul as I ever dispatched I " said Robichon, savpm 
ing the burgundy. 

“ Ah I Not a tremor 7 He strode to the guillotine like a man ? " 

“ Like a hero I " said Robichon, who knew nothing about him 

‘ That was fine," said the marquis , “ that was as it should be ! 
You have never known a prisoner to die more bravely ? " There 
was a note of pnde in his voice that was unmistakable 

" I shall always recall his courage with respect," declared Robichon, 
mystified 

" Did you respect it at the time ? " t 

“ Pardon, monsieur le marquis ? " 

" I inquire if you respected it at the time , did you spare him all 
needless suffering ? " 

“ There is no suffering," said Robichon “ So swift is the knife 
that " 

The host made a gesture of impatience “ I refer to mental 
suffering Cannot you realise the emotions of an innocent man con- 
demned to a shameful death ? " 
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" Innocent ? As for that, they all say that they are innocent " 

" I do not doubt it Victor, however, spoke the truth I know 
it He was my son " 

*' Your son ? " faltered Robichon, aghast 

“ My only son — the only soul I loved on earth. Yes , he was 
innocent, Monsieur Roux And it was you who butchered him — 
he died by your hands ! ” 

" I — I was but the instrument of the law/' stammered Robichon. 
" I was not responsible for his fate, myself ” 

" You have given a masterly lecture, Monsieur Roux," said the 
marquis musingly “ I find myself m agreement with all that you 
said in it — * you are his murderer ' I hope the wine is to your taste. 
Monsieur Roux ? Do not spare it I " 

" The wine ? ” gasped the actor. He started to his feet, trem- 
bling — he understood 

" It is poisoned," said the old man calmly " In an hour you 
will be dead " 

" Great Heavens 1 " moaned Robichon Already he was conscious 
of a strange sensation — his blood was chilled, his limbs were weighted, 
there were shadows before his eyes 

" Oh I I have no fear of you,” continued the other, " I am feeble, 
I could not defend myself , but your violence would avail you nothing 
Fight, or faint, as you please — you are doomed ” 

For some seconds they stared at each other dumbly — the actor 
paralysed by terror, the host wearing the smile of a lunatic And then 
the " lunatic " slowly took court-plaster from his teeth, and removed 
features, and lifted a wig 

And when the whole story was pubhshed, a dehghted Pans awarded 
the palm to Qumquart without a dissentient voice, for while Robichon 
had duped an audience, Qumquart had duped Robichon himself 
Robichon bought the silver candlesticks, which had been hired for 
the occasion, and he presented them to Qumquart and Suzanne on 
their wedding-day 
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THE LITTLE BROWN ’BUS 

W EST India Dock Road is half inclined to put up its shutters, 
but reluctant to do this — albeit the hour is late — because 
foreign sailors, much more at sea here than when on the 
ocean, are still loafing on the edge of the pavement The shops have 
everything a sea-going man may desire, from bars of hard yellow soap 
and fur caps and scarlet pocket-handkerchiefs to chromos of smiling 
young women in hats of the early 'eighties , the job lots of literature tied 
up with a boot-lace are calculated to satisfy nearly every taste Outside 
the long red Asiatic Home and on its broad steps a few melancholy 
Chinamen stand, with queues carefully twisted up and pinned under 
their blue linen caps this because the Lunehouse boy has a weakness 
for pulling a pig-tail when be sees one, crying " Shawp I ” and running 
away Up Millwall way they are carrying round baskets of vegetables 
yoked over the shoulders By the side of the tram terminus, and near 
the red-eyed fire-station, stands the 'bus A little brown 'bus, with 
yellow wheels, there for the convenience of those whom circumstances 
compel to go to the Isle of Dogs 
" Right for Singapore, cap'en ? ” 

“ Jump in," says the driver from the pavement, making one more 
attempt to light his pipe 

" Change anywheres, cap'en ? " 

" Yes,” replies the driver curtly , " you’P have to change a lot 
'fore you get on board your ship " 

" Not cross, are you, cap'en ? ” 

" Look here, my lad," says the driver, goaded by this inquiry 
" You get into that blooming 'bus and take your seat and shut your 
head That’s all you've got to do " 

" I’ve seen your face somewhere before,” says the peak-capped 
sailor " Any relation to old Frank Macey that used to live at Devon- 
port ? ” Sulky reply in the negative “ Then 'ave a agar," says the 
sailor genially " Put your pipe in your hat and have something to 
smoke. Lor’ bless my soul, I am glad to meet you How’s the 
missus ? ” 

Driver, accepting two pale brown agars from the envelope offered, 
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answers that he never had a missus, and expresses a pious hope 
that, with the help of Providence and his own acuteness, he never 
may 

A piano organ starts one of Sousa's marches, and the sailor, 
encouraged by the comparative friendliness of the driver, solicits the 
favour of his hand for a waltz , but here the driver draws the line, 
and with the assistance of a strap cranes himself up into his seat, giving 
the sailor renewed advice to secure a place inside , which the sailor 
does, hailing the passengers with a sea-faring salutation and lurching 
into the one vacant seat more by accident than design The little 
brown 'bus turns and goes across the tram lines 

" Well," says the friendly sailor, " how are we ail getting on, this 
voy'ge ? " Some of the passengers are sleepy and some are thoughtful , 
the sailor, closing one eye, selects a quiet, puss-headed Japanese 
" Very glad to hear,” he says, laying a hand on the other’s knee, " that 
me and old Solsbury managed that little affair all right We're chums, 
ain't we ? ” 

The short Japanese sailor, with N Y K on his collar, smiles and 
nods “ Very well, then ! ” says the sailor, with an injured air, " why 
not shake hands ? Has anybody been telling you anything 'bout me ? 

Because if so " The Japanese accepts the large hand " That’s 

better I ” remarks the sailor, restored to good temper " Now, having 
gone so fur, I should like to go a bit further and shake 'ands with 
everybody — Just to show there's no lll-feehng ” 

The little 'bus swerves round between the high walls that border 
the commencement of West Ferry Road " There 1 Now you can 
all say you've shook 'ands with a honest seafaring man ” 

" I sha’n’t brag about it,” remarks a stout woman opposite 
" Oh, mother 1 " protests the sailor tearfully, " don’t be so 'arsh 
with your blue-eyed boy ” 

" Blue-eyed nuisance,” amends the stout woman 
" There’s a mce parent for you ! Bring up a mother m the way 

she should go, and when she grows old Anybody got any objection 

to my singing a song ? " 

" Yes," say the other passengers with unanimity, " we have." 

" You asn't so fond of me as you used to be," remarks the sailor 
regretfully " Ever since that affair out at Valp'raiso you all seem 
different somehow * Oh, thou ’ast changed, my darling ,* *' sings the 
sailor , " ' Thou smii’st no more at me. Thou 'ast no word of fond 
farewell. As I put out to ' — Way — ho ! ” . 
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The little 'bus rattles across a wooden bndge separating the docks 
from the nver , the passengers find coppers and hand up their pennies 
through a hole in the roof to the driver. Some want change and this 
makes for conversation One spare, melancholy woman, who has been 
marketing, with a shining black bag, the lock of which has long since 
refused to perform any of the duties of a lock, deplores the price of 
bread, and says (with determination) that she has really made up her 
mind if it goes much higher — well (despairingly), she does not know 
what she shall do From which the conversation goes by a rapid stage 
to the difficulty that the thin lady has with her youngest boy, who 
has lately been going to theatres , the other beats this with a deplorable 
story of her uncle John, who went in for religion 

" It all goes to show," says this lady, as she pulls the strap and 
prepares to alight at Glengall Road, “ that it's a mistake to go to either 
extreme , the 'appy me} urn's my motto. Good-night, all I Don't 
be late in the morning ” 

The Japanese also descends here, to disappear in the meagrely- 
lighted streets, and on the talkative sailor, who has been asleep, dis- 
covering this, he weeps and declares that he has not a fnend left in 

the world , that he is forsaken and alone , for two pins he would 

If only he had some one to love him ! If only some tidy, respectable 
woman, with a bit put by in the Savings Bank, would come to him 
and say, " Jim Allwnght, give up seafaring life and settle down i n 
shore and keep an eye on the shop and entertain your fnends with a 
glass now and again,” why, then he would say, ” Done with you I ” 
and give the old ship the chuck without the least hesitation 

" I'm the most reas'nable, good-tempered man alive,” remarks the 
sailor contentedly " Nothing ever upset me I take everything as 
it comes What you all getting out for ? " 

" Because,” explains one of the descending passengers politely, 
“ because we can’t go any further That's why I " 

“ And a dashed good reason, too,” cnes the sailor agreeably. 
" Goo’ ni’ everybody Goblessye ” 

The spare, thin old woman stands on the edge of the pavement, 
watching him as he goes The driver of the httle brown 'bus announces 
his intention of utilising the minutes of waiting before the return 
journey by going into the tavern in order to get the right tune , the 
bystanders ignore the hint, and he goes alone. 

” I used to have a son that was that way inclined,” says the thin 
woman, rather wistfully, ” only he was never funny with it ” 
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INSIDE-OUT 

THE STORY OF BUNDER-RUNDER, THE JAILBIRD 

B UNDER-RUNDER was in jail He was there for having talked 
too much, for saying things which the owners of the jail did not 
at all like, and which those who did not own the jail liked only 

too well 

The people of the country did not own the jail , that you must quite 
understand It was owned by those of another country , the natives 
only paid for it That was Bunder-Runder’s complaint, or one of them. 
He did not yet know how good it was for a people not to own jails at 
all, and how much better it was to be in a jail than to own one Would 
he ever find that out, do you think ? What can a jail teach one ? 

In this jail Bunder-Runder was to remain for ten years He was a 
young man, strong, rather beautiful Women loved to look at him 
They laughed when they saw him put forth his strength easily to do 
them a service , they laughed more when they put their children mto 
his arms for him to play with He had not yet any children of his own 
That was soon to have been — love, mamage, and home The vision 
he had long had of them was then to become a dear, kind, foolish reality, 
a little world of his own to shape and chensh and make grow, sweeter 
and more beautiful than all the bigger world around him But now, 
no That little world, on the making of which his mind had been bent, 
had fallen from his hand, shattered 
Ten years I 

" When I come out," Bunder-Runder said to himself, " I shall be 
old Every one will have forgotten me It will be like another world , 
my thoughts will not have gone mto it, or anything I have done , 
I shall not belong to it I shall be old, but I shall have made nothing " 
And as he thought thus, his very blood seemed to be weeping — the 
warm, swift blood which ran strenuously through him, touching as 
with tears the heart and head and feet and hands, which henceforth 
were to be useless 

Every tune he began thinking, gnef took hold of his thoughts and 
drew them to the same end 

" I am shut up m walls," he cned " It were better that I were 
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dead " Just as his blood went weeping through his body, so through 
his brain his thoughts went weeping from place to place , round and 
round wearily they went, beating a high-road for gnef to travel by. 

After he had been in prison for a while, food was brought to him, 
and he ate , but he did not know why he ate 

" I am eating only to become old," he said to himself. " What 
good is that to me ? " He left off eating 

But presently he grew so hungry that food seemed good to him 
again, and tune not so long or so vain a thing as dying without having 
learned all that there was to learn 

So when food was again brought to him he ate, sitting to it in seemly 
fashion, with thoughts turned aside from gnef for a while to the strange 
beauty and brotherhood of things which grew and were serviceable to 
man 

Then his mind went out to the nce-fields, green and waving and 
changing colour toward ripeness from day to day , changing, too, as 
the light fell on them, morning or evemng, from east or west , and at 
night, under moon and stars, more wonderfully changed still, and 
always different, yet always inwardly the same 

But as soon as he had finished eating, his thoughts came back to 
him with a shock, and he remembered that he was a prisoner 

“ I shall see the nce-fields shining no more," he said, " till I am old 
Then they will have ceased to shme, for then with my old eyes I sh tP 
no longer see them " And turning his face to the wall, he wept It 
was always the same wall his thoughts came back to 

The same wall I How long had that wall been there ? How had 
it come ? Who were the men that had built it > He began to look at 
and to examine it It was strong, but it was n -*t very old , not so old, 
he thought, as his own father Yet it seemed older, for already within 
its narrow space many young hves had pined and faded and grown old 
waiting for freedom 

Then, as he bethought him, he knew how it had come, and what 
men had had the building of it They were his own brothers, his 
countrymen , and they, not gladly or willingly, but being ordered to 
it and for payment, had built this wall to be a prison for themselves and 
others They had drawn clay from the beds of dried nvers, they had 
made bncks, they had hewn stone and timber, they had mixed plaster 
and mortar, they had reared up beam and roof, cutting off light and 
air from the space below, dividing it into cells , and now into this space 
below he, their brother, had come to be kept, wasted and useless, to 
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bury bit by bit, one day at a time, with nothing of change to make one 
seem different from another, the ten most beautiful years of his life, 
with all their gladness taken out of them 

" Oh, Brothers, why have you done this to me ? " he cned. 

And suddenly his own thoughts answered for them 
" Because we could not help ourselves , because we are all broken 
parts of that which was meant to be one whole All over the world 
men are building walls, dividing themselves each from each, through 
ignorance and cruelty and fear Because they don’t know, that is why 
people are afraid of one another , and being afraid, they become cruel 
That is why they build walls, not here only All over the world it is 
the same — walls, walls As walls grow rotten and old, as long as fear 
lasts, they will make us build others in place of them " 

Bunder-Runder laid his hand on his prison-wall , he felt the strength 
and the depth of it, how well it was built, what a lot of bnck and stone 
lay there, imprisoned like himself, but for much longer a time Of that 
imprisonment not ten or twenty or fifty years would see the end 

“ Brothers,” said Bunder-Runder, "lam sorry for you For your 
setting free is further away than nune , before you even begin to be 
old I shall be dead Old age is good, is it not ? But it is so far away ” 
Thus to his pnson-wall he spoke, pitying it 

Suddenly he had a thought it stood up and looked at him It 
seemed to be standing only on one foot, on the very point of a toe, as 
if to show, even without motion, how light and quick and alert it could 
be Then it seemed as though it lifted a hand and beckoned to him 
" Let us go out 1 ” it said 

" How can one go out through this wall ? ” said Bunder-Runder. 

“ We are m prison " 

" There is no wall that I cannot get through,” said his thought. 
It gave a flick of its foot, and was gone 
A moment later, and it was back again 
" Outside there is sunshine,” it said 
" Yes,” said Bunder-Runder, very attentive 
“ There has been ram,” his thought went on " The wells are all 
full, the streams are running down from the hills , the frogs are sin gin g 
in the marshes, and the rice-fields are beginning to look green.” 

" I know,” said Bunder-Runder 

Other thoughts began cropping up thick and fast , in and out they 
went It was quite true that there was no wall they could not get 
through. They began to crowd in on him Bunder-Runder let them 
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come and go again just as they liked He made them all welcome If 
they wished to stay, they stayed , if they wished to go, they went 

Bunder-Runder sat m a sort of dream 

" This wall is weanng thin/' he said to himself and laughed, while 
quicker and quicker his thoughts went m and out. 

Presently he began singing First he began imitating the song of 
the frogs, then of the birds Heanng so much noise going on within, 
one of the jailers looked in on him But Bunder-Runder was outside, 
and did not see him , Bunder-Runder was up in the hills. He had 
climbed quite high , he was looking down on the plain , he could see 
all the streams shining away through the grain-fields , he could see 
men driving bullocks along the road , he could hear them call as they 
passed to other men working m the fields , he could hear 

" Hi, you I ” cned his jailer for the third tune " Not so much 
noise m there I ” 

Bunder-Runder came back with a bound, and sat cross-legged, 
smiling up at the eye which looked m on him through the hole in the 
door 

" High and mighty and merciful, I beg pardon,” said Bunder- 
Runder respectfully , " I forgot myself , I did not remember where 
I was It is a beautiful day, is it not ? " 

The jailer grunted and withdrew, and Bunder-Runder was off again 
He came back to his cell to sleep, quite tired, but most wonderfully 
refreshed Truly, as he had said, it had been a beautiful day 

After that the days grew more and more beautiful In and out 
went his thoughts , they never left him alone He was always for- 
getting himself, and sang without knowing it 

His jailer reported him to the governor 

“ Bunder-Runder," he said, “ is always making more noise than he 
has any nght to From the way he sings. Sahib, you would think he 
was at a festival or at a wedding or at a nch uncle’s funeral I can't 
cure him of it , I’ve left him without light and I’ve left him without 
food, and still he goes on It's not reasonable unless he is plannin g 
some way by which to escape ” 

The governor seemed to think as the jailer did , he caused Bunder- 
Runder to be brought before him, and examined him up and down, and 
could discover nothing He caused his cell to be searched, and, to 
make doubly sure, had him transferred to another. But despite it all, 
the singing of Bunder-Runder went on, and some days it was as though 
he were burying not one nch uncle, but ten. 
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In a way that is what Bunder-Runder was doing He was burying 
one after another all the injuries that hfe had done him m the days when 
he was at liberty, and from the grave of every injury and injustice that 
he buned a little kindness sprang up to hfe and came to keep him 
company. Bunder-Runder’s cell became full of these little 
They sat round him and under him, they leaned over him, they laughed 
and jested, pushing him this way and that Every morning when he 
woke they pushed him mto the open He left his cell behind, passing 
through the thin walls, and followed their leading away over the shining 
plains and into the hves of people he knew and of others he had never 
known, and of others still who had not yet been bom 

He began to make a poem about them all in his own head , he must 
not write it down That occupied him , day by day it grew larger, filling 
his mind He sat very silent , his jailer no more complained of him 
" His spint is properly broken," said he to the governor , " he has 
become good " And the governor gave him a good-conduct mark 
In the course of three years Bunder-Runder earned a lot of good- 
conduct marks, but he did not know of it The poem was nearly 
finished , that was all he cared about 

It was a very beautiful poem, all about children — children of tender 
years, children in the spnng of youth, in the full strength of manhood, 
and in the decline of age , for he had found out that secret which keeps 
alive the common child in us all When the governor of the prison 
came and spoke to him, Bunder-Runder heard him — under his beard 
and inside that fat, red face of his — babbling hke a child , and putting 
it mto his poem as soon as the governor's back was turned, he swung 
his head this way and that and laughed for the babbling of the 
governor’s voice was as sweet to him as the sound of a brook that runs 
down to empty itself mto the great river and mto the sea It wanted 
only that the poem was done 

Out in the world everything had begun to spnng , flowers and the 
young green fields of nee and music m the living heart , and from every 
tree, a httle shaken by the wind, came fragrance to catch the breath 
and a twinkle of leaves to make delight to the eye Bunder-Runder 
was there in the midst of it all , oh, yes, he was there His poem was 
finished fibw, and he stood on the ndge of hills looking out over the 
villages of the plains, and in every village, he knew, festival was going 
on, and people were rejoicing, perhaps not knowing why But he knew 
that it was because the eternal child m Nature was looking once more 
into men's eyes as unspoiled as ever, as dear and shining and pure as 
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in the days o! old For hundreds and thousands of years wrong and 
cruelty had been trying to possess and cover the earth , but it had 
failed, and Nature was as much a child as she had ever been 

Bunder-Runder, with his finished poem in his heart, followed his 
thoughts from village to village , and everywhere he went he found a 
home waiting for him He had not to speak the meaning of his poem 
was in his face , people came and looked at him, then ran to tell others, 
and word of him went before Everywhere he went that day whole 
villages came out to meet him The children and the young women 
threw garlands upon him as he passed He became a wagon of flowers , 
a wonderful scent filled his brain , he ceased to see the faces that 
thronged about him or hear the voices of the people Forward and 
forward he moved till he came to a deep sleep 

In the evening, just before sunset, the jailer opened the door of 
Bunder-Runder's cell He looked in , then, without looking again, 
he ran fast, fast to fetch the governor He was almost too frightened 
to speak , but what he did say was enough to make the governor 
understand that the prison rules were being broken So the governor 
put on an angry countenance and came with him to the door of 
Bunder-Runder's cell 

Inside sat Bunder-Runder very still, his legs crossed, his hands 
resting upon his feet , and all about him hung garlands of flower . 
breathing incense very strange The cell was full of their fragrant • 

" Number 109," said the governor, " where did you get those 
flowers ? ” 

Bunder-Runder did not answer 

" Go and give him a shake,” said the governor " He is asleep ” 

" Sahib, I dare not,” replied the Jailer 

So the governor went and did it himself At the governor’s touch 
Bunder-Runder bowed softly forward, his face to the ground , and 
suddenly all the garlands of flowers that were upon him faded away, 
leaving only their fragrance behind 

The governor turned and ran out of the cell, for he too was afraid 
Bunder-Runder was just as harmless now that he was dead as ever 
he had been in life, and yet the governor was afraid That is often 
the way People are afraid of things they do not understand 

The cell where Bunder-Runder lived those three years making his 
poem has been many times washed and disinfected , but there is still 
something the matter with it, and it is almost useless, for when a 
prisoner is put into it he sings. 
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THE SALOON PASSENGER 

AS the cable was hauled in, and the usual cheenng passed be- 
tween tug and ship, Sknmshire unclenched his teeth and 
gave tongue with a gusto as cynical as it was sincere It 
had just come home to him that this was the last link with land, 
and he beheld it broken with ineffable relief Tuskar Rock was 
already a little thing astern , the Australian coast lay the width of 
the world away , the captain did not expect even to sight any other, 
and had assured Sknmshire that the average passage was not less 
than mnety days So, whatever was to happen m the end, he had 
three months more of hfe, and of such liberty as a sailing-ship affords 

He descended to his cabin, locked himself in, and lay down to read 
what the newspapers had to say about the murder It seemed strange 
to Sknmshire that this was the first opportunity he had had of reading 
up his own cnme , but the pecuhar circumstances of his departure 
had forbidden him many a last pleasure ashore, and he was only too 
glad to have the papers to read now and a state-room to himself in 
which to read them There was a heavy sea running, and Sknmshire 
was no sailor But he would not have been without the motion, or 
even its effects upon himself Both were an incessant reminder 
that his cabin was not a pnson cell, and could not turn into one for 
three months at all events Besides, he was not the man to surrender 
to a malady which is largely nervous So he lay occupied m his 
berth , medium -sized, dark-skinned, neither young nor middle- 
aged , only respectably dressed, and with salient jaw unshaven since 
the thing of which he read without a flicker of the heavy eyelids or 
a tremor of the hairy hands 

He had five papers of that morning's date , the cnme was worthily 
reported in them all , one or two had leaders on its peculiar atrocity 
Sknmshire sighed when he came to the end , it was hard that he 
could see* no more papers for three months The egotism of the 
criminal was excited within him It was lucky he was no longer 
on land , he would have run any risk for the evening papers. His 

256 



THE SALOON PASSENGER 


257 


very anonymity as author of the tragedy — the thing to which he owed 
his temporary security — was a certain irritation to him He was 
not ashamed of what he had done It read wonderfully, and was 
already admitted to have shown that diabolical cleverness and audacity 
for which Sknmshire alone deserved the credit , yet it looked as 
though he would never get it Thus far, at least, it was plain that 
there was not a shred of evidence against him, or against any person 
upon earth He sighed again , smiled at himself for sighing , and, 
closing his eyes for the first tune since the murder, slept like a baby 
for several hours 

Sknmshire was the only passenger in the saloon, of which he 
presently became the life and soul At the first meal he yielded to 
the temptation of a casual allusion to the murder on the Caledonian 
Railway , but though they had heard of it, neither captain nor officers 
showed much interest m the subject, which Sknmshire dropped with 
a show of equal indifference And this was his last weakness of the 
kind He threw his newspapers overboard, and conquered the morbid 
v ani ty they had inspired by a superb effort of the will Remorse 
he had none, and for three months certain he was absolutely safe. 
So he determined to enjoy himself meanwhile , and, in doing so, 
being a dominant personality, he managed to diffuse considerable 
enjoyment throughout the ship 

This man was not a gentleman in either the widest or the narrower 
sense of that invidious term He wore cheap jewellery, cheap twetoj 
as yellow as his boots, paper collars, and shirts of a brilliant blue. 
He spoke with a Cockney intonation which, in a Scottish vessel, grated 
more or less upon every ear But he had funds of information and 
of anecdote as inexhaustible as his energy an i as entertaining as his 
rough good-humour He took a lively interest in every incident of 
the voyage, and was as ready to go aloft in a gale of wind as to make 
up a rubber m any part of the ship Within a month he was equally 
popular in the forecastle, the steerage, a^nd the captain’s cabin Then 
one morning Sk nmshir e awoke with a sense that something unusual 
was happening, followed by an instantaneous premonition of impending 
peril to himself 

There were too many boots and voices over his head , the ship 
was bowling sedately before the north-east trades, and otherwise as 
still as a ship could be. Sknmshire sat up and looked through his 
port-hole A lnw was passing them, also outward-bound, and some 
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three or four miles to port There was nothing alarming in that. 
Yet Sknmshire went straight on deck m his pyjamas , and, on the 
top rung of the poop-ladder, paused an instant, his now bearded jaw 
more salient than it had been for weeks 

Four little flags fluttered one above the other from the peak 
halbards, and at the weather-rail stood the captain, a powerful figure 
of a man, with his long legs planted well apart, and a marine binocular 
glued to his eyes Near him was the second mate, a simple young 
fellow, who greeted Sknmshire with a nod 

" What's up, M'Kendnck ? What is she ? ’’ 

" A Castle liner , one o' Donal' Cume’s Cape boats." 

" Why did you signal her ? ” whispered Sknmshire 
“ 'Twas she signalled us " 

“ Do you know what it’s all about ? ” 

" No, but the captain does '* 

The captain turned round as they were speaking, and Sknmshire 
read his secret at a glance It was his own, discovered since his flight 
and flashed across the sea by the liner’s pennons Meanwhile the 
captain was looking him up and down, his hitherto fnendly face con- 
vulsed with hatred and horror , and Sknmshire realised the instant 
necessity of appearing absolutely unsuspicious of suspicion 

" Mormn', captain," said he, with all the cheerful familianty which 
already existed between them , " and what's all this bloomin' signallin' 
about ? " 

“ Want to know ? " thundered the captain, now looking him 
through and through 
** You bet I do " 

And Sknmshire held his breath upon an insinuating gnn, parrying 
plain abhorrence with seeming unconcern, until the other merely stared 
“ Then you can mind your own business," roared the captain 
at last, " and get ofi my poop — and speak to my officer of the watch 
again at your peril I " 

“ Well — I’m — hanged ! ” drawled Sknmshire, and turned on his 
heel with the raised eyebrows of bewildered innocence , but the 
drops stood thick upon his forehead when he saw himself next minute 
in his stateroom mirror 

So he was found out , and the captain had been informed he had 
a murderer aboard , and detectives would meet the ship m Hobson’s 
Bay, and the murderer would be escorted back through the Suez 
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Canal and duly hanged after nothing better than a run round the world 
for his money ! The thing had happened before * it had been the 
fate of the first tram murderer, but he had taken the wrong hat 
in his panic What on earth had Sknmshire left behind him that 
was going to hang him after all ? 

He could not think, nor was that the thing to think about. The 
immediate necessity he had seen at once, with extraordinary quickness 
of perception, and he had already acted upon it with a nerve more 
extraordinary still He must preserve such a front as should betray 
not the shadow of a dream that he could by any possibility be suspected 
by any soul on board , absolute ease must be his watchword, absolute 
security his pose , then they might like to save themselves the incon- 
venience of keeping him m irons, knowing that detectives would be 
waiting to do all the dirty work at the other end And m two months’ 
thinking a man should hit upon something, or he deserved to 
swing 

The opening day was not the worst The captain's rudeness was 
enough to account for a change in any man's manner , and Sknm- 
shire did both well and naturally to sulk for the remainder of that day 
His unusual silence gave him unusual opportunities for secret observa- 
tion, and he was thankful indeed that for the time being there was 
no necessity to live up to his popular reputation The scene of the 
morning was all over the ship , yet, so far as the saloon passengc: 
could see, the captain had not told anybody as yet The chief mate 
invited him into his cabin for a smoke, spread the usual newspaper 
for a spittoon, and spun the inevitable yarns , but then the chief was a 
hard-bitten old dog with nerves of iron and a face of brass , he might 
know everything, or nothing at all , it was for Sknmshire to adapt 
his manner to the first hypothesis, and to impress the mate with the 
exuberance of his spints and the utter lightness of his heart Later 
m the morning he had some conversation with the second officer 
It was but a word, and yet it confirmed the culpnt in his conviction 
about the signals 

“ What have I done," he asked M’Kendnck, “ to make the old man 
Jump down my throat like that ? ” 

" It wasna you," replied the second , " it was the signals But 
ye might have known not to bother him wi' questions just then." 

" But what the deuce were the signals about ? ” 

" That's more than I ken, Bennett," 
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This was Sknmshire's altos on board. 

“ Can't you find out ? " 

“ Mebbee I might — after a bit ” 

“ Why not now > " 

“ The old man’s got the book in his cabin — the deectionary-book 
about the signalling, ye ken It's my place to keep yon, but the 
old man's earned it off, and there’s no’ another in the ship " 

" Aha I " 

" Ou, ay, it was somethin’ for hissel', nae doot , but none of us kens 
what ; an' noo we never wull, for he’s as close as tar, is the old man " 
The “ old man " was m point of fact no older than Sknmshire, 
but he had worked hi9 way aft from ship's boy, and a cruel boyhood 
followed by an early command had aged and hardened him A fine 
seaman, and a firm, though fiery, commander, Captain Neilson had 
also as kind a heart as one could wish to win, and a mind as simple as 
it was fair It was on these qualities that Sknmshire determined 
to play, as he sulked in his deck-chair on the poop of the four-masted 
barque Lochwtnnoch, while the captain thumped up and down in his 
rubber soles, his face black with thought, and a baleful eye upon the 
picture of offended oblivion behind the novel m the chair 

It was an interesting contest that was beginning between thi 9 
pair, both of whom were strong, determined, wilful men , but one 
was as cunning as the other was kind, and he not only read his better 
like a book, but supplied in his turn a very legible and entirely plausible 
reading of himself He never dreamt of impressing the captain as 
an innocent man , that would entail an alteration of pose inconsistent 
with the attitude of one who entertained no tittle of suspicion that 
the morning's signalling had been about himself On the contrary, 
what he had really been, and what he must now doubly appear, was 
the guilty man who had very little fear of ever being detected, and 
not the fleeting shadow of a notion that such detection had already 
taken place. 

This was the obvious and the only r61e , he had played it instinct- 
ively thus far, and need only go on as he had begun The reward 
was at best precarious It depended entirely upon the character 
and temperament of Captain Neilson Sknmshire credited him with 
sufficient strength and sufficient humanity to do nothing and to tell 
nobody until the Australian detectives came aboard. But that 
remained to be proved. Neilson might leave Him a free man all the 
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voyage, and yet put him in irons before the very end ; it would be 
kinder to do so at once However, he should not do so at all if Sknm- 
shire could help it , and he was not long in letting fall an oblique and 
delicate, though an excessively audacious hint upon the responsibility 
of such a course m his own particular case 

It was at the mid-day meal, while the smoke of the accursed liner 
was still a dirty cloud on the horizon Neilson remained morose and 
silent, while the offended passenger would not give him word or look, 
but, on the other hand, talked more than ever, and with invidious 
gaiety, to the first and second officers The captain glowered at his 
plate, searching his transparent soul for the ideal course and catching 
very little of the conversation , how the topic of suicide arose he 
never knew 

" An’ I call it th’ act of a coward," young M'Kendnck was de- 
claring , " you can say what you like, but a man's no' a man that does 
the hke o' that " 

" Well, you think about it next time you’re havin' a shave, old 
man," retorted Sknmshire pleasantly “ Think o’ buryin' a razor m 
your neck, and the pam, and the blood cornin' over your fingers like 
as though you’d turned on the hot tap , and if you think long enough 
you'll know whether it's the act of a coward or whether it ain't " 

" I'd blow my blessed head in,” said the chief officer " It'd be 
quicker " 

" Oh, if it comes to that,” said Sknmshire, " I’d take prussic aod 
for choice It would take a lot to make me, I admit , but I’d do it 
like a shot to escape a worse death I've often thought, for instance, 
what a rum thing it is, m these days, that a man of any sense or educa- 
tion whatever should let himself live to be hung 1 " 

The captain looked up at this , so far he had merely listened. But 
Sknmshire was addressing himself to the chief mate at the other end 
of the table , neither look nor tone was intended to mclude Captain 
Neilson, the one being averted, and, the other lowered, to a nice 
degree of insolent disregard On the other hand, the manner of this 
theoretical suicide was all audacity and nonchalance, combined with 
a certain underlying sincerity which gave it a peculiar value in the 
mind of one listener In a word, it was the manner of a man so con- 
vinced of his own security as to afford the luxury of telling the truth 
about himself in jest 

“ They don't give you a chance," said the mate. " They watch 
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you night and day You'd be a good man, once you'd got to dance 
the hornpipe on nothing, if you went out any other way " 

" Nevertheless, I'd do it," said Sknmshire, with cheery confidence. 
“ I'd back myself to do it, and before their eyes " 

" Poison ? " 

" Yes " 

" In a nng, eh ? " 

" A nng 1 Do you suppose they'd leave you your rings ? No ; 
it might be in a hollow tooth, and it might not All I say is that 
I'd back myself to cheat the hangman " Sknmshire said it through 
his black moustache " And I’d do it, too," he added, after a pause 
Then, at last, the captain put in his word " You would do well," 
said he quietly " I once saw a man swing, and I never want to 
see another Ugh I " 

His eyes met Sknmshire’s, which fell deliberately , and the talkative 
tongue wagged no more that meal 

Thereafter Neilson was civility itself, only observant civility He 
had made up his mind in the knotty matter of the suspected murderer, 
and the latter read his determination as he had read the difficulty 
which it solved, if only for the present 

" So he means to let me go loose, only keeping an eye on me , so 
far, so good But how long — how long 7 If I thought he was going 

to put me m irons as soon as he sights the land " 

He looked over the side, and a slight shudder shook even his frame 
It was very blue water now, the depth unfathomable A shark had 
been seen that rooming And, sharks or no sharks, Sknmshire could 
not swim But he had two months of steady thought before him 
Meanwhile the captain showed some cunmng in his turn He 
evidently wished to convince himself that Sknmshire had not suspected 
the signalling One day, at any rate, the passenger was invited into 
the captain's cabin, in quite the old fnendly fashion, for a pipe and a 
chat , m the middle of which Neilson left him for five mmutes to 
speak to the officer of the watch As the north-east trades blew as 
strong and true as ever, as the yards had not been touched for days, 
and as no sail was in sight, Sknmshire scented a trap, and presently 
beheld one set under his nose in the shape of the si gnalling book. 
Sknmshifte smiled The captain found him buned m a magazine, 
and his little trap untouched And the obvious deduction was also 
final to the sailor's mind. 
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Six weeks produced no change in the outward situation, but 
brought the voyage so near its end that every soul but one waxed 
merry with the thought of shore — and that one seemed the merriest 
of them all They had come from the longitude of the Cape to that 
of Kangaroo Island in twenty days, and m all probability would enter 
Port Philip Heads m two days more. In one week the Lochmnnoch 
had logged close upon two thousand miles , boy and man, her com- 
mander had never made such an " easting " in his seagoing life His 
pleasure and his pnde were alike enormous, and Sknmshire conceived 
that his general good-will towards men could scarcely have suffered 
by the experience He determined, at all events, to feel his way to 
such compassion as an honest man could be expected to extend towards 
an unhung murderer , and he felt it with that mixture of cautious 
craft and sheer impudence which made him the formidable criminal 
he was 

It was the night that might prove the last of the voyage, and the 
last mght of freedom for the unhappy Sknmshire Unhappy he 
undoubtedly was, for the strain of continuing as he had begun, *' the 
life and soul of the ship," had told upon even his nerves in the end, 
though to the end it had been splendidly borne To-night, however, 
as he paced the poop by the captain’s side, he exhibited for the first 
tune a despondency which exactly fitted in with Neilson’s conception 
of his case 

'* I shall never forget this voyage,” said Sknmshire, sighing " You 
may not believe me, captain, but I’m sony it's over I am, indeed , 
no doubt I'm the only man m the ship who is " 

“ And why are you ? " asked Neilson, eyeing his passenger for 
once with the curiosity which had so long corn umed him, as also with 
the sympathy which had grown upon him, despite, or on account of, 
those sinister signals from the Castle liner 
Sknmshire shrugged 

" Oh, that’s a long story I've had® rum life of it, and not what 
you would call the life of a saint This voyage will stand out as one 
of its happiest chapters, that’s all , and it may be one of the last " 

" Why do you say that ? " 

" Oh, one can never tell " 

“ But what did you think of doing out there ? " 

" God knows ! " 

Neilson was miserable There was a ring in the hoarse voice that 
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went straight to his heart He longed to tell this man what was in 
store for him — what he himself knew — but he conquered the longing 
as he had conquered it before Time enough when the detectives 
came on board , dirty work and all responsibility would very well 
keep for them 

So the good captain thought to himself, as the pair took turns in 
silence , so the dominant brain at his side willed and intended that 
he should think 

" Whatever you hear of me,” resumed Sknmshire at last, " and 
however great a beast I may some day turn out, remember that I 
wasn’t one aboard your ship Will you, captain ? Remember the 
best of me and I'll be grateful, wherever I am, and whatever happens ” 
" I will, ’ said Neilson, hoarse in his turn , and he grasped the 
guilty hand Sknmshire had some ado to keep from smiling, but 
there was another point upon which he required an assurance, and 
he sought it after a decent pause 

“ So you expect to pass the Otway some time to-morrow ? ” 

" By dinner-time, if we’re lucky ” 

“ And there you signal ? ” 

“ Yes, they should hear of us m Melbourne early to-morrow after- 
noon ” 

“ And what about the pilot ? ” 

“Oh, he’ll come aboard later — certainly not before evening. 
It’s easy as mid-ocean till you come to the Heads, and we can't be 
there before nightfall, even if the wind holds fair ” 

" Well, let’s hope it may So long, captain, and a thousand thanks 
for all your kindness Dark night, by the way 1 ” 

” Yes, let’s hope to-morrow won’t be like it.” 

But the next night was darker still , there was neither moon nor 
star, and Sknmshire was thankful to have had speech with the captain 
while he could, for now he would speak to nobody, and to-morrow — ■ — 
There was no to-morrow in Sknmshire's mind, there was only to- 
night There was the hour he had been living for these six long weeks. 
There was the plan that had come to him with the south-east trades, 
and rolled in his mind through the Southern Ocean, only to reach 
perfection within the last few hours But it was perfect now And 
all beyond lay dark 

*' Isn't that their boat, sir ? ” 

It was the chief steward who wanted to know , he was dallying 
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on the poop in the excitement of the occasion The captain stood 
farther aft, an anxious face, a red cigar-end, and a blue Tam-O'- 
Shanter were all of him that showed in the intense darkness The 
main-yard had just been backed, and the chief officer was now on 
the quarter-deck, seeing the rope ladder over the side. It was through 
his glasses that Sknmshire was watching the pilot's cutter, or rather 
her lights, and as well as he could, by their meagre rays, the little 
boat that now bobbed against the cutter's side. 

“ It is the boat, ain’t it, sir ? " persisted the steward 
*’ Yes, I think so," said Sknmshire “ How many men come with 
the pilot as a rule ? " 

" Only himself and a chap to row him " 

" Ah 1 You might give these to the chief officer, steward I’m 
going to my cabin for a minute Don’t forget to thank the mate 
for lending me his glasses , they’ve been exceedingly useful to me ” 
And Sknmshire disappeared down the ladder , his tone had been 
strange, but the steward only remembered this afterwards , at the 
time he was too excited himself, and too glad of a glass to level at the 
boat, to note any such mcety as a mere tone 

" Four of them, by Jingo 1 " mused the steward “ I wonder 
what that's for ? " 

But he did not wonder long in a very few minutes the four wen 
on board, and ascending the same ladder by which Sknmshire had 
gone below, the pilot at their head Neilson received them at the 
break of the poop 

“ I congratulate you, captain," was the pilot's greeting ; " we 
didn’t expect you before next week Now, first allow me,” and he 
lowered his voice, " to introduce Inspector Robins, of the Melbourne 
police , this gentleman is an officer he has brought with him , and my 
man has come aboard for a message for the shore Mr Robins would 
like a word with you before we let hnji go There is no hurry, for 
I’m very much afraid I can’t take you in till daylight " 

Neilson took the inspector to the weather-rail 
“ I know what’s coming,” he said ’’ The Garth Castle 
signalled ” 

** I know, I know Have you got him ? Have you got him ? " 
rapped out Robins 

” Safe and sound," whispered the captain ; " and thinks himself 
as right as the bank, poor devil 1 " 



266 


E. W. HORNUNG 


*' Then you didn't put him in irons ? ” 

" No , I thought it better not to He'd have committed suicide 
I spotted that , sounded hun without his knowing,” said the crafty 
captain " I happened to read the signals myself, and I never let 
on to a soul m the ship ” 

The good fellow looked delighted with himself behind his red agar, 
but the acute face of the detective scarcely reflected his satisfaction 

" Well, that's all nght if he’s all right,” said Robins ” If you don't 
mud, captain, I'd like to be introduced to him One or both of us 
will spend the night with him, by your leave ” 

“ As you like,” said Neilson ; " but I can’t help feeling sorry for 
him He’s no more idea of this than the man in the moon That 
you, steward ? Where’s Mr Bennett ? He was here a minute ago.” 

" Yes, sir , only just gone below, sir ” 

“ Well, go and ask him to come up and dnnk with the pilot I'll 
introduce him to the pilot, and you can do what you like,” continued 
the captain, only wishing he could shirk a detestable duty altogether 
“ But I give you fair warning, this is a desperate man or I’m much 
mistaken in him ” 

" Desperate ! ” chuckled the inspector , “ don’t we know it ? It 
seems to have been as bad a murder as you've had m the old country 
for a long time In a tram All planned Victim in one carnage, 
our fnend m the next , got along footboard in tunnel, shot him dead 
through window, and got back Case of revenge, and other fellow 
no beauty, but this one’s got to swing On his way to join your 
ship, too , passage booked beforehand The most cold-blooded 
plant ” 

It was the chief steward, breathless and panic-stncken 

" His door’s locked " 

" He always does lock it,” exclaimed the captain, as Robins darted 
to the ladder with an oath 

" But now he won't answer ! " cned the steward 

And even with his words the answer came, m the terrific report 
of a revolver fired in a confined space Next instant the inspector 
had hurled himself into the little saloon, the others at his heels, and 
half the ship’s company at theirs There was no need to point out 
the culprit’s cabin White smoke was streaming through the ven- 
tilated panels , all stood watching it, but for a time none spoke. 
Then Robins turned upon the captain 
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" We have you to thank for this, Captain Neilson,” said he. " It 
is you who will have to answer for it ” 

Neilson turned white, but it was white heat with him. 

“ And so I will/' he thundered, “ but not to you t I don't answer 
to any confounded Colonial policeman, and I don’t take cheek from 
one either By Heaven, sir, I'm master of this ship, and for two pins 
I'll have you over the side again, detective or no detective Do 
your business and break in that door, and you leave me to mind mine 
at the proper time and in the proper place " 

He was furious with the fury of a masterful manner, whose word 
is law aboard his own vessel, and yet beneath this vinle passion there 
lurked a certain secret satisfaction in the thought that the companion 
of so many weeks was at all events not to hang But the tragedy 
which had occurred was a greater unpleasantness for himself , indeed, 
it might well lead to something more, and Neilson stood in the gnp 
of gnm considerations m his own doorway, while Robins sent for the 
carpenter without addressing another syllable to the captain 

The saloon had been invaded by steerage passengers, and even by 
members of the crew, but discipline was for once a secondary matter 
in the eyes of Captain Neilson, and their fire was all for the insolent 
intruder who had dared to blame him aboard his own ship The 
carpenter had to fight his way through a small, but exceedingly dense, 
crowd, beginning on the quarter-deck outside, and at its thickest in 
the narrow passage terminating m the saloon On his arrival, however, 
the lock was soon forced, and the door swung inwards in a sudden 
silence, broken as suddenly by the detective’s voice 

“ Empty, by Heaven l " he shrieked " Hunt him — he's given 
us the slip ! " 

And the saloon emptied only less rapidly than it had filled, till 
Neilson had it to himself , he stepped over to the passenger's cabin, 
half expecting to find him hiding in sojne corner after all. There he 
was wrong , nor did he at once grasp the full significance of what he 
did find 

A revolver was dangling from a peg on one side of the cabin — 
dangling by a yard of twine secured to the trigger A few more 
inches of the twine, tied to the butt, had been severed by burning, as 
had another yard dangling from another peg at the opposite side of 
the cabin An inch of candle lay upon the floor The twine had been 
passed through it there was its mark in the wax. The whole had 
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been strung across the cabin and the candle lighted before Sknmshire 
left , the revolver, hung by the trigger as a man is hanged by the 
neck, had been given a three-feet drop, and gone oft duly as the flame 
burnt down to the string Such was the plan which an ingenious 
(if perverted) mind had taken several weeks to perfect 

Ncilson rushed on deck, to find all hands at the rail, and a fresh 
sensation m the air The pilot met him on the poop 

" My boat’s gone ! " he cned “ And the night like pitch I ” 
Nolson stood thunderstruck 
" Did you leave a man aboard ? " 

'* No, he came up for a telegram for the police in town ” 

" Then you can’t blame me there ” 

And the captain leapt upon the rail at the break of the poop 
“ Silence 1 ” he roared *' Silence — every man of you I If we 
can’t see we must listen . that’s it . not a whisper 
now ” 

At first there was nothing to be heard but the quick-drawn breath 
from half a hundred throats , then, out of the unpenetrable darkness, 
came the thud, thud, thud of an oar m a rowlock, already some distance 
away , but in which direction it was impossible to tell on such a night. 
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THE STOLEN BACILLUS 

" f-TpiHIS again/' said the Bacteriologist, slipping a glass slide 
I under the microscope, "is a preparation of the celebrated 
-R- Bacillus of cholera — the cholera germ " 

The pale-faced man peered down the microscope He was evidently 
not accustomed to that kind of thing, and held a limp white hand over 
his disengaged eye " I see very little," he said 

“ Touch this screw," said the Bacteriologist , " perhaps the micro- 
scope is out of focus for you Eyes vary so much Just the fraction 
of a turn this way or that " 

“ Ah 1 now I see," said the visitor " Not so very much to see 
after all Little streaks and shreds of pink And yet those little 
particles, those mere atomies, might multiply and devastate a city I 
Wonderful I " 

He stood up, and releasing the glass slip from the microscope, held 
it m his hand towards the window " Scarcely visible,” he said, 
scrutinising the preparation He hesitated " Are these — alive ? 
Are they dangerous now ? ” 

" Those have been stained and killed," said the Bacteriologist 
" I wish, for my own part, we could kill and stain every one of them 
in the universe ” 

" I suppose,” the pale man said with a slight smile, " that you 
scarcely care to have such things about you in the living — in the 
active state ? " 

" On the contrary, we are obliged to," said the Bacteriologist 
" Here, for instance — " He walked across the room and took up one 
of several sealed tubes “ Here is the Uving thing This is a cultiva- 
tion of the actual living disease bacteria " He hesitated " Bottled 
cholera, so to speak " 

A slight gleam of satisfaction appeared momentarily in the face 
of the pale man " It's a deadly thing to have in your possession," 
he said, devouring the little tube with his eyes The Bacteriologist 
watched the morbid pleasure in his visitor's expression This man, 
Who had visited him that afternoon with a note of introduction from 
an old friend, interested him from the very contrast of their dispositions. 
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The lank black hair and deep grey eyes, the haggard expression and 
nervous manner, the fitful yet keen interest of his visitor were a novel 
change from the phlegmatic deliberations of the ordinary scientific 
worker with whom the Bacteriologist chiefly associated It was 
perhaps natural, with a hearer evidently so impressionable to the 
lethal nature of his topic, to take the most effective aspect of the 
matter 

He held the tube in his hand thoughtfully " Yes, here is the 
pestilence imprisoned Only break such a httle tube as this into a 
supply of drinking-water, say to these minute particles of life that one 
must needs stain and examine with the highest powers of the micro- 
scope even to see, and that one can neither smell nor taste — say to 
them, * Go forth, increase and multiply, and replenish the cisterns,’ 
and death — mysterious, untraceable death, death swift and terrible, 
death full of pain and indignity — would be released upon this aty, 
and go hither and thither seeking his victims Here he would take 
the husband from the wife, here the child from its mother, here the 
statesman from his duty, and here the toiler from his trouble He 
would follow the water-mains, creeping along streets, picking out and 
punishing a house here and a house there where they did not boil their 
drinking-water, creeping into the wells of the mineral-water makers, 
getting washed into salad, and lying dormant in ices He would wait 
ready to be drunk in the horse-troughs, and by unwary children m the 
public fountains He would soak into the sod, to reappear in springs 
and wells at a thousand unexpected places Once start him at the 
water-supply, and before we could nng him in, and catch him again, 
he would have decimated the metropolis " 

He stopped abruptly He had been told rhetoric was his weakness 
” But he is quite safe here, you know — quite safe ” 

The pale-faced man nodded His eyes shone He cleared his* 
throat “ These Anarchist — rascals,” said he, " are fools, blind fools — 

to use bombs when this land of thing is attainable I think- " 

A gentle rap, a mere light touch of the finger-nails was heard at 
the door. The Bacteriologist opened it " Just a minute, dear,” 
whispered his wife 

When \e re-entered the laboratory his visitor was looking at his 
watch ” I had no idea I had wasted an hour of your time," he sai<L 
" Twelve minutes to four I ought to have left here by half-past ihteS 
But your things were really too interesting No, positively, I cannot 
stop a moment longer I have an engagement at four.” 
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He passed out of the room reiterating his thanks, and the 
Bacteriologist accompanied him to the door, and then returned thought* 
fully along the passage to his laboratory He was musing on the 
ethnology of his visitor Certainly the man was not a Teutonic type 
nor a common Latin one " A morbid product, anyhow, I am afraid,*' 
said the Bacteriologist to himself " How he gloated on those cultiva- 
tions of disease germs I ” A disturbing thought struck him He 
turned to the bench by the vapour-bath, and then very quickly to 
his wnting-table Then he felt hastily m his pockets, and then rushed 
to the door. “ I may have put it down on the hall table," he said 
" Mmnw | " he shouted hoarsely in the hall 
** Yes, dear," came a remote voice 

" Had I anything in my hand when I spoke to you, dear, just 
now ? " 

Pause 

" Nothing, dear, because I remember ’* 

" Blue nun 1 ” cned the Bacteriologist, and incontinently ran to 
the front door and down the steps of his house to the street 

Minme, hearing the door slam violently, ran in alarm to the window. 
Down the street a slender man was getting into a cab The Bacterio- 
logist, hatless, and in his carpet slippers, was running and gesticulating 
wildly towards this group One slipper came off, but he did not war 
for it “ He has gone mad 1 ” said Minme , " it's that horrid saeme 
of his ” , and, opening the window, would have called after him The 
slender man, suddenly glancing round, seemed struck with the same 
idea of mental disorder He pointed hastily to the Bacteriologist, said 
something to the cabman, the apron of the <~ab slammed, the whip 
swished, the horse's feet clattered, and in a moment cab, and Bacterio- 
logist hotly in pursuit, had receded up the vista of the roadway and 
^hsappeared round the corner 

Minm e remained straining out of th$ window for a mmute Then 
she drew her head back into the room again She was dumbfounded 
" Of course he is eccentric," she meditated " But running about 
London — in the height of the season, too — in his socks I " A happy 
thought struck her She hastily put her bonnet on, seized his shoes, 
went into the hall, took down his hat and light overcoat from the pegs, 
emerged upon the doorstep, and hailed a cab that opportunely crawled 
tijr “ Dnve me up the road and round Havelock Crescent, and see if 
we can find a gentleman running about in a velveteen coat and no hat " 
" Velveteen coat, ma’am, and no 'at Very good, ma’am " And 
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the cabman whipped up at once m the most matter-of-fact way, as if 
he drove to this address every day in his life 

Some few minutes later the little group of cabmen and loafers that 
collects round the cabmen's shelter at Haverstock Hill were startled 
by the passing of a cab with a ginger-coloured screw of a horse, driven 
furiously 

They were silent as it went by, and then as it receded — " That's 
’Arry Tcks Wot’s he got ? " said the stout gentleman known as 
Old Tootles 

" He’s a-usmg his whip, he is, to rights,” said the ostler boy 

" Hullo I ” said poor old Tommy Byles . “ here's another bloomin' 
loonatic Blowed if there ain't ” 

" It's old George,” said old Tootles, " and he's dnvm’ a loonatic, 
as you say Amt he a-dawin' out of the keb ? Wonder if he’s after 
'Any 'Icks ? " 

The group round the cabmen's shelter became animated Chorus 
" Go it, George I " " It’s a race ” “ You'll ketch 'em 1 ” " Whip 

up 1 

” She’s a goer, she is 1 ” said the ostler boy 

" Strike me giddy I ” cned old Tootles " Here ! I’m a-goin' to 
begin in a minute Here’s another comm’ If all the kebs m 
Hampstead ain’t gone mad this morning l ” 

” It’s a fieldmale this time,” said the ostler boy 

" She's a-followm’ him," said old Tootles " Usually the other 
way about ” 

“ Wliat's she got in her 'and ? " 

" Looks like a Tgh 'at " 

" What a bloomin' lark it is ! Three to one on old George,” said 
the ostler boy ” Nexst 1 " 

Minnie went by m a perfect roar of applause She did not like it, 
but she felt that she was domg her duty, and whirled on down Haver- 
stock Hill and Camden Town High Street with her eyes ever intent on 
the animated back view of old George, who was driving her vagrant 
husband so incomprehensibly away from her. 

The man m the foremost cab sat crouched in the corner, his arms 
tightly folded, and the little tube that contained such vast possibilities 
of destruction gripped m his hand His mood was a singular mixture 
of fear and exultation Chiefly he was afraid of being caught before 
he could accomplish his purpose, but behind this was a vaguer but 
larger fear of the awfulness of his crime. But his exultation far 
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exceeded his fear No Anarchist before him had ever approached this 
conception of his Ravachol, Vaillant, all those distinguished persons 
whose fame he had envied dwindled into insignificance beside him 
He had only to make sure of the water supply, and break the little tube 
into a reservoir How brilliantly he had planned it, forged the letter 
of introduction and got into the laboratory, and how bnlliantly he had 
seized his opportunity t The world should hear of him at last All 
those people who had sneered at him, neglected him, preferred other 
people to him, found his company undesirable, should consider him at 
last Death, death, death I They had always treated him as a man 
of no importance All the world had been in a conspiracy to keep him 
under He would teach them yet what it is to isolate a man What was 
this familiar street ? Great Saint Andrew Street, of course ! How 
fared the chase ? He craned out of the cab The Bacteriologist was 
scarcely fifty yards behind That was bad He would be caught and 
stopped yet He felt in his pocket for money, and found half-a- 
sovereign This he thrust up through the trap in the top of the cab 
into the man’s face " More," he shouted, " if only we get away " 

The money was snatched out of his hand “ Right you are," said 
the cabman, and the trap slammed, and the lash lay along the glistening 
side of the horse The cab swayed, and the Anarchist, half-standing 
under the trap, put the hand containing the little glass tube upon the 
apron to preserve his balance He felt the brittle thing crack, and the 
broken half of it rang upon the floor of the cab He fell back into the 
seat with a curse, and stared dismally at the two or three drops of 
moisture on the apron 

He shuddered 

" Well 1 I suppose I shall be the hrst Pf. 'w / Anyhow, I shall 
be a Martyr That's something But it is a filtny death, nevertheless 
I wonder if it hurts as much as they say " 

Presently a thought occurred to him— he groped between his feet. 
A little drop was still in the broken end of the tube, and he drank that 
tc make sure It was better to make sure At any rate, he would 
not fail 

Then it dawned upon him that there was no further need to escape 
the Bacteriologist In Wellington Street he told the cabman to stop, 
and got out He slipped on the step, and his head felt queer It was 
rapid stuff this cholera poison He waved his cabman out of existence, 
so to speak, and stood on the pavement with his arms folded upon his 
breast awaiting the arrival of the Bacteriologist. There was something 
vol ix r 
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tragic in his pose The sense of imminent death gave him a certain 
dignity He greeted his pursuer with a defiant laugh 

" Vive l’Anarchie 1 You are too late, my fnend I have drunk 
it The cholera is abroad ! ” 

The Bacteriologist from his cab beamed curiously at him through 
his spectacles " You have drunk it ! An Anarchist 1 I see now ” 
He was about to say something more, and then checked himself A 
smile hung in the corner of his mouth He opened the apron of his 
cab as if to descend, at which the Anarchist waved him a dramatic 
farewell and strode off towards Waterloo Bridge, carefully jostling his 
infected body against as many people as possible The Bacteriologist 
was so preoccupied with the vision of him that he scarcely manifested 
the slightest surprise at the appearance of Minnie upon the pavement 
with his hat and shoes and overcoat " Very good of you to bring my 
things," he said, and remained lost in contemplation of the receding 
figure of the Anarchist 

" You had better get in," he said, still staring Minnie felt 
absolutely convinced now that he was mad, and directed the cabman 
home on her own responsibility " Put on my shoes ? Certainly 
dear," said he, as the cab began to turn, and hid the strutting black 
figure, now small in the distance, from his eyes Then suddenly 
something grotesque struck him, and he laughed Then he remarked, 
“ It is really very serious, though " 

" You see, that man came to my house to see me, and he is an 
Anarchist No— don't faint, or I cannot possibly tell you the rest 
And I wanted to astonish him, not knowing he was an Anarchist, and 
took up a cultivation of that new species of Bactenum I was telling 
you of, that infest, and I think cause, the blue patches upon various 
monkeys , and hke a fool, I said it was Asiatic cholera And he ran 
away with it to poison the water of London, and he certainly might 
have made things look blue for this civilised city And now he has 
swallowed it Of course, I cannot say what will happen, but you know 
it turned that kitten blue, and the three puppies — in patches, and the 
sparrow — bright blue But the bother is, I shall have all the trouble 
and expense of preparing some more 

" Pdt on my coat on this hot day ! Why ? Because we might 
meet Mrs Jabber My dear, Mrs Jabber is not a draught. But why 

should I wear a coat on a hot day because of Mrs. ? Oh 1 very 

welL" 
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Hubert Gbobos Willi 

I HAD seen the Magic Shop from afar several tunes , I had passed 
it once or twice, a shop window of alluring little objects, magic 
balls, magic hens, wonderful cones, ventriloquist dolls, the 
material of the basket trick, packs of cards that looked all right, and 
all that sort of thing, but never had 1 thought of going in until one 
day, almost without warning, Gip hauled me by my finger right up 
to the window, and so conducted himself that there was nothing for 
it but to take him in I had not thought the place was there, to tell 
the truth — a modest-sized frontage in Regent Street, between the 
picture shop and the place where the chicks run about just out of 
patent incubators — but there it was sure enough I had fancied it 
was down nearer the Circus, or round the corner in Oxford Street, 
or even m Holbora , always over the way and a little inaccessible 
it had been, with something of the mirage in its position , but here 
it was now quite indisputably, and the fat end of Gip's pointing finger 
made a noise upon the glass 

“ If I was nch," said Gip, dabbing a finger at the Disappearing 
Egg, “ I’d buy myself that And that " — which was The Crying 
Baby, Very Human — " and that,” which was a mystery, and called, 
so a neat card asserted, " Buy One and Astonish Your Fnends ” 

“ Anything,” said Gip, ” will disappear under one of those cones 
I have read about it in a book 

” And there, dadda, is the Vanishing halfpenny— only they’ve 
put it this way up so’s we can’t see how it’s done " 

Gip, dear boy, inherits his mother's breeding, and he did not pro- 
pose to enter the shop or worry m any way , only, you know, quite 
unconsciously he lugged my finger doorward, and he made his interest 
Jear 

“ That,” he said, and pointed to the Magic Bottle 
" If you had that ? ” I said , at which promising inquiry he looked 
up with a sudden radiance 

" I could show it to Jessie,” he said, thoughtful as ever of others 
“ It’s less than a hundred days to your birthday, Gibbles,” I said, 
and laid my hand on the door-handle 

*75 
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Gip made no answer, but his gnp tightened on my finger, and so 
we came into the shop 

It was no common shop this , it was a magic shop, and all the 
prancing precedence Gip would have taken m the matter of mere 
toys was wanting He left the burthen of the conversation to me 

It was a little, narrow shop, not very well lit, and the door-bell 
pmged again with a plaintive note as we closed it behind us For a 
moment or so we were alone and could glance about us There was 
a tiger m papicr-macht on the glass case that covered the low counter 
— a grave, land-eyed tiger that waggled his head m a methodical 
manner , there were several crystal spheres, a china hand holding 
magic cards, a stock of magic fish-bowls in various sizes, and an im- 
modest magic hat that shamelessly displayed its springs On the 
floor were magic mirrors , one to draw you out long and thm, one to 
swell your head and vanish your legs, and one to make you short and 
fat like a draught , and while we were laughing at these the shopman, 
as I suppose, came m 

At any rate, there he was behind the counter— a curious, sallow, 
dark man, with one ear larger than the other and a chin like the toe- 
cap of a boot 

" What can we have the pleasure > " he said, spreading his long, 
magic fingers on the glass case , and so with a start we were aware 
of him 

“ I want,” I said, “ to buy my little boy a few simple tricks " 

“ Legerdemain ? " he asked " Mechanical ? Domestic ? " 

“ Anything amusing ? " said I 

" Um I ” said the shopman, and scratched his bead for a moment 
as if thinking Then, quite distinctly, he drew from his head a glass 
ball “ Something in this way ? ” he said, and held it out 

The action was unexpected I had seen the tnck done at enter- 
tainments endless tunes before — it's part of the common stock of 
conjurers — but I had not expected it here " That's good," I said, 
with a laugh 

" Isn't it ? " said the shopman 

Gip stretched out his disengaged hand to take this object and 
found merely a blank palm 

" It’^in your pocket," said the shopman, and there it was 1 

“ How much will that be ? " I asked 

** We make no charge for glass balls," said the shopman, politely 
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" We get them ” — he picked one out of his elbow as he spoke — “ free ” 
He produced another from the back of his neck, and laid it beside its 
predecessor on the counter Gip regarded his glass ball sagely, then 
directed a look of inquiry at the two on the counter, and finally brought 
his round-eyed scrutiny to the shopman, who smiled “ You may 
have those too," said the shopman, ” and, if you don’t mind, one 
from my mouth So / ” 

Gip counselled me mutely for a moment, and then in a profound 
silence put away the four balls, resumed my reassuring finger, and 
nerved himself for the next event 

“ We get all our smaller tncks in that way,” the shopman remarked 
I laughed in the manner of one who subscribes to a jest " Instead 
of going to the wholesale shop,” I said ” Of course, it’s cheaper.” 

" In a way,” the shopman said “ Though we pay in the end 
But not so heavily — as people suppose Our larger tncks, and 
our daily provisions and all the other things we want, we get out of 
that hat . And you know, sir, if you'll excuse my saying it, there 
isn't a wholesale shop, not for Genuine Magic goods, sir I don’t 
know if you noticed our inscnption — The Genuine Magic Shop ” He 
drew a business card from his cheek and handed it to me “ Genuine,” 
be said, with his finger on the word, and added, “ There is absolutely 
no deception, sir ” 

He seemed to be carrying out the joke pretty thoroughly, I though i 
He turned to Gip with a smile of remarkable affability " \ uj, 
you know, are the Right Sort of Boy ” 

I was surprised at his knowing that, because, in the interests of 
discipline, we keep it rather a secret even at home , but Gip received 
it in unflinching sdence, keeping a steadfast e> e on him 

" It’s only the Right Sort of Boy gets thi >ugh that doorway ” 
And, as if by way of illustration, there came a rattling at the 
door, and a squeaking little voice could be faintly heard " Nyar I 
I warn 'a go m there, dadda, I warn 'a go m there Ny-a-a-ah 1 ” 
and then the accents of a down-trodden parent, urging consolations 
ind propitiations ” It’s locked, Edward,” he said 
” But it isn’t,” said I 

" It is, sir,” said the shopman, " always — for that sort of child,” 
and as he spoke we had a glimpse of the other youngster, a little, white 
face, pallid from sweet-eating and over-sapid food, and distorted by 
evil passions, a ruthless little egotist, pawing at the enchanted pane 
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" It's no good, sir,” said the shopman, as I moved, with my natural 
helpfulness, doorward, and presently the spoilt child was earned off 
howling 

" How do you manage that ? ” I said, breathing a little more 
freely 

" Magic I " said the shopman, with a careless wave of the hand, 
and behold 1 sparks of coloured fire flew out of his fingers and vanished 
into the shadows of the shop 

" You were saying," he said, addressing himself to Gip, " before 
you came in, that you would like one of our ' Buy One and Astonish 
your Fnends ’ boxes ? " 

Gip, after a gallant effort, said " Yes " 

" It's m your pocket " 

And leaning over the counter — he really had an extraordinarily 
long body — this amazing person produced the article in the customary 
conjurer's manner " Paper," he said, and took a sheet out of the 
empty hat with the spnngs , " string,” and behdld his mouth was a 
stnng-box, from which he drew an unending thread, which when he 
had tied his parcel he bit off — and, it seemed to me, swallowed the 
ball of string And then he lit a candle at the nose of one of the 
ventnloquist's dummies, stuck one of his fingers (which had become 
sealing-wax red) mto the flame, and so sealed the parcel Then 
there was the Disappearing Egg, he remarked, and produced one 
from within my coat-breast and packed it, and also The Crying Baby, 
Very Human I handed each parcel to Gip as it was ready, and he 
clasped them to his chest 

He said very little, but his eyes were eloquent , the clutch of his 
arms was eloquent He was the playground of unspeakable emotions 
These, you know, were real Magics 

Then, with a start, I discovered something moving about in my 
hat — something soft and jumpy I whipped it off, and a ruffled 
pigeon — no doubt a confederate— dropped out and ran on the counter, 
and went, I fancy, mto a cardboard box behind the papter-machi 
tiger 

“ Tut, tut I ” said the shopman, dexterously relieving me of my 
head-dress , " careless bird, and — as I live — nesting 1 " 

He shook my hat, and shook out mto his extended hand two or 
three eggs, a large marble, a watch, about half a dozen of the inevitable 
glass balls, and then crumpled, crinkled paper, more and more and 
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more, talking all the time of the way in which people neglect to brash 
their hats inside as well as out, politely, of course, but with a certain 
personal application " All sorts of things accumulate, sir. . . 
Not you, of course, in particular Nearly every customer . . . 
Astonishing what they carry about with them " The crumpled 
paper rose and billowed on the counter more and more and more, 
until he was nearly hidden from us, until he was altogether hidden, 
and still his voice went on and on “ We none of us know what the 
fair semblance of a human being may conceal, sir Are we all then 

no better than brushed extenors, whited sepulchres ” 

His voice stopped — exactly like when you hit a neighbour's gramo- 
phone with a well-aimed bnck, the same instant silence, and the rustle 
of the paper stopped, and everything was still 

“ Have you done with my hat ? ” I said, after an interval 
There was no answer 

I stared at Gip, and Gip stared at me, and there were our distor- 
tions in the magic mirrors, looking very rum, and grave, and quiet . . . 

“ I think we’ll go now,” I said “ Will you tell me how much all 
this comes to 7 

" I say," I said, on a rather louder note, " I want the bill , and 
my hat, please ” 

It might have been a sniff from behind the paper pile 
" Let's look behind the counter, Gip,” I said ” He's making 
fun of us ” 

I led Gip round the head-wagging tiger, and what do you think 
there was behind the counter ? No one at all 1 Only my hat on 
the floor, and a common conjurer's lop-eared white rabbit lost in 
meditation, and looking as stupid and crumpled as only a conjurer’s 
rabbit can do I resumed my hat, and the rabbit lolloped a lollop 
or so out of my way 

“ Dadda ! ” said Gip, m a guilty whisper 
" What is it, Gip ? " said I 
“I do like this shop, dadda ’* 

" So should I,” I said to myself, " if the counter wouldn't suddenly 
extend itself to shut one off from the door " But I didn’t call Gip’s 
attention to that " Pussy 1 ’’ he said, with a hand out to the rabbit 
as it came lolloping past us , " Pussy, do Gip a magic I " and his eyes 
followed it as it squeezed through a door I had certainly not remarked 
a iqoment before Then this door opened wider, and the man with 
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one ear larger than the other appeared again He was smiling still, 
but his eye met mine with something between amusement and defiance 
“ You’d like to see our show-room, sir/’ he said, with an innocent 
suavity Gip tugged my finger forward 1 glanced at the counter 
and met the shopman’s eye again I was beginning to think the magic 
Just a httle too genuine " We haven't very much tune," I said But 
somehow we were inside the show-room before I could finish that 
" All goods of the same quality,” said the shopman, rubbing his 
flexible hands together, ” and that is the Best Nothing in the place 
that isn't genuine Magic, and warranted thoroughly rum Excuse 
me, sir l " 

I felt him pull at something that clung to my coat sleeve, and then 
I saw he held a little, wriggling red demon by the tail — the httle creature 
bit and fought and tried to get at his hand — and in a moment he tossed 
it carelessly behind a counter No doubt the thing was only an image 

of twisted india-rubber, but for the moment 1 And his gesture 

was exactly that of a man who handles some petty biting bit of vermin 
I glanced at Gip, but Gip was looking at a magic rocking-horse. I was 
glad he hadn’t seen the thing " I say,” I said, m an undertone, and 
indicating Gip, and the red demon with my eyes, “ you haven't many 
things like that about, have you ? " 

" None of ours 1 Probably brought it with you,” said the shop- 
man — also in an undertone, and with a more dazzling smile than ever 
” Astonishing what people will carry about with them unawares ! ” 
And then to Gip, " Do you see anything you fancy here ? ” 

There were many things that Gip fancied there 
He turned to this astonishing tradesman with mingled confidence 
and respect “ Is that a Magic Sword ? ” he said 

" A Magic Toy Sword It neither bends, breaks, nor cuts the 
fingers It renders the bearer invincible m battle against any one 
under eighteen Half-a-crown to seven and sixpence, according to 
size These panoplies on cards are for juvenile kmghts-errant and 
very useful — shield of safety, sandals of swiftness, helmet of invisi- 
bility ” 

" Oh, daddy I ” gasped Gip 

I tned to find out what they cost, but the shopman did not heed 
me He had got Gip now , he had got him away from my fing er ; 
he had embarked upon the exposition of all his confounded stock, 
and nothing was going to stop him Presently I saw with a qualm 
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of distrust and something very like Jealousy that Gip had hold of 
this person's finger as usually he has hold of mine No doubt the 
fellow was interesting, I thought, and had an interestingly faked lot 

of stuff, really good faked stuff, still 

I wandered after them, saying very little, but keeping an eye on 
this prestidigital fellow After all, Gip was enjoying it And no 
doubt when the time came to go we should be able to go quite 
easily 

It was a long, rambling place, that show-room, a gallery broken 
up by stands and stalls and pillars, with archways leading off to other 
departments, m which the queerest-looking assistants loafed and 
stared at one, and with perplexing mirrors and curtains So per- 
plexing, indeed, were these that I was presently unable to make out 
the door by which we had come 

The shopman showed Gip magic trains that ran without steam or 
clockwork, just as you set the signals, and then some very, very valu- 
able boxes of soldiers that all came alive directly you took off the lid 

and said I myself haven't a very quick ear and it was a tongue- 

twistmg sound, but Gip — he has his mother’s ear — got it in no time 
" Bravo ! " said the shopman, putting the men back into the box 
unceremoniously and handing it to Gip. " Now," said the shopman 
and in a moment Gip had made them all alive again 
“ You’ll take that box ? " asked the shopman 
" We'll take that box," said I, " unless you charge its full value 

In which case it would need a Trust Magnate " 

“ Dear heart I No I " and the shopman swept the little men back 
again, shut the lid, waved the box in the air, and there it was, in brown 
paper, tied up and — with Gtp's full name and address on the paper I 
The shopman laughed at my amazement 
“ This is the genuine magic," he said " The real thing " 

“ It's a little too genuine for my taste," I said again 
After that he fell to showing Gip tncks, odd tricks, and still odder 
tl e way they were done He explained them, he turned them inside 
out, and there was the dear little chap nodding his busy bit of a head 
m the sagest manner 

I did not attend as well as I might " Hey, presto I " said the 
Magic Shopman, and then would come the clear small " Hey, presto 1 " 
of the boy. But I was distracted by other things It was being borne 
in upon me Just how tremendously rum this place was , it was, so to 
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speak, inundated by a sense of rumness There was something a 
little nun about the fixtures even, about the ceiling, about the floor, 
about the casually distnbuted chairs 1 had a queer feeling that 
whenever I wasn’t looking at them straight they went askew, and 
moved about, and played a noiseless puss-in-the-comer behind my 
back And the cornice had a serpentine design with masks — masks 
altogether too expressive for proper plaster 

Then abruptly my attention was caught by one of the odd-looking 
assistants He was some way off and evidently unaware of my 
presence — I saw a sort of three-quarter length of him over a pile of 
toys and through an arch — and, you know, he was leaning against a 
pillar in an idle sort of way doing the most horrid things with his 
features I The particular horrid thing he did was with his nose He 
did it just as though he was idle and wanted to amuse himself First 
of all it was a short, blobby nose, and then suddenly he shot it out 
like a telescope, and then out it flew and became thinner and thinner 
until it was like a long, red, flexible whip Like a thing in a nightmare 
it was I He flourished it about and flung it forth as a fly-fisher flings 
his hne 

My instant thought was that Gip mustn't see him I turned about, 
and there was Gip quite preoccupied with the shopman, and thinking 
no evil They were whispering together and looking at me Gip 
was standing on a httle stool, and the shopman was holding a sort 
of big drum in his hand 

" Hide and seek, dadda 1 " cned Gip “ You're He I " 

And before I could do anything to prevent it, the shopman had 
clapped the big drum over him 

I saw what was up directly “ Take that off," I cned, " this 
instant t You'll frighten the boy Take it off t " 

The shopman with the unequal ears did so without a word, and 
held the big cylinder towards me to show its emptiness And the 
httle stool was vacant t In that instant my boy had utterly dis- 
appeared I 

You know, perhaps, that sinister something that comes like a hand 
out of the unseen and gnps your heart about You know it takes 
your common self away and leaves you tense and deliberate, neither 
slow nor hasty, neither angry nor afraid So it was with me 

I came up to this grinning shopman and kicked his stool aside. 

" Stop this folly I " I said. " Where is my boy ? " 
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“ Yon see/' he said, still displaying the dram's interior, " there 
is no deception ” 

I put out my hand to gnp him, and he eluded me by a dexterous 
movement I snatched again, and he turned from me and pushed 
open a door to escape “ Stop 1 ” 1 said, and he laughed, receding. 
I leapt after him — into utter darkness 

Thud l 

" Lor* bless my ’eart I I didn't see you coming, sir 1 ” 

I was in Regent Street, and I had collided with a decent-looking 
working man , and a yard away, perhaps, and looking a little per- 
plexed with himself, was Gip There was some sort of apology, and 
then Gip had turned and come to me with a bright little smile, as 
though for a moment he had missed me 

And he was carrying four parcels in his arm I 
He secured immediate possession of my finger 
For the second I was rather at a loss I stared round to see the 
door of the magic shop, and, behold, it was not there 1 There was 
no door, no shop, nothing, only the common pilaster between the 
shop where they sell pictures and the window with the chicks ! . 

I did the only thing possible m that mental tumult , I walked 
straight to the kerbstone and held up my umbrella for a cab 
“ ’Ansoms,” said Gip, in a note of culmmating exultation 
I helped him in, recalled my address with an effort, and got in also 
Something unusual proclaimed itself in my tail-coat pocket, and I 
felt and discovered a glass ball With a petulant expression I flung 
it into the street 
Gip said nothing 
For a space neither of us spoke 

“ Dadda I " said Gip, at last, “ that was a proper shop I " 

I came round with that to the problem of ]ust how the whole thing 
had seemed to him He looked completely undamaged — so far, good , 
he was neither scared nor unhinged, he was simply tremendously 
satisfied with the afternoon’s entertainment, and there in his arms 
were the four parcels 

Confound it * what could be in them ? 

** Um I ” I said " Little boys can’t go to shops like that every 
day " 

He received this with his usual stoicism, and for a moment I was 
sorry I was his father and not his mother, and so couldn't suddenly 
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there, coram publico, in our hansom, lass him After all, I thought, 
the thing wasn't so very bad 

But it was only when we opened the parcels that I really began 
to be reassured Three of them contained boxes of soldiers, quite 
ordinary lead soldiers, but of so good a quality as to make Gip altogether 
forget that originally these parcels had been Magic Tncks of the only 
genuine sort, and the fourth contained a kitten, a little living white 
kitten, in excellent health and appetite and temper 

I saw this unpacking with a sort of provisional relief I hung 
about in the nursery for quite an unconscionable tune 

That happened six months ago And now I am beginning to believe 
it is all right The kitten had only the magic natural to all kittens, 
and the soldiers seem as steady a company as any colonel could desire 
And Gip ? 

The intelligent parent will understand that I have to go cautiously 
with Gip 

But I went so far as this one day I said, " How would you hke 
your soldiers to come alive, Gip, and march about by themselves ? " 

“ Mine do,” said Gip ” I Just have to say a word I know before 
I open the lid ” 

" Then they march about alone ? ” 

“ Oh, quite, dadda I shouldn’t hke them if they didn’t do that ” 

I displayed no unbecoming surprise, and since then I have taken 
occasion to drop in upon him once or twice, unannounced, when the 
soldiers were about, but so far I have never discovered them performing 
in anything hke a magical manner 

It is so difficult to tell 

There's also a question ot finance I have an incurable habit of 
paying bills I have been up and down Regent Street several times, 
looking for that shop I am inclined to think, indeed, that in that 
matter honour is satisfied, and that, since Gip’s name and address are 
known to them, I may very well leave it to these people, whoever they 
may be, to send in their bill in their own time 
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A PORTRAIT 

I T is at the age of eighty that I picture him, without the vestige 
of a stoop, rather above middle height, of very well-proportioned 
figure, whose flatness of back and easy movements were the 
admiration of all who saw them His iron-grey eyes had lost none of 
their colour, they were set-in deep, so that their upper lids were 
invisible, and had a peculiar questioning directness, apt to change 
suddenly into twinkles His head was of fine shape — one did not 
suspect that it required a specially made hat, being a size larger than 
almost any other head , it was framed m very silky silvery hair, 
brushed in an arch across his forehead, and falling in becoming curves 
over the tips of his ears , and he wore always a full white beard and 
moustaches, which concealed a jaw and chin of great determination 
cleft by a dimple His nose had been broken in his early boyhood , it 
was the nose of a thinker, broad and of noticeable shape The colour 
of his cheeks was a fine dry brown , his brow very capacious, both wide 
and high, and endowed with a singular seremty But it was the balaxu c 
and poise of his head which commanded so much attention In a 
theatre, church, concert-hall, there was never any head so fine as his, 
for the silvery hair and beard lent to its massiveness a curious grace 
and delicacy 

The owner of that head could not but be endowed with force, 
sagacity, humour, and the sense of justice It expressed, indeed, his 
essential quality — equanimity , for there were two men in him — he 
of the chin and jaw, a man of action and tenacity, and he of the nose 
and brow, the man of speculation and impersonality , yet these two 
were so curiously balanced and blended that there was no harsh 
ungraceful conflict And what made this equanimity so memorable 
was the fact that both his power of action and his power of speculation 
were of high quality He was not a commonplace person content with 
a little of both He wanted and had wanted throughout life, if one 
may judge by records, a good deal of both, ever demanding with one 
half of him strong and continuous action, and with the other half, 
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high and dean thought and behaviour The desire for the best both 
in material and spiritual things remained with him through life He 
felt things deeply , and but for his strange balance, and a yearning for 
inward peace which never seems to have deserted him, his ship might 
well have gone down m tragedy 

To those who had watched that journey, his voyage through life 
seemed favourable, always on the top of the weather He had worked 
hard, and he had played hard, but never too hard And though one 
might often see him lrntated, 1 think no one ever saw him bored He 
perceived a joke quicker than most of us , he was never eccentric, yet 
fundamentally independent of other people's opinions, and perhaps a 
little unconscious that there were better men than he Not that he 
was conceited, for of this quality, so closely allied to stupidity and 
humbug, he had about as much as the babe unborn He was, indeed, 
a natural foe to anaemia m any of its forms, just as he was instinctively 
hostile to gross bull-beef men and women The words, " a bullying 
chap," were used by him as crushing dispraise I can recall him now 
in his chair after dinner, listening to one, who, puffing his cigarette, is 
lettmg himself go on a stream of robustious, rather swaggering com- 
placencies , with what a comprehending straight look he regards the 
speaker, not scornful, not sarcastic, but simply, as it were, saying 
" No, my young buck, for all your fine full-blooded talk, and all your 
red face, you are what I see you to be, and you will do what I tell you 
to do I " Such men had no chance with him when it came to the tug 
of war , he laid his will on them as if they had been children 

He was that rather rare thing, a pure-blooded Englishman , having 
no strain of Scotch, Welsh, Insh, or foreign blood m his pedigree for 
four hundred years at least He sprang from a long line of farmers 
intermarrying with their land in the most southern comer of Devon- 
shire, and it is probable that Norse and Bntish blood were combined 
in him in a high state of equality Even in the actual situation of his 
place of origin, the principle of balance had been maintained, for the 
old farmhouse from which his grandfather had emerged had been 
perched close to the cliff Thus, to the making of him had gone land 
and sea fc the Norseman and the Celt 

Articled to the Law at the age of sixteen by his father, a Plymouth 
merchant, whose small ancient ships traded to the Mediterranean m 
fruits, leather, and wines, he had come to London, and at the earliest 
possible date (as was the habit with men in those times) had been 
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entered on the rolls as a solicitor Often has he told me of the dinner 
he gave in honour of that event " I was a thread-paper, then/' he 
would say (indeed, he never became fat) — " We began with a barrel 
of oysters " About that and other festivities of his youth, there was 
all the nch and rollicking flavour of the days of Pickwick He was 
practically dependent on his own exertions from the time he began to 
practise his profession, and it was characteristic of him that he never 
seems to have been hard pressed for money The inherent sanity and 
moderation of his instincts preserved him, one imagines, from the 
financial ups and downs of most young men, for there was no niggardli- 
ness in him, and a certain breadth of conception characterised his money 
affairs throughout life It was rather by the laws of gravity, therefore, 
whereby money judiciously employed attracts money, and the fact 
that he lived in that moneymaker's Golden Age, the nineteenth century, 
that he had long been (at the age of eighty) a wealthy man Money 
was to him the symbol of a well-spent, well-ordered life, provocative 
of warmth m his heart because he loved his children, and was careful 
of them to a fault He did not marry till he was forty-five, but his 
feeling for the future of his family manifested itself with the birth of 
his first child Selecting a fair and high locality, not too far away from 
London, he set himself at once to make a country place, where the 
little things should have fresh air, new milk, and all the fruits of th< 
earth, home-grown round them Quite wonderful was the forethought 
he lavished on that house and little estate stretching down the side of 
a hill, with its walled gardens, pasture, corn-land, and coppice All 
was solid, and of the best, from the low four-square red bnck house 
with its concrete terrace and French windows, to the cow-houses down 
by the coppice From the oak trees, hundreiLs of years old, on the 
lawns, to the peach trees just planted along the south sunny walls. 
But here too, there was no display for the sake of it, and no extravagance. 
Everything was at hand, from home-bajted bread to mushrooms wild 
and tame , from the stables with their squat dock-tower to pigsties , 
fiom roses that won all the local prizes to bluebells , but nothing 
redundant or pretentious 

The place was an endless pleasure to him, who to the last preserved 
his power of taking interest, not only m great, but m little things 
Each small triumph over difficulty — the securing of hot water in such 
a quarter, the better lighting of another, the rescue of the nectarines 
from wasps, the quality of his Alderney cows, the encouragement of 




288 JOHN GALSWORTHY 


rooks — afforded him as much simple and sincere satisfaction as every 
little victory he achieved m his profession, or in the life of the 
Companies which he directed But with all his shrewd practical sense, 
and almost naive pleasure in material advantage, he combined a very 
real spiritual life of his own Nor was there anything ascetic in that 
inner life It was mellow as the music of Mozart, his most beloved 
composer , Art and Nature, both had their part m it He was, for 
instance, very fond of opera, but only when it could be called ' grand * , 
and it gneved him that opera was no longer what it had been, yet was 
it secretly a grave satisfaction that he had known those classical glones 
denied to the present generation He loved indeed almost all classical 
music, but (besides Mozart) especially Beethoven, Gluck, and Meyer- 
beer, whom he insisted (no less than Herbert Spencer) on considering 
a great composer Wagner he tned very hard to appreciate and, after 
visiting Bayreuth, even persuaded himself that he had succeeded, 
though he never ceased to point out the great difference that existed 
between this person and Mozart He loved the Old Masters of painting, 
having for favountes amongst the Italians Rafael, Correggio, Titian, 
Tintoretto , and amongst Englishmen Reynolds and Romney On the 
other hand, he regarded Hogarth and Rubens as coarse, but Vandyke 
he very much admired, because of his beautiful painting of hands, 
the hall-mark, he would maintain, of an artist’s quality I cannot 
remember his feeling about Rembrandt, but Turner he certainly 
distrusted as extravagant Botticelli and the earlier masters he had 
not as yet quite learned to relish , and Impressionism, including 
Whistler, never really made conquest of his taste, though he always 
resolutely kept his mind open to what was modern — feeling himself 
young at heart 

Once on a spring day, getting over a stile, I remember him saying 

“ Eighty 1 I can't believe it Seems very queer I don’t feel it 
Eighty I ” And, pointing to a blackbird that was singing, he added 
“ That takes the years off you ! ” His love of Nature was very intimate, 
simple, and unconscious I can see him standing by the pond of a 
summer evening watching the great flocks of starlings that visited 
those fields , or, with his head a little to one side, listening rapturously 
to a skylark He would contemplate, too, with a sort of serene passion, 
sunset effects, and every land of view 

But his greatest joy in life had been his long summer holidays, in 
Italy or among the Alps, and his memory was a perfect storehouse of 
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peaks, passes, and arrivals at Italian inns. He had been a great 
walker, and, as an old man, was still very active. I can remember 
him on horseback at the age of sixty, though he had never been a 
sportsman — not being in the way of hunting, having insufficient 
patience for fishing, and preferring to spend such time as he might 
have had for shooting, m communing with his beloved mountains. 
His love for all kinds of beauty, indeed, was strangely potent , and 
perhaps the more natural and deep for its innocence of all tradition 
and formal culture He got it, I think, from hi9 mother, of whom he 
always spoke with reverence as “ the most beautiful woman in the 
Three Towns ” Yes, his love of beauty was a sensuous, warm glow 
pervading the whole of him, secretly separating him from the majonty 
of his associates A pretty face, a beautiful figure, a mellow tune, the 
sight of dancing, a blackbird’s song, the moon behind a poplar tree, 
starry nights, sweet scents, and the language of Shakespeare — all these 
moved him deeply, the more perhaps because he had never learned 
to express his feelings His attempts at literature mdeed were strangely 
naive and stilted , his verse, m the comic vein, rather good , but all, 
as it were, hke his period, ashamed to express any intimate feeling 
except in classical language Yet his literary tastes were catholic , 
Milton was his favourite poet, Byron he also admired , Browning he 
did not care for , his favourite novelist was George Eliot, and, curiously 
enough — in later life — Turgenev I well remember when the translated 
volumes of that author were coming out, how he would ask for another 
of those yellow books He did not know why he liked them, with all 
those " crack-jaw ” Russian names , but assuredly it was because 
they were wntten by one who worshipped beaut} 

The works of Dickens and Thackeray he read with appreciation, on 
the whole, finding the first perhaps a little too grotesque, and the 
second a little too satiric Scott, Trollope, Marryat, Blackmore, 
Hardy, and Mark Twain also pleased him but Meredith he thought 
too “ misty " 

A great theatre-goer all his life, he was very lukewarm towards 
modern actors, comparing them adversely with those constellations 
of the past, Edmund and Charles Kean, Charlie Mathews, Farren, 
Power, “ little Robson,” and Helen Faucit He was, however, a 
great lover of Kate Vaughan's dancing , an illustration of the 
equanimity of one who had formed his taste on Taglioni 

Irving he would only accept m Louis XI , The BeUs, and, I think, 
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Charles I , and for his mannerisms he had a great aversion. There 
was something of the old grand manner about his theatre habits. 
He attended with the very best and thinnest lavender kid gloves on 
his hands, which he would hold up rather high and clap together at 
the end of an act which pleased him ; even, on memorable occasions, 
adding the word " Bravo ” He never went out before the end of a 
play, however vehemently he might call it " poor stuff," which, to 
be quite honest, he did about mne tunes out of ten And he was 
ever ready to try again, having a sort of touching confidence in an 
art which had betrayed him so often His opera hats were notable, 
usually of such age as to have lost shape, and surely the largest in 
London Indeed, his dress was less vaned than that of any man I 
have ever seen , but always neat and well-cut, for he went habitually 
to the best shops, and without eccentricity of any kind He earned 
a repeating gold watch and thin round gold chain which passed, 
smooth and sinuous as a little snake, through a small black seal with 
a bird on it , and he never abandoned very well made side-spnng 
boots with cork soles, greatly resenting the way other boots dirtied 
his hands, which were thin and brown with long polished nails, and 
blue veins outstanding For reading only, he wore tortoise-shell 
eyeglasses, which he would perch low down on the bridge of his nose, 
so that he could look over them, for his eyes were very long-sighted 
He was extremely fastidious in his linen, and all personal matters, 
yet impatient of being mollycoddled, or m any way over-valeted 
Even on the finest days, he earned an umbrella, the ferrule of which, 
from his habit of stumping it on the pavement, had a worn and 
harassed look, and was rarely more than half present 

Having been a Conservative Liberal m politics till well past sixty, 
it was not until Disraeli's time that he became a Liberal Conservative 
This was cunous, for he always spoke doubtfully of " Dizzy," and 
even breathed the word " humbug " in connection with him 
Probably he was offended by what he termed " the extravagance " 
in Dizzy’s nval For the Duke of Devonshire and Lord Salisbury 
he had respect without enthusiasm , and conceived for John Bright 
a great admiration as soon as he was dead But on the whole the 
pbhtiqpn who had most attracted him had been Palmerston, because 
— if memory serves — he had m such admirable degree the faculty of 
" astonishing their weak nerves " For, though never a Jingo, and 
in later days both cautious and sane in his Imperialism, he had all 
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a Bnton's essential deep-rooted distrust of the foreigner. He felt 
that they were not quite safe, not quite sound, and must from time 
to time be made to feel this Bom two years after the battle of 
Waterloo, he had inherited a certain high pnde of island birth. And 
yet in one case, where he was for years in close contact with a 
foreigner, he conceived for him so grave a respect that it was quite 
amnsmg to watch the discomfiture of his traditional distrust. It 
was often a matter of wonder amongst those who knew him that a 
man of his ability and judgment had never even sought to make his 
mark m public affairs Of the several reasons for this, the chief was, 
undoubtedly, the extraordinary balance of his temperament To 
attain pre-eminence m any definite department of life would have 
warped and stunted too many of his instincts, removed too many of 
his interests , and so he never specialised m anything He was quite 
unambitious, always taking the lead in whatever field he happened 
to be, by virtue of his great capacity and will-power, but never pushing 
himself, and apparently without any life-aim, but that of leading a 
sane, moderate, and harmonious existence 

And it is for this that he remains written on the national page, as 
the type of a lost and golden time, when life to each man seemed 
worth living for its own sake, without thought of its meaning as a 
whole, or much speculation as to its end There was something 
classical, measured, and mellow m his march adown the years, as if 
he had been god-mothered by Harmony And yet, though he Said 
his prayers and went to church, he could not fairly have been called a 
religious man , for at the time when he formed his religious habits, 
“ religion " had as yet received no shocks, and reigned triumphant 
over an unconscious nation whose spint was sleeping , and when 
" religion," disturbed to its foundations, bega” to die, and people all 
round him were just becoming religious enough to renounce the 
beliefs they no longer held, he was too old to change, and continued to 
employ the me chanism of a creed which had never really been vital 
to him He was m essence pagan All was right with his world ! His 
love was absorbed by Nature, and his wonder by the Great Starry 
Scheme he felt all around This was God to him ; for it was ever m 
the presence of the stars that he was most moved to a sense of divine 
order Looking up at those tremulous cold companions he seemed 
more reverent, and awed, than ever he was m the face of creeds or his 
fellow-man. Whether stirred by the sheer beauty of Night, or by its 
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dark immensity swarming with those glittering worlds, he would 
stand silent, and then, perhaps, say wistfully " What little bits of 
things we are ! Poor little wretches I " Yes, it was then that he 
really worshipped, adonng the great wonders of Eternity No one 
ever heard him talk with conviction of a future life He was far too 
self-reliant to accept what he was told, save by his own inner voice , 
and that did not speak to him with certainty In fact, as he grew 
old, to be uncertain of all such high things was part of his real religion , 
it seemed to him, I think, impertinent to pretend to intimate knowledge 
of what was so much bigger than himself But neither his conventional 
creed nor that awed uncertainty which was his real religion were ever 
out of hand , they jogged smoothly on in double harness, dnven and 
guided by a supremer power — his reverence for Life He abhorred 
fanaticism In this he truly mirrored the spirit of that great peacefully 
expanding nver, the Victorian Era, which began when he came of 
age And yet, in speaking before him of deep or abstract things, it 
was not safe to reckon without his criticism, which would sometimes 
make powerfully shrewd deductions out of the sheer logical insight of 
a nature neither fundamentally concerned with other worlds, nor 
brought up to the ways of discussion He was pre-eminently the son 
of a time between two ages — a past age of old, unquestioning faith in 
Authonty , a future age of new faith, already bom but not yet grown 
Still sheltering in the shade of the old tree which was severed at the 
roots and toppling, he never, I think, clearly saw — though he may 
have had glimpses — that men, like children whose mother has departed 
from their home, were slowly being forced to trust m, and be good to, 
themselves and to one another, and so to form out of their necessity, 
desperately, unconsciously, their new great belief m Humanity Yes, 
he was the son of a Ume between two ages — the product of an era without 
real faith — an individualist to the core 

His attitude towards the poor, for instance, was essentially that 
of man to man Save that he could not tolerate impostors (one of 
his favourite words), and saw through them with almost startling 
rapidity, he was compassionate to any who had fallen on evil fortune, 
and especially to those who had been in any way connected with him 
But in theft almonary transactions he was always particularly secretive, 
as if rather doubting their sagacity, and the wisdom of allowing them 
to become known — himself making up and despatching the parcels 
of bid clothes, and rather surreptitiously producing such cmn» and 
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writing such cheques as were necessary But " the poor," in bulk, 
were always to him the concern of the Poor Law pure and simple, 
and in no sense of the individual citizen It was the same with 
malefactors, he might pity as well as condemn them, but the idea 
that the society to which he and they belonged was in any way 
responsible for them, would never have occurred to him His sense 
of justice, like that of his period, was fundamentally based on the 
notion that every man had started with equal, or at all events, with 
quite sufficient opportunities, and must be judged as if he had But, 
indeed, it was not the custom m his day to concern oneself with 
problems outside one's own class Within that class, and in all matters 
domestic, no man was ever born with a nicer sense of justice It 
was never overridden by his affections , very seldom, and that with 
a certain charming naiveti, by his interests This sense of justice, 
however, in no way prevented him from being loved , for, in spite 
of a temper apt to take fire, flare up, and quickly die down again, he 
was one of the most lovable of men There was not an ounce of 
doumess or aspenty in his composition His laughter was of a most 
infectious kind, singularly spontaneous and delightful, resembling the 
laughter of a child The change which a joke wrought in the aspect 
of his large, dignified, and rather noble face, was disconcerting It 
became wnnkled, or, as it were, crumpled , and such a twinkling 
overcame his eyes as was frequently only to be extinguished b> 
moisture " That's nch 1 " was his favourite expression to describe 
what had tickled him , for he had preserved the use of Devonshire 
expressions, bringing them forth, from an intimate pet drawer of 
memory, and lingering over them with real gusto He still loved, 
too, such Devonshire dishes of his boyhood, as junket " and " toad 
in the hole ” , and one of his favourite memories was that of the 
meals snatched at the old coaching Inn at Exeter, while they changed 
the horses of the Plymouth to the London coach Twenty-four hours 
at ten miles an hour, without ever a break ! Glorious drive ! Glorious 
the joints of beef, the cherry brandy 1 Glonous the old stage 
coachman, a " monstrous fat chap " who at that time ruled the road 1 
In the City, where his office was situate, he was wont, though at 
all tunes a very moderate eater, to frequent substantial, old-fashioned 
hostelnes such as Roche's, Pun's, or Birch’s, in preference to newer 
and more pretentious places of refreshment He had a remarkable 
palate too, and though he drank very little, was, in his prune, 
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considered as fine a judge of wine as any m London Of tea he was 
particularly fond, and always consumed the very best Indian, made 
with extreme care, maintaining that the Chinese variety was only fit 
for persons of no taste 

He had little liking for his profession, believing it to be beneath 
him, and that Heaven had intended him for an advocate , in which 
he was probably nght, for his masterful acumen could not have failed 
to assure him a foremost position at the Bar And in him, I think, 
it is certain that a great Judge was lost to the State Despite this 
contempt for what he called the “ pettifogging ” character of his 
occupation, he always inspired profound respect m his clients , and 
among the shareholders of his Companies, of which he directed several, 
his integrity and judgment stood so high that he was enabled to 
pursue successfully a line of policy often too comprehensive and 
far-seeing for the temper of the times The reposeful dignity, and 
courage, of his head and figure when facing an awkward General 
Meeting could hardly have been exceeded He sat, as it were, remote 
from its gusty temper, quietly determining its course 

Truly memorable were his conflicts with the only other man of 
his calibre on those Boards, and I cannot remember that he was ever 
beaten He was at once the quicker tempered and more cautious 
And if he had not the other’s stoicism and iron nerve, he saw further 
into the matter in hand, was more unremitting m his effort, equally 
tenacious of purpose, and more magnetic In fact, he had a way with 
him 

But, after all said, it was m his dealings with children that the 
best and sweetest side of his personality was manifested With them 
he became completely tender, inexhaustibly interested in their interests, 
absurdly patient, and as careful as a mother No child ever resisted 
him, or even dreamed of doing so From the first moment they loved 
his white hair and beard, his “ feathers ” as one little thing called 
them They liked the touch of his thin hand, which was never wet or 
cold , and, holding to it, were always ready to walk with him— 
wandering with complete unanimity, not knowing quite where or for 
what reason How often have I not watched him starting out on 
that high Adventure with his grandson, his face turned gravely down 
towards a smaller face turned not quite so gravely up , and heard 
their voices tremendously concerned with all the things they mi g ht 
be going to do togethei I How often have I not seen them coming 
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back, tired as cats, but still concerned about what was next going to 
happen I And children were always willing to play cricket with him 
because he bowled to them very slowly, pitching up what he called 
“three-quarter" balls, and himself always getting "out" almost 
before he went in For, though he became in his later years a great 
connoisseur of cricket, spending many days at Lord’s or the Oval, 
choosing out play of the very highest class, and qmte impatient of 
the Eton and Harrow Match, he still performed in a somewhat rococo 
fashion, as of a man taught m the late ’twenties of the last century, 
and having occasion to revive that knowledge about 1895 He bent 
his back knee, and played with a perfectly crooked bat, to the end 
that when he did hit the ball, which was not too often, it invariably 
climbed the air There was, too, about his batting, a certain vein of 
recklessness or bravado, somewhat out of keeping with Ins general 
character, so that, as has been said, he was never in too long And 
when he got out he would pitch the bat down as if he were annoyed, 
which would hugely please his grandson, showing of course that he 
had been trying his very best, as indeed he generally had But his 
bowling was extremely impressive, being effected with very bent 
knees, and a general air of first putting the ball to the eye, as if he 
were playing bowls , in this way he would go on and on giving the 
boy “ an innings," and getting much too hot In fielding he never 
could remember on the spur of the moment whether it was his kne< - 
or his feet that he ought to close , and this, in combination with a 
habit of bending rather cautiously, because he was liable to lumbago, 
detracted somewhat from his brilliance , but when the ball was once 
in his bands, it was most exciting — impossible to tell whether he would 
throw it at the running batsman, the wicket, c. the bowler, according 
as the game appeared to him at the moment to be double wicket, 
single wicket, or rounders He had lived in days when games were 
not the be-all and end-all of existence, and had never acquired a 
proper seriousness in such matters Those who passed fiom cncket 
with him to cncket m the cold wide world found a change for which 
at first they were unable to account But even more fascinating to 
children than his way of playing cncket was his perfect identification 
with whatever might be the matter in hand The examination of a 
shell, the listening to the voice of the sea imprisoned m it, the making 
of a cocked hat out of the Times newspaper, the doing up of little 
buttons, the feeding of pigeons with crumbs, the holding fast of a 
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tiny leg while walking beside a pony, all these things absorbed h«n 
completely, so that no visible trace was left of the man whose 
judgment on affairs was admirable and profound. Nor, whatever 
the provocation, could he ever bring himself to point the moral of 
anything to a child, having that utter toleration of their foibles which 
only comes from a natural and perfectly unconscious love of being 
with them His face, habitually tranquil, wore in their presence a 
mellow look of almost devil-may-care serenity 

Their sayings, too, he treasured, as though they were pearls. 
First poems, such as 

I sort a worm, 

It was half-ly dead , 

I took a great spud. 

And speared through his head, 

were to him of singular fair promise Their diagnoses of character, 
moreover, especially after visiting a circus, filled him with pure rapture, 
and he would frequently repeat this one 
44 Father, is Uncle a clever man ? ” 

44 H’m 1 well — yes, certainly " 

44 1 never seen no specimens He can't balance a pole on his nose, 
for instance " 

To the declining benison of their prayers, from their 44 darling 
father and mother," to 44 all poor people who are in distress," he 
loved to listen, not so much for the sentiments expressed, as because, 
m their little night-gowns, they looked so sweet, and were so round- 
about m their way of getting to work 

Yes, children were of all living things his chosen fnends, and they 
knew it 

But m his long life he made singularly few fast friendships with 
grown-up people, and, as far as I know, no enemies For there was 
in him, despite his geniality, a very strong vein of fastidiousness, and 
such essential deep love of domination, that he found, perhaps, few 
men of his own age and standing to whom he did not feel natively 
supenor His most real and lifelong friendship was for a certain very 
big man with a profound hatred of humbug and a streak of 44 the 
desperate ^character ” m him They held each other in the highest 
esteem, or, as they would probably have put it, swore by one another ; 
the one grumbling at, but reverencing, the other's high and resolute 
equanimity; the other deploring and admiring the one's deep and 
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generous recklessness The expressions “ Just like John, the careful 
fellow I " “ Just like Sil, reckless beggar ! ” were always on their 
bps , for like all their generation they were sparing of encomium ; 
and great, indeed, must have been their emotion before they would 
show their feelings Dear as they were to each other’s hearts, they 
never talked together of spiritual things, they never spoke in 
generalities, but gravely smoking their cigars, discussed their 
acquaintances, investments, wine, their nephews and grandchildren, 
and the affairs of the State-condemning the advertising fashion in 
which everything was now done Once m a way they would tell a 
story — but they knew each other’s stones too well , once m a way 
quote a line of Byron, Shakespeare, or Milton , or whistle to each 
other, lnharmoiuously, a bar or two from some song that Gnsi. 
Mano, or Jenny Lind had sung Once in a way memones of the 
heyday of their youth, those far-off golden hours, stealing over them, 
they would sit silent, with their grave steady eyes following the 
little nngs of bluish smoke . Yes, for all their lack of demonstra- 
tion, they loved each other well 

I seem still to see the subject of this portrait standing at his 
fnend’s funeral one bleak November day, the pale autumn sunlight 
falling on the silver of his uncovered head a little bowed, and on his 
grave face, for once so sad I hear the tones of his voice, still full 
and steady , and from the soul in his eyes, looking, as it were, thrt ugh 
and through those forms of death to some deep conclusion of his own, 
I know how big and sane and sweet he was. 

His breed is dying now, it has nearly gone But as I remember 
him with that great quiet forehead, with his tenderness, and his glance 
which travelled to the heart of what it rest* d on, I despair of seeing 
his like again For, with him there seems to me to have passed away 
a principle, a golden rule of kfe, nay, more, a spirit — the soul of 
Balance It has stolen away, as in the early morning the stars steal 
out of the sky He knew its tranquil secret, and where he is, there 
must it still be hovenng. 
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A TRAVELLER was writing to his fnend . . "We were 
sitting on the stoep Above the pines the long line of Table 
Mountain was like a violet shadow two shades deeper than 
the sky We had no light except the ' Cross/ and a swarm of other 
stars , it was a rare night, dark crystal 

" There had been a dance, and the girls had gone to bed , all the 
shutters were closed, the old house against our backs looked very 
silent, and flat, and long Only the door was open, and we sat round 
it The sparks from our pipes writhed about m the air, or, falling 
on to the stoep, expired hke the words dropping from our mouths 
You know the kind of talk In the morning we had played cricket 
amongst the trees — a hit into the vineyards, ' five and out ' — girls 
and all In the afternoon we had played tennis, on a half-made court 
— the girls too In the evemng we had danced Some had hitched 
up, and departed Some had gone to bed We four were left, and 
old Juno, the pointer, with her head on her paws, and her nose wrink- 
ling at the squeaking of some tiny beast m the daikness Little Byng, 
with his waistcoat unbuttoned, was sitting quite square above his 
parted legs , round-faced little man, no neck to speak of, straw-coloured 
hair, and eyes without lashes, just hke a dissipated egg You know 
him, Billy Byng, best-hearted little man, they say, m Cape Colony 
Young Sanley — married to one of the Detwell girls, sleeping a healthy 
sleep already indoors — such a neat, smooth chap , great Scott I yes, 
and how commonplace I with his pale moustache, and his high white 
forehead, and his slim nose, and his well-cut clothes, and his tidy 
made-up tie And our host — you know him , a little too alert, a 
little too dark, a little too everything, but a nght good fellow , engaged 
to the other Detwell girl, who was perhaps thinking of him, and per- 
haps wasn't^in her bed just over our heads Well, we were »a1inng , 
profaning things a bit , not much, you know, couldn't lay claim to 
original profanity , just tarbrushmg the surface We were all a bit 
bored, rather sleepy, and accordingly just a little too jovial. Even 

* 9 « 



A WOMAN 290 


Juno, who's at least as wise as any human, was pondering somewhat 
gloomily over her master’s intention of taking us to shoot pheasants 
at daybreak — * before it was too hot ’ We had been there before , 
we knew it — that pheasant shooting, up stony slopes in a tangle of 
cover, with the chance of a couple of shots, at most, producing one 
disembowelled bud Every now and then one of us would get up, 
walk to the edge of the stoep, stare into the dark vineyard, stretch 
as if he were going to make a move, and after all yield to our host's : 
* Just one more, boys I * 

" AU of a sudden young Sanley murmured : 

“ * I heard footsteps ’ 

“ ‘ Some nigger,' said our host 

" And then at the far end of the stoep a woman appeared, walked 
straight into our midst, and sat down It was pretty startling, and 
absurd Little Byng seemed absolutely transfixed, he blinked his 
lashless eyes, and seemed to twitch all over his face Sanley got 
very pale and nervously tapped the table Our host alone kept the 
use of his tongue 

“ ‘ Come 1 ’ he said 

“ ' Why not ? Give me a dnnk. Jack Allen ’ 

" Our host, m a land of surreptitious way, poured brandy into a 
glass and added seltzer 

" The woman held out her hand for it, and as she tilted her chin 
to dnnk, the cloak fell from her shoulders, and we could see her neck 
and arms gleaming, out of her evening dress. 

“ * Thanks 1 ' she said , ‘ I wanted that ' Then she bent over the 
table and leaned her face on her hand Well, no one spoke, and we 
all cast secret looks back at the house Sa> ley reached out his band 
quietly and drew the door to 

" The woman said 

" ' I saw the bowls of your pipes, and heard your voices. You're 
not too lively now ’ 

“ Her voice wasn't loud , but it sounded wilfully coarsened Her 
kps were slightly parted above her forefinger crooked across her chin 
Her nostrils seemed to broaden as she looked at us, in a sort of dis- 
trustful way She wore no hat, and her hair was like a little black 
patch of the night over her brow Her eyes , how can I describe them ? 
They seemed to see everything, and to see nothing They were so 
intent, and mournful, and defiant , hard, if you like, tragic, too I 
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remembered, now, where I had met her — though I hadn’t been ten 
days m the Colony — at the supper party of a man called Brown, after 
the theatre , very vulgar and noisy 

"The most notorious woman in Cape Town I Her house had 
been pointed out to me, too, just at the corner of the Malay quarter , 
a little house, painted mauve, with large red flowers starring its front 
" The most notorious woman m Cape Town I I looked at our 
host He was biting his fingers At Byng. His mouth was a little 
open, as if he were about to make a very sage remark Sanley struck 
me as looking altogether too pitiably decent 
" Our host broke the silence 
"‘How? Where? Eh I What?’ 

" ' Staying down there at Charlie Lennard's , what a beast 1 Oh I 
what a beast ! ’ 

" Her eyes rested, wistfully it seemed to me, on each of us in turn 
" 1 It's a beautiful night, isn’t it ? ' she said 

" Little Byng kicked out his foot, as if he would have sent some- 
thing sprawling, and began stuttenng out 

" ‘ I beg pardon — I beg pardon ’ I saw the old pointer thrust her 
nose against the woman's knees Something moved, back m the house , 
we all looked round with a start Then the woman began to laugh, 
almost noiselessly, as though she had an unholy understanding of our 
minds, as if she would never leave off I saw Sanley tear at his hair, 
and stealthily smooth it down again Our host frowned hombly, 
and thrust his hands so deep into his pockets that it seemed to me 
they must go through the linings Little Byng almost bounded up 
and down m his chair Then just as suddenly, the woman stopped 
laughing , there was dead silence You could only hear the squeaking 
of the tiny beast At last the woman said 

" * Doesn't it smell good to-night , it's quiet, too He^e ! 
let me have another dnnk I ’ She took the glass our host held out . 

' Your very good health,' she said, ‘ my respectable fnends 1 * 

" Our host suddenly resumed his seat, crossed his arms and sighed 
A pitiful little noise he made of it 

" ' I’m not going to hurt you,' she said, ‘ I wouldn't hurt a fly 
to-night — It smells hke home Look I ’ She held out the edge of 
her skirts to us ‘ Dew I I'm dripping , isn’t it sweet "> ’ 

" Her voice had lost all coarseness — it might have been your mother 
or sister speaking , it was ever so queer, and little Byng sputtered 
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oat ' Too bad I too bad I * bat whether to her, or of her, or to as — 
no one knew 

" ‘ I've walked miles to-night,' she said ' Haven't had such a 
walk since I was a girl ' There was a kind of tone in her voice that 
hurt me hombly , and suddenly young Sanley rose 

" * Excuse me, Allen I * he stammered ‘ it's very late Going 
to turn in ? ' I caught the gleam of his eyes on the woman 

“ ‘ Oh ! are you going ? ' she said There was a sort of regret, 
a sort of something innocent and unconscious in her voice, that seemed 
regularly to perce a bag of venom in that smooth young man 

" * Madam, I am May I ask why you came here ? My wife * 

He stopped, groped for the door, pulled it open, smiled his mean tidy 
smile and vanished 

“ The woman had risen, and she gave a sort of laugh 
" * His wife 1 Oh ! Well, I wish her happiness Ah I my God I 
I do wish her happiness — I do , and yours, Jack Allen , and yours, if 
you have one Billy Byng, you remember me — you remember when 

I first — to-mght, I thought — I thought ’ She hid her face One 

by one we slunk off the stoep, and left her, sobbing her heart out 
before the house 

“ God knows what she was thinking of I God knows what sort 
of things lurk round us, and leap out — thank Heaven 1 not oftei — 
from the darkness, as that did I 

“ I crept back later to the edge of the vineyard 
" There she was still, and, beside her, little Byng, with his toes 
turned out, bending over her fingers Then I saw him draw them 
under his arm , pat them with his other hand, and gazing up at the 
sky, lead her gently out into the darkness." 


• ♦ 
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A STROLLING PLAYER 

AT the bend of the hill-road, where one loses sight of the distant 
/A village, a stream had overflowed before the last frost, and 
^ the limestone cart-way, with its smoothly-wom cobbles and 
its lattice of red and yellow and black leaves, was covered for many 
yards with a transparent sheet of ice In dayhght it resembled a 
mosaic of arabesque device, but now, reflecting the last scarlet shred 
of the afterglow, it suggested a nver of blood All around grew dwarf 
sycamores and elms and silver birches , their bare timber streaked 
with ribbons of frozen sleet 

When the wagon reached this perilous place, Joe Ascham got 
down from the high shaft, and, with a few sad clucks of encourage- 
ment, strove to make the young white horse proceed Its shoes had 
not been sharpened, however, and at the first attempt it slipped back 
with such violence that the thing inside the wagon was jolted roughly 
against the side At the sound the old man winced and crept to the 
back and drew the burden again into the middle, covering it neatly 
with the stnp of clean sacking 

“ Theer munna be a scrat on et,” he muttered, *' else Johanna’ll 
breek her heart altogether Ef et's all reet, hoo'll be pleased, poor 
soul, for et’s th’ best whdak I've ever seen 1 Dane said as et cem off 
one o’ th’ big trees i* Whetstone Dale ” 

He caught the bndle again and pulled with all his might, and the 
horse felt its way very slowly, without lifting its hoofs from the ground 
The road turned abruptly again, at a corner with a steep and barren 
acclivity on the nght hand, and on the left a dangerous ravine filled 
with ancient firs and rough stones The wind was rising, and the place 
seemed full of whispers 

There the horse slipped for the second tune, and the sacking fell 
in a heap at the back In the waning light was visible a short and 
narrow coffin, with a bnght metal name-plate Joe covered it again, 
and Jerked 4he bndle almost funously, but the horse would not move 

" O Boxer, my lad, dunna fail me at such a time," he cried 
querulously " Johanna’s waitin' theer all alone, an’ we're late 
enaa already 1 " 
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Some one rose from the low wall and came towards him His eyes 
were wet, and he could only distinguish the outline of a woman's figure 
" Can I help you at all ? " she inquired, in a thin, eager voice 
" I 'Id tek et very kindly, mam, ef yo’ld set inside an* howd et i’ 
position I dunna want et spoilin’ 1 could mek Boxer go, ef on’y 
I werena afeard o’ shakin’ et ” 

" What is inside 7 ” she said, lifting her bundle and preparing to 
climb 

" Et's a coffin, mam my poor Michal’s — my dowter’s ” 

The woman shivered, but got m without a word and knelt and 
clasped her arms about the thing Joe dragged Boxer forward, and 
m a few minutes they had reached the level There the woman rose 
to alight , but the old man put out his hand 

" I reckon yo’re goin’ my way over th’ moor,” he said ” Et’s five 
mile to my house — midway across, an’ yo’re welcoom to nde ef yo’ will ” 
She thanked him “ I want to reach Great Hucklow to-mght, if 
I can," she said " I’m a strolling player, and I’m trying to get an 
engagement with Bambndge’s company I shall be very glad to nde 
with you, for I’ve walked ever since daybreak ” 

Darkness fell and the air grew thick with the oncoming of snow. 
Ascham struck a match and lighted his lantern and walked on m front 
The woman saw that they had reached the moorland on either side 
was a low bank of heather-covered turf, broken here and theii with 
frozen water holes A few ragged sheep followed in the wake of the 
wagon The road was no longer ot limestone, but of brown sand 
and pebbles , the shadow of the wheels stretched behind and broke 
amidst the moving sheep 

A few snowflakes fluttered downwa. Is Ascham stopped the 
horse and came again to the side The woman was still crouching 
with her arms about the coffin 

" I reckon et were a strange thing o’ me to ask," he said, " but yo* 
see I were baffled Et’s getten’ mortal cowd I’ve got th’ horse rug 
i’ front, — yo’ may’s well put it on an’ sit on the shaft Yo’ll hev to 
step daan first " 

She obeyed He put the lantern on the ground and found the 
rug He saw that she was very wan and exhausted Her face was 
a wasted oval , the skin about her eyes was blue with weeping and 
sleeplessness She wore a shabby black silk cloak, trimmed with 
moth-eaten fur , the hat that shaded her forehead was of dingy yellow 
lace She might have been any age between thirty-five and fifty. 



804 R. MURRAY GILCHRIST 


When Joe had pinned the rug over her breast, he helped her to 
the shaft and she sat there with her feet dangling. The snow was 
falling heavily now , the sheep had retreated to the hollows, and even 
the sides of the road were invisible Suddenly the old man lagged 
and fell behind to walk beside the stranger 

" I want to talk, mam," he said " I want to forget things. 
Yo’ve seen misfortun’, hevna yo’ ? " 

" Yes, I’ve seen misfortune,” she replied " So much misfortune 
that I wish the coffin had been made for me But all of us have our 
share Do you go much farther ? " 

" Abaat a mile, but I’d liefer yo’ cem' up to th’ haase wi’ me I 
dessay et 'Id do Johanna good An' happen — ef I may tek’ th’ liberty 
o’ askin' yo' — we could carry th’ coffin in betwixt us ” 

The woman nodded 

" Ay, et’s Michal's coffin, an’ Michal’s aar on’y child Such a rare 
wench too hoo were afore hoo went away But such were her will, 
an’ there were no howdin’ her in a’ whbam Yo’ should hev seen her I 
Hoo were Just as pink an’ white as th' inside o’ a peony-pod An' et 
were a bad year wi' th’ crops, though things bettered afterwards. . . . 
Hoo would na coom whdam till a month ago, an’ then hoo were heavy 
wi’ trouble ” 

He was obliged to go forward again a track, diverging to the 
right, crossed a frozen brook and climbed, between stunted hedges, 
to the farmstead He turned the horse safely and came back 

“ I want to ask you something,” the woman said anxiously. 

* When she came back to you — were you kind ? ” 

“ Kind, mam ? Ay, that we were Et were th' happiest an' yet 
th’ saddest day o’ aar lives Prethee wheer else should hoo hev’ 
gone, ef none to her own fowk ? Hoo browt shame wi’ her, but hoo 
were Johanna's dowter, an’ my dowter, an’ th' shame were all forgi’en ” 
The woman’s eyes swam in scalding tears she pressed her hands 
over her heart , then she quaked, remembering a casting from a door 
and a shouting of curses 

A dog barked softly The wind was whirling the snowflakes in 
wreathed columns that passed in front of the house like veils of smoke. 
From the ^indow of an upper room a clear streak of light stretched 
over the croft The dog came bounding from a shippon and jumped 
up to Ascham’s waist 

“ Hush, Gyp, we munna hev a noise,” he said, stooping to stroke 
its head. He “ put up ” the horse, leaving the stranger standing in 
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the open air , then he unlatched a door in that nde of the house that 
abutted on the stable-yard, and beckoning her to help, silently drew 
the coffin from the wagon They earned it through the kitchen, 
not without difficulty, for the oak planks were thick, and into the 
house-place, where they laid it on the lang-settle. 

Ascham went to the foot of the stairs "Johanna,” he called 
gently " I've gotten back, an* theer's a lady coom wi' me — hoo’s 
bin helpin’ me wi' et " 

Mrs Ascham came down very slowly She was a stout little 
woman, with dear blue eyes and brown wnnkled skin. The outline 
of a goitre showed through her black and white neckerchief She held 
out a cold hand “ Et were good o' yo', mam,” she said “ I were 
afeared my lad couldna manage et by hunsen ” 

" Th' lady’s an actress,” Joe explained, “ on th' way to Greet 
'Ucklow Hoo held th' coffin for me when Boxer slipped " 

Johanna tned to unbutton the ragged silk doak, but the stranger 
hdd it more tightly together 

" Lend me a lantern,” die said, " and let me go on If I am not 
there early to-morrow, my chance will be lost." 

The old woman threw open the window The snowfall had 
thickened , it came down so quickly that it seemed as if a white sheet 
hung outside 

" Yo’ see et's impossible, mam,” she said " Yo’ mun stay wi’ vs 
an' hev soom o' Joe's supper Th' way's hard to find i' broad dayleet, 
an’ to-neet, e’en my lad, who’s lived here all his life, wouldna dare to 
venture Yo' dunna wish to freeze to d&ath ? ” 

The player smiled painfully " It would not matter much,” she 
replied , " but if you will have me stay I must lo something Is there 
any sewing — I am good with the needle ” 

" No, mam, nothin' I med shroud an' all mysen — 1' fact they 
were th’ very things I’d put by for<when my own time cooms Thank 
yo’ very kindly, but all’s doon " * 

Her husband drew her attention to the coffin She examined it 
carefully, feeling the polish of the wood and the weight of the metal 
handles with divers murmurs of pleasure 

" Et’s a beautiful thing,” she remarked at last " Ah, ef on'y 
aar Michal could see et, hoo'd be more nor satisfied I ” 

She took from the oven a huge bowl of hot porridge Joe drank 
buttermilk with his share, but Johanna poured over the stranger's a 
Jugful of nch cream After supper, man and wife began to wrangle 
VOL. IX X 
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soberly concerning which should sit up in the death chamber Johanna 
had done so on the preceding night, but knowing that her husband was 
weary with the Journey, she wished to take his tum 

The actress broke m, during a pause, with — “ Let me watch with 
your dead I will keep awake all night " 

It was only with considerable difficulty that she prevailed 
Johanna told her that it had been the custom of the family for many 
generations "Michal’s th’ third I’ve watched," she said proudly 
" Theer were Joe's mother first, an' then my own lad as died thretty 
years ago But Joe an' I 'm growin’ old an' worn aat, an' et'll be 
best for us to sleep, for to-morrow’ll be a hard day What may 
your name be, mam ? " 

" Call me Violetty , that is the name my parents gave me — a 
foolish name, like tinsel and sawdust ’’ 

Johanna opened the staircase door " Coom, then, Violetty," she 
said " This es th' way to Michal’s chamber ” 

She led her up the broad, worm-eaten stairs to a great room, 
where stood a large four-post bedstead, hung with blue and white 
gingham She drew the curtains aside reverentially, and after remov- 
ing a crochetted cloth, showed Violetty the face of a young girl, whose 
long glossy hair spread from the frilled nightcap in strands over 
the pillow Johanna peered into Violetty's hollow eyes before 
drawing down the counterpane and showing her the baby lying m 
its embroidered gown, like a doll, with its head resting between the 
mother's left breast and arm 

Violetty’s face worked , she turned aside 

" Esna hoo a pretty yen ? " Johanna said " Twenty-one year, 
but et’s just as ef hoo were ten or ’lcven, an’ hoo’d gone to sleep wi’ 
her moppet ’* There was a low fire on the hearth She put on a 
dned peat and turned up the lamp 

“ Yo’ wunna be scared, Violetty ? Hoo never did ony harm to 
onyone My owd man an' me'll sleep wi’ aar door ajar— et’s just 
across the landin’ Ef yo* want owt, yo’ need but call, for I warrant 
yo' we shanna sleep heavy to-neet " 

Violetty sat quietly in the arm-chair, with her hands folded m her 
lap The old people went to bed soon she heard them undress, and 
for a while caught sounds of sobbmg and whispering When they 
were asleep the silence of the place became too oppressive, and she 
walked to and fro, looking at the pictures that covered the walls 
Most of these were sombre-hued chap-paintmgs, dime on thin glass : 
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the scene of Nelson's death hong above the funeral of Pitt, and a 
ruined castle surrounded by a moat beside a basket of impossible 
flowers Over the mantel was a sampler, embroidered in faded silks 
— a prim cottage with a formal garden, on whose lawn was wrought 
a verse from the dialogue of “ Death and the Lady " 

Soon she drew her chair to the bedside and took away Michal's 
face-cloth " If only 1 were dead instead of you, poor child,” she 
said “ I have nobody and you had those who needed you ” 

She folded her hands again and sat gazing at the curves of the 
girl's body A clock downstairs struck hour after hour , the muffled 
wind stroked the windows with snow A feeling of content filled her 
now , it was like a dream — a dream of quietness and rest Her life 
had been one long turmoil of excitement and of shame and of repent- 
ance Michal had known only one short sorrow , hers had been 
many and protracted through years and years 
" There is no rest but death," she murmured 
Yet, all the tune, her heart was craving for warmth and peace. 
She wished no longer for love all that desire was burned out long 
ago all that she wanted was a perfect calm 

The wind fell and a grey dawn broke She heard the old couple 
stir in their bed, then fall asleep again The nights of watching befoie 
and after Michal's death had taken away all their strength $lu 
did not waken them, although she knew that unless she reacheu 
Great Hucklow before noon, all her chance of an engagement would 
be lost But she felt no pang for herself, for were they not oblivious 
of all their trouble ? 

At last Johanna came, half-dressed, into the chamber She leaned 
over Michal's uncovered face and kissed it twice 

“ My dear deary,” she whispered " Thy nose were always cowd ; 
et doesna seem as thou wert dead An’ i* a little while thou 'It be put 
away fro' thy owd mother ” . 

She beckoned Violetty to follow her down to the house-place 
" I mun ask yo’r pardon," she said , " but we slept on an’ on 
Why didna yo’ waken us ? I'm afeard yo’ll be too late. Yo'd best 
stay till noon an’ go wi' us to Highlow for the buryin’, et's on th’ way 
to Greet 'Ucklow Theer’ll be none theer — we wanted to put her 
away by aarsens Besides, we hevna ony fnen's " 

Joe came downstairs soon and they breakfasted m silence, then 
Violetty, seeing that he wished to take the coffin upstairs, took hold 
of the end. Johanna followed, and between them they lifted Michal 
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and the child by the towels that were spread underneath, and spread 
the gunped cotton-wool evenly from head to foot 

" We mun start at twelve," Joe said " Parson’ll be waitin’ at 
two EtH be a white buryin’ " 

He raised the hd Violetty left them to say their last good-bye, 
and waited downstairs At noon the wagon started, with the two 
women sitting on either side of the coffin, whilst Joe rode on the 
shaft The father and mother had donned rusty black garments and 
big, half -mouldy gloves Violetty still wore her silk cloak, but 
Johanna had lent her an uncouth scuttle bonnet that almost con- 
cealed her haggard face The track was deep with snow, but at 
even distances the heads of roughly chiselled boundary stones kept 
them from straying on the moor Johanna, who held the actress's 
hand in hers, wept silently all the way When they reached the 
churchyard, which lies in a hollow at the end of a scattered hamlet, 
they found the clergyman waiting in the porch Two gravediggers 
came forward to carry the coffin, but the Aschams and Violetty lifted 
it themselves and laid it on the trestles in front of the altar None 
of the villagers were present they knew but little of the moor-folk, 
and it was much too cold to venture out of doors for such a trivial 
sight The clergyman’s voice rang hollow amongst the stuccoed 
arches Joe and Johanna trembled as if ague-struck The grave 
had been newly dug Violetty saw on the mound, not yet covered 
by the falling snow, some little white bones and the shreds of a long- 
decayed coffin It was all that remained of the boy that Johanna 
had lost thirty years before The player buried her badly-shod feet 
in the snow and covered these relics hurriedly, so that they might not 
hurt the mother’s eyes In a few minutes the service was over, and 
ere the gravediggers began to throw back the soft clayey soil, Violetty 
drew the old people away When Johanna had got into the wagon, 
Violetty leaned over the side and kissed her 

" Good-bye,” she said " God bless you for your comfort of me." 
Johanna threw her arms around her neck 
" I wunna let yo’ go, Violetty, wench," she wailed. " Coom 
whOam wi* Joe an' me — coom an’ stop wi’ us for good Aar Mirhai ’id 
hev wished et ” 

Joe put his hand over his eyes. “ Ay, dunna leave us, Violetty. 
We’n got nob’dy left us." Violetty turned faint , everything reeled 
before her eyes. Then she flushed as if overcome by some great and 
unexpected happiness, and clambered into the wagon. 




THE GAFFER’S MASTERPIECE 

R. Musbat Gilchbxbt 

T HE masterpiece was finished, and the gaffer sat in a rush* 
bottomed chair beside the table and gazed upon it with 
greater love in his eyes than had sparkled there when he 
had beheld his first-bom For his children had favoured their mother, 
who had been a managing woman — almost a shrew — and as they had 
grown to matunty he had become of less and less account. Long 
ago, even the youngest had passed into the world and all had forgotten 
him, save at Wakes' time and Christmas, when, out of their prosperity, 
they sent sparse gifts 

But the masterpiece was his own, his very own, the offspring of 
his body and his soul He had stolen long hours from his rest for its 
creation , all the coppers that he had saved out of his week's earnings 
had been spent on materials . in fact, he had denied himself the luxury 
of twist so that everything might be of the best On Saturday after- 
noons he had plodded to the market town to buy oddments of plain 
and gaily-coloured glass and bright paints and blocks of cork and 
dyed mosses 

Now that his first joy in its completion was over, he fell into a 
half-melancholy humour The work was too good for him , he had 
owned nothing good m his hfe 

" I'm jealous as some one '11 want to teic’ thee away," he said 
sadly, " tek' thee away an* put thee 1 ' a peep-show An' wheer shall 
I be wi’aat thee ? Et's like enaa mony'll fancy thee , for theer's 
none been such a gran' mesterpiece doap i' th' Peak 1 ’ man's mem’ry I " 
He rose, and opening a door m the press, took out a red and purple 
lable-doth, which he spread, as carefully as his trembling fingers 
would permit, over the masterpiece. Before it was covered, a knock 
sounded on the door and the latch was lifted and an elderly matron 
entered She was the hostess of the "Forester’s Arms" at Milton, 
and, having been a schoolmate of the gaffer's eldest daughter, she con- 
sidered it her duty to concern herself occasionally in his doings 

He pushed forward an arm -chair. She drew off one of her loose 
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kid gloves, and passed her forefinger over the seat before trusting her 
black silk skirt to its tender mercies 

" No offence, Mester Rowarth/* she said, in a thin, high-pitched 
voice, " but men's ways arena as women’s ways, an' I'm sore afeard 
o’ dust wi' these ruchm's Haasoe’er theer isna ony " 

“ I try to keep et as clean as I can, but et’s onpossible, wi’ them 
purgatories on th’ harstone, to keep ashes fro’ flyin',” he remarked, 
pointing to the grate beneath the fire " Yo’re lookin’ well, Ruth ” 

" Ay, I’m well enaa, but th’ pull up th’ hill's a bit more nor I care 
for I’ve coom to see th' mesterpiece , fowk hev bm talkin' 
abaat et for God knows haa long, an’ as yo’ve ne’er shown et to nob’dy, 
I mun ask yo’ for owd time’s sake ” 

The gaffer reddened " I didna want to exhibit et afore et were 
finished,” he said apologetically " Et’s took nigh on two years to 
mek, an’ on’y last neet did I gi’e et th’ last touch Et’s set naa, an’ 
I’m willin' for everybody as cares to see Would yo’ mind liftin' th' 
cloth — very lightly — for I'm a bit uplifted, an’ my fingers arena stiddy " 
She obeyed, and uncovered the masterpiece and gave a cry of 
pleasure, and a low hum such as a bee makes in a cowslip clump 
" Et's just marvellous,” she said " All Milton Dale an' Village 
true to natyure ” 

The gaffer stood proudly erect “ I med et all mysen, Ruth, 
wench,” he said " When I were a lad, I were good at workm’ wi’ 
coork, buildm’ haases an’ castles an* the hke, an’ the summer afore 
last I were that lonesome, I tuk to et onct more Every mom I went 
out at sunbreak an’ studied th’ spot an’ set et daan 1 ' my mind, so as 
at neet I could Just work et aat Th' cottages es med' o' coork, wi' 
real rye-grass thack I’ve covered th’ church top wi' lead, just as 
et es covered, an’ put stained glass i' th' windows Them beech trees 
wes hard to do, but I reckon I've copied 'em well See, theer's th* 
cross again’ th* big gate, an’ every tomb as es o’ consequence ” 

He touched a comer of the churchyard where an ancient yew thrust 
out uncouth boughs “ An’ theer's wheer I'm to be buned,” he 
murmured “ Mother and feyther were laid theer, but my wife rests 
wi’ her own fowk at Great 'Ucklow Esna et fine ? " 

Rut5 Pillongton nodded " I’ve just got an idea,” she said. 
” Et’s th’ rent dinner to-morrow , why none bring et daan to th’ inn 
an* show et to th* party ? Et'll gi'e 'em a seet o' pleasure, an* let 
'em know whatten an’ owd man like yo' es capable o* doin'. Coom 
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early an* hev a bit o' summat wi* me, afore th’ table's set Milton 
fowk '11 be praad o' such a thing " 

He laughed feebly, like an ailing boy. None had thought him 
worthy of note before , he had been simply an old stonebreaker, akin 
to the beasts that had passed him on the road 

“ I'll coom, Ruth, wench, an’ thank yo’ kindly for askin’ me." 

“ Yo're welcoom Now I mun be off Dunna be later nor twelve. 
Good e’en." 

He sat up all night with his masterpiece. It is true that he un- 
dressed and moved towards the bed, but he could not find the heart 
to he down, and he drew back immediately and went downstairs, 
and with a thin blanket wrapped round his knees, sat feasting his 
eyes on the model Soon after daybreak he donned his best clothes, 
which had only been used for funerals and were creased ineradicably 
and moth-eaten, and went to the overseer and begged a full day’s 
hohday — the first he had wanted m thirty years Then he returned 
and sat again beside the table, not moving thence until the church 
clock struck eleven. 

At the appomted time he reached the " Forester’s Arms ” and 
showed his work to a crowd of labourers who were assembled for the 
mid-day dnnking The natives of Milton have strong enthusiasms, 
and their praise exhilarated the gemus so much that he could scam- 
touch the bountiful food that Ruth had provided 

Soon afterwards a wild fit of terror came over him As he moved 
to the dub-room, carrying the model on a large tray, a half-drunken 
tramp came from the bar-parlour He bore a pewter tankard, bnmful 
of ale, which he was about to dnnk on the beach outside the porch 
" Eh, mister 1 ” he exclaimed " What a gay little thing — all 
trees an' roofs an' windows an’ chimneys I warrant et’s rain-proof " 
He raised the tankard and poured some froth on the church steeple 
The gaffer cowered over his masterpiece as a hen cowers over her chicks 
when the hamer is near 

" I’m on’y an owd chap,” he sobbed " Eighty an’ one year " 

But Ruth Pilkmgton caught the fellow by the shoulders and pushed 
him to the door, and left him cursing there, for all the ale was spilt 
on the sanded floor 

" Dunna fret, Mester Rowartb," die said. " Et'll wipe off — here's 
a bit o' soft rag Naa set et daan on th’ sideboard Theer, et do 
look han’some I " 
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The rent agent and the farmers entered, and before they aat to 
the table all examined the masterpiece Most of them were untravelled 
men, and the model was beyond anything they had ever seen The 
height of the gaffer's triumph was when the agent shook his hand 
and called him " a wonderful artist," and asked leave for his wife 
and daughters to call at the cottage 

Whilst they dined, he leaned over the masterpiece and wondered 
if anything could be improved The sundial on the chancel wall 
seemed slightly awry, and he determined to raise one side a hair’s- 
breadth The agent invited him to take vine with him, and he sipped 
nervously from the thick-stemmed glass 

It was evening when he left the *' Forester's Arms " The intoxica- 
tion that had followed the unaccustomed drinking had passed, but he 
was strangely drowsy, and when he had passed the stile that opened 
to the heath on whose farther side his home lay, he covered Milton 
Dale and Village with his neckerchief, sat down and fell asleep 

And whilst he slept the tramp, bemused and still r anldmg with 
the contumely Mrs Pilkington had thrust upon him, reeled that way 
He saw the foolish genius and prepared to kick him with his iron-shod 
toe, but recognising the grey head and withered cheeks, he refrained 
" Why, here's th' fellow as I met at th’ pub, an' here’s his dommed 

Noah's Ark I I'll pay him aat Et were his faut as th’ laid her 

paws on me l ” 

He snatched off the cover, and laughed evilly as he saw the quaint 
workmanship of the masterpiece 

" I set two barns afire last back-end," he muttered, " an' now 
I'll burn a whOal village " 

He struck a match and hghted the yew m the corner of the grave- 
yard It blazed up instantly He whistled, for he had the soul of 
Nero Then he crept behind the hedge and watched 

The gaffer woke when the church fell in ruins He whimpered at 
first, but soon was silent When the last spark had died he rose and 
clasped his forehead and tottered homewards 
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ACCESSORY BEFORE THE FACT 

AT the moorland cross-roads Martin stood examining the sign- 
post for several minutes m some bewilderment. The names 
on the four arms were not what he expected, distances were 
not given, and his map, he concluded with impatience, must be hope- 
lessly out of date Spreading it against the post, he stooped to study 
it more closely The wind blew the corners flapping against his face 
The small pnnt was almost indecipherable in the fading hght It 
appeared, however — as well as he could make out — that two miles 
back he must have taken the wrong turning 

He remembered that turning The path had looked inviting, 
he had hesitated a moment, then followed it, caught by the usual 
lure of walkers that it " might prove a short cut ” The short-cut 
snare is old as human nature For some minutes he studied the sign- 
post and the map alternately Dusk was falling, and his knapsack 
had grown heavy He could not make the two guides tally, however, 
and a feeling of uncertainty crept over his mind He felt ocldiy 
baffled, frustrated His thought grew thick Decision was most 
difficult “ I'm muddled," he thought , " I must be tired," as at 
length he chose the most likely arm " Sooner or later it will bring 
me to an inn, though not the one I intended " He accepted his 
walker’s luck, and started briskly The arm read " Over Litacy 
Hill " in small, fine letters that danced and shifted every time he 
looked at them , but the name was not discoverable on the map. It 
was, however, inviting like the short, cut A similar impulse again 
directed his choice Only this time it seemed more insistent, almost 
urgent 

And he became aware, then, of the exceeding loneliness of the 
country about him The road for a hundred yards went straight, 
then curved like a white river running into space , the deep blue- 
green of heather lined the banks, spreading upwards through the 
twilight ; and occasional small pines stood solitary here and there, 
all unexplained The curious adjective, having made its appearance, 
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haunted him So many things that afternoon were similarly unex- 
plained • the short cut, the darkened map, the names on the sign- 
post, his own erratic impulses, and the growing strange confusion that 
crept upon his spirit The entire countryside needed explanation, 
though perhaps " interpretation " was the truer word Those little 
lonely trees had made him see it Why had he lost his way so easily ? 
Why did he suffer vague impressions to influence his directions? 
Why was he here — exactly here ? And why did he go now “ over 
Litacy Hill " ? 

Then, by a green field that shone like a thought of daylight amid 
the darkness of the moor, he saw a figure lying m the grass It was 
a blot upon the landscape, a mere huddled patch of dirty rags, yet 
with a certain homd picturesqueness too , and his mind — though his 
German was of the schoolroom order — at once picked out the German 
equivalents as against the English Lump and Lumpen flashed across 
his brain most oddly They seemed m that moment nght, and so 
expressive, almost like onomatopoeic words, if that were possible of 
sight. Neither " rags " nor " rascal " would have fitted what he saw 
The adequate description was in German 

Here was a clue tossed up by the part of him that did not reason 
But it seems he missed it And the next minute the tramp rose to a 
sitting posture and asked the time of evening In German he asked 
it And Martin, answering without a second's hesitation, gave it, 
also m German, " halb sieben ” — half-past six The instinctive guess 
was accurate A glance at his watch when he looked a moment later 
proved it He heard the man say, with the covert insolence of tramps, 
" T'ank you , much opliged " For Martin had not shown his watch — 
another intuition subconsciously obeyed 

He quickened his pace along that lonely road, a cunous jumble 
of thoughts and feelings surging through him He had somehow known 
the question would come, and come in German Yet it flustered and 
dismayed him Another thing had also flustered and dismayed him 
He had expected it m the same queer fashion it was nght For 
when the ragged brown thing rose to ask the question, a part of it 
remained lying on the grass — another brown, dirty thing There 
were twd tramps And he saw both faces clearly Behind the untidy 
beards, and below the old slouch hats, he caught the look of unpleasant, 
clever faces that watched him closely while he passed The eyes 
followed him For a second he looked straight into those eyes, so 
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that he could not fail to know them. And he understood, quite 
horridly, that both faces were too sleek, refined, and cunning for those 
of ordinary tramps The men were not really tramps at alL They 
were disguised 

" How covertly they watched me I ** was his thought, as he hurried 
along the darkening road, aware m dead earnestness now of the lone* 
hness and desolation of the moorland all about him 

Uneasy and distressed, he increased his pace Midway in thinking 
what an unnecessarily clanking noise his nailed boots made upon 
the hard white road, there came upon him with a rush together the 
company of these things that haunted him as " unexplained.” They 
brought a single definite message That all this business was not 
really meant for him at all, and hence his confusion and bewilderment ; 
that he had intruded mto some one else’s scenery, and was trespassing 
upon another's map of life By some wrong inner turning he had 
interpolated his person into a group of foreign forces which operated 
in the little world of some one else Unwittingly, somewhere, he had 
crossed the threshold, and now was fairly in — a trespasser, an eaves- 
dropper, a Peepmg Tom He was listening, peeping , overhearing 
things he had no right to know, because they were intended for another 
Like a ship at sea he was intercepting wireless messages he could not 
properly interpret, because his receiver was not accurately tuned to 
their reception. And more — these messages were warnings I 

Then fear dropped upon him like the night He was caught m 
a net of delicate, deep forces he could not manage, knowing neither 
their origin nor purpose He had walked into some huge psychic 
trap elaborately planned and baited, yet calculated for another man 
than himself Something had lured him m, something in the land- 
scape, the tune of day, his mood Owing to some undiscovered 
weakness m himself he had been easily caught His fear slipped easily 
into terror 

What happened next happened with such speed and concentration 
that it all seemed crammed mto a moment At once and m a heap it 
happened It was quite inevitable Down the white road to meet 
him a man came swaying from side to side in drunkenness quite 
obviously feigned — a tramp , and while Martin made room for him 
to pass, the lurch changed m a second to attack, and the fellow was 
upon him The blow was sudden and temfic, yet even while it fell 
Martin was aware that behind him rushed a second man, who caught 
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his legs from under him and bore him with a thud and crash to the 
ground Blows rained then , he saw a gleam of something shining , 
a sudden deadly nausea plunged him mto utter weakness where resist- 
ance was impossible Something of fire entered his throat, and from 
his mouth poured a thick sweet thing that choked him. The world 
sank far away mto darkness . . . Yet through all the honor and 
confusion ran the trail of two clear thoughts he realised that the 
first tramp had sneaked at a fast double through the heather and so 
come down to meet him , and that something heavy was tom from 
the fastenings that clipped it tight and close beneath his clothes 
against his body 

Abruptly then the darkness lifted, passed utterly away. He 
found himself peering into the map against the sign-post The wind 
was flapping the comers against his cheek, and he was poring over 
names that now he saw quite clear Upon the arms of the sign-post 
above were those he had expected to find, and the map recorded them 
quite faithfully All was accurate again and as it should be He 
read the name of the village he had meant to make — it was plainly 
visible m the dusk, two miles the distance given Bewildered, shaken, 
unable to think of anything, he stufied the map into his pocket un- 
folded, and humed forward like a man who has Just awakened from 
an awful dream that had compressed mto a single second all the 
detailed misery of some prolonged, oppressive nightmare 

He broke mto a steady trot that soon became a run , the perspira- 
tion poured from him , his legs felt weak, and his breath was difficult 
to manage He was only conscious of the overpowering desire to 
get away as fast as possible from the sign-post at the cross-roads 
where the dreadful vision had flashed upon him For Martin, account- 
ant on a holiday, had never dreamed of any world of psychic possi- 
bilities The entire thing was torture It was worse than a " cooked ” 
balance of the books that some conspiracy of clerks and directors 
proved at hi9 innocent door He raced as though the countryside 
ran crying at his heels And always still ran with him the incredible 
conviction that none of this was really meant for himself at all He 
had overheard the secrets of another He had taken the warning for 
another Unto himself, and so altered its direction He had thereby 
prevented its right delivery. It all shocked him beyond words It 
dislocated the machinery of his just and accurate soul. The warning 
was intended for another, who could not — would not — now receive it. 
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The physical exertion, however, brought at length a more com* 
fortable reaction and some measure of composure. With the lights 
m sight, he slowed down and entered the village at a reasonable pace. 
The inn was reached, a bedroom inspected and engaged, and supper 
ordered with the solid comfort of a large Bass to satisfy an unholy 
thirst and complete the restoration of balance The unusual sensa- 
tions largely passed away, and the odd feeling that anything in his 
simple, wholesome world required explanation was no longer present. 
Still with a vague uneasiness about him, though actual fear quite 
gone, he went mto the bar to smoke an after-supper pipe and chat 
with the natives, as his pleasure was upon a holiday, and so saw two 
men leamng upon the counter at the far end with their backs towards 
him He saw their faces instantly in the glass, and the pipe nearly 
slipped from between his teeth Clean-shaven, sleek, clever faces — 
and he caught a word or two as they talked over their dnnks — German 
words Well dressed they were, both men, with nothing about them 
calling for particular attention , they might have been two tourists 
holiday-making like himself m tweeds and walking-boots And they 
presently paid for their dnnks and went out He never saw them face 
to face at all , but the sweat broke out afresh all over him, a feverish 
rush of heat and ice together ran about his body , beyond question 
he recognised the two tramps, this tune not disguised — not yet dis- 
guised 

He remained in his comer without moving, puffing violently at 
an extinguished pipe, gnpped helplessly by the return of that first 
vile terror It came again to him with an absolute clanty of certainty 
that it was not with himself they had to do, these men, and, further, 
that he had no nght m the world to interfere He had no locus standi 
at all , it would be immoral . . even if the opportunity came And 
the opportunity, he felt, would come He had been an eavesdropper, 
and had come upon pnvate information of a secret kind that he had 
no nght to make use of, even that good might come — even to save 
life He sat on in his comer, ternfied and silent, waiting for the thing 
that should happen next 

But night came without explanation Nothing happened He 
slept soundly There was no other guest at the inn but an elderly 
man, apparently a tounst like himself He wore gold-rimmed glasses, 
and in the morning Martin overheard him asking the landlord what 
direction he should take for Litacy Hill. His teeth began then to 
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chatter and a weakness came into his knees " You turn to the left 
at the cross-roads," Martin broke in before the landlord could reply ; 
" you’ll see the sign-post about two miles from here, and after that 
it’s a matter of four miles more " How m the world did he know, 
flashed horribly through him " I'm going that way myself,” he was 
saying next , " I’ll go with you for a bit — if you don’t mind 1 ” The 
words came out impulsively and ill-considered , of their own accord 
they came For his own direction was exactly opposite He dtd not 
want the man to go alone The stranger, however, easily evaded his 
offer of companionship He thanked him with the remark that he was 
starting later in the day . They were standing, all three, beside 
the horse-trough, in front of the inn, when at that very moment a 
tramp, slouching along the road, looked up and asked the time of day 
And it was the man with the gold-rimmed glasses who told him 

" T’ank you , much opliged,” the tramp replied, passing on with 
his slow, sloudung gait, while the landlord, a talkative fellow, pro- 
ceeded to remark upon the number of Germans that lived in England 
and were ready to swell the Teutonic invasion which he, for his part, 
deemed imminent 

But Martin heard it not Before he had gone a mile upon his 
way he went into the woods to fight his conscience all alone His 
feebleness, his cowardice, were surely criminal Real anguish tortured 
him A dozen times he decided to go back upon his steps, and a dozen 
tunes the singular authority that whispered he had no nght to inter- 
fere prevented him How could he act upon knowledge gamed by 
eavesdropping ? How interfere m the private business of another's 
hidden life merely because he had overheard, as at the telephone, 
its secret dangers ? Some mner confusion prevented straight thinking 
altogether The stranger would merely think him mad He had no 
" fact " to go upon He smothered a hundred impulses . and 
finally went on his way with a shaking, troubled heart 

The last two days of his holiday were ruined by doubts and ques- 
tions and alarms — all justified later when he read of the murder of 
a tourist upon Litacy Hill. The man wore gold-nmmed glasses, and 
earned in a belt about his person a large sum of money His throat 
was cut ' And the police were hard upon the trail of a mysterious 
pair of tramps, said to be — Germans 
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R EGULARLY, three tunes a week, every Tuesday, Thursday, 
and Saturday, he and his dog came to beg 
L He was very tall and very gaunt, and his clothes were all 
plastered with quaint patches, and ravelled along the hems But he 
was always scrupulously clean His flowing grey beard was silky and 
well combed, and the red skin of his hands gbstened, as with much 
polishing And his sabots, which were many sizes too large, were 
stuffed with clean straw , and he always left them on the doorstep, 
and came into the house bare-footed 

He called himself Samt-P6 — why, I could never discover — for one 
day he admitted to me that he had been baptized altogether differently. 
He and the curd, and the officicr de santd and I represented the classes 
at Sallespisse , but Samt-P6 alone vivait en rentier For from sunrise 
to sunset he was idle , he had not done a day's work since the w^r 
He hved in a ramshackle, one-roomed, mud-floored building, from one 
comer of which at night, through the broken tiles, he could he and 
watch the stars But the house was his own property, and every 
Tuesday, Thursday, and Saturday morning he shuffled out of it m 
his clumsy sabots to beg around the neighbouhood 

Samt-Pd’s dog was named Pluton Once upon a time he had been 
of the race of St Hubert , and Samt-Pd, when he learned my name, 
hastened to recommend the animal t 9 my special attention What- 
ever Pluton had been once m the distant days of his youth, he was 
now but a wnggling collection of bones encased in a worn-out skin. 
I never knew him venture to carry his tail otherwise than tight under 
his belly , and whenever I met him alone, or skulking along behind 
his master, he never failed to greet me with an interminable, com- 
plicated senes of grovelling, Japanese-hke obeisances 

And, as I have said, the two came to the house every Tuesday, 
Thursday, and Saturday, and while Pluton sneaked off to rummage 
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obsequiously for refuse in the scullery, Saint-P6 mumbled out the 
whole lamentation of his woes, as lugubriously, as elaborately, as if 
he were a complete stranger Four sous per visit was my allowance 
to Saint-P6 , and when he had pocketed them somewhere amid those 
mysterious patches of his coat, he would clump away down the dnve, 
noisily praying to the Virgin for the future repose of my soul 

Eudore and Saint-P6 were neighbours, and Eudore hated Saint-P6 
after his obstinate, uncompromising fashion, and never altogether 
forgave me for encouraging the old impostor “ C'est de la canaille," 
he would repeat sullenly, when, to tease him, I related Samt-P6's 
doings , " c'est comme des lagas , ?a vit sur les gens " 

But if, in Eudore's opimon, Saint-P6 was a worthless parasite, 
Pluton was a cursed thief One night Eudore had missed five of his 
young ducks, and he had shouted across the hedge to Saint-P6 that 
the very next time he would shoot that cur of his dead on the spot 
At which threat Saint-Pfi shrugged his bony shoulders, and Pluton 
retreated inside the house, grovelling more obsequiously than ever 
" II est malm,'* Saint-P6 confided to me the next morning “ II 
trouve ce qu’il trouve— et 9a ne paraft point — regardez ” And, 
indeed, despite the five young ducks, Pluton looked more starved than 
before 


11 

One Tuesday, about the time of the sowing of the maize, Samt-P6 
never appeared, and on the Thursday I missed him again So at sunset, 
when I had done my work, I strolled up to his house, wondering what 
could have happened to him The door was open , a half-cut loaf 
of maize bread stood on the table, but there was no sign of Saint-P6 
Then I heard the scraping of a spade Saint-P6 was behind the house, 
digging 

He put down his spade and shuffled up to me And he began to 
repeat the whole of his elaborate lamentation — he was miserable, 
he was poor ; life was hard , he had no one to look after him , he 
appealed to good, charitable folks to help him in his old age , " and 
now,” he concluded, " my dog, the old Pluton, the only thing that the 
good God had left to me, my dog, my dog, he is dead ” He led me 
behind his house, and lifting his coat, all plastered with patches, 
uncovered poor Pluton's corpse with his tail stretched behind him, 
stark and straight, as I had never seen it while he lived 0 Et main- 
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tenant," said Saint-P6 proudly, pointing to the half -dug grave, " et 
mamtenant, monsieur, je travaille " And once more, from the very 
beginning, he went through his lamentation, concluding with the appeal 
to the good, charitable folks to help him 

I asked him how it had happened He jerked his head towards 
the hedge, beyond which stood Eudore’s house " It was this morning, 
at daybreak A shot — paf i " (And he imitated, dramatically, the 
gesture of shooting ) " And it was only one that he had taken — just 
one miserable little duck Only one I assure you, monsieur, he 
hadn’t had time to take more than one " And for the third time he 
repeated his lamentation 

Eudore came out of his house, and, seeing us, strolled up to the 
hedge and looked over Saint-P6 went back to his digging Eudore 
stood silent for several minutes , presently he said, half to himself — 
“ £a faisait piti6 de voir une bfite affam6e comme 9a ” 

Then, turning to Saint-Pfe, he called in patois — 

“ Stop a minute , I will dig for you ” 

He pushed his way through a gap in the hedge, and taking the 
spade, dug out the grave And when he had finished, Saint-Pft lifted 
the stiff carcass tenderly and placed it inside , then shovelled the earth 
over it with his clumsy sabots. 
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A MIDNIGHT BRIDAL 

M AURICE ST QUAIN rode out from Edinburgh town — rode 
as a man rides on whom the world’s cares sit lightly Seen 
by the light of the moon, the stars, the ml lamps that 
creaked fretfully the length of the Canongate, he showed a square, 
big-headed, well-knit fellow , and his clothes were London-made 
" Damme, what a mght 1 ” he muttered, as the keen wind blew 
through him and about “ For an east wind and a raw air, commend 
me to this same capital of Scotland " 

He rode awhile in silence, then talked again to the shm-footed 
beast he rode, the while he patted her sleek mane 

" Yet the women are softer than their climate, eh, dear lass ? ” 
he muttered to the mare " And if I love not Mistress Lang as well 
as I've loved others — well, she must serve to pass the time till I get 
marching orders from the sour old lord, my uncle ” 

The moon came forth more boldly, and showed the man’s face in 
a clearer light Deep lines there were about the eyes and mouth — 
lines chiselled by a life of pleasure, yet promising a brave spirit under 
all Perhaps the moon knew — the moon, whose woman's curiosity 
has taught her such queer, prying habits at times when all true ladies 
are abed — perhaps the moon knew what there was of good and bad 
m Maurice St Quain He had loved lightly, and left sad hearts 
behind him , he had fought one duel at least in the course of each 
amour, and love and fight between them had marked him , yet withal 
he held a certain reverence for women in the abstract, which no woman 
in the flesh had yet found power to wake 

And now he was journeying, under the light of this same moon 
that knew him, toward the village far away yonder at the foot of the 
low hj}ls, where one he liked, and loved not, waited for him 

He rode far out from the smoky lamps of the town, and was near- 
ing a small and lonesome loch that lay on the left-hand of his road, 
when a figure, bent and cloaked, stepped out mto the moonlit road. 
A hand was laid upon his bridle, and at the moment a wild blast of 

* 323 



A MIDNIGHT BRIDAL 


828 


wind swept back the cloak, revealing a woman’s face — old, worn and 
wnnkled beyond belief For a full moment she stood there, saying 
no word, but looking at his face, his wearing-gear, the appointments 
of his horse. Nor did he break the silence , this figure, c om i n g from 
the dreary night, seemed rather a spirit's than a woman’s, and time 
and place alike combined to overlay the man’s undoubted courage 
“ Aye, the Lord is guid,’’ murmured the old woman at last 
“ Didna I pray for sic a callant to come nding by the loch-side ? ” 

" What is it, mother ? ” asked St Quain, finding his voice again 
“ I sent up many a prayer, an’ ye have come ” 

St Q uain laughed — laughed as the Scots themselves are wont to 
do, with hardship and a sound of dryness m the throat. " ’Tis the 
first tune, to my knowledge, that I have come m answer to any 
woman’s prayer, unless she chanced to be young and buxom. Come, 
mother, can I serve you ? And if so, how ? For time is pressing 
with me ” 

“ An’ isna time pressing wi’ the bonme bairn — the bit lassie 1 
nursed on my am knee ? There's a tryst for ye the mcht, an' ye'll 
no fail to keep it ” 

“ A tryst ? Why, yes , but how should you know of it ? ” 

Again she eyed him for awhile in silence , then, " The hour is ro 
just one for yon kind o' love,” said she " There’s Death will be f > a 
groomsman if ye winna come wi' me " 

Maurice St. Quain began to shiver, what with the wind that chilled 
his body and this queer speech that chilled his soul 
“ What would you ? ” he said 

“ Ye maun let me hold your bndle an' nude ye to the muckle 
house above the loch ” — pointing a shrivelled finger, as she spoke, 
across the moonlit lake “ Ye maun ask naething as to aethrng, for 
there's little time, I’m thinking, if the lassie's to be kept from out a 
bridal shroud ” 

Slowly it was borne m upon him that there was a life to be saved 
— a young girl's life Not all the mght wind could frost his chivalry , 
not all the love trysts m the world could turn him from a dear errand 
of mercy such as this 

" m go with you,” he said 

The woman dutched his bndle, muttered a blessing, so it seemed, 
and strode off along a grass-grown bndle-track with the step of one 
who had fewer years to cany Down by the loch-side they went. 
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with a mist of spray m their faces ; up the further side of the steep 
they journeyed, and in at a rude gateway The moon shone fair 
upon a rugged, loose-built house, and from an upper chamber came 
the light of many candles 

" Get ye doon," murmured the old nurse " I'll lead your beastie 
to the stable, if ye'll bide a wee " 

He waited, as if under orders from his superior officer ; and the 
wind shrilled about the walls , and the waters of the loch went lap- 
ping, lapping up the reedy beach 

“ Come wi’ me," the same voice murmured at his ear, while yet 
he was m the midst of wonder and of vague afinght 

He followed her across the courtyard, and up a flight of steps, and 
into a great hall And now, for the first time, he ventured to draw 
breath Without, there was the wind, the moonlight and the 
witchery , within, all seemed to have a usual air about it — the air 
of a house whose master is well-found in this world's goods A man- 
servant was putting logs upon the great fire on the hearth-place , 
a hound, long-nosed, long-bodied, dozed beside the blaze , the very 
nurse herself, who had shown as some weird creature of the night, 
grew to the likeness of a woman as she doffed her cloak She crossed 
to the board that held the middle of the floor, and poured a goblet of 
wine, and brought it to the strangely bidden guest 

" And, ay, she's bonme," she murmured, with a sort of hard 
encouragement. " Ye needna look as if 'twere pain an’ gnef to save 
the lassie's life ” 

St Quain gulped down his wine, and felt the red of it go tingling 
through him The old nurse watched him curiously, and something 
like a smile was on her face as she noted once again the big 
comeliness, the air of consequence, that hung about this English, 
man 

" My lady waits ye, and the meemster," she said 
He could make nothing of it Who was my lady ? And the 
mimster — surely he would not be there unless the maid were on the 
point of death , and if she were so near the end, what service could 
a stranger render her ? The house, moreover, did not seem like one 
that entertained old Death as visitor , for serving-men, with careless 
faces, free from any trace of woe, were moving m and out of the grim 
hall, making ready against supper-time Again, what did it mean, 
he asked himself. 
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“ Perchance there is a sapper-party,” he said, with sudden inspira- 
tion, " and a guest has tailed you ? ” 

The old nurse was plucking at his sleeve impatiently. " There’ll 
be one guest o’ the twa come into hall the mcht,” she muttered. “ One 
o’ the twa — and the other’s death. I'm telling ye ” 

" Oh, ay You would be thirteen at the table, and you sought 
one more to break the ill-luck ? ” 

“ I ken httle o’ your English havenngs Thirteen ? Why for no 
should thirteen sit down to meat ? Come ye wi’ me, laddie, for we’re 
ower near the stnke o’ twelve to stand here talking o’ matters that 
only a Scot may ken ” 

He followed her, with quickened breath They mounted a broad 
stair of oak, and crossed a landing hung round about with trophies 
of the chase and battle-field The old nurse pointed to a rusty pike, 
and chuckled grimly 

” That came fro’ Bannockburn,” she said , “ and now it seems we 
have to beg fro’ an English callant what once we took I could weel 
wish ye'd been cradled north o’ the Border, but 'tis as God wills ” 

St Quain smiled quietly at the race-hatred which slumbered still 
— not knowing that this same race-hatred was to wear a graver aspect 
for him soon 

The nurse flung open a door on the nght-hand, and St Q’utn 
found himself in a well-lighted parlour A spinet stood at the far 
end, and round the hearth was grouped a company of three The 
first, a lean greybeard, habited in black, was talking to a stately 
matron , the third member of the group sat on the other side the 
hearth, and twined and untwined her white Lagers restlessly 

All the gallantry m Maunce St Quam, all the tenderness and 
p assion , cam e headlong to the front as he looked at that third figure 
There was witchery m the pale face , he had known no other like her, 
thoug h he had wandered through many countries with an eye wide 
open for such matters The old nurse could have taught him words 
with which to clothe his thoughts, had she been minded — soft, northern 
words that Southrons have no knowledge of. But the nurse was 
gi annng at him eagerly , and from her look it seemed that life and 
death hung m the balance 

As for St Quain, he stood and bowed above his tnm, three-cornered 
hat, felt the eenness steal back upon him Without, the wind 
howled unweaned, and light spits of ram came tapping like so many 



HALLIWELL SUTCLIFFE 


826 


fingers at the windows , within, he saw four people — strangers until 
now — all eyeing him with a regard half eager, half mistrustful. 

" My prayer went bonnily, my lady," the old nurse said. “ I 
met him on the road doon by the loch, an', tho' he's Southron, he's 
no that ill to look at " 

My lady checked her " Your errand here must seem a strange 
one, sir," she said " It will seem stranger when you hear the nature 
of it " 

He scarcely heard her , for his glance was on the lassie seated at 
the far side of the hearth, and he was thinking how gladly he would 
have journeyed half through England to win a sight of her And she, 
for her part, was regarding him with a look he could not understand , 
a warm colour, as of pleasure, had risen to her face, and it seemed 
not possible that she should be the victim of a fatal malady 

" Your name, sir, is ? " went on my lady 

“ St Quain, at your service " 

“ A gentleman of quality, if I mistake not ? " 

" Nephew to Lord St Quam,” he answered drily This cool, quiet 
questioning, as if he were a malefactor m the dock, was little to his 
taste , better, he thought, the wildness and glamour of the scene 
without 

" Then, sir, I must ask your patience while I tell you how it comes 
that we entertain a guest so unexpected — and so welcome," she added, 
with a cold politeness that was almost insolence 

She motioned him to be seated, but he would not He felt a 
strange repulsion from this lady who craved a favour, and received 
it, as if the world were made to do her service And yet, as he looked 
at the lassie once again — and found her eyes still resting on him, with 
their pitiful, half-pleading look — he could not nurse his anger. 

" We are the Lockerbies of Loch," went on my lady, with the air 
of one who has said enough to compel both homage and surprise 
St Quain, indeed, felt no little surprise, for the Lockerbies were 
famed for their poverty, their pnde, and the beauty of their women. 
He understood now my lady's bearing, and resented it not at all, 
for no* Lockerbie that he had heard or read of had thought to find his 
equal. 

"Iam honoured by any summons from Lady Lockerbie," he said. 
My lady glanced shrewdly at him , it seemed die liked his quick 
address, and liked the fashion of his face and figure. 
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" There is a curse upon our house," she went on, with a note of 
fear beneath her coldness 
" I have heard of it ” 

"Who has not? You know the danger, then, that overhangs 
our daughters ? ” 

In a flash he saw the meaning of it all, and his first sense was one 
of wonder that an old superstition could die so hard Was it not 
the year of grace 1750 ? And could it be that four folk gathered 
here together — one a minister, the others women of pluck and sense 
— were following this Jack-o'-Lanthom legend with implicit faith ? 
He caught the minister's eye, and the man of prayer began to shift 
his feet uneasily 

" Such matters are idle , they are snares of Behai,” he said ; " yet 
the curse has never failed through three long centuries " 

" Legend and history bear out your tale, sir,” said St. Quam, and 
he paused in doubt 

The pause was broken by a sudden, eager cry from the lassie who 
was the head and fount of all this trouble 

" It is idle, sir,” she said, with a swift glance at St Quam " Scots 
lassies do not die of legends, and so I tell them " 

Yet under her gaiety, too, there was a note of fear And und-'r 
her gaiety, likewise, there was a something that told St Quam the 
truth he hungered for Mystery or no — hasty wedlock or no— it was 
plain that m her denial of the need there was a confession that he had 
already found some place in her regard 

My lady cam e and laid a hand on the girl's shoulder , and all her 
pnde was gone " Janet,” she said tenderly " I have but you, and 
the curse is stronger than we are ” 

" But, mother, you are asking ” — the colour swept across her face 
and left it pale again—" you are asking this gentleman to— to give 
his life for mme ” 

" What folly, child 1 ” 

" He will be bound to me — to me, whom he did not know a half- 
hour since. What will his life be worth to him afterwards ? ” 

It was St Quam who spoke now " My life will be worth little 
to me if I lose you,” he said 

And the old nurse, standing m the shadows, rubbed her lean hands 
together. Southron or no, he spoke as women like to hear a lover 
speak. 
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There was an awkward silence, broken on the sudden by a deep 
whtrr from the eight-day clock that stood beside the hearth All 
turned to the dial-face , all listened while the ten strokes were struck, 
sonorous and deliberate The girl herself began to tremble, for the 
legends of her race were strong on her, and two more hours might 
see her wedded to a grimmer bridegroom than St Quain 

" Haste ye, haste ye," crooned the old nurse " It's gey ill to play 
wi' time as ye are doing ” 

The minister was grey of face, and now and then he muttered a 
prayer <And then there came a wailing from without, as if in answer 
to the deep voice of the clock — a wailing that drifted round the court- 
yard, and down the slope, and across the lapping waters of the loch 
" Cannot ye hear > " the old nurse cried 
" It is the wind — the wind, woman," said the minister fretfully. 

" Oh, an' it'9 the wind, say ye ? Well, I've heard it twice m a 
long life, an’ I dinna like its voice " She looked at her young mistress 
“ For the love of heaven, dearie, save yoursel’," she said 

St Quain could scarce remember afterwards what chanced. He 
was aware of wind and rain against the window panes, of the loud 
ticking of the clock, of Janet's hand in his He recalled vaguely 
that the minister had talked and prayed above them, and that his 
heart beat high as he named the girl his wife But what he did 
remember m after years was the great sob of relief that came from 
Lady Lockerbie , it was plain that she looked on her daughter as one 
returned almost from the grave Nor was this faith m an old legend 
so strange as at another hour and place it might have shown. This 
house by the lone loch was one that harboured ghosts, if ever a house 
did, and legends might well find lodging-place in every cranny of 
the walls 

When next he felt himself awake, Lady Lockerbie's voice was in 
his ears, and the pnde that was almost insult had come back to it 
" We owe you more of explanation than we have given," she said, 
taking him aside “ Why, you will ask, knowing as we did the danger 
that hung over us, why did we leave all to the chance of the last 
momeftt ? " 

St Quain’s air was full of quiet gaiety " I ask for no explana- 
tion," he said " I have won your daughter, and I count it the 
happiest evening of my life " 

"Yet you will wonder by and by, and I must tell you. My 
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daughter was to have been mamed this morning to an old lover of 
hers ; everything was in readiness, and he — he was lolled in a duel 
yesternight The news reached us at daybreak, and we have spent 
the day m fear so horrible that you could not credit it ” 

" There was a Fate in it,’* said St Quain — and, indeed, he felt as 
much , ** and if I bring your daughter one-half the happiness I have 
won ■" 

" Our pnde must suffer,” put In my lady , " the Lockerbies have 
never yet needed to go abroad in search of an alliance — to seek it in 
the public road I fear, sir, your thoughts of us must be something 
of the strangest ” 

He bit his lip, then smothered down his own sense of pnde " My 
thoughts toward you are of gratitude,” he said — “ and surely the St 

Quains are not of such indifferent blood ” 

“ In England the name is a good one, so I believe Yet our pnde 
is wounded, sir, to have humed you into a bndal m this fashion — And 
yet, again, we owe you gratitude Pray lead my daughter to the 
hall , there is supper waiting for U9 there ” 

Plain as was my lady's attitude— of gratitude all chilled by Scottish 
pnde — her daughter's was different altogether Half-shy she was, not 
knowing how this tnm-built gallant felt toward her ; but the pressur 
of her hand upon his arm was fnendly, warm, confiding almost 

“ I shall love wild mghts henceforward,” he whispered in her ear 
” The wind and the ram have brought me — you 1 " 

It seemed that she had suffered from deep feeling long repressed , 
for on the sudden she looked him in the fare, and let a dangerous 
li gh t come mto her grey eyes ” I was to lave mamed Bruce of 
Muirtown," she murmured, " and, oh, how I hated him. Better have 
died, I think, than go through life with him " 

St Quain laughed low and happily. ” And I ? ” he said ” Am 
1 a better mate than Death ? ” 

“ You saved my hfe, and you saved me from Bruce of Muirtown 
Am I like to forget such services ? " 

They were in the hall by this time, and the minister was bowing 
Lady Lockerbie mto her chair Very handsome my lady looked, and 
riiiii as the night wind that raved about the house , and she glanced 
at St Quain with a curious distaste Not that her coldness troubled 
him , the girl beside him was his wife, and he had known no other 
like her in the world. This supper-party might, indeed, have dashed 
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a bridegroom’s spirits, had he been made of softer stuff , the wildness 
of the night, the urgency, the curse that seemed to be on the wind’s 
lips as it humed by — these were no usual forerunners of a bridal 
trip Yet St Quam hfted his glass and drank a measure— pledging 
his lady with his eyes — as gaily as if all were orderly and well-omened 
" Why should such a destiny as ours hang over us ? ” the girl 
murmured The fear, suspense and shame that she had undergone 
lay heavy still upon her, and she shivered as she spoke 

" The legend says, if I remember nghtly, it was because some 
long-dead Lockerbie did bitter wrong to his neighbour's daughter ” 

" You know our story well, it seems ” 

" I have lived much in Scotland, and its tales are dear to me ” 

“ Yet where is the justice of it ? All this was centimes ago, and 
I ” 

" And you have pnde and all the other legacies to bear He did 
grievous wrong to this girl, did he not — your ancestor 7 And she 
drowned herself upon her eighteenth birthday , and the mother came 
to him as he sat in the hall, and cursed him, saying that no maid 
of his should pass her eighteenth year " 

She nodded gravely, and turned to shudder at the wind-beats that 
rocked the very walls " And we have escaped — all but two of our 
race — by making maidens wives before they reached the fatal age ” 

" And I have reason only to bless the old-time story Why, 
Scotland never saw bnde so bonme as mine, and one day — when, 
Janet ? — she may learn to love me ’’ 

" I am to be taught — and the master, so it seems, is clever at his 
work,” she murmured 

Lady Lockerbie frowned at them from her seat at the table-head 
“ Mr St Quain,” she said, m measured tones, “ I must offer you a 
lodging for the night To-morrow, if it suits you, I should wish you 
to nde into England, to warn your fnends of this alliance, and to 
make all preparations for a second marriage m due form ” 

St Quam laughed outright The wine and the witchery and the 
sweetness of it all had got into his blood “ I ask for no second 
mamage,” he said ” Happiness is happiness — and I have found it 
here to-night ” 

The minister looked soberly over his glass of wine He was 
oppressed by the irregularity of it all, and by the bridegroom’s levity. 
And Lady Lockerbie looked coldly at her son-in-law. 
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" I think,'* she said, “ that happiness has very little to do with 
this matter We are an old race, sir — indeed, yon come of an old 
race yourself, so far as England goes — and 1 should wish to treat with 

your father as to settlements, and ” 

St Quain felt a dull pain at his heart He had loved his father 
well " My father died,” he said gravely, ” four years ago — at 
Culloden ” 

Had he unsheathed his sword at the supper-table, the effect of this 
quiet speech could not have been more dire 

" Died at Culloden ? ” echoed Lady Lockerbie, clutching the table 
with restless fingers ” On which side, sir, did he fight ? ” 

'* Why, for the King ” 

" The King ? Which King— our own Stuart, or the Usurper ? ” 

" For King George We have been loyal subjects always ” 

The minister began to mutter vaguely to himself He knew not 
what might follow this rash confession of St Quain’s 

” Loyalty, sir ? ” cried my lady, in a voice of bitter scorn " We 
Lockerbies do not play with words, as you would seem to do I lost 
my husband at Culloden — and your father fought against him, so it 
seems ” 

" I can but regret,” said St Quain slowly “ Yet it would be u 
poor thing, surely, for the children to chensh enmity because ll> • 
fathers were brave men and fought for different causes ” 

“ It takes all rights from you, so far as my daughter is concerned.” 
St Quain felt the girl on his nght hand move closer to him, with 
a sort of instinctive denial 

” You have saved her life, sir,” went on my lady, m the same 
cold, even tones ; ” you have done us a service, and we thank you for 
it — but you must never have speech or sight of her again " 

It was St Quain's turn now He rose to his full height, and Janet, 
looking up at him, could not keep back that glow of pnde and tender- 
ness which had swept over her at his first coming 

" Lady Lockerbie,” he said, " I have won my wife, and I shall 
take her home with me as soon as she has made her preparations I 
care little for King George or Charlie Stuart — but I love her as I never 
thought that a man could love a woman ” 

"You do not understand,” put in my lady "Culloden was 
worse than Flodden even , the memory of it is with us day and night. 
We hate you English folk.” 
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" Janet/’ said St Quain, and he laughed as he turned to the girl 
— " Janet, what say you ? Granted I was unhappy in my English 
birth — and, faith, 1 had little choice about the matter t — are you 
willing to fare out with me and trust to my sword-arm and my 
honour ? ” 

The Lockerbie pnde took diverse forms, and my lady had no 
exclusive share in it The girl rose, too, and put a warm hand into 
her lover’s " I will go with you,” she said, " and — I shall go fear- 
lessly " 

Again there was a troubled silence, broken this time by a loud 
rattling at the door 

" The wind, my lady,” murmured the grey minister, who seemed 
more uneasy than the rest 

" Open, open ! ” came a shout from the other side of the 
door 

" God help us, 'tis Bruce's voice I ” murmured Lady Lockerbie 
" Bruce — and we thought him dead I ” 

" The mcht is full of the wee bit ghosties,” murmured the old 
nurse, standing behind her lady’s chair ” He, too, I'm thinking, 
couldna rest quiet i‘ his quiet bed, while the Enghsh-bom stepped 
into his dead shoon ’’ 

Again the girl moved nearer to St Quam, and slipped her hand 
into his own under cover of the board " It is Bruce's voice,” she 
whispered “ Bruce of Muirtown, and I fear him so I ” 

" Fear him, with me beside you ? " 

*' Yes, for he has loved me since I was a child Oh, he’s not bad, 
not bad at all 1 But he is fierce, and I do not love him, and — and I 
would this trouble had not been brought on you ” 

St Quam’s heart leaped high Her last thought was for him, 
despite her own dread of Bruce , the pressure of her hand was sure 
and wifely 

" See, child,” he whispered, “ do you love me ? May I act as if 
you were my wife in truth as well as m the letter ? ” 

The pressure of her hand alone replied , and then the sound of 
knocking at the door grew louder, unmistakable The old nurse went 
to open, and let in a storm of wind and rain that half-blinded those 
within And when at last their eyes grew clearer, they saw a big 
fellow, with blue eyes and rain-wet hair of yellow, st anding , like a 
storm-sprite, his eyes fixed upon my lady's daughter 
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“ I feared to be too late/' he cried “ It wants but an hour to 
midnight, and ” 

He paused, and clutched his heart as if in pain And now they 
noticed that his left arm was bandaged, and that a kerchief was 
wrapped about his brow 

"They — they said that you were dead,” my lady stammered 
" Say, Bruce of Muirtown, is't your ghost ? ” 

" My ghost ? ” he echoed " Nay, but 'twas like to be. I was 
wounded, and fell into a sort of trance through loss of blood , and 
when I woke there was a voice that called to me — your voice, Janet — 
and I rode out through the storm ” 

A sudden pity fell upon them His eyes dwelt hungnly upon the 
girl, and it was clear that only love of her had given him strength to 
nde so far 

” She is mamed already,” whispered my lady. 

He looked more like a fiend than any fleshly man, as he paused 
to understand his misery “ Marned ? To whom ? ” he thundered 
St Quain bowed quietly ” To me, sir, an hour agone,” he said 
Bruce of Muirtown began to mutter like a man deranged ; then 
asked the minister if this were true 

" They are fast as the Kirk can make them,” said the grey man 
of peace 

Again there was a silence , then Bruce laughed harshly, and 
lifted a glass from the table, and flung the contents full in his rival's 
face 

** We’ll fight upon it, sir, and she shall be a widow before to- 
morrow breaks ” 

St Q uain felt a rush of shame come over him — shame, not for his 
wine-stained face, but for the weakness of this man who had challenged 
him to combat 

“ I regret, sir,” he stammered, wiping his cheeks and brow, " that 
j ou are only strong enough to offer insult— not to atone for it ” 

Bruce of Muirtown turned his hungry eyes away— turned them 
from the lass he worshipped, and let them rest upon St Quain. 

"Iam recovered,” he said, with a heaviness of voice that belied 
him , •• I will fight you m the meadows by the loch to-night ” 

” Nay, for I refuse,” St. Quain answered quietly. “ I do not fight 
with wounded men ” 

Janet, for her part, wondered at his self-command , for already 
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die had grown to love him, and no love-ndden woman doubts her 
lover's courage But Lady Lockerbie was of different mould, and 
her voice was cold as the raving wind without when she turned toward 
St Quain 

“ In Scotland, sir, men answer insult with the sword," she said 
St Quain drew back, with something near to horror For the 
first time he understood this woman — understood the depth of her 
prejudice and her pnde She had been glad to save her daughter's 
kfe , she was mere glad to think that Bruce of Muirtown had returned 
to cut the bridal-knot with one sharp stroke of his sword 

And yet the man was weak through loss of blood and long tiding 
under rough skies How could he fight with him ? 

" 'Tis not the first time we have daunted Englishmen," said 
Bruce, with a mocking laugh “ See how he pales beneath the wine- 
stains — and all because he sees a hand go down toward a sword-hilt " 
St Quain was mortal, though brave and tender-hearted " You 
fasten a quarrel on me," he said " Well and good — but these ladies 
should know nothing of it " 

" Ay, ay, they should, seeing that one of them is my promised 
wife And, gad, sir," he added, m a white heat of passion, " if you 
dally further. I’ll thrash you in their presence " 

St Quain could do no more He lifted his wife's hand and kissed 
it , he bowed, as a courtier might have done, to Lady Lockerbie 
" I am ready, sir, and the moon is full to-night," he said 
The black-robed minister stepped forward " Gentlemen, gentle- 
men ” he began 

“ It is too late," said Bruce of Muirtown 

" Too late," echoed St Quain, turning, as he left the hall, to find 
his wife’s eyes fixed on his, with a tenderness in them beyond belief 
" Yet think, sir," said the minister, his hand on St Quain's arm. 
'* A duel is at all times a godless enterprise , but when your adversary 
is sick " 

" True," said St Quain quietly " In England we do not fight 
with such as Mr Bruce here, but it seems that m Scotland the matter 
shows far otherwise " 

“ In Scotland men fight for a right cause, whether they be sick or 
well," said Lady Lockerbie sharply 

St Quain bowed low to her He was beginning to understand 
how pnde — Scottish pnde — may oust all womanhood. 
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" You will fight ? ” said Bruce of Muirtown eagerly, as he gulped 
down a measure of red wine 

“ You leave me no option, sir," answered St Quain 
Together they went out into the windy night, he and the man 
whose left arm earned bandages ; and even now, amid the stress of 
weather and of feeling, he wondered that the prospect of sword-play 
could be so bracing to a wounded man 

" There will be none to watch us," muttered Bruce " The 
minister is pledged to peace, and we can scarcely ask the women-folk 
to act as seconds ” 

“ Where is the ground ? " said St Quain shortly 
" Rather, what is your weapon ? You are the challenged party " 

" Swords," said the other, after a scarce perceptible pause 
The clouds had left the moon by this time, and the wind was dying 
mto fitful moans and gusts as they went out into the gnm courtyard 
and forward to the meadow-lands beyond From tune to time Bruce 
halted in his walk, but always recovered and went forward with an 
air so hard and desperate that St Quain felt chilled and awestruck 
He could love and hate, this thwarted lover, and spared himself as 
little, so it seemed, as he spared man or woman when his heart was 
set upon a matter 

They marked their ground, and once again St Quain drew back 
11 You are ill, sir, and I am ashamed,” he said " Will you not 
wait awhile, and send your fnend to me in proper form ? " 

" And let you snatch my wtfe from me ? I think not, sir Either 
you fight me now, or I have you kicked into the high road by the 
serving-men ” 

St Quain drew his sword “ I am ready," he said, in a voice as 
hard as Bruce's own 

Hw e nem y’s attack was overwhelming at the first , Bruce, it was 
plain, distrusted his own staying-power, and his onslaught, like him- 
self, was rash, impetuous, regardless of all laws St Quain, recovering 
after the first surprise, played a quiet, watchful blade , he made no 
effort of any sort to thrust, but parried each wild stroke with a studied 
ease that brought the other’s blood to fever pitch 

Time after tim<> Bruce strove to beat the other down , and then 
a mis t came before his eyes , and after that he felt his sword go up, 
and up, and up, toward the blue-grey moon, and a heaviness, as of 
death, came over him 
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He awoke to find St Quarn bending oyer him — bending over him 
with a strange, almost womanish, solicitude 

" You fought — you fought well, sir,” murmured Bruce. 

But shame was strong upon St Quain True, he had stnven to 
avoid the combat , yet it was terrible to fight, as he had done, with 
one so weak 

“ Can you stand ? ” he said " If so, I’ll help you to the house ; 
your bandages have slipped, and the blood is trickling ” 

" Where did you prick me ? " said Bruce of Muirtown faintly 
" Pnck you ? Nowhere I robbed you of your sword, and then 
you fell into a swoon I am English, sir, but I am not the coward 
you would wish ” 

Bruce rose stiffly from the wet, moon-bright grass, and passed a 
hand across his brow “ I played the bully awhile since,” he stam- 
mered , " I raved and swore, and challenged you to fight , but then 
— God help me, I had lost a wife ” 

St Quain would listen to no more He linked his arm m Bruce’s. 
” And I have gained one," he said softly “ Surely, sir, you will 
grant feelings to us English, though we're of a different race ” 

Dizzy as he was, sick of heart and brain and fortune, Bruce could 
not but warm to the manliness, the straightforward wish to give and 
take which marked his rival's manner It was his turn now to feel 
shame , and, m love or war, in pnde or shame, it had never been his 
way to do anything by halves 

" St Quain," he said, stammering even as he spoke for weakness’ 
sake, “ you are a man — and I regret that insult more than any other 
deed of my wild life " 

" Then quit regrets, for I have forgotten all Good God, does not 
Janet make a good excuse for any folly I " 

They had reached the door by this time, and Bruce of Muirtown 
leaned a heavy hand upon his arm 

" And the girl," he muttered " Will she go with you, do you 
think ? ” 

" Yes, though her mother says she shall not ” 

"KVnd why ? " 

“ I named Culloden in her hearing, and she learned that my father 
had fought upon the English side ” 

Despite his weakness, despite his old sense of loss and his new 
sense of repentance, Bnice laughed aloud. " Even for a Scot, she 




A MIDNIGHT BRIDAL 


887 


dwells too much upon Culloden,” he said " You had bettor have 
robbed her plate-chest than mention what you did The serving-folk 
are of a like mind, too , you’ll have trouble, if you wish to take your 
bnde ” 

" I’ll take her, if all Scotland says I shall not ” 

Like most wildings, Bruce of Muirtown had a heart He had 
shown it once to-night, when he could find room for honest admira- 
tion of a rival — a rival who had robbed him of a mistress, and who 
had given him back a forfeit life 

" St Quain," he said, still standing on the wind side of the oaken 
door, “ I'll play no dog-in-the-manger part. She’s yours, and you 
shall win her yet ” 

They passed into the hall, where Lady Lockerbie was seated alone 
in front of the great fire She looked up eagerly as they came in, 
and her face was white as Bruce’s own, soon as she saw them standing 
there — St Quain m health, his adversary leaning heavily on his arm 
“ You — you are hurt, Bruce,’’ she stammered 
“ No,” he said, “ except so far as I was hurt before Mr St 
Quain has worsted me, and given me my life I hope that he will 
count me his fnend henceforward ” 

My lady rose There was a sort of madness in her face — th< 
ma dn ess of long hatred indulged in overmuch She seemed to gam 
stature and in coldness 

" His father fought against my husband,” she said " He is 
English , he can be nothing to any Lockerbie ” 

" He chances to be husband to a Lock^i bie,” put m St Quain 
drily, "and he means to claim his nght ” 

Taller yet she seemed to grow, and her grey eyes deepened, and 
her voice, no longer cold, was full of passion 

" My daughter is in safety, sir She would have followed you, 
to interrupt this duel which has ended so unhappily , but I prevented 
.t " 

" I will find her,” said St Quain doggedly, " if I spend a twelve- 
month m the search ” 

“ And I will help you,” put m Bruce of Muirtown 
My lady looked from one to the other " What is this talk of 
friendliness, Bruce ? This stranger has robbed you— robbed you ” 

" Nay, it is I who would have robbed him , and 1, no less than 
Janet, owe my life to him ” 
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Obeying a sudden impulse, Bruce took my lady to one side and 
talked to her St Quain could hear nothing of what passed ; but he 
guessed that his own cause was being pleaded by one who had so 
lately wished to kill him And by and by Lady Lockerbie returned, 
and held her hand out with some show of warmth 

" I cannot pretend to welcome the match/' she said, " but I am 
old, and weary, and I cannot but see that lives may well be ruined 
Will you — will you treat her well ? " 

Her voice broke at the last , and St Quain saw down into the 
tenderness that lay beneath her pnde 

" I will treat her well," he answered huskily 
My lady turned to a manservant who stood by the door " Prepare 
the bndal chamber," she said 

And St Quain looked out upon the loch, the moonlight, and the 
peaceful sky And only the whimpering wind was left to recall the 
storm that had brought a wife to him. 
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T HE lamps now made the wet pavements dull gleaming shallows, 
with pools of darkness, the clouds raced across a dun and 
sodden sky Now and again, a gust rising m captious fury 
came, shaking the heavy-headed roses, and drenched annnala in the 
little suburban gardens Warm as the night was, the curtains at No. 
5 Elm Row, known otherwise as the Beeches, were drawn, the windows 
shut Two men sat in the study at the back of the house, the hour 
was late One slight, slim-faced, clear-eyed, smoking quietly, a 
whisky-and-soda by his side , the other smaller, ordinary of feature, 
yet good-looking until you studied his weak mouth and heavy chin 
and furtive eyes Clever with the cleverness which counts itself as 
nothing if it does not overreach others 

" Martin, I have said all I mean to say " The elder man sf">le 
smoothly " Does it enter your head that I am far too good for you, 
but for your father's sake I let you go free Here are one hundred 
pounds in notes, and a little gold Take them 1 ” 

" As final, Glynne ? " asked Martin sharply 
" As final Use them, start with them as you choose I have had 
enough of you " 

The man called Martin leant forward 

" No one but you knows," he said " 1 could replace this borrowed 
money in a month — this slump is only <a flash, and you know it Give 
me a chance until the special settlements of the shares I gambled in 
It was only borrowing " 

" Borrowing which you have done before No, Dick Martin It's 
over My firm has done with you You had every chance The 
books are here You see what I must replace and pay. I have one 
thousand pounds to do it with Here is my bureau Now take your 
money There is an early tram You have youth, brains — too many. 
One hundred pounds I say I have dealt leniently with you." 

339 
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The younger man leant back, gnawing his fingers A sinister 
light in his narrow eyes — youth, brains — one hundred pounds He 
who kept a motor, lunched at the Savoy and the Carlton, ruffled it 
as a nch man m this great London, to be hounded out, flung on the 
world. And no one but James Glynne knew He drew a hissing 
breath If Glynne were gone, if he could have those books and save 
exposure — 

" I’ve told the servants you are leaving early," said Glynne, ** and 
now good-bye ” 

" You'll expose me ? " gasped the other 

" I must, I have no choice," said Glynne coldly " You are not 
fit for decent company, Martin Now go " 

He stood up, looking on the mantelshelf for his tobacco A heavy 
dagger, a trophy from Tapa, inlaid and beautiful, lay on the table. 
Martin's fingers fell on it — there was a swift movement, a dull sound, 
silently, coughing a little, Glynne crumpled up, shpped to the floor- 
coughed again and lay still, wide-eyed and very qmet 

Martin stood back staring at what had been his partner He let 
the dagger be — there was a little blood oozing slowly No sound m 
the qmet house. 

How much was made of killing 1 It had been so easy, so very 
easy He stooped to the still figure, rifling its pockets , taking the 
keys, he opened Glynne’s desk Yes, there were the notes, the books 
He put the former into his pockets , he took up the books they 
were not so easy, so he must pack them up He disarranged the room 
a little, undid the window catch, took Glynne’s watch and chain, and 
smiled as he did so His brain was working so clearly that its power 
almost hurt him 

What fools men were who were caught — who neglected details 
with the still thing behind them. He wrote a note 

“ Dear James — I am off by early tram to B , as per your arrange- 
ment Shall be back Wed next Due with me at old place Don't 
forget Stewart's instructions " R M " 

He was careful not to blot the note He put it in an envelope 
and all the time he listened Then he gasped — there was a spot on 
his shirt-cuff, red and damning Very quickly he shpped from the 
room. The clock struck one He had seven hours' start There 
was a tram at four to Euston, a slow, crawling thing, which he would 
catch He would go to the sea, lose himself there Take a second 
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hat and coat. Oh, it was all so easy 1 He would walk to the next 
suburban station, slip m there Stealthily he slipped to his room 
and opened his wardrobe He took a shirt and a suit of clothes, and 
changed , the white shirt with the stain was packed into his bag * 
he put on a cap, slouched and large, and a dark overcoat , he earned 
a parcel with another coat and a panama. Glynne wore glasses ; he 
went for a pair 

But now the minutes flew There was a make-up box m his room, 
a hair dye With all the lights up he used it — turning his fair hair 
brown and dark, doing it deftly, quickly He pinned the note on his 
pincushion, ruffled his bed, left his dress clothes, a second white 
shirt, in his room He attended to every detail What fools criminals 
were I He would come back on Wtdnesday or Thursday, expressing 
sorrow — surprise Take up his partnership, drive his car again It 
was all so easy The books ! He had almost forgotten them , they 
made a bulge in his bag, but he stuffed them m The house was full 
of noise Was that Anne coming downstairs ? Would she go into 
the library and see what was there ? With teeth bared, and grinning 
as a nervous dog, he stood m sick despair But it had been a gust 
of wind He stole noiselessly from his room, slipped into the dark 
hall, and out Down the garden path, not so easily now, the great 
dim world was so big and cool Steps heavy, slow, on the pavement 
— a stohd policeman coming his rounds Martin crouched behind 
a clump of tiny bushes What if the man should come in and see 
him ? He was bathed in sweat , his heart choked him 

Constable XX yawned as he came to the gate, clicked it to — it 
was open — and passed on Tramp, tramp Minutes were passing as 
he got slowly on 

Martin got up and came to the gate He smiled now Constable 
XX had found it open, it might help as they gathered evidence 

He was out on the shadow-haunted pavement, treading lightly, 
going faster and faster He would never get to the next station in 
time Down Kilma Road, past green squares, each moment a lurking 
terror Another policeman Martin slackened pace, turned before 
he reached the man, passing away in the shadows, and then flew on. 
Edward Street at last He was thirty minutes too soon A shower 
came lashing down , he stood m it, not danng to go into the station 
A rumble at last — a whistle There were two other travellers Martin 
dropped some money with a cry. 
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“ Get me my ticket — third — will you ? " he said, giving a sovereign 
to a sleepy workman “ I've dropped half-a-crown " 

It saved him showing his face at the office Of! now, rumbling 
Londonwards, grey dawn stealing across the sky. He pulled his cap 
down, fearing the hght. 


n 

Euston came all too soon, with dawn breaking He went out, 
bag m hand, into the qmet streets The sea 1 Yes, the sea was best. 

He had no pity for Glynne Glynne had been hard to him, cruel, 
unjust He might have understood a rash speculation , not turn a 
man out of light into outer darkness The milk carts were about 
now He passed through London nnn ntirp.fi, a mere traveller carrying 
his bag Criminals were such fools they took cabs, gave themselves 
away A man on foot was lost m the vast city So he walked on 
until the sordid large houses and dim, dirty squares gave way to 
shopland Which should it be ? Channg Cross, Victoria, Paddington, 
Waterloo ? He would go down to Folkestone He chose Victoria 

The waiting-room was almost deserted. He went m, lying down on 
a sofa, for one man sprawled half asleep in a chair He turned his 
face away. Better to run no risks And then a sudden qualm of 
fear and misgiving How could he come back ? They would ask 
him where he had been , they would wire to every branch of the 
business Staying with fnends ? He must produce the friends 
The easiness of it all shpped from him 1 he dog Murder barked at 
his heels He lay easily no longer, but crouched on the sofa, a 
criminal fleeing from Justice. 

But certain — qmte certain— of escape, and with a thousand 
pounds to help him He smiled again more easily After all, it was 
better than being a branded thing with a bare one hundred. 

Ten minutes later a man in a floppy hght overcoat and a p anama 
hat, wearing spectacles, came out for a cup of tea If they looked 
for any one, it would be for some one in a cap and dark coat The 
sleepy man went mto the refreshment-room, where flaring lights 
fought with the rosy morning Martin saw him and shpped away, 
sitting out on a bench, apparently dozing in the now filling station. 
It was his first touch of fear He got his tea later, gulping down the 
hot, tas t eless stuff A clock struck eight They knew by now I Wires 
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would flash, the police seek and hunt, but by that time he would be 
at Folkestone, safe in some small lodging. Third class again. 

He sat in a comer of a third-class carnage, smoking, with bent 
head, thnlls of fear upon him He might have dyed hi9 hair badly ; 
there might be streaks in it He kept his back wedged against the 
dusty cushions Stations slipped by. The morning grew hotter. A 
mere traveller, lost in the crowd, he took breakfast at the railway. 
It was early yet to seek for lodgings He left his bag, a new one 
and as yet ummtialed, at the station, and went down to the sea, 
letting the morning drag Then into the busy town, and out along 
the streets with apartments in them He wanted a poor place, and 
found one, clean and small Here he gave his name as Ralph Meldon 
He haggled for terms , he was most anxious to know if he could 
have another room later, a fnend was coming to Jom him He was 
discursive to the landlady They were from Australia, he said, coming 
to see England , had come to Folkestone for a week or so. 

He sat down behind the lace curtains with a sense of security 
Who could trace him here ? He was not feeling well , he had a cold, 
he said Mrs Simmons got him a chop — a greasy, sodden thing — 
and some porter She was too willing to housekeep His bedroom 
was upstairs He went up there after lunch There was a key 
the windows had clean lace curtains He turned the key crisply 
and sat down to open his bag The books, heavy and thick, lay 
among his scanty clothes He tore the pages out, and burned them 
in the paper-decked grate — slowly, so as not to make too great a 
smoke The covers were too stiff to bum He cut them up mto 
strips which could be dropped But the grate now was full of charred, 
hot paper 

The woman would wonder, perhaps suspect He gathered them 
all out, tying the charred pieces up in a newspaper They, too, must 
be lost He replaced the enmson fnUs and washed his blackened 
hands New clothes he must get them — lose all these. He looked 
down at his shirt, and sprang up “ James Glynne ’* written neatly 
on the front , the wash had got mixed up OS m a minute , changed 
wildly for one of his own, which was not marked And what to do 
with this ? He lit a match, holding the shirt over it until the words 
were burnt away , he trembled and shook as he did so. 

He had brought one suit of dothe9, his name was in it He 
ripped it out, burnt it too. Socks — they were marked At last they 
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were all free of his name or Glynne’s The hot afternoon drowsed 
across the world, and he sat cold and shivering in his bedroom. 

hi 

His coat hung behind the door, the dark one he had started with. 
No name in it, but — why should he have two coats ? He stuffed it 
into his bag, and locked the bag and stood up, sweating now, glancing 
down at the quiet road But every hour counted When his beard 
grew no one could tell him They would never look in a big watering' 
place He had forgotten nothing, nothing 

The evening waned A thundering knock at his door brought 
him, panting, from a doze Who was there ? Who 

" Yer tea, sir " — from Mrs Simmons 

Sloppy tea on a japanned tray , melting, strong butter ; a loaf 
of bread , a slice of stnngy, pmk ham on a thick plate He drank 
the tea, but could not eat 

Mrs Simmons was sympathetic. 

It was his chest, he said lightly He had, worse luck, to grow a 
beard He would go out for a letter now Then a sudden fresh fear 
The beard would sprout yellow, betray his brown hair 

He locked his bedroom door He had parcels of burnt paper m 
his pocket Down the streets of little houses and into the town He 
wanted more clothes There was an outfitter’s , he went m — shirts, 
socks, bought prodigally 

The shopman looked at him critically Martin stepped back. 
These notes might be numbered He must change them, get away, 
but change them first He went out, parcel in his hands, breathing 
hard 

Down to the shore — the tide was lapping in There were people 
everywhere , he strode along, cursing the heavy parcel, until he 
came to comparative quiet Then the little parcels fell on a gurgling, 
quiet sea, they would soak, sink before morning Shrill voices 
behind him roused him 

“ Gladys, Herbert, the man is floating paper boats I ” A rush 
of barelegged children to watch the boats. One opened, the scraps 
of charred papers fell on the sunlit waters, dancing across them. 

" What foony boats 1 " said the prattling voice. " Just burnt 
papers." 
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Fear t The fear he could not put away as he went back These 
children would talk; people would wonder, and perhaps inquire. 
The slit covers were dropped in nooks and crannies on the beach 
before he went upwards to the Leas, crowded even in July He was 
safe there But never quiet Into the town again He bought some 
studs, and changed another note, some links in another shop He 
had plenty of gold now He snatched food m a cheap hotel, and read 
an evening paper 

The lines he had expected were black before him " Awful murder 
in the suburbs Mr James Glynne stabbed The police suspect 
robbery Mr Glynne’s partner, Mr Martin, away on business, address 
not known Watch and chain missing Bureau rifled and open " 

Watch and chain 1 Martin turned sickly green. They were in 
his bag 

He left his dinner, sped back to his lodgings, and on the way sent 
himself a telegram These were the little things that fools forgot 

It came ten minutes after he got in Half of it was used to hght 
a pipe, the other half left on the table for Mrs Simmons to see 

" Sorry can't get away to-morrow — Tim " 

Sleep cunously came to him He had done everything. He was 
lost down here But he stayed in bed next day, and felt the stubbie 
grow on his chm — already his spruce good looks were gone Tbe 
papers revelled in the crime — some burglar — the window was left 
open They had a clue 

Martin laughed If his beard would but grow he would slip to 
France and away 

He lay m his room again, complaining of headache, and then 
went out. Half-way to the beach he took his handkerchief out. Oh, 
was he mad — mad His name was on the comer After all he had 
forgotten something He might have dropped it any minute Had 
he done so ? He stood clasping his hot head, trying to remember. 

The watch burned in his pocket He slipped away along the 
beach, on with the handkerchief clasped tightly m his hands, until 
he was alone, to watch it bum But madness— madness— clever as 
he was he had forgotten this simple thing There might be another 
handkerchief m his room With fevered fingers he dug in the moist 
sand A fool would throw the watch into the sea He would buiy 
it It sank at last into a deep hole , with a little smoothing over 
it might he there for ever. The blood-stained cuff went into another 
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hole But he humed home, posting a post-card and letter on the 
way 

Up to his bedroom, searching wildly His other handkerchief 
was in his bag, the damning name upon it He burnt it too. Out 
again for a bottle of hair dye, going wanly to-mght , he was not 
altered yet Back, to darken the stubhle on his chin and hp, growing 
fast now But m a day, two days, he would be safe 


IV 

He ate a slab of cold atrocity sent up with lumps of yellow, soapy 
potatoes, and read the paper, taking it up easily A day or two now, 
and he could be away — Canada ? A man could live well there, there 
were some shares he wanted to buy He would send money for them, 
give his address out there He ate and drank with appetite 

"The murder at the Beeches Mr Lloyd, of the London and 
County Bank, came down to-day It appeared Mr Glynne had drawn 
a large sum m notes on the day of his death The bank hope they can 
trace all the numbers There is no news of Mr Martin ” Suspicion 
is beginning to fasten itself upon him He was not seen to leave the 
suburb Notice of the notes will be given now The porters at 
Grangedon saw a man with a bag — a man in a dark coat and cap pulled 
down He stopped, and he changed two notes here Panic m the 
quiet little room , the paper flung down He would change no more 
He could not pay for his passage out He gnawed at his fingers again, 
and sped out into the mght 

A little later he was back, and called Mrs Simmons. He showed 
her a portion of his wire 

" Come at once to Cheltenham. Angeema ill ” He must go there 
immediately — m the morning — by the first tram 

And at mght he could not sleep Children had dug upon the beach, 
the watch had been found All mght he saw the moist sand raised, 
caught the gleam of gold He stared m the little glass in the early 
light * The stubble was thick on him and dark His eyes were hidden 
by smoked glasses Bag m hand, he went to the busy station. Who 
was that man there, staring at him ? He humed away to the train. 
Was that a detective there ? He changed at Redhill, and went across 
country — anywhere — to some big town. Night saw him at Manchester 
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baying a new coat ; he left the blue one in the train. Travelling on 
again Birmingham 

He came to obscure lodgings, lay m terror in an attic-room. It 
was so easy, so easy, but fear dogged each dragging hour The papers 
again — opened m trembling eagerness Nothing more He laughed 
his fears away After all, it was so very easy to escape Some of his 
jauntiness came back He went out mto the smoky streets, and into 
a restaurant The glass, which threw back the reflection of a com- 
mercial-looking man, with brown stubble on his dun and brown hair, 
laughed at the possibility of recognition 

Dick Martin was lost He could go abroad The money would be 
changed there at some shop He could buy jewels, and then pawn 
them. He had not thought of that 

He started up with a laugh That could be done even m London, 
and he would be in France before they raised the hue and cry He 
would buy a wig — red, for choice — and go up now, leaving his bag at 
a station — and — his hand had waved as if m joy at his sudden plan — 
a glitter caught his eye. The man who had forgotten nothing wore a 
peculiar old seal ring, known to all his fnends A barbaric thing, 
yellow topaz set m blood-stone and fnnged with diamonds His hand 
dropped to his side Had every one in the restaurant seen his guiltv 
start, the sudden hiding of his left hand ? Who was that man over 
there with dose-cropped bullet-head ? A detective, perhaps " A 
reward is offered for any information concerning Richard Martin 
Five feet nine inches, slight, blond hair, clean-shaven, last seen in 
dark overcoat and tweed cap, wears a curious signet-rmg on left 
hand ” 

In deadly fear he conjured the advertisement up. Stealthily and 
guiltily he slipped the ring mto his pocket and took the paper up 
“Strange discovery at Folkestone A little girl, digging in the 
sands, has found a gold watch and chain It has been given to the 
police, and is believed to have belonged to the murdered Mr Glynne ” 
That was real, staring at him So the sand had given up his secret 
Even now they might have traced him. 

Ring m hand, he slipped through the crowded streets. He let it 
drop suddenly, walking quickly on, and had not gone three paces before 
a child put it mto his hands He went to the foul, sullen canal, and 
saw it flash before it fell mto the water That was gone now He 
turned away 
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" Oh, it was so easy " Yet fear dogged him a little, drove him 
north to Newcastle — back again to Liverpool, a furtive, weary 
figure hiding in sordid lodgings, and yet still assured of his 
cleverness 

He took heart of grace in the huge shipping city He would dare 
London and the diamonds His last change went on a new overcoat 
and a new suit of clothes He got mto the London express, planning 
the future, which was yet to be his, but with him now he earned a 
revolver A stohd, dull-looking man got m with him, a conversational 
man, who spoke of the mysterious murder 

It was a good chance of hearing the opinion of outsiders " Some 
tramp," said Martin carelessly, leaning back 

" No " The man shook his head " Not at all It was the junior 
partner Lord I they've as good as traced him now They can lay 
their hands on him when they want to " 

The carnage swayed before Martin's eyes — a blood-red mist blurred 
his sight Traced him I He gnpped at his collar 

“ I don't see how they could," he heard himself answenng " He 
— forgot — nothing He seems to have got away cleverly Any one 
could if they took the trouble ” 

The bullet-faced man came nearer him 

" You don't know the police,” he said, “ they’ve detectives every- 
where A man's traced, he doesn't know how There’s the clue of 
the watch at Folkestone They haven't lost that In fact, I hear 
they’re following him from there " 

It was homble to choke 

" I've done some work." The man leaned back " I know They 
always forget something, these murderers They change their clothes, 
the colour of their hair, and walk about, wearing, perhaps, some 
trumpery bit of jewellery which betrays them The landladies suspect 
them, because they grow new beards and go out by dusk " 

The horror of it gnpped Martin as a steel trap This man was 
playing with him He knew everything Every ruse he had resorted 
to As they neared London he would be arrested He had left 
nothing undone Yet this stupid-faced man had unravelled every 
carefully-twisted thread The tram rushed past the placid waters of 
the Dee, tearing Londonwards 

In one great wrench and tear his nerves fell to shreds ; he shneked 
in his agony — with a wild mixture of exasperation and relief 
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" Yon know me ! " he yelled, standing up, swaying as the train 
swayed " Oh, you know me — Martin, the murderer — and you follow 
me to torture me I cannot change my notes, for the numbers are 
known You know I've dyed my hair, that I wore my signet-nng." 
The stranger was up, gasping in astonishment 
" I killed him because he had no pity, but I'll not hang for it — I'll 
not — see I You bloodhound 1 I have my remedy 1 ” There was a 
sharp report, and something lay shuddering on the carnage-floor 
Shouts — the attendants rushing in, the door shut, and yet the word 
drifted It was Martin, the missing Junior partner of James Glynne. 
The whispers flowed from carnage to carnage A quiet, shabby- 
lookmg man ran down the passage, entered the smoky carnage, and 
heard the story as it was poured out 

" And I," the bullet-headed man said in horror, " I’d nothing to 
do with the police I never heard or dreamt of this being the murderer, 
except that I take an mterest m detective stones and in criminal cases 
I'm a commercial traveller Oh, my God I It’s awful for me I ” 

The shabby little man knelt by the figure which they had raised 
and laid on the seat 

" I was chief man on the case," he said simply " The odd part 
of it was we'd completely lost trace of him And the numbers of thi 
notes were never known Nor were we ever sure he did it He road- 
one of the cleverest disappearances on record He had beaten us all 
round " 

The man on the seat raised dimming eyes He had heard and 
understood A wry smile twisted his white lips 

" So— hang — easy — to beat you,” he whispe ed. “ But — now " 

his mouth slacked They covered his dead face gently and stood 
stanng, as the express hummed Londonwards, at the face of the man 
who had neglected nothing m his escape. 
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BELL'S SHORE JOB 

(A Yam of '* The Genteel A B ”) 

T HE evening was full of still August heat, and the promise of 
thunder My fnend the night-watchman had forsaken his 
customary stronghold, the galley, and received me, with 
meditative affability, upon the fo’c’sle head, where we enjoyed what- 
ever air might be stirring, with a clear view of the inky water and the 
few other ships then lying m the dock There we sat, gazing at the 
break of the fo’c’sle, where innumerable look-out hands had tramped 
to and fro, under all kinds of night skies, from those which arch wild 
grey seas far south of the Horn, to those in which great stars hang 
like Jewels above the hot silences of equatorial waters The watchman 
seemed affected by a mild melancholy, and spoke of bygone days as 
one who had known losses, and without any regard for my question 
as to what happened to Bill after the meeting with Lord Chasemore 
Nowadays, of course, every blessed ship — such as there are that 
are ships, and not puffing smoke-stacks — seems to be one of a string, 
all owned by Messers blooming So-and-So an’ Co (Limited) And 
limited it certainly is, when you come to grub, and liberty days, and 
sailormen’s quarters, and the like o’ that But it wasn't always so, 
not by long odds Even a very few years ago there was a many 
ships, and good ships, that was as you might say family affairs. And 
things was better for sailormen then You knew who yon was 
working for, and they knew you But as for these " Limited ” con- 
cerns, they've no soul to be damned, and nothing you could lay a 
rope's end over , nothing but a manager, in a glass case, and a board 
o' directors who think in double columns o' fractions, and don't feel 
at all 

The watchman pensively spat mto the dock, and slicing a large 
wad from the end of a new plug of tobacco, stowed it with deliberation 
in the special corner of his mouth which habit reserved for this purpose. 
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Then he took np his parable with a note of added definiteness which 
prepared me for reference to his hero, the genteel saxlorman. 

Now I’d wager you’ve never even heard of Hedger and Paul of 
Cardiff Maybe they're chawed up now by one o’ these combines 
the papers tell about But a while back they — leastways he, for there 
wasn't never no Hedger in it, so lar ’s I know— owned three of the 
most comfortable ships sailing out o’ Cardiff — two full-ngged clippers 
and an eight-hundred-ton barque that could sail as close to the wind's 
eye as — as a archangel Yes , I’ve seen the Cuttysark and the Ther- 
mopylae in my day , but, on a bowline, I never saw anything sweeter 
than the Mary Paul out o' Cardiff It seemed a sin to put coal into 
her lap, for she'd lines like a yacht, and I reckon the man who skippered 
that packet ought never to have wanted any other kind of a wife. 
She was a lady in all weathers, but give her a bowline and, by the thick 
o’ my am, it brought the water to your eyes to hear her walk and 
talk! 

We made three round v’y'ges in the Mary Paul, Bill Chasemore 
and me, so at last it got to be almost as if we’d married her and was on 
kissin’ terns with her relations Why, we knew Mr Paul and the 
office folk almost like shipmates, and Bill and me had the same two 
bunks m her fo'c’sle all the blessed tune — close on five years 

Well, and then the third voyage we earned Miss Mary Paul and lit r 
aunt Susan Mrs Richardson that was Miss Mary she'd had scarlet 
fever, I believe, and come near handing in her checks Anyway, the 
doctor he'd ordered a sea v'y’ge, and there was the smartest barque 
out o' Cardiff m the front parlour, as you might say, and so we earned 
'em Well, at your job you may have seen queens and the like o’ 
that on their travels , but you never saw an}’ one made such a fuss 
of as we made of Miss Mary The first mate — he reckoned to be 
skipper in another v’y'ge or two— went pretty near crazy about her 
before he was done , and the whole bleSsed ship’s company, from the 
Old Man down to little Billy Worms, the boy, gave up its watch below 
to do something for our pretty passenger You never saw the like 

The mate he talked more like a missionary than a man when he 
gave orders, and to hear the b'sun, with his “ If you please " and 
" Quick as you can, men I " instead of — well, you know what— I tell 
you it was as good as a play We had services on a Sunday, like a 
steamboat, and, once they got over their shyness, the crowd would 
fairly fight over who should do the singing out on main-braces or 
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halyards when Miss Mary was on the poop The way they’d jump 
at any job that took them aft, and the tune fellows spent in dolling 
up before taking a wheel, it would have made a horse laugh As 
for me, 1 used to get men to take two look-outs for me by giving 'em 
my tnck at the wheel 

There's no sort of doubt but the mate meant real church and orange- 
blossom business, and I give you my word I fairly pitied that man 
at times, mate and all as he was, and out of Peterhead at that. You 
could see he got no taste out of his baccy three parts of the time 
And for why ? Miss Mary'd walk away from him any day to put 
m a word with Bill Chasemore And, mind you, the queer thing was 
Bill never seemed to take any very great stock of her, like the rest o’ 
the crowd When they was all a-yarmng about what she’d said, 
and how she looked, and the way her hair took the sun, and that, 
BUI never said a word And though 1 reckon he’s got about the best 
chest o’ clothes that ever went to sea — a royal pnnce couldn't have a 
finer kit — he never dolled up like the others to take a wheel I must 
say that fairly surprised me The rest of the crowd would put on 
shoes, and often as not a coat— one chap, a South Shields man he was, 
actually mounted a collar on Sundays, and had three stand-up fights 
over it — even m the doldrums But Bill, he’d just lounge up to that 
wheel m his shirt and trousers, same as if there wasn’t a woman nearer 
than Tnncomalee and Memmashee To be sure, his shirts was always 
white as milk, and his dungarees scrubbed out every other time he 
wore 'em But that’s no more than he’s always done 

But, say what you will, women is mighty contrary creatures and 
there's never any telling which tack’ll suit ’em best Bill m his shirt 
an’ trousers and bare feet, seemed to suit her better than Mister 
MacFee in his best shore clothes, or any other man in fresh-greased 
bluchers and a collar Women are that queer and contrary 

Along about the beginning of cold weather on the homeward 
passage, I fancy Bill began to soften a bit But he never talked about 
her like the rest of ’em , and when we paid off in Dundee, upon my 
word I don’t believe he’d even have stayed by to work the ship round 
to Cardiff if I hadn’t a-made him I had my work cut out, I tell 
you , but Miss Mary, she said to me before they went ashore ” Please, 
Mister Martin,” she said, " don’t you let Mister Chasemore leave the 
ship I want you two to come round to Cardiff with her — to please 

M 

me. 
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Now, if you’ll believe me, when we got round to Cardiff there 
was a letter waiting for Bill from Mr Paul, and Bill he never said a 
word about what was in it till we were turning m at our lodging that 
mght, though I was just a-boihng, and he knew it Then, when I had 
him fairly m a bight about it, he said, ]ust as careless as a man might 
talk about weevilly bread “ They want me to chuck the sea, and 
take a shore job at the office ” 

Well, you can depend I was in a fluster But the rumbustuous 
thing was, Bill didn't feel very sure whether he’d do it or not You 
can wager I was sorry to lose him for a shipmate, but, good sakes 
alive ! a shore job with the owners, sleep m every night, and — and 
Miss Mary as a sort of guardian angel — well, what would you think ? 
Yet, if you'll believe me, I had to fairly hustle Bill mto that billet, 
as it might ha' been a Nova Scotia bo’sun booting a sick Dutchman 
aloft m a gale But I got him there at last, in a long black coat an' 
all, till you couldn’t have told him from an undertaker m a good way 
of business And Miss Mary, she gave me a beautiful silver-mounted 
pipe in a case, with my name on an' all, and a couple of gold sovereigns 
in a purse, she did , and I've got the pipe now, though, of course, 
I don't smoke it , but 'tis an A number one pipe, an' hall-marked silver 
on the stem 

Well, the barque she was to be laid up for dry-docking and u 
thorough overhaul , but I'd a pretty fair pay-day, an' what with 
Miss Mary’s two quid, an' one thing with another, I thought I'd stay 
ashore and wait for the old barky again So I did, and now and again 
I'd stroll into the office and pretend to want news of the hooker, just 
to have a glimpse of Bill in his black coat, sitting there with the others, 
solemn as a ship's figurehead, and full of learning and respectableness 
Bill would always shin down from his stool and get leave for a bit to 
take me out for a dnnk, as though I was a ship's husband or a skipper 
home from sea I used to want to talk about the office, but Bill 
he’d talk ship till you could smell bilges, and the language he used 
those times was more like a Yankee second mate’s than a Christian's 
He’d swear more m ten minutes then than m a round v’y’ge at sea, 
and it seemed to ease him like a black draught 

Next thing I heard was he was taking tea up at Mr Paul's house, 
and becoming quite the society man And then I heard the Mary Paul 
was under the coal shoots, and next day I signed on at the shipping 
office I went to say good-bye to Bill, and we had a long yarn m 

VOL. IX 2 A 




354 A. J. DAWSON 


the “ First an’ Last " — I dare say you know the house Bill’s language 
would have fouled a fair wind I give you my word, the swearing 
he did about offices and owners and that would have shifted barnacles 
It made me qmte uneasy 

We were to warp out at daylight on the Wednesday, and I slept 
aboard Tuesday night in my old bunk, after having a little flutter 
with a Dago who had stowed his dunnage m Bill’s old bunk, alongside 
mine I tell you I sent that Dago ashore with a knob on his jaw that 
looked like toothache, though I was too sleepy to say much when I 
heard the beggar turning in again some tune past midnight 

Come daylight I did my best to rouse that Dago out to make him 
fetch coflee, but the beggar was all tangled up in blankets and dead 
drunk, I reckoned , anyway, I couldn’t shift him When he did shift 
we were out past Lundy, in a stiff north-easter, and then he wasn't 
the chap I'd punched at all, but Bill Chasemore, who'd squared the 
Dago, and come aboard in his place, as jolly as if he’d made a fortune 
instead of chucking one away to come to sea 

We had to leave our old barky in the Colonies, for Bill said it 
would never do for him to be paid off by Hedger and Paul again 
" Don’t talk to me of offices and shore jobs,” says he Certainly the 
ways of a man like Bill, more specially with a woman, are hke what 
the sky pilots say about peace — they passeth all understanding 
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THE LITTLE TOWN 

i 

I T is quite a small place " 

That was all the information I could obtain I had been 
referred to the omniscient Joe Shepperton, and this was every- 
thing he could tell me “ St Erth,'' he had said " In Cornwall ? ” 
And when I had explained that this was another St Erth, he had 
said, “ Oh ! quite a small place ” Probably he had never before 
heard of it 

As I looked out into the darkness and tried to dodge the reflection 
of my own face in the window, it seemed that we were passing through 
country of a kind which was quite unfamiliar to me I had a vision 
of mountains and the broad roll of great forests , an effect that may 
have been produced by clouds The yellow lighted reflection of the 
now familiar interior jutted out before me, its floor diaphanous and 
traversed by two streaks of shining metal And my own white face 
peered in at me with strained, searching eyes, frowning at me when 
our glances met, trying to peer past me into the light and warmlu 
of the railway carnage 

Once we crossed an interminable bndge that roared a sonorous 
resentment against our passage I could not explain that bndge 
We were not near the sea and no English nver could surely have been 
so wide Yet the bndge was not a valley viaduct, for I caught the 
gleam of water below, some reflection of paler shadows from the lift 
of the sky 

This adventure into unknown country was immensely exciting 
It was discovery I gave up my strained enquiry into the world beyond 
and let my imagination wander out into mystery I was in the midst 
of high romance when the magnificent energy of our triumphant speed 
was checked by the sickening grind of the brake . . 

The little station was a terminus , one forsaken, gloomy platform 
that stretched a grey finger into the night out of which we had come 
I tried to see what was on the farther side, across the metals, but 
beyond was a black void I received the impression that I was on 
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an immense height, that the dimly seen low stone wall was the parapet 
of some awful abyss 

1 could form no idea of the town during my minute's walk from 
the station to the rooms I had engaged The whole place seemed to 
be very ill-lighted All I could see was that it hung on the side of a hill 
I went out when I had had something to eat It was only a few 
minutes past eight, and I was eager for adventure I told my land- 
lady that I was going down into the town to explore 

" It's very dark,” she said, with a note of warning in her voice 
The street in which I was staying dipped gently toward the town , 
but as I went on the dip became more pronounced I congratulated 
myself on the fact that there would be no difficulty m finding my way 
back The he of the land would direct me , I had merely to ascend 
again 

My street was longer than I had expected At first there were 
houses on one bide only, but farther down the roadway narrowed and 
there were houses on each side I classified my lodgings as being in 
a sort of suburb grown up round the railway station which was detached 
for obvious reasons — no railway but a funicular could have been 
carried down that hill 

I came to the bottom of the street at last and found another narrow 
street running across right and left Opposite to me an alley continued 
the descent in a nearly straight line Far below a dim lamp was 
burmng I decided to keep straight on and plunged down the alley 
It was interminably long At the lamp it twisted suddenly but 
still descended the hill " The place is bigger than I thought,” was 
my reflection I saw, however, that as the road continually fell before 
me, I must be keeping a nght line 

The town was not deserted There were movement and the sound 
of voices all about me , figures loomed up out of the darkness to meet 
me and clattered past over the rough cobbles I heard laughter, too, 
and whisperings m the dim black recesses of courts and doorways, 
and once or twice I caught the tinkle of some thin high music far away 
in the distance 

Everywhere I was conscious of the stir and struggle of life, of 
unseeh creatures as careless of my presence as I of theirs 

And still I had not come as yet to the town itself I had pictured 
to myself some wider streets, or open market, a place of lighted shops 
and visible hfe I began to wonder if I had not passed by this 
imagined centre I became a trifle impatient I humed on , down. 
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always down, through the wngghng maze of tiny narrow alleys and 
passageways, lighted only by an occasional flickenng lamp, bracketed 
out from some comer house 

" A small place, indeed," I said to myself " It is an enormous 
place ” I received the impression that I might walk on for ever 
through that tedious ravel of streets Yet 1 knew that I could not 
be walking m a circle, for I was always descending 

I gave no thought now to the long toil of my return up the 
mountain — already I thought of it as a mountain — I felt that I must 
and would reach the bottom 

It was not what I had expected to find, yet the reality, when I 
came upon it, was so inevitable that I believed it to be the thing I 
had always anticipated 

I tlirned at last out of a passage so narrow that my body brushed 
the wall on either side, into a small square of low houses and the floor 
of the square was flat On all sides it was entered by passages such 
as that from which I had just emerged, and all of them led upwards 
About and above me I could vaguely distinguish an infinite slope of 
houses, ranging up tier above tier, lost at last in the black immensity 
I appeared to be at the bottom of some Titanic basin among the 
mountains , at the centre of some inconceivably vast collection of 
mean houses that swarmed over the whole face of visible earth 

" There is surely no other place like it in the world,” I said 10 
myself in wonder 


ii 

There was light m the square , two lamps that flanked an open 
door Above the door was a faded sign 1 guessed the place to be 
a hall of entertainment, probably a " picture palace ” 

I walked over to it and read the sign , it bore the one word 
“ Kosmos " 

“ Some charlatan,” I decided 

No one was taking money at the door, and after a moment’s hesita- 
tion I went in 

It was a queer httle hall The bareness of the walls was partly 
hidden by pathetic attempts at decoration , some red material was 
rudely draped over the raw brickwork , and a few unframed, dingy 
canvases — the subjects indistinguishable — were hung on this batk 
ground 

At the end was a rough proscenium opening, and behind it a stage 
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that appeared to me quite brilliantly lighted, after my long sojourn 
m the darkness 

In the body of the hall some twenty persons were seated on rough 
benches stanng at the still unoccupied stage 

2 found a seat near the door and waited It came to me that the 
stage was disproportionately large for the size of the hall 

And then out of the wings came wobbling a tiny figure, and I 
realised that this great stage was set for a puppet-show The whole 
thing was so impossibly grotesque that I nearly laughed aloud 

Presently I turned my attention for a moment to the vague forms 
sitting round me, some of them silhouetted against the light of the 
stage But none of them returned my stare " Rustics I ” I thought, 
with a touch of contempt “ Men and women of such small intelligence 
and narrow experience that even such an amateur show as this amuses 
them ” I turned back to the performance, though the foolishness 
of the doll’s actions was beneath criticism 

Nevertheless, after a time, a certain fascinated interest began to 
grow upon me, and I watched the performance, chafing at its slowness — 
with increasing attention I tned to disentangle some meaning, some 
story, some purpose, from the apparently aimless movements of these 
tiny dolls staggering about their gigantic setting Every now and 
again I thought that I understood , that there was an indication of 
some sequence of action, some development of a theme But always 
the leading figures wavered or fell at the critical moment, and chaos 
followed , a hopeless, maddemng jumble 

One piece of management, however, deserved and received my 
approbation I had never m any marionette show I have ever 
witnessed seen the suspending wires so cleverly concealed Stare 
and criticise as I would I could see no sign of any mechanism whereby 
the dolls were supported and animated This did, indeed, give me 
a cunous sense of reality, it made me feel that these poor ridiculous 
little figures had a sentient life of their own Then some senseless 
action or helpless collapse reminded me of the invisible wires, and 
my pity for the feeble dolls was turned to contempt for the ineptitude 
of the operator 

Dwelling on that ineptitude, I began to lose my temper and I 
became conscious that other members of the audience were being 
similarly affected I heard impatient sighs and half-suppressed groans 
of despair when some doll attempted to strut across the stage and 
collapsed half-way. 
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I looked round me again and saw that men were twitching their 
arms, hands and fingers , leaning this way and that as if to influence 
the movement of the dolls — just as a man will strain and gnmace in 
order to influence the run of a ball over which he has no sort of control 
I discovered that I had been unconsciously making the same 
foolish movements, and, also, that our attempted directions were not 
concerted There was no unison, no characteristic sway in this direc- 
tion or that It was plain that we wished to influence the dolls in 
contradictory ways 

But one feeling, I am convinced, animated us all, we were 
unanimously and angrily critical of the unseen operator , we were 
all convinced that we could work the unseen wires far more efficiently 
than that bungling performer Indeed, the fact, so far as I was 
concerned, seemed clearly demonstrable The actions of the dolls 
were so infantile, so contemptibly purposeless 

That obsession grew upon me The mismanagement of the whole 
stupid affair began to appear of qmte transcendent importance 

I could not watch without striving to help, and I was forced to 
watch . . 


in 

The performance closed abruptly. 

The curtain descended without notice, apparently in the midine 
of the play, unheralded by any grouping or arrangement which might 
suggest a finale 

The audience, almost m darkness, were left to stumble out as best 
they could 

I could not find the exit, and when I did i.nd a door it was not the 
right one It opened on to a flight of steep narrow stairs 

It occurred to me that this must be the way up mto the flies, to 
the place in which the operator sat and controlled his dolls. In a 
sudden mood of determination I decided to seek him out — I would 
give him some primitive instruction He must be some ignorant 
countryman I would give him a few useful hints in the conduct 
of his business , suggest a story for his dolls to act, some sequent, 
purposeful story moving toward a climax 

I stumbled upwards m the dark, one hand on the cold rough wall, 
the other stretched out before me to guard against any obstacle which 
might be in my path It was a very long staircase, for the proscenium 
opening was a high one When I was nearly at the top, the stairway 
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twisted unexpectedly, and I found myself looking down on the still 
brilliantly lighted stage 

Before me in a great chair that was almost a throne an old man 
sat gazing tenderly down upon the stage below him There was a 
calm, gentle wisdom upon his face and he moved his hands slowly 
this way and that 

I looked down and saw that although the curtain had fallen and 
the hall was empty, the performance was still going on in the same, 
aimless, inexplicable manner 

Perhaps the old man was practising his art, or perhaps he did not 
know that the curtain had fallen and the audience gone away — in 
any case he sat there with a sweet intent smile, passing his outspread 
hands slowly to and fro over the heads of those foolish, inept figures 
beneath 

And even then I could see no wires, no connection between those 
mesmeric hands and the tottenng figures 

A strange diffidence had come over me From where I stood it 
appeared an immensely difficult task to control and guide the move- 
ments of those dolls below 

My anxiety to instruct died out of me I began to marvel at the 
dexterity with which the old man would sometimes raise a falling doll 
by the lift of his httle finger And from my new pomt of view I thought 
I could at least discern some purpose m the play 

For a time I stood motionless, watching, and then I looked again 
at the operator seated in his great chair He was quite unconscious 
of my presence He wore always the same serene, gentle smile He 
was m no way perturbed when his dolls stumbled and fell He sat 
serene, intent , and his hands moved ceaselessly to and fro over the 
great stage 

I crept away softly and found my way out 

When I reached the square again the moon had risen. 

I looked up and saw the httle railway station a few hundred yards 
away. 

It was a stiff climb, but I reached home m ten minutes. 

The town was, after all, quite a small place . . 

In the morning I wondered whether the old man still sat in the 
same place manipulating his dolls 

I wondered whether he was a charlatan or only very old, and 
very, very foolish. 
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THE MAN WHO WAS BLIND 

H E was, as it is said, born blind From the moment when his 
sightless eyes, with the wistful pathos of all young, inar- 
ticulate creatures mirrored m their inscrutable depths, had 
seemed to gaze into his mother's face, he had had his lonely being in 
a world of profound darkness But it was no hereditary taint that 
had condemned him to spend all the days of his life, from the cradle 
to the grave, in impenetrable gloom and rayless solitude His 
mother was of a good yeoman stock fair, blue-eyed, white-skinned, 
dimpled, and radically robust , whilst his father was of ancient 
patrician lineage, whose family escutcheon had never been blotted by 
any such simster visitation as blindness Thus his grievous disability 
seemed to be due to one of those mysterious, wanton mischances 
which from time to tune do recur to flout and deride and set at 
naught the wire-drawn learning of science 
The cold fact stood he was blind I 

For him, the mellow sunshine had never been more than a sensation 
of genial warmth For him, the flowers had been only sweet per- 
fumes His loved ones were as so many kindly voices, so many elusive 
presences, with warm, caressing hands and clinging kps, who some- 
times dropped hot tears upon his cheek His invisible world was 
full of cruel protuberances and clogging obstacles against which he 
wounded and bruised his body , full of alarms and disconcerting, 
harrowing noises , a place of harsh surfaces that set his teeth on edge 
whenever he touched them with his sensitive finger-tips Light and 
shade, night and day, colour and form, distance and proportion, 
beauty and ugliness all these were words to the meaning of which 
he held no clue 

If money implies wealth, then the Blind Man was nch , but it is 
likely that he set greater store on the unfailing devotion of his mother 
and sister, with whom he lived, than on all his possessions His 
father had died, half heart-broken — for he had been ambitious for 
his only son — when that son was but a child The child grew into 
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a comely, lusty youth , became at last a masterful, strong man, 
*but withal sweet-tempered and gentle, vinle in spirit and tender in 
thought Music was the crown of his life, its comfort and its solace 
li gh tening his blackest moods and bringing balm to his soul m his 
moments of deepest despondency He sang very sweetly in a soft, 
flutehke voice, and could play, besides the piano and the organ, the 
harp and the violin He delighted in good literature, too, and was 
made free of the magic world of romance at an early age Good 
company, good wine and tasty dishes, the wit that is pointed and 
polished like a 9word, the humour that is full-bodied yet genial, like 
a generous port, the laugh that ripples out heartily, and the pathos 
that is simple and not unseemly, all the tragedy and comedy, m fact, 
of this old variety show of a world, he rejoiced m exceedingly He 
was — in the old phrase — a full man, and save when his affliction set 
some irksome prohibition upon him, and so brought home anew the 
deadly, stultifying nature of his infirmity, he was a happy man also 

For the most part, he hved m an old house on the coast He 
revelled in the changing music of the sea and m its 9alt-sweet savour 
Towns frightened him, though he never confessed to his fear Among 
houses he had a sense of being stifled and overborne , the stndent 
noises of the streets were torture to his shrinking ears, and the musty, 
rancid odours offended hi9 nostrils 

Sometimes, however, he dwelt among mountains, and at first the 
abiding calm of these immutable fastnesses of Nature was grateful 
to hi 9 quivering sensibilities , but, after a little while, the unbroken, 
everlasting silence would oppress hmi , he grew afraid to be alone, 
for then he seemed to hear lus secret thoughts clanging in his head 
like bells So he would bid his women-folk take him back to his sea- 
side home again , and, in the roar of ocean, the screech of the under- 
tow, the cold sprinkling of flying, stinging spray on his face and hands, 
he found peace once more 

Thus his eventless life continued for twenty-four years, and he 
had yielded up all expectation of ever beholding the wonders of earth 
and sky and sea Many great physicians, specialists in all forms 
of blindness, had come to examine into the cause of his malady, and 
each had gone away sorrowfully acknowledging that his case was 
beyond human skill He submitted uncomplainingly to these tire- 
some inquisitions for the sake of his loved ones , but he had soon 
ceased to cherish hope Indeed, he felt — being a strong spirit and 
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no weakling — that to entertain fallacious hope was also to invite 
despair, whilst in resignation there was at least peace. * 

But in his twenty-fifth year persistent rumours reached his ears 
of a great Italian doctor who had given sight to many bom blind, 
and a trusted fnend, named Wyman, himself an oculist, was des- 
patched to Italy to ascertain, if possible, the truth or falsehood of 
these reports 

" Not a very nice man, this Pereira,” was Wyman's report on his 
return " But no charlatan, as Jealous nval practitioners would like 

to make the world believe I have myself seen ” And he went 

on to describe the miracles of healing he had witnessed " He is 
willing to undertake Ferdinand's cure, but he makes one proviso 
against failure " 

” And that ? ” breathed the mother 

" He says that he can hold out no hope of Ferdinand's ever 
recovering his sight if he were really bom blind " 

The eager faces of the women were blanched in that instant. 

“ And — he was bom blind,” the mother faltered 

“ Pereira, even though he has never seen Ferdinand, says probably 
not He told me, what, indeed, I know to be true, that it is the rarest 
thing in the world — a thing so rare as to be almost unknown — for a 
human being to be actually bom blind He maintains that Feidin * <id 
was once able to see, if only for a few hours immediately after birth ” < 

” We should not have known, of course I myself did not suppect 
the sad truth for two whole days, and I watched his face all that 
time ” 

” Pereira holds himself at your dispc al,” said Wyman " It 
is extraordinary in so great a man , but I am afraid he inclines to be 
a little mercenary He has suffered a good deal of misery and priva- 
tion in the past, I fancy, and now, as you know, he is the laughing- 
stock of half the foolish, incredulous world, and it seems rather to have 
embittered him ” 

“ He is welcome to all we have if he can cure Ferdinand,” said 
the mother ” Telegraph to him at once At the worst he can do 
no harm ” 

So the great Italian was sent for, and mother and daughter went 
to prepare the blind man for his coming 

" What — another I ” exclaimed Ferdinand, with a rueful laugh 
“ I thought I had come to an end of them.” 
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But when, after a fortnight, Pereira arrived, he gave himself into 
* the wonder-worker's hands with imperturbable, meek fortitude 

" I think," said Pereira, after the preliminary examination, " that 
there is a possibility- — a good possibility " Then he plunged into a 
scientific dissertation, m which such terms as " sclerotic coat," " choroid 
coat," " canal of Schlemm,” " tarsal cartilage," and many other hke 
cryptic sayings figured again and again, with a maddening reiteration 
But for all this the Italian bore upon him the stamp of competence 
He did not boast or prophesy He was not too confident of success 
" You will pardon me," he wound up, " but I should judge you to 
be a man who could bear to be told the truth about your case ? ” 

“ I think that is so," said Ferdinand 
“ You could bear a great disappointment ? " 

" I have weathered a good many Yes " 

" Then,” said the doctor, " I may tell you that, though I believe 

I can restore your sight, and that I can restore it permanently " 

He hesitated 

" Yes ? ” prompted Ferdinand 

“ There is — I will not disguise the fact from you — a bare likelihood 

of my cures being only temporary You see " and again he 

plunged headlong into a fresh dissertation " You will regain your 
sight of that I am almost certain," he concluded, “ but it may be 
for only a little while Could you bear that ? " 

" It would be hard," replied Ferdinand " But I think I could 
bear even that ’ 

" You understand perfectly ? " urged the Italian " You realize 
what a temporary restoration of sight would mean to you ? As you 
aie now, the full meaning of your deprivation is not apparent to you 
You have, to all intents and purposes, never had the use of your eyes 
at all But if you were suddenly made to see, perhaps only for a few 
hours, or it might be only for a few minutes, and then became blind, 

incurably blind, again ” 

He lapsed into eloquent silence 

“ I am willing to take any conceivable nsk you can name," 
Ferdipand declared, “ so long as there is a reasonable chance of 
success " 

" There is a very excellent chance," Pereira assured him, “ if you 
will consent to obey me implicitly in all things " 

'* That you may rely upon ” 
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Thus the matter was settled The Italian doctor took up his 
quarters in the house, and forthwith began his treatment 

The processes of the cure were involved and excruciatingly painful 
as well as tediously slow in their results For six weeks Ferdinand 
was condemned to lie on his back in a darkened room, his eyelids 
covered with plaster, his brows wrapped in thick layers of wet bandages. 
He was put upon a rigorous diet and forbidden exerase But he 
bore the long suspense, the enervating inaction, the interminable 
days of empty quiescence, with the ensuing nights of sleeplessness, 
with high courage and long-suffenng equanimity In all respects 
he was an exemplary patient He did not once complain , he did 
not once try to force the doctor’s hand by demanding to know when 
he might expect this cruel ordeal to end Never had the fine texture 
of the man's soul mamfested itself so nobly as during that stupefying 
penod of probation 

It was on the last day of the sixth week that Pereira shot his 
alarming bolt mto that nven household He did not appear as usual 
at breakfast A maid, sent up to his room with a cup of tea, came 
fluttering downstairs, after a brief absence, with devastating tidings 
The doctor was gone He had packed his trunk with his own hands, 
and must himself have earned it to the station 

Mother and daughter, the blood slowly draining away from 1b' >r 
faces, gazed mutely at each other across the table, heart-sick and 
stunned by the weight of this calamity, too deeply stirred by their 
emotions to exchange a word Was this, then, to be the end of their 
fond dreams ? 

“ I found this letter,” said the maid, aw* laid it down beside the 
mother's plate 

But the world was rocking and spinmng before the poor lady's 
clouded eyes At last she controlled herself suffiaently to pick up 
the letter and open it. Then her eyes- were flushed with bitter tears , 
she could not deapher the hurned scrawl In silence she handed it 
to her daughter 

" Read it, dear,” she said thickly 

The girl, who suffered scarcely less than her mother, read it aloud 

Doctor Pereira had the grace to be ashamed of himself His 
letter of farewell began with flond apologies He was desolated, he 
said, by the necessity that confronted him His duty to himself, 
however, his best interests, demanded that he should leave them. A 
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South American millionaire had offered him two hundred and fifty 
thousand dollars, or more, if he stickled for it, to cross the sea and 
undertake the cure of his son, who was fast becoming blind But 
he must come at once, if the young man's reason were to be saved 
At once I The young man's impending blindness, Pereira went on 
to explain, was due merely to a superficial injury to the optic nerve, 
an injury that could be quite easily repaired, as Pereira had been able 
to deduce from a Brazilian oculist's diagnosis In the circumstances, 
therefore, asked the Italian, how could he be blamed if he refused to 
forgo this golden opportunity of making his fortune at one single 
stroke? Moreover, there was really nothing left for him to do m 
Ferdinand's case which could not be done as well and as efficiently 
by Ferdinand himself So soon as the last application of plaster 
had crumbled away the bandages might safely be removed , and if 
Ferdinand were ever to have his sight restored to him at all, it would 
be restored to him then There followed a few general, precise instruc- 
tions, and finally a solemn repetition of the Italian's insistent warning 
that after all the cure might be only temporary 

The two women gained heart as they read Hope, then, was not 
dead even yet Ferdinand might still see Buoyed and fortified by 
this reassurance, they went together to the blind man’s room to break 
to him as gently as possible the news of the doctor's flight 
He lay very still, listening 

" Ah, there can be no doubt now, I think, that the man is a charla- 
tan," he remarked placidly " But I will not utterly condemn him 
until I know It means only a few more days of waiting ” 

Ihey were weary, dreary days, those last days of martyrdom 
Slowly, morsel by morsel, the burning plaster flaked away Pereira 
had laid stress on one particular the bandages must on no account 
be removed until the last infinitesimal grain of plaster had become 
detached from the eyehds 

Five agonizing days in all spun their slow coil of hours about the 
hearts of the three protagonists in this piteous drama before the 
hour of the blind man’s emancipation dawned the hour that was 
to make him free of humanity's dearest heritage, or to cast him out 
of the kingdom of light and beauty forever 

When the supreme moment at last arrived it found him hesitating 
In his own despite a panic fear, a craven dread of the unknown future 
that confronted him, stayed his hand from the bandages How would 
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he bear the shock of beholding, for the first tune, the wondrous world 
of men, or the worse shock of knowing that he never would behold it ? 

The women, marvelling at his inexplicable hesitation, waited 
impatiently beside him 

“ No," he gasped " I dare not I — I am afraid, mother Ah, 
perhaps it would have been better if 1 had not engaged in this 
hazardous experiment I was happy before, almost happy, I think, 
at any rate But, if it is still to be nothing but darkness for me, 
after all this, I shall never be happy again " 

His mother laid her hand soothingly on his head He caught 
it and kissed it 

" It is this,” he cned, patting her hand, " that undoes me It is 
you, mother, and Emily who sap my manhood ” He hung his head 
and pondered “ How can I tell how this thing will take me now ? " 
he muttered moodily, speaking as if to himself " Do you faintly 
realize, either of you, what it means to me ? You cannot. How 
could you ? I have heard you talk of the birds and the flowers, of 
colours, of things moving, of little children, of sun and moon and 
stars and sky, of the sea Ah, but I can smell the old familiar sea 
and hear its voice I think I should never be afraid of the sea ! Oh, 
but, mother — think 1 ” He shuddered down into his chair " I 
may not be able to bear it But if I am to bear it, as a man should, ” 
he continued m firmer tones, after a pause, " I will choose to bear it 
alone ” 

” Alone ! ” they echoed in concert 

" Why not ? One prays best alone One is nearest God when 
one is alone Therefore I elect to be alone,'' said he “ I prayed 
awhile ago And this inspiration is my answer It is ordained that 
alone I should undergo this ordeal Yes — yes," he added softly, " it 
is best And I am set on it, mother, Emily I can see now that 
that is the only possible way for* me to meet this trial of my 
mettle " 

Though they clung to him and wept and cned out that this could 
not be, and implored him not to send them away, he was inexorable 
in his resolve Neither their tears nor their passionate supplications 
could move him 

" I will be alone,” he repeated doggedly " I will be alone for 
so long as it takes me to prepare myself to see your dear faces for the 
first time. You must not enter until I bid you You must not try 




EDWIN PUGH 


368 


to open the door I shall lock it You must wait — think how I 
have waited — until I call you 1 ” 

" But, Ferdinand " pleaded his mother 

" Mother,” he answered, with a note of sternness in his voice, 

“ would you have me shamed before you in my own eyes ? What 
if I cry, if I whine ? Should 1 desire any one, least of all those who 
love me, to be witnesses of my humiliation ? No I will be alone 
This interview is trying us all too hardly as it is Let us end it We 
may want all our strength presently ” 

So accustomed were they to bend to his will that they did leave 
him at last, even as he bade them He followed them to the door 
and closed it upon them, and turned the key 

“ Remember I Not till I summon you,” were his last words as 
they passed out 

And when, at length, he was alone, he began at once to pluck at 
the bandages But his fingers trembled and his hands were weak, 
so that he could hardly undo the fastenings at first He groaned 
with impatience he who had been patient for a quarter of a century 
He struck his head against a piece of furniture in his struggles and 
whimpered aloud at the pain like a child, though he had long schooled 
himself to bear such trivial hurts with stoical indifference 
At last he tore the bandages free 
Then a half-stifled scream broke from him 
He could see t 

His eyelids, woefully stiff and sore, seemed to move up and down 
creakily But he saw — he saw I Of that one glorious bewildering 
fact there could be no doubt whatever He saw 1 

What he saw was but a pale mist, at first, in which vague grey 
patches floated slowly, amorphous and large Then, as bis vision 
cleared, the patches grew more distinct, coalesced, took on form 
and substance, became sharply outlined, resolved themselves into . 
tangible objects 

He reeled, staggered, stretched out his hands wildly to ward off 
the manifold penis that seemed to menace him on every side, then 
fell upon a low settee in the bay of the window There he huddled, 
trembling 

His terror was extreme He was, as he had dreaded, desperately 
afraid His impulse was to rush to the door — but of the many wonders 
that surrounded him which was a door ? — and to batter upon it with 
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his hands and shriek aloud for his women-folk to come to him He 
might have given way to that impulse, and thus have smirched his 
self-respect for all tune, had not an overpowering numbness in all 
his limbs and members chained him down to the seat whereon he 
had fallen As it was, he could do nothing but sit and gaze and listen 
to the thras hing of the blood through his veins and the wild, tumultuous 
hammering of his heart 

It was a still, grey day Sea and sky alike were grey Only a 
triangular segment of beach, and that all grey sand, sullied and 
trampled, was visible from the window A ship under full sail passed 
across his field of vision He wondered what it could be Was it a 
bird ? Then he saw a covey of gulls, black specks against the dull, 
drab sky No, those were birds, he decided But that white, floating, 
pitching thing ? What was that ? He had all a book-lover's 
theoretical knowledge of ships, a blind book-lover's knowledge, 
but he failed to recognise that schooner for a ship at all, though 
in fancy he had often lain out on the yards in a bucketing squall 
to shorten sail 

This moment of unique revelation contained within its bnef com- 
pass the story of the dislocation of a man's whole world 

His fears were fast abating His numbness had left him Bu* 
now he had no desire to summon his women-folk to his side H< 
was lapped m a warm apathy of sensuous bliss His brain was sluggish. 
He had little power of thought He could not correlate his first 
impressions , nor could he, ever after, describe them 

A newspaper, caught by a gust of wind, curveted across his view. 
Was that a man ? he wondered The sound ^>f the wavelets, ensping 
into creamy foam on the sands as the tide cr -pt in, came plainly to 
his ears So he discovered the sea But did the sea consist of only 
that breaking line of feathery white spume ? Or did the sea include 
all that vast tumbled expanse which rose up and merged into the 
ourple distance, and then changed colour and arched forward till 
it fihed all the upper reaches of the world with a sullen, opalescent 
haze ? 

A spindling figure, the figure of a half-grown boy, darted across 
the segment of sand and disappeared Was that a man ? He found 
himself trembling again 

He had no definite conception of a mirror And even had he 
desired to consult one he could not have done so , for among Pereira’s 
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general instructions to the women was one in particular on which 
he laid extraordinary stress they must not let Ferdinand see a mirror 
for quite a long tune, not until he had grown thoroughly well used 
to his new-found sense of sight, and had learned to measure distances 
and to understand something of the principles of refraction He, 
Pereira, had known men go mad at their first sight of a minor But 
one wonders if he could have seen himself 1 

Thus an hour passed 

Then the mother, her anxiety tnumphmg over all other considera- 
tions, stole to his door and knocked softly He heard the knock 
He knew its meaning So that was the door, then He scrutinised 
it curiously as his first conscious discovery His mother knocked 
again, and he found his voice 

“ Not yet,” he called out " I am all nght I can see " He 
heard her utter a rapturous cry “ But — not yet ” 

Then, as she went away and her footsteps dwindled, he rose 
cautiously and stood erect But he found it impossible to maintain 
his balance He fell forward on his hands and knees, crawled back 
to the sofa, and crouched there in the cold clutch of a new fear 

Ihc fear passed once more He had thought it all out beforehand, 
and now he was no longer dismayed So long as he stayed there he 
was safe His sanity began to laugh at his tremors He was clinging 
to sanity desperately now A man less well-balanced might have 
succumbed to the influence of his fantastic experiences But he held 
firmly to the knowledge that one moment of self-betrayal at that 
crisis of his life might condemn him to a future of mental blindness 
even more terrible than the doom of physical blindness from which 
he had so mercifully been delivered 

And, gently as the dew forms on the sun-parched blossoms, so a 
cooling peace descended upon him He began to thrill with the 
beginnings of a full consciousness of the magnitude of the miracle 
which had been wrought 

His temples throbbed, his palate was dry as tinder, his breath 
issued whistling through his teeth, his lungs seemed to rattle in his 
breast 

Again his mother knocked at the door And again he called out : 
" No — presently ” 

He heard her murmur his name with infinite longing, but he knew 
that the time was not yet npe for him to behold her. He dared not 
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yet court the shock of joy that the first sight of his beautiful, beloved 
mother must provoke. 

Once more he gazed out upon sea and sky. 

Nearly two hours of self-communion had passed The first affright- 
ing keenness of his new-born perceptions was a little blunted He 
sank back among the cushions m a languorous mood of exaltation 
that hung his will in fetters Twice more had his mother knocked 
at the door, and each tune he had sent her away, inexorably, as before 
And each time she had obeyed him more reluctantly On the last 
occasion she had reproached him with his cruelty 

" Next time,” he said to himself, and smiled fondly 

Then the smile was struck from his face as by a blow. 

What was this ? 

He raised his hands to his eyes and rubbed them — gently, for they 
still ached and burned He sat up sharply and stared out with a 
startled fixity of gaze at the scene outspread before him Was it 
possible that his blindness was returmng ? He closed his inflamed 
eyelids and opened them again The uniform greyness of sea and 
sky seemed to have grown duller in hue The outlines of tlungs were 
becoming blurred and indistinct. He had no doubt of it now Awhile 
ago he had been able clearly to discern the shape of a bunch of green 
weed on the sands Now it had lost all colour and form , it was 
no more than a vague patch on the darkening expanse. And 
the tumbling waves 1 He had been able to follow their monotonous 
nse and fall, their lolling advance and their sudden collapse into foam 
upon the beach But now 

He sank back and lay quite still, ms eyes ranging restlessly 
round the room The patterns of the wall-paper and the carpet, 
the tapestry hanging on the door, the pictures, the ceding, the 
furniture, all were imperceptibly fading into a misty nebulosity 
before his eyes * 

And then he recalled how the Italian had warned him that his 
sight might be restored only temporarily " Perhaps for a few hours , 
perhaps for only a few minutes ” He had forgotten that dire possi- 
bility in the first exuberance of his joy Now the deadly truth en- 
compassed him like a bleak, black doud, putting all his hopes to death, 
b anish ing all his dreams of a radiant future He must go back into 
the darkness again 1 He must return to the valley of impenetrable 
shadow 1 This glimpse of a world — and an end forever I This bnef 
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revelation of the wonder and the mystery of earth, and then the pitiless 
dark once more, to cover him until death 1 

Even as he lay and writhed and sickened in torment the light of 
his eyes failed faster and faster 

Then the deeps of this strong man’s soul were broken up, and he 
poured forth curses on the unspeakable malignity of an evil fate that 
had mocked him with this foretaste of a perfected life, only to snatch 
it away from him in the very moment of fruition 

He uttered a great cry, and rose, and groped his way — once more 
moving confidently m familiar, ever-deepening darkness — towards 
the door He turned the key and flung the door wide, and the voice 
of his agony echoed through the palpitating silence Then he swooned 
and fell 

When he regained consciousness he thought that surely he had 
passed through the gateless bamer and had attained to a world beyond 
the grave For it seemed that he could see once more, but not as he 
had first learned to see A soft, golden glow, a new, mellow effulgence 
filled the air His mother’s face, which he only visualised as an 
apparition of terrifying aspect, hung over him 

" You can see me, dear "> ” 

" Yes Now that I am dead I can see clearly again," he answered 

She stooped and kissed him 

" Dear Ferdinand ! ” she murmured " You are alive You are 
still in the dear old world You are — no, no, you must not question 
us, but believe what we say — it is only — we should have prepared you 
— but how could we foresee ? " 

" I thought I saw," he murmured " It was a vision, I suppose 
And then the blindness returned " 

“ No,” she cried “ You stiU have your sight ” 

" And you will always have it in future," broke in the voice of 
Wyman from behind him 

" Yes," continued the mother “ You will always be able to see 
now It was not the blindness that returned How can I make you 
understand ? It was growing late The light always fades away, 
in that way, as night comes on It was only what we call — getting 
dark, dear " 

Bnt many hours elapsed ere he understood, even imperfectly. 
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THE YARN OF HAPPY JACK 

I ONCE knew an old Norwegian sailor, one of the mildest and 
kindest of men, who attracted me strangely — partly because 
he was mild and kind, but partly, alas ! because he had com- 
mitted murder I cannot remember that the crime weighed heavily 
upon him He spoke of it frankly, as one would allude to a love affair 
or to the taking of a dnnk It was an incident in hfe It was part of 
a day's work That it was exceptional and reprehensible not one of 
his friends, I am convinced, imagined 

We made a voyage together, that old Norwegian and I We were 
m the same watch, and did very much the same duty I was very 
young and green at that time, and he, an old man, a leader in the fore- 
castle, dignified further by poetical circumstances, befriended me in 
many ways We used to yarn together in the night watches, under 
the break of the poop, while the rest of the watch snored heavily in 
the shadows 

" Hunssen,” I asked him one night, " who was Davy Jones ? " 
" Ah, come off your Davy Jones 1 ” said the boatswain, interrupting 
" Look out he don't get you by the leg " I repeated my question 
" Davy Jones,” said the old man ” I don’t know, b‘ Joe, who Davy 
Jones was I know his locker though, b' gee ” This was a jest 
” Just the sea ? ” I asked “ Dat’s one of cm, b’ gee ” “ And what's 
the other ? ” “ You want to know too much, you do,” said the boat- 

swain, interrupting us a second time, ” you and your Davy Joneses 
You're like a Welshman at a fair ' Who trowned the tuck, Dafy 
Chones ' Come off with you and give us a breeze " ” The other one,” 
said the old man, " it’s up in the sky, b’ gee ” " Is it a sea too ? " I 
asked ” Of course it is Didn’t you never read your Bible ? ” 

” Why, yes, but " “ Well, then, don’t you know about the waters 

above the firm-ment and the waters that are under the firm-ment ? " 
" If you’re going to talk Latin,” said the boatswain, " I'm sheenng off. 
I'll not rouse no head winds by listenin' to you Bloody Latin they're 
talking, them two," he added, to the third mate, as he walked away 
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“ They ought to have been rooks, they'd ought " — by rooks meaning 
folk m Holy orders 

After he had gone I got the old man to give me the whole story. 
He told me that up above, in the sky, there was another sea, of a kind 
different from our sea, but still fit to carry ships, and much sailed upon 
by the people of the sky He told me that the ships were sometimes 
seen in the air — having perhaps heard from some Greek or Italian of 
the fata Morgana, a sort of mirage, which does verily reflect ships in 
the sky, though I believe upside down He said that he himself had 
never seen it, but that it was well known how the anchors from this 
upper sea earned away chimneys and steeples and broke through roofs 
in European villages Such accidents were rather more common in 
the hills, he added, because the hills made the upper sea shallow In 
the valleys, where most big towns are, the water is too deep, and the 
sky ships do not anchor 

“ One time," he said, " there was a sailor His name, b’ gee, was 
Happy Jack, and he was a big man and a sailor (* e he was strong of 
his body and a good seaman) One time Happy Jack got paid off and 
he tmk he go home So he go along a road, and by and by he come to 
a town, and he found all hands standing m a field looking up In the 
middle of the field there was an anchor, and it was like red-hot gold, 
and the fluke of it was fast in the ground It was fast to a cable which 
went up and up into the sky, so far that you couldn’t see the end of it 
A great nine-stranded cable it was, with every bit of it shining like 
gold It was all laid up of golden rope-yarns It was a sight to see, 
that cable and the anchor was So by and by the parson of the village 
sings out to get an axe and cut it through, so that they should have the 
anchor and a bit of cable to buy new clothes for the poor So a man 
goes and comes back with an axe, and he cuts a great chop at it, and 
the cable just shakes a little, but not so much as a rope-yam earned 
away ' You’ll never do it that way,' says Happy Jack , ‘ you must 
never have seen a cable, the way you shape at it What is it you want 
to do, anyway ? ’ So they said they wanted to get the anchor and the > 
cable to buy new clothes for the poor. ' Well,’ says Jack, ' all you got 
to do,is to bury the anchor a fathom deep, and then, when they come 
to heave in up above, the cable 'll carry away, and I shouldn’t wonder 
if you get ten or twenty fathom of it , whereas if you cut it like you’re 
doing you'll not get more’n three feet * So they asked Jack to show 
them how. ' It’s as simple as kiss,’ he says * Get spades ' So they 
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got spades And then they buned the anchor seven or eight feet deep, 
with rocks and stuff on the top of it, till it was all covered over like it 
had a house on top So when they’d done that, Happy Jack thinks 
he’d earned a supper And the parson says, ‘ You must be thirsty 
after all that work ’ * I am thirsty,’ he says So the parson takes 
him into the town, and gives him a bite of bread and shows him where 
there’s a water-butt ' Nothing hke water/ he says * You’re right 
there/ says Jack, ‘ there isn’t ’ And so Jack walks out of that town, 
and back to where the anchor was 

" By and by he began to think that the people m the ship up above 
might be rather more generous So he slung his coat off, and began 
to shinny up the cable, and he climb a great piece , and at last he see 
the ship 

“ And never in his life had he seen a ship the hke of that She was 
built hke of white-hot gold, hke a ship built out of the sun — a great 
shin in g ship Her bows was white and round, hke a great white cloud, 
and the air went swirling past them in thin blue eddies Her ropes 
were shining, and her blocks were shimng, and the sails on her yards 
were as white as a bow-wash She bad her colours flying at her truck 
— a long golden streamer that seemed to be white-hot hke the hull 

" Now, as he comes up of the sea hke, and gets his foot on the 
cable and his hand on a bobstay, one of the crowd of that ship '*“ans 
over the rail and looks at him And he was a queer man, and that's 
God’s truth about him He hadn't not so much as hair on his head, 
but instead of hair he had great golden flames No smoke, mind you, 
only flames And he was m a white dress, but the dress was all shimng 
and fiery, and sparks were all over it, h’ o he’d been splashed with 
them So Happy Jack kow-tows to this person, and he says, ' You'll 
have a foul hawse when you come to heave m They been burying 
your mud-hook/ he says So the fiery fellow says, ' Well, Happy 
Jack, suppose you clear the hawse*’ So Jack slides down the cable 
and he works all night long, and Just as it comes dawn he gets all clear 
Then he shinnies up and climbs aboard the ship again 

" Now, as soon as he come aboard, the fiery fellows go to the 
capstan and began to sing, and the song they sang would draw the 
soul out of the body It was slow and sweet, and strong and spirited, 
all in one And it seemed to Happy Jack that the golden cable was 
wn ging too as it came m through the hawse-holes In a few moments 
the s»lg were loose and the ship was under way, and she was tearing 
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through it at the rate of knots All Happy Jack could see was the 
sails straining, and the ship lying over to it, and the blue air ripping 
past, and now and then a comet, and a dancing star, and a cloud all 
red with the sun So the fiery fellow came up to him, and he says, 
* You must be thirsty after all that work ' ' I am thirsty,’ he says. 
So the fiery fellow takes him into the cabin — it was all pictures in die 
cabin, all blue and green — as pretty as you can’t tink And he give 
Happy Jack a great golden apple and a bottle of golden wine And 
Happy Jack pour out the golden wine and drank it down like it was 
good for him 

" And the next thing he knew he was lying by the side of the road 
half a mile from where he lived And he was in a new suit of clothes 
with shiny buttons — he was all brass-bound like a reefer. And in hu 
hand there was a bag of golden dollars ’* 
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THREE— FOUR— FIVE ! 

N OT a soul in Moulsey — that is, not a soul who know them — 
could at first believe that the Chandlers and the Simpsons 
had quarrelled That such close allies could seriously fall 
out seemed too incredible, and yet it was so Why, the Simpsons 
and Chandlers had been more like one family than two families 1 
The children had been brought up together the girls sharing the 
expenses of a common boat on the nver, the boys being inseparable, 
the mothers like sisters, the one father leaning on the other for support 
in every emergency of life Young Tom Chandler was as good as 
engaged to Edith Simpson , and, of course, Charlie Simpson was 
meant for Susan Chandler Had there been an unpleasantness at 
the bridge table ? Throughout the winter they met at each other's 
houses for a friendly rubber — on Wednesday at the Chandlers', on 
Saturday at the Simpsons’ Had some terrible discovery as to the 
financial position of one family been made by the other? If so, 
which of them was in Queer Street ? Had young Thomas made a 
row about Fdith's behaviour at the Rowing Club ball ? Were Susan's 
eyes opened to Charles’s methods of spending his evenings occasionally. 
How had it happened ? Why had the fast-drawn bonds of y ^ars 
and years been severed m a day, and who was to blame ? 

No one could answer these questions No one came anywhere 
near the real solution of the mystery This was the occasion of the 
irrevocable breach 

Mrs Simpson and Mrs Chandler were going up to town early 
one winter morning Mrs Simpson was a well-preserved, solid matron 
Her hair was beginning to turn grey, and there were signs that she 
might alarmingly increase in bulk before long, but she was still 
well-favoured and pleasant to look on, and must have been handsome 
in her day Mrs Chandler had the advantage in years, and was still 
slim and wiry Her black hair, if it, too, were turning to the autumnal 
grey, was not permitted to betray the circumstance Her dark eyes 
were as keen and bright as ever they had been, and there were wonder- 
fully few wrinkles about them — considering that she was the mother 
of grown-up sons and daughters 
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They earned small hand-bags, and were dressed comfortably, 
but far from showily, in matrons’ black They could both be fine 
enough when finery was demanded — at afternoon parties or on church 
parade — but at present they were bound for the Metropolis, stnctly 
on business 

There was a drawn look about their mouths, and a haggard, dry 
light m their eyes, which spoke of sleeplessness, or the fever of sup- 
pressed excitement As a matter of fact, neither of them had slept 
well the night before Tossing and turning on uneasy pillows, their 
brains throbbing with thoughts of the battle planned for the morrow, 
whenever a hght slumber overcame them, they awakened with a start 
to a horrible idea that it was late in the morning and that they had 
missed the 7 30 train 

" No one was up when I came away," said Mrs Chandler, when at 
last the train was moving They had been a quarter of an hour too 
soon on the cold and almost empty platform, and had found a second- 
class compartment all to themselves " I made a cup of tea, and 
snatched a bit of bread-and-butter Quite enough ! ” 

" I didn't trouble about the kettle," said Mrs Simpson , '* I saved 
some cold tea and a couple of oatmeal biscuits I never can eat 
when I have a day like this before me " 

" No We can get a bun or a scone somewhere, if you should feel 
faint I shall be all right till tea-time ” 

“ If all goes well, we shall be there before the shutters are taken 
down I shall go straight to the Indian silks and muslins That’s 
where the rush will be * ” 

" I must go to the crockery and glass first I am bound to match 
our soup plates — the pale green ones, not the best — and pick up some 
odd numbers of champagne tumblers first But I shall hurry after 
you You might hold any short lengths that you know I should 
fancy till I can get to you ’’ 

" I will try, dear, but you know how frightfully rough they are. 
I have had pieces tom to shreds in my hand before now " 

“ I know They threatened to have a policeman at each of the 
remnant counters, and I only wish they would I had my bonnet 
knocked right over my eyes, just as I was stretching for the sweetest 
bit of brocade I ever saw — thirteen yards, at eleven and three, ridicul- 
ous 1 — and, when I could see again, the woman behind me had grabbed 
it Oh, dear — oh, dear 1 I have lost my list. I must have left it 
on the hall table " 
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At the sight of her fnend fumbling and clutching, with tremulous 
fingers, inside her Russia leather hand-bag, Mrs Simpson was seized 
with nervous apprehension, and began to clutch and fumble about 
her own reticule It was all right t After turning the contents 
upside down and sideways without taking anything out, she enjoyed 
a long-drawn sigh of relief she had found her pencilled catalogue of 
requirements 

After that, while the one lady endeavoured to recall the items on 
the lost leaflet, the other lady read, over and over again, from the 
paper in her hand , and, above the rattle of the tram, nothing was 
heard from the two pairs of murmuring bps but — " pnmrose parch- 
ment for Emily — the name or initial if possible — wash-leathers if 
they really go cheap As many dusters as I can find — chipped 
decanters — soiled table-linen Some watered silk from the fire — 

smoked gloves and short-waisted s ” — and other such fragments . 

unintelligible to male understandings, yet gravid with meaning to 
all good-managing matrons 

In spite of a friendly warning, Mrs Simpson would get out of the 
tram at Richmond before it was at rest at the platform, and very 
nearly sprained her ankle They had to change across to the Metro- 
politan Railway here , and, m the foggy and yellow atmosphere, 
they met a number of other ladies, mostly dressed in black and all 
with hand-bags and haggard, eager eyes They looked gho'-t like 
and shadowy as they clustered in the fog round the wooden barrier, 
waiting for the ticket-collector to open the gate and let them through 

The two fnends glanced at each other, and Mrs Simpson whispered 
ominously, " It will be a fight 1 " 

Evidently the Thames Valley was u obiksing strongly for this 
first day of the campaign The great iran had sent out his pink 
proclamation only a week ago, when would-be combatants far and 
wide were waiting anxiously and wondering what had delayed the 
expected summons This was the* sale of sales, the annual winter 
engagement, to which all other battles were as skirmishes or brushes 
If you were not in your place when the battle-field opened, you had 
very little chance of distinguishing yourself. There were, of course, 
people who believed in the second day, and even the third day ; who 
swore that the real pickings were only to be made after the first flight 
of vultures had been satisfied, who affirmed that the best things 
were never scrambled for till the rougher children had been got out 
of the way, and pointed triumphantly to glonous prizes snatched 
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from the lucky-bag m the last hours of the last evening But the 
vast majority believed that " first come, first served " was truly and 
indeed the order of the sphinx-like and mysterious general, and that 
the best fighters earned home the heaviest spoil The fight was fierce 
enough, in all conscience, but the owners of the burning eyes had come 
out to fight, and already, with a sensation that was by no means 
unpleasant, they scented the battle afar, and meant to be in the very 
thick of it 

It was, at any rate, very pleasant to be going into the fray with 
an old campaigner and a chenshed and well-tried comrade, thought 
the two ladies, as they sat squeezed together in the narrow carnage 
How nice it would be coming back, side by side, when all was over I 
How they would exchange notes on the return to-night, fortifying 
and backing up each other in moments of sudden and sickening fear 
that they had not, after all, come out of it too well 1 

The fog hung heavier and heavier, and now and then a fog-signal 
went off like a gun, suggesting the exchanges on the outside of the 
battle-field The train would be — was already — late — very late — 
atrociously and maddeningly late 

Thousands of flanng gas-jets, and hundreds of electric lights — 
great, pallid moons and orange-coloured, glowing stars — were fighting 
with the fog in the vast emporium From all its halls and passages, 
broad staircases and extensive saloons, there rose an indescribable 
perfume of leather and carpets, aromatic woods and fabrics from 
Japan and the spicy East, acnd-smellmg prints and chintzes, and the 
sour skins of furry animals, together with a heavy steam of hot coffee 
and newly-baked rolls from the spacious refreshment-room , and 
this mingled and mdescnbable perfume was, to the nostrils of the 
feminine crowds — surging about the counters in every department, 
thronging, like bees m a swarm or like the football teams of the suburbs 
in one united scrimmage, round those particular redoubts where the 
besieged assistants were known to be literally gtvtng things away — 
as the breath of war to the proverbial war-horse 

Mrs Simpson and her fnend had been fighting for over an hour, 
and were both considerably flushed and dishevelled They had met 
m the Mantle and Fur department, and were pausing a moment to 
recover themselves 

In this large and fog-impregnated retreat, with its iron and glass 
dome, its wire busts and wicker figures, its tall and stately serving- 




THREE-FOUR— FIVE! 881 


women, who wore rustling black silk dresses and pyramids of hair 
on their queen-hke heads, its piles of fashionable fur boas, its mountains 
of jackets and cloaks, and its suspended and tempting mantles, they 
were sheltered from the fury of the battle that was waging on every 
side In here one could appreciate the wonderful hum of voices, 
and estimate the immense numbers that formed the humming chorus, 
which sounded strong and ceaseless as the waves of an incoming 
ocean 

Neithei required anything m the mantle line They were only 
looking about them, thanks 

" Certainly, madam," said one of the black silk dresses " This 
is very soft," she whispered confidentially " I half think it has been 
marked down in mistake At this figure it is considerably less than 
cost pnee They are only from Pans a week ago I don't think 
they were meant to be in the sale at all Forward, please 1 " 

The two old campaigners smiled at one another and sauntered on 
It is possible that they were aware of how such managenal mistakes 
had often been made on previous occasions 

Suddenly Mrs Simpson stopped, pointing with outstretched hand, 
as if she had seen a ghost Following the direction of the pointing 
hand, Mrs Chandler instantly saw what had startled her companion 
It was a rich blue velvet opera-cloak, tnmmed with ostnch and peacock 
feathers, and lavishly embroidered with jet bugles and beads ? and 
the skirt 

“ Three— four— five ! " the elder lady exclaimed breathlessly, and 
they both advanced — " three— four— five 1 That must be a mistake, 
or it’s dirt cheap 1 " 

** Silk lined 1 ” They were picking at ll like birds, by now " It's 
so good throughout l Cheap at ten guineas I would have said Look 
at the velvet 1 And the feathers I Count the ostnch feathers Such 
a bold mixture, but so tasteful I never liked peacocks before I " 
and they walked round and round' it , retinng several yards some- 
times and then running in from opposite directions, and stooping 
over the tnmming, until the crests of their bonnets jammed, and 
they had to get up and readjust them 

" Emily," said Mrs Simpson, all at once, " if I had the money 
to spare, I'd have it Three — four — five " 

“ Louisa 1 So would I. Only I can’t — daren’t do it Three — 
four — five ” 

Just then a black silk dress bore down upon them, whisked the 
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glorious thing off its wires, hung it about her own graceful shoulders, 
and sailed up and down in front of a very large woman with a red face 
and a false fringe The two fnends hung about, fascinated, spell- 
bound, vibrating in every nerve 

" They say peacock feathers are unlucky, but that’s nonsense, 
of course Do you think she will take it ? You would buy it for 
Edith, I suppose ? ” 

“ No," said Mrs Simpson, rather shortly, " for myself But it 
is no good thinking about it I mustn't " 

" For yourself ? Oh, I hardly think you would like it for yourself 
This blue is rather trying for anybody who hasn't the misfortune to 
be thm, and it is cut so very spare," said Mrs Chandler, giving the 
cloak a cunous sort of tweak as the shop girl returned 

" Do you think so ? ” said the elder lady, doubtfully " They 
can alter anything here, you know But it is bnght, very bright. 
No, you are right, I won't like it Besides, I do believe peacock feathers 
are unlucky — even as few as those No, it won't do It would not 
smt me, even if I could afford it, which I can’t " 

The girl had replaced the cloak on the wired outhne of feminine 
beauty and grace, and Mrs Chandler was stooping over its lower folds 
Only the back of her neck and her bonnet, still slightly on one side, 
could be seen as she spoke 

" In that case, if you have made up your mind against it, I really 
think, if you’ll promise to back me up, I will make the plunge and 
buy it myself ” 

" I certainly will not back you up,” said Mrs Simpson, surprised 
into unbecoming loudness of voice , and the back of Mrs Chandler’s 
neck was suffused with a guilty blush 

" Why not ? ” 

" Why not ? Because if either of us buys it, I will buy it 
I found it, and it is mine by nght, if I want it This is not 
like you, Emily You try to put me off it, and frighten 
me simply because you want it for yourself That is deceitful 
of you ’’ 

Of course Mrs Chandler declared that deceit was, as ever, foreign 
to her nature If her fnend claimed her nght and took it, so be it 
If she felt that it would smt her , that with her splendid and luxuriant 
figure she could carry off the blueness and the spareness together, 
and face a Moulsey concert audience without any inward misgiving, 
it was not for Mrs Chandler to oppose her, whatever the force of her 
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own opimon But if she did not care to nsk the purchase, then Mrs. 
Chandler would , That was fair enough 

But Mrs Simpson was utterly unreasonable It was hers, as 
between the two, by nght of finding, whether she choose to buy it 
or not. In any case her fnend must not, should not, buy it And 
so the animated discussion went on, and the humming chorus all 
round waxed stronger and stronger in volume 

" I call on you as a fnend to leave it alone, Emily/* the discoverer 
said at last “ It would be too mean and too unlike you to cut me out 
in that way ” 

“ Is not that the dog in the manger ? ” said Mrs Chandler, very 
heatedly “ At any moment somebody may come m and snap it up 
before our faces — while you stand talking such nonsense It would 
suit me, and you would look odious in it " 

" Your rudeness and unkindness push me over the brink, Emily," 
said Mrs Simpson, solemnly " I will buy it There shall be no 
dog in the manger about it Three — four — five " 

Then Mrs Chandler changed her front She implored her fnend 
to forget her thoughtless words She should not go over the bnnk 
It would not suit her one little bit, and she should not burden herself 
with a white elephant at three — four — five Neither of them would 
buy it, since neither of them could really afford it They would ’eave 
it there for the next happy discoverer who should come that wa- 

But Mrs Simpson was now resolute to go over the bnnk, and 
required a lot of management before she consented to be led away 
from temptation — away from this soft and enervating shelter, back 
into the raging centre of the battle 

" I could not have believed she wou 1 i behave like that, or say 
such rude things I know I could carry it off all nght I " thought Mrs. 
Simpson, as she snatched and pushed and elbowed in front of the 
piles of rainbow-tinted note-paper in the Stationery department 
“ Odious selfishness 1 It would* just suit me That shopgirl and 
I were a perfect match in height and everything, and she looked splendid 
in it It would make Louisa look a simple tub — nothing else I " 
thought Mrs Chandler, very wrathfully, as, with snake-hke undula 
tions and rushes, she approached an immense glove tray 

Ten minutes later a lady m black was hurrying down the staircase 
that leads from Ladies and Infants’ Underlinen to Cloaks, Capes, and 
Furs, while another lady in black was advancing through the great 
door of Boots, Shoes, and Slippers towards the same point They 
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met m the middle o if the carpeted floor, one on each side of the blue 
velvet cloak Like the two elders m the apocryphal story, they had 
parted company under some idle pretence, and, taking circuitous 
routes, had returned to the object of attraction and temptation 

“ I came back just to have one more peep at it,” said Mrs Simpson, 
m confusion " If only to see whether it was gone yet ” 

" And I came because I knew you were not to be trusted, and to 
save you from folly,” said Mrs Chandler, putting a bold face upon 
the doubtful situation 

“ Three — four — five I ” Mrs Simpson murmured to herself, as once 
more she permitted herself to be led away " Dirt cheap 1 It is 
madness leaving it ” , and she showed signs of breaking away and 
returning 

” If it is madness to leave it, and it doesn't suit you, why not let 
me have it ? ” said Mrs Chandler, almost dragging her along “ Come 
— come — you are forgetting everything Does Mr Simpson wear 

flannel next his skin ? Because I have seen some ” 

" Giving them away ? Show me where they are " 

Then the two ladies went on with the business that had brought 
them to London They struggled and bought and earned away 
their purchases, for fear other stragglers should get possession of them 
out of the shop people's hands, from counter to counter, from depart- 
ment to department But m all their straggles, amid the confused 
sea of bonnets, in the roar of the assembled voices — for, though nobody 
meant to raise her voice, the general effect was in certain departments 
an angry roar — they never felt their minds free from one thought 
Neither of them would lose sight of the other again until they were 
both safe in the moving train 

They could not trust each other You see, the friendship of years 
is a very real thing, and it is absurd to sneer at the feminine notion 
of honour , but there are limits to everything The soldier who will 
succour and stay with his comrade beneath the hail of the enemy's 
bullets, will cheat him out of his share of the plunder of a hen-roost 
There is no stauncher or more loyal friendship than that of two women 
of mature years, between whom no rivalry of love is ever hkely to come 
The$ will do practically anything in the world for each other , but, 
in the peculiar and inexplicable fever of a draper’s winter sale, their 
limits are reached, and treachery is absolutely certain to be practised. 

Nobody knew this better than Mrs Simpson and Mrs Chandler 
Had there been no obvious cause for suspicion of each other, it would 
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have naturally occurred to both to keep a watchful eye But now, 
after what had happened — the first discussion, the meeting, and the 
angry words — a close guard was indeed necessary. 

It occurred to Mrs Simpson that if only Mrs Chandler would get 
entangled or held in some distant portion of the vast building, she 
could then safely leave her fnend for a bnef space , but the lady gave 
her no such chance of freedom Doubtless she, too, was angry at 
having to keep guard, and would also have been glad of a short relief 

“ I am only running up to the Drugs Don't trouble to come 
I will find you here when I come down,” Mrs Simpson would say, 
when she fancied the opportunity had arrived 

" One instant, and I will come too," and Mrs Chandler would 
clutch her by the arm or hand-bag “ Does this match that, or that 
match this best ? ” 

They met fnends or acquaintances, of course, here and there, in 
the press of the throng, but a humed nod sufficed for recognition and 
they would press and push, shoulder to shoulder, in the storming of 
some strongly-defended place, without exchanging a single word 
Sometimes, in smoking-rooms and other haunts of men, one hears 
dark insinuations as to the hours spent by ladies in shopping One 
hears veiled allusions to the convenience of the great metropolitan 
bazaars for frivolous appointments or the furtherance of reprehensible 
flirtations No one who had ever been at one of the great w i ter 
sales would make such ridiculous suggestions, or hint that the fair 
sex there congregated were bent on anything but business In all 
the multitude of buyers there was never a male to be seen, except 
the perspiring shop-walkers (with the red rosettes), the tails of whose 
elegant frock-coats were in constant dan^ *r of bang pulled off by 
the eager pluckings that claimed attention on every side 

The afternoon was weanng on, the fog was creeping in like heavy 
smoke, the heat was tropical, and still the battle raged The two 
fnends were hot and dusty, dishevelled as to headgear, and, hkc pack- 
horses, burdened with parcels Their indomitable courage still sus- 
tained them They were unconscious of bodily fatigue, though their 
legs nearly failed them, and their feet were burning They had eaten 
nothing since the morning — not even the suggested bun or scone — 
and yet felt no hunger, though they were yawmng woefully from 
sheer emptiness They were fighting, shoulder to shoulder, in the 
melie among the odd lengths of Chinese cretonnes and Japanese muslins 
when the opportunity that Mrs Simpson had been looking for came 
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“ Pardon me , I have already selected that/' said Mrs. Chandler 
firmly to a lady who had taken possession of the other end of a long 
strip of flowery curtain 

“ No, that you didn't Let go, if you please, at once," said the 
lady with spirit 

" Don’t think of letting go," said one of the lady’s friends 
" Where's the shop-walker ? ” 

" Hold it I hold it I ” cned Mrs Simpson. " I will run for the 
shop-walker This belongs to my friend, madam Let go at once 1 " 
and she darted away 

Her keen eye had discovered an ally in the crowd, not two yards 
off It was a Mrs Rogers, a humble fnend — almost a hanger-on — 
of the Simpson household While her companion was still stru ggling 
with the unknown foe over the highly desirable length of stuff so 
insolently attacked, Mrs Simpson got in touch with Mrs Rogers, 
opened her bag, gave her money, and, with surprising rapidity, 
instructed her 

" Three — four — five, in large figures You can’t mistake it 
Peacock’s and ostrich’s Go as fast as you can To be sent to my 
address Don't delay — like a good creature " 

The ally hurried off, and Mrs Simpson pounced on a rosetted 
assistant and returned to her fnend, to find the delicate Onental fabnc 
hanging in shreds and tatters in her hand, and the enemy vanished 

The shop-walker made nothing of the incident (they always had a 
grand style at this famous house), twirled the stuff — a remnant indeed 
now — into a bundle, and threw it down behind the counter 

" Don’t mention it, my dear madam We are accustomed to 
considerable eagerness and occasional accidents Pass along, ladies ! 
Pass along, if you please, ladies I " and he pointed over their heads 
to a great, staring proclamation of the proprietor — the mysterious 
and venerated general — warning non-combatants not to loiter on the 
field of action There was a light of triumph in Mrs Simpson's 
haggard eyes as they at last found seats in the tea-room , but Mrs 
Chandler did not notice it She was utterly worn out with the double 
duty of fighting for herself and guarding her fnend, and had re- 
nounced all idea of getting away from her It was not till they rested 
their aching limbs on the cane chairs that they knew they were dead 
beat, and nearly fainting from hunger 

Their temples throbbed, and the inside of their heads seemed to 
be opening and shutting with a bang every second, as the tram bore 
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them homeward oat of the fog and turmoil of the vast town— out 
into the purer air of the nver valley. It had been a grand day, 
a memorable day, a never-to-be-forgotten battle , and, while the 
rhythmical rattle of the wheels seemed to be repeating, " Three — four 
— five, three — four — five, three — four — five,” with the emphasis on 
the first number, Mrs Simpson told herself that she had triumphed. 

What was Mrs Chandler thinking about, and what did the rattle 
of the wheels appear to her to say, while she sat with dosed eyes, 
pretending to sleep ? Were the wheels whispenng, " Three — four — 
five,” to her also ? If so, she never alluded to those tempting numbers 
in the few scraps of conversation that passed between the two worn- 
out comrades-in-arms 

But, she went up to town next morning by the same 7 30 train, 
all by herself, without a word of explanation to anybody, and returned, 
before one o'dock, with a brown-paper parcel in her hand 

Less than a week after this Mrs Simpson and Mrs Chandler both 
went to the evening performance of the Moulsey and Hampton Vagrant 
Histnons Each hoped against hope, as she entered the hall, that 
the other would not be there Each wore a blue velvet opera cloak 
with a collar of mixed ostrich and peacock feathers They both 
flushed crimson, and then turned deadly pale as they met in the 
reserved seats, but they did not speak, though the two hu 1 >» nds 
talke d across them with boisterous cordiality They both understood, 
even m their first surprise, that each had been treacherous to the 
other, and realised that in all probability the supply of those nch blue 
doaks at three — four — five would not fail until the demand for them 
ceased 

One would have thought no solution of the little difficulty as to 
who should possess the object of their admiration could have been 
happier Eadi of them had got what each wanted, without robbing 
her old friend But they did not see the matter in this fight. Every- 
body noticed the coldness at the performance , and the open and 
complete breach — the absolute severance of every old tie, the irrevoc- 
able separation of the two entire families, who were compelled to obey 
their commanders — immediately followed You see, neither Mrs 
Simpson nor Mrs Chandler could forget that her fnend had tried to 
deceive her, that she had tried to deceive her fnend, and that she had 
deceived herself 
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THE ROCKER 

i 

T HERE was little need for the swart gipsies to explain, as 
they stood knee-deep in the snow round the bailiff of the 
Abbey Farm, what it was that had sent them The un- 
broken whiteness of the uplands told that, and, even as they spoke, 
there came up the hill the dark figures of the farm men with shovels, 
on their way to dig out the sheep In the summer the bailiff would 
have been the first to call the gipsies vagabonds and roost-robbers, 
now they had women with them too 

*' The hares and foxes were down four days ago, and the liquid- 
manure pumps like a snow man," the bailiff said " Yes, you can 

he in the laithes and welcome — if you can find 'em Maybe you'll 
help us find our sheep too " 

The gipsies had done so Coming back again, they had had some 
ado to discover the spot where their three caravans made a hummock 
of white against a broken wall 

The women — they had four women with them — began that after- 
noon to weave the mats and baskets they hawked from door to door , 
and in the forenoon of the following day one of them, the black-haired, 
soft-voiced queen whom the bailiff had heard called Annabel, set her 
babe m the sling on her back, tucked a bundle of long cane-loops under 
her oxter, and trudged down between eight-foot walls of snow to the 
Abbey Farm She stood m the latticed porch, dark and handsome 
against the whiteness, and then, advancing, put her head into the 
great hall-kitchen 

" Has the lady any chairs for the gipsy woman to mend ? " she 
asked in a soft and insinuating voice 

They brought her the old chairs , she seated herself on a box in 
the porch , and there she wove the stnps of cane in and out, securing 
eadl one with a little wooden peg and a tap of her hammer The child 
remained m the sling at her back, taking the breast from tune to tune 
over her shoulder , and the silver wedding nng could be seen as she 
whipped the cane back and forth 

3 » 
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As she worked she cast curious glances into the old hall-kitchen. 
The snow outside cast a pallid, upward light on the heavy ceiling- 
beams , this was reflected in the polished stone floor , and the children, 
who at first had shyly stopped their play, seeing the strange woman 
in the porch — the nearest thing they had seen to gipsies before had been 
the old itinerant glazier with his frame of glass on his back — resumed 
it, but still eyed her from time to tune In the ancient walnut chair by 
the hearth sat the old, old lady who had told them to bring the chairs. 
Her hair, almost as white as the snow itself, was piled up on her head 
d la Marquise , she was knitting , but now and then she allowed the 
needle in the little wooden sheath at her waist to he idle, closed her 
eyes, and rocked softly m the old walnut chair 

“ Ask the woman who is mending the chairs whether she is warm 
enough there,” the old lady said to one of the children , and the child 
went to the porch with the message 

"Thank you, little missie— thank you, lady dear— Annabel is 
quite warm," said the soft voice , and the child returned to the 
play 

It was a childish game of funerals at which the children played. 
The hand of Death, hovenng over the dolls, had singled out Flora, 
the articulations of whose sawdust body were seams and whose boots 
were painted on her calves of fibrous plaster For the greater solemnity 
the children had made themselves sweeping trams of the gann> n<9 of 
their elders, and those with cropped curls had draped their heads with 
shawls, the fnnges of which they had combed out with their fingers 
to simulate hair — long hair, such as Sabrina, the eldest, had hang- 
ing so low down her back that she could almost sit on it A 
cyhndncal-bodied horse, convertible (whc.t his flat head came out of 
its socket) into a locomotive, headed the sad corttgc , then came the 
defunct Flora , then came Jack, the raffish sailor doll, with other dolls , 
and the children followed with hushed whisperings 

The youngest of the children parsed the high-backed walnut chair 
in which the old lady sat She stopped 

'* Aunt Rachel — " she whispered, slowly and gravely opening very 
wide and closing very tight her eyes 
" Yes, dear ? ” 

" Flora's dead 1 " 

The old lady, when she smiled, did so less with her lips than with 
her faded cheeks So sweet was her face that you could not help 
wondering, when you looked on it, how many men bad also looked 
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upon it and loved it Somehow, you never wondered how many of 
them had been loved in return 

" I'm so sorry, dear," Aunt Rachel, who in reality was a great-aunt, 
said " What did she die of this time ? ” 

"She died of Brown Titus *n now she's going to be 
buned in a grave as little as her bed " 

“ In a what, dear ? " 

" As little dread . . as little as my bed . . . you say it, 
Sabnna " 

" She means, Aunt Rachel, 

Teach me to live that I may dread 
The Grave as little as my bed,” 

Sabnna, the eldest, interpreted. 

" Ah t But won’t you play at cheerful things, dears ? " 

" Yes, we will, presently, Aunt Rachel , gee up, horse 1 Shall 
we go and ask the chair-woman if she’s warm enough ? ” 

" Do, dears " 

Again the message was taken, and this time it seemed as if Annabel, 
the gipsy, was not warm enough, for she gathered up her loops of cane 
and brought the chair she was mending a little way mto the hall-kitchen 
itself She sat down on the square box they used to cover the sewing- 
machine " Thank you, lady dear," she murmured, lifting her hand- 
some almond eyes to Aunt Rachel Aunt Rachel did not see the long, 
furtive, curious glance Her own eyes were closed, as if she was tired , 
her cheeks were smiling , one of them had dropped a little to one 
shoulder, as it might have dropped had she held m her arms a babe , 
and she was rocking, softly, slowly, the rocker of the chair making a 
little regular noise on the polished floor 

Ihe gipsy woman beckoned to one of the children 
“ Tell the lady, when she wakes, that I will tack a strip of felt to 
the rocker, and then it will make no noise at all," said the low and 
wheedling voice , and the child retired again 
The interment of Flora proceeded 

An hour later Flora had taken up the burden of Life again It 
was as Angela, the youngest, was chastising her for some offence, that 
Sabnna, the eldest, looked with wondering eyes on the babe m the 
gipsy's sling. She approached on tiptoe 

“ May I look at it, please ? " she asked timidly 
The gipsy set one shoulder forward, and Sabnna put the shawl 
gently aside, peering at the dusky brown morsel within 
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*' Sometime, perhaps — if I'm very careful — ” Sabrina ventured 
diffidently, " — if I'm very careful — may I hold it ? " 

Before replying, the gipsy once more turned her almond eyes 
towards Aunt Rachel's chair Aunt Rachel had been awakened for 
the conclusion of Flora's funeral, but her eyes were closed again now, 
and once more her cheek was dropped m that tender suggestive little 
gesture, and she rocked But you could see that she was not properly 
asleep It was, somehow, less to Sabnna, still peering at the babe 
m the sling, than to Aunt Rachel, apparently asleep, that the gipsy 
seemed to reply 

" You’ll know some day, little misstc, that a wean knows its own 
pair of arms," her seductive voice came 

And Aunt Rachel heard She opened her eyes with a start. The 
little regular noise of the rocker ceased She turned her head quickly , 
tremulously she began to kmt again , and, as her eyes rested on the 
sidelong eyes of the gipsy woman, there was an expression in them 
that almost resembled fright 


il 

They began to deck the great hall-kitchen for Christmas, but the 
snow still lay thick over hill and valley, and the gipsies’ caravans 
remained by the broken wall where the drifts had overtaken them. 
Though all the chairs were mended, Annabel still came daily U the 
farm, sat on the box they used to cover the sewing machine, and wove 
mats As she wove them, Aunt Rachel knitted, and from time to 
tune fragments of talk passed between the two women It was always 
the white-haired lady who spoke first, and Annabel made all sorts of 
salutes and obeisances with her eyes before replying 

“ I have not seen your husband," Aunt Rachel said to Annabel 
one day (The children at the other end of the apartment had con- 
verted a chest into an altar, and were solemnising the nuptials of the 
resurrected Flora and Jack, the raffish sailor-doll ) 

Annabel made roving play with her eyes " He is up at the 
caravans, lady dear," she replied “ Is there anything Annabel can 
bid him do ? " 

" Nothing, thank you," said Aunt Rachel 

For a minute the gipsy watched Aunt Rachel, and then she got up 
from the sewing-machine box and crossed the floor She leaned so 
close towards her that she had to put up a hand to steady the babe at 
her back. 
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" Lady dear," she murmured with irresistible softness, " your 
husband died, didn't he 7 " 

On Aunt Rachel's finger was a ring, but it was not a wedding ring. 
It was a hoop of pearls 

" I have never had a husband," she said 

The gipsy glanced at the ring “ Then that is ? ” 

" That is a betrothal nng,” Aunt Rachel replied. 

" Ah 1 ” said Annabel 

Then, after a minute, she drew still closer Her eyes were fixed 
on Aunt Rachel's, and the insinuating voice was very low 
“ Ah t And did 1 1 die too, lady dear ? ” 

Again came that quick, half-affnghtcd look into Aunt Rachel's 
face Her eyes avoided those of the gipsy, sought them, and avoided 
them again 

“ Did what die ? ” she asked slowly and guardedly 
The child at the gipsy’s back did not need suck , nevertheless, 
Annabel's fingers worked at her bosom and she moved the sling As 
the child settled, Annabel gave Aunt Rachel a long look 
" Why do you rock ? ” she asked slowly 

Aunt Rachel was trembling She did not reply In a voice soft 
as sliding water the gipsy continued 

" Lady dear, we are a strange folk to you, and even among us there 
are those who shuffle the pack of cards and read the palm when silver 
has been put upon it, knowing nothing But some of us see — 
some of us see " 

It was more than a mmute before Aunt Rachel spoke 
“ You are a woman, and you have your babe at your breast now . . 
Every woman sees the thing you speak of " 

But the gipsy shook her head " You speak of seeing with the 
heart I speak of eyes — these eyes ” 

Again came a long pause Aunt Rachel had given a little start, 
but had become quiet again When at last she spoke it was m a voice 
scarcely audible 

" That cannot be I know what you mean, but it cannot be 
He died on the eve of his wedding For my bridal clothes they made 
me Mack garments mstead It is long ago, and now I wear neither 

black nor white, but " her hands made a gesture. Aunt Rachel 

always dressed as if to suit a sorrow that Time had deprived of bitter- 
ness, in such a tender and fleecy grey as one sees m the mists that 
he like lawn over hedgerow and copse early of a midsummer’s morning 
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" Therefore/' she resumed, " your heart may see, but your eyes cannot 
see that which never was." 

But there came a sudden note of masterfulness into the gipsy's voice 

" With my eyes — (fuse eyes," she repeated, pointing to them 

Aunt Rachel kept her own eyes obstinately on her knitting needles. 
" None except I have seen it It is not to be seen," she said. 

The gipsy sat suddenly erect 

" It is not so Keep still m your chair," she ordered, " and I will 
tell you when " 

It was a curious thing that followed As if all the will went out 
of her. Aunt Rachel sat very still , and presently her hands fluttered 
and dropped The gipsy sat with her own hands folded over the mat 
on her knees Several minutes passed , then, slowly, once more that 
sweetest of smiles stole over Aunt Rachel's cheeks Once more her 
head dropped Her hands moved Noiselessly on the rockers that 
the gipsy had padded with felt the chair began to rock. Annabel 
lifted one hand 

" Dovo se It," she said ** It is there ” 

Aunt Rachel did not appear to hear her. With that ineffable smile 
still on her face, she rocked 

Then, after some minutes, there crossed her face such a look as 
visits the face of one who, waking from sleep, strains his faculti -s to 
recapture some bhssful and vanishing vision . . 

" Jal — it is gone,” said the gipsy woman 

Aunt Rachel opened her eyes again She repeated dully after 
Annabel 

" It is gone " 

" Ghosts," the gipsy whispered pre-’ntly, " are of the dead. 
Therefore it must have lived " 

But again Aunt Rachel shook her head " It never lived." 

" You were young and beautiful ? ." 

Still the shake of the head " He died on the eve of his wedding. 
They took my white garments away and gave me black ones. How 
then could it have hved ? " 

" Without the kiss, no But sometimes a woman will he through 
her life, and at the graveside still will he Tell me the truth " 

But they were the same words that Aunt Rachel repeated " He 
died on the eve of his wedding, they took away my wedding 
garments " From her lips a lie could hardly issue The gipsy’s 
face became grave . . . 
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She broke another long silence. 

“ I believe,” she said at last " It is a new kind — but no more 
wonderful than the other The other I have seen, now I have sera 
this also Tell me, does it come to any other chair ? ” 

" It was his chair , he died in it,” said Aunt RacheL 
" And you — shall you die m it ? ” 

" As God wills ” 

“ Has . other hfe . visited it long ? " 

" Many years , but it is always small , it never grows " 

" To their mothers babes never grow They remain ever babes . . . 
None other has ever seen it ? " 

” Except yourself, none I sit here , presently it creeps into my 
arms , it is small and warm , I rock, and then . it goes ” 

“ Would it come to another chair ? ” 

" I cannot tell I think not It was his chair ” 

Annabel mused At the other end of the room Flora was now 
bestowed on Jack, the disreputable sailor The gipsy’s eyes rested 
on the bridal party 

" Yet another might see it . ” 

“ None has " 

" No , but yet The door does not always shut behind us 
suddenly Perhaps one who has toddled but a step or two over the 
threshold might, by looking back, catch a glimpse What is the 

name of the smallest one ? ” 

“ Angela ” 

“ That means * angel ’ . Look, the doll who died yesterday is 

now being married. It may be that Life has not yet sealed the 
little one’s eyes Will you let Annabel ask her if she sees what it is 
you hold in your arms ? ” 

Again the voice was soft and wheedling . . 

" No, Annabel,” said Aunt Rachel faintly. 

" Will you rock again ? ’’ 

Aunt Rachel made no reply 
” Rock . . ” urged the cajoling voice. 

But Aunt Rachel only turned the betrothal nng on her finger 
Ove» at the altar Jack was leering at his new-made bnde, past decency , 
and little Angela held the wooden horse's head, which had parted from 
its body 

” Rock, and comfort yourself ” tempted the voice 
Then slowly Aunt Rachel rose from her chair 
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“ No, Annabel/' she said gently " You should not have spoken. 
When the snow melts you will go, and come no more , why then did 
you speak ? It was mine. It was not meant to be seen by another, 
I no longer want it Please go " 

The swarthy woman turned her almond eyes on her once more 
“ You cannot live without it," she said as she also rose . 

And as Jack and his bnde left the church on the reheaded horse. 
Aunt Rachel walked with hanging head from the apartment 

hi 

Thenceforward, as day followed day, Aunt Rachel rocked no more ; 
and with the packing and partial melting of the snow the gipsies up 
at the caravans judged it time to be off about their business It was 
on the morning of Christmas Eve that they came down in a body to 
the Abbey Farm to express their thanks to those who had befriended 
them , but the bailiff was not there He and the farm men had ceased 
work, and were down at the church, practising the carols Only 
Aunt Rachel sat, still and knitting, in the black walnut chair , and the 
children played on the floor 

A night in the toy-box had apparently bred discontent between 
Jack and Flora — or perhaps they sought to keep their countenances 
before the world , at any rate, they sat on opposite sides of tht . oom, 
Jack keeping boon company with the lead soldiers, his spouse reposing, 
her lead-balanced eyes closed, m the broken clockwork motor-car. 
With the air of performing some vaguely momentous ntual, the children 
were kissing one another beneath the bunch of mistletoe that hung 
from the centre beam In the intervals of < issing they told one another 
in whispers that Aunt Rachel was not very well, and Angela woke 
Flora to tell her that Aunt Rachel had Brown Titus also 

" Stay you here , I will give the lady dear our thanks,” said Annabel 
to the group of gipsies gathered about the porch , and she entered the 
great hall-kitchen. She approached the chair in which Aunt Rachd 
sat 

There was obeisance m the bend of her body, but command in her 
long almond eyes, as she spoke 

“ Lady dear, you must rock or you cannot live " 

Aunt Rachel did not look up from her work 
" Rocking, I should not live long,” she replied 
" We are leaving you " 




896 


OLIVER ONIONS 


" All leave me " 

“ Annabel fears she has taken away your comfort ” 

" Only for a little while The door closes behind us, but it opens 
again ” 

" But for that httle time, rock ’* 

Aunt Rachel shook her head 

" No It is finished Another has seen Say good-bye to 
your companions , they are very welcome to what they have had , 
and God speed you " 

“ They thank you, lady dear Will you not forget that Annabel 

saw, and rock ? ” 

" No more ” 

Annabel stooped and kissed the hand that bore the betrothal hoop 
of pearls The other hand Aunt Rachel placed for a moment upon 
the smoky head of the babe in the sling It trembled as it rested there, 
but the tremor passed, and Annabel, turning once at the porch, gave 
her a last look Then she departed with her compamions 

That afternoon Jack and Flora had shaken down to wedlock as 
marncd folk should, and sat together before the board spread with the 
dolls' tea-things The pallid light in the great hall-kitchen faded , 
the candles were lighted , and then the children, first borrowing the 
stockings of their elders to hang at the bed’s foot, were packed off early 
— for it was the custom to bring them down again at midnight for the 
carols Aunt Rachel had their good-night kisses, not as she had them 
every night, but with the special ceremony of the mistletoe 

Other folk, grown folk, sat with Aunt Rachel that evening , but 
the old walnut chair did not move upon its rockers There was merry 
talk, but Aunt Rachel took no part m it The board was spread with 
ale and cheese and spiced loaf for the carol-singers , and the tune drew 
near foi their coming 

When at midnight, faintly on the air from the church below, there 
came the chiming of Christmas morning, all bestirred themselves 
" They'll be here in a few minutes," they said , “ somebody go 
and bnng the children down " , and within a very httle while subdued 
noises were heard outside, and the lifting of the latch of the yard gate 
The children were in their nightgowns, hardly fully awake , a low voice 
outside was heard giving orders , and then there arose on the night 
the carol 

“ Hush I " they said to the wondering children , ** listen ! . . " 

It was the Cherry Tree Carol that rose outside, of how sweet Mazy, 
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the Queen of Galilee, besought Joseph to pluck the chernes for her 
Babe, and Joseph refused , and the voices of the singers, that had 
begun hesitatingly, grew strong and loud and free. 

" and Joseph wouldn’t pluck the cherries," somebody was 
whispering to the tiny Angela 

Mary said to Cherry Tree, 

•* Bow down to my knee. 

That 1 may pluck chernes 
For my Babe and me," 

the carollers sang , and “ Now listen, darling, M the one who held 
Angela murmured 

The uppermost spray then 
Bowed down to her knee , 
f# Thus you may see, Joseph, 

These chernes are for me ” 

•• O, eat your chernes, Mary, 

Give them your Babe now , 

O, eat your cherries, Mary, 

That grew upon the bough " 

The little Angela, within the arms that held her, murmured, '* It’s 
the gipsies, isn’t it, mother ? ” 

" No, darling The gipsies have gone It’s the carol-singers, 
singing because Jesus was bom ” 

" But, mother it is the gipsies, isn’t it ? . ’Cos look 

“ Look where ? ’’ 

“ At Aunt Rachel, mother The gipsy woman wouldn't go 
without her little baby, would she ? ” 

“ No, she wouldn’t do that ” 

” Then has she lent it to Aunt Rachel, like I lend my new toys 
sometimes ? ” 

The mother glanced across at Aunt Rachel, and then gathered the 
mghtgowned figure more closely. 

" The darling’s only half awake,” she murmured. . . . M Poor 
Aunt Rachel's sleepy too 

Aunt Rachel, her head dropped, her hands lightly folded as if 
about some shape that none saw but herself, her face again ineffable 
with that sweet and peaceful smile, was once more rocking softly in 
her chair. 
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THE KING OF THE BABOONS 

T HE old yellow-fanged dog-baboon that was chained to a post 
in the yard had a dangerous tnck of throwing stones He 
would seize a piece of rock in two hands, stand erect and 
whirl round on his heels till momentum was obtained, and then — 
let go The missile would fly like a bullet, and woe betide any one 
who stood in its way The performance precluded any land of aim , 
the stone was hurled off at any chance tangent and it was bad 
luck rather than any kind of malice that guided one three-pound 
boulder through the window, across the kitchen, and into a 
portrait of Judas de Beer which hung on the wall not half-a-dozen 
feet from the slumbering Vrouw Grobelaar 

She bounced from her chair and ballooned to the door with a silent 
swift agility most surprising to see m a lady of her generous build, 
and not a sound did she utter She was of good veld-bred fighting 
stock, which never cned out till it was hurt, and there was even some- 
thing of compassion m her face as Fnkkie jumped from the stoep 
with a twelve-foot thong in his hand It was, after all, the baboon 
that suffered most, if his yells were any mdex to his feelings Fnkkie 
could smudge a fly ten feet off with just a flick of his whip, and all 
the tender parts of the accomplished animal came in for ruthless 
attention 

" He ought to be shot," was Fnkkie's remark as he curled up the 
thong at the end of the discipline " A baboon is past teaching if 
he has bad habits He is more like a man than a beast " 

The Vrouw Grobelaar seated herself in the stoep chair which by 
common consent was reserved for her use, and shook her head. 

“ Baboons are uncanny things," she answered slowly " When 
you shoot them, you can never be quite sure how much murder there 
is in it The old story is that some of them have souls and some not 
and* it is quite certain that they can talk when they will You have 
heard them crying in the night sometimes Well, you ask a Kafir 
what that means Ask an old wise Kafir, not a young one that has 
forgotten the wisdom of the black people and learned the foolishness 
only of the white." 

S9* 
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" What does it mean, tante ? ” It was I that put the question 
Kat]e, too, seemed cunous 

The old lady eyed me gloomily 

“ If you were a landed Boer instead of a kind of schoolmaster," 
she replied withenngly, *' you would not need to ask such a question 
But I will tell you A baboon may be wicked — look at that one showing 
his teeth and cursing — but he is not blind nor a fool He runs about 
on the hills, and steals and fights and scratches, and all the time he 
has all the knowledge and twice the strength of a man, if it were not 
for the tad behind him and the hair on his body So it is natural that 
sometimes he should be grieved to be such a mean thing as a baboon 
when he could be a useful kind of man if the men would let him And 
at nights, particularly, when their troop is m laager and the young 
ones are on watch among the high rocks, it comes home to the best 
of them, and they sob and weep like young widows, pretending that 
they have pains inside so that the others shall not feel offended and 
turn on them Any one may hear them m the kloofs on a windless 
night, and, I can tell you, the sound of their sorrow is pitiful ” 

Katje threw out a suggestion to console them with buckshot, and 
the Vrouw Grobelaar nodded with meaning 

“ To hate baboons is well enough in the wife of a Burgher,” she 
said sweetly “lam glad to see there is so much fitness and wife! ness 
about you, since you will naturally spend all your life on farms 
Katje's flush was a distress signal First blood to the Vrouw 
” Baboons,” continued the old lady, ” are among a farmer's worst 
enemies They steal and destroy and menace all the year round, 
but for all that there are many fanners who will not shoot or trap 
them And these, you will notice, are always fanners of a npe age 
and sense-shaped by cxpcnence They know, you may be sure 
My step-sister's first husband, Shadrach van Guelder, shot at baboons 
once, and was so fnghtened afterwards that he was afraid to be alone 
in the dark.” 

There was a story toward, and one moved 
” There were many Kafirs on his farm, which you have not seen,” 
pursued the Vrouw Grobelaar, adjusting her voice to narrative pitch 
” It was on the fnnge of the Drakensberg, and many spurs of hill, 
divided by deep kloofs like gashes, descended on to it So plenty of 
water came down, and the cattle were held from straying by the rocks, 
on one side at any rate The Kafirs had their kraals dotted all about 
the land , and as they were of the land that works, my step-sister's 
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husband suffered them to remain and grow their little patches of 
mealies, while they worked for him in between He was, of course, 
a cattle Boer, as all of our family have always been, but here were 
so many Kafirs to be had for nothing, that he soon commenced to 
plough great spaces of land and sow valuable crops There was every 
prospect that he would make very much money out of that farm , 
for corn always sells, even when cattle are going for only seven pounds 
a-piece, and Shadrach van Guelder was very cheerful about it 

" But when a farmer weighs an ungrown crop, you will always 
find that there is something or other he does not take into account 
He tells off the weather and the land and the Kafirs and the water 
on his fingers, and forgets to bend down his thumb to represent God 
— or something Shadrach van Guelder lifted up his eyes to the hills 
from whence came the water, but it was not until the green com was 
six inches high that he saw that there came with it baboons Armies 
and republics of them , more baboons than he had thought to exist, 
— they swooped down on his sprouting lands and noted, ate and 
rooted, trampled and wantoned, with that kind of bouncing devilish- 
ness that not even a Kafir can correctly imitate In one night they 
undid all his work on five sown morgen of fat land, and with the first 
wink of the sun in the east they were back again in their kopjes, 
leaving devastation and foulness wherever they passed 

"It was my step-sister’s husband that stood on one leg and cursed 
like a Jew He was wrathful as a Hollander that has been dnnkmg 
water, and what did not help to make him content was the fact that 
hardly anything would avail to protect his lands Once the baboons 
had tasted the sweetness of the young com they would come again 
and again, camping in the kloofs overhead as long as anything re- 
mained for them, like a deaf guest But for all that, he had no notion 
of leaving them to plunder at their ease The least one can do with 
an unwelcome visitor is to make him uncomfortable , and he sent 
to certain kraals on the farm for two old Kafirs he had remarked who 
had the appearance of cunning old men 

" They came and squatted before him, squirming and shuffling, 
as Kafirs do when a white man talks to them One was quite a 
common kind of Kafir, gone a little grey with age, a tuft of white wool 
on his chin, and little patches of it here and there on his head. But 
the other was a small twisted yellow man, with no hair at all, and 
eyes like little blots of fire on a charred stick , and his arms were so 
long and gnarled and lean that he had a bestial look, like a laborious 
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animal ‘ The baboons have killed the crop on the lower lands/ said 
Shadrach, smacking his leg with his sjambok ' If they are not checked, 
they will destroy all the com on this farm What is the way to go 
about it ? ’ 

" The little yellow man was biting his lips and turning a straw in 
his hands, and gave no answer, but the other spoke 

" * I am from Shangaanland/ he said, ' and there, when the baboons 
plague us, we have a way with them, a good way ’ 

" He sneered sideways at his yellow companion as he spoke, and 
the look which the latter returned to him was a thing to shrink from. 
" ' What is this way ? * demanded Shadrach,. 

" * You must trap a baboon/ explained the old Kafir * A leading 
baboon for choice, who has a lot to say in the government of the 
troop And then you must skin him, and let him go again The 
others will travel miles and miles as soon as they see him, and never 
come back again 1 

“ * It makes me sick to think of it/ said Shadrach * Surely you 
know some other way of scaring them ? ’ 

*• The old Kafir shook his head slowly, but the yellow man ceased 
to smile and play with the straw and spoke 

“ * I do not believe in that way, baas A Shangaan baboon ’ — 
he grinned at his companion — * is more easily frightened than th<> e 
of the Drakensberg I am of the bushmen, and I know If you liuy 
one of those up yonder, the others will make war, and where one came 
before, ten will come every night A baboon is not a fat lazy Kafir , 
one must be careful with him ’ 

" ' How would you dnve them away, thf n ? ’ asked Shadrach 
" The yellow man shuffled his hands in tl e dust, squatting on his 
heels There I There 1 See, the baboon in the yard is doing the 
very same thing 

" ‘ If I were the baas/ said the yellow man, ' I would turn out the 
young men to walk round the fields at mght, with buckets to hit 
with sticks, and make a noise And I — well, I am of the bushmen 

’ he scratched himself and smiled emptily. 

" ‘ Yes, yes ? ’ demanded Shadrach. He knew the wonderful 
ways of the bushmen with some animals 

I do not know if anything can be done,’ said the yellow man, 
“ but if the baas is willing I can go up to the rocks and try * 

" ‘ How ? ’ 

“ But he could tell nothing. None of these wizards that have 
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charms to subdue the beasts can tell you anything about it A 
Hottentot will smell the air and say what cattle are near, but if you 
bid him tell you how he does it, he giggles like a fool and is ashamed 

" * I do not know if anything can be done/ the yellow man re- 
peated * I cannot promise the baas, but I can try ' 

" ' Well, try then/ ordered Shadrach, and went away to make 
the necessary arrangements to have the young Kafirs in the fields 
that mght 

" They did as he bade, and the noise was loathsome, — enough to 
frighten anything with an ear in its head The Kafirs did not relish 
the watch in the dark at first, but when they found that their work 
was only to thump buckets and howl, they came to do it with zest, 
and roared and banged till you would have thought a judgment 
must descend on them The baboons heard it, sure enough, and 
tami down after a while to see what was going on They sat on their 
rumps outside the circle of Kafirs, as quiet as people in a church, and 
watched the niggers drumming and capenng as though it were a 
show for their amusement Then they went back, leaving the crops 
untouched, but pulling all the huts in one kiaal to pieces as they passed 
It was the kraal of the old white-tufted Shangaan, as Shadrach learned 
afterwards 

" Shadrach was pleased that the row had saved his corn, and 
next day he gave the twisted yellow man a lump of tobacco The 
man tucked it into his cheek and smiled, wrinkling his nose and looking 
at the ground 

" * Did you get speech of the baboons last night among the rocks ? ’ 
Shadrach asked 

* Ihe other shook his head, grinning * I am old/ he said ' They 
pay no attention to me, but I will try again Perhaps, before long, 
they will listen ' 

“ ‘ When they do that/ said Shadrach, 4 you shall have five pounds 
of tobacco and five bottles of dop ' 

“ The man was squatting on his heels all this time at Shadrach ’s 
feet, and his hard fingers, like claws, were picking at the ground 
Now he put out a hand, and began fingering the laces of the farmer’s 
sho£S with a quick fluttering movement that Shadrach saw with a 
spasm of terror It was so exactly the tnck of a baboon, so entirely 
a thing animal and unhuman 

" * You are more than half a baboon yourself/ he said ‘ Let go 
of my leg 1 Let go, I s^y 1 Curse you, get away — get away from me 1 ’ 
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" The creature had caught his ankle with both hands, the fingers, 
hard and shovel-ended, pressing into his flesh 

“ * Let go 1 ’ he cried, and struck at the man with his sjambok 
“ The man bounded on all fours to evade the blow, but it took 
him in the flank, and he was human — or Kafir— again in a moment, 
and rubbed himself and whimpered quite naturally 

" ' Let me see no more of your baboon tricks,' stormed Shadrach, 
the more angry because he had been frightened * Keep them for 
your friends among the rocks And now be off to your kraal ‘ 

“ That night again the Kafirs drummed all about the green com, 
and sang m chorus the song which the mountain- Kafirs sing when the 
new moon shows like a paring from a finger-nail of gold It is a long 
and very loud song, with stamping of feet every minute, and again 
the baboons came down to see and listen The Kafirs saw them, 
many hundreds of humped black shapes, and sang the louder, while 
the crowd of beasts grew ever denser as fresh parties came down 
and joined it It was opposite the rocks on which they sat that the 
singing-men collected, roaring their long verses and clattering on the 
buckets, doubtless not without some intention to Jeer at and flout the 
baffled baboons, who watched them in such a silence It was drooping 
now to the pit of night, and things were barely seen as shapes, when 
from higher up the line, where the guardians of the crops were sp.ir er, 
there came a discord of shrieks 

" ' The baboons are through the line,’ they crud, and it was on 
that instant that the great watching army of apes came leaping m 
a charge on the main force of the Kafirs Oh, but that was a wild, a 
haunting thing' Great bull-headi d dog In boons, with naked fangs 
and clutching hands alert for murder , boui ding mothers of squealing 
fitters that led their young m a dash to the fight , terrible lean old 
bitches that made for the men when others went for the com, — they 
swooped like a flood of horror on the aghast Kafirs, biting, tearing, 
bounding through the air like uncouth birds, and in one second the 
throng of the Kafirs melted before them, and they were among the 
com 

" Eight men they killed by rending, and of the others, some sixty, 
there was not one but had his wound — some bite to the bone, some 
gash, where iron fingers had clutched and tom their way through 
slnn and flesh When they came to Shadrach, and woke him wanly 
with the breathless timidity of beaten men, it was already too late 
to go with a gun to the comlands The baboons had contented them- 
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selves with small plunder after their victory, and withdrew orderly 
to the hills , and even as Shadrach came to the door of the homestead 
he saw the last of their marshalled line, black against the sky, moving 
swiftly towards the kloofs 

" He flung out his hands like a man in despair, with never a word 
to ease his heart, and then the old Shangaan Kafir stood up before him 
He had the upper part of his right arm bitten to the bone and worried, 
and now he cast back the blanket from his shoulder and held out the 
quivering wound to his master 

“ ' It was the chief of the baboons that gave me this,* he said, 
* and he is a baboon only in the night He came through the ranks 
of them bounding like a boulder on a steep hillside, and it was for 
me that his teeth were bared So when he hung by his teeth to my 
arm and tore and snarled, I drew my nails across his back, that the 
baas should know the truth ’ 

" ‘ What is this madness ? * cned Shadrach 

" * No madness, but simple devilry,’ answered the Shangaan, and 
there came a murmur of support from the Kafirs about him ‘ The 
leader of the baboons is Naqua, and it was he who taught them the 
tnck they played us to-mght ’ 

" ' Naqua ? * repeated Shadrach, feeling cold and weak 

“ * The bushman,’ explained the old man * The yellow man with 
the long lean arms who gave false counsel to the baas ’ 

" * It is true,’ came the chorus of the Kafirs ’ It is true , we 
saw it ’ 

’’ Shadrach pulled himself together and raised a hand to the lintel 
of the door to steady himself 

" * Fetch me Naqua 1 ' he ordered, and a pair of them went upon 
that errand But they came back empty Naqua was not at his 
hut, and none had news of him 

" Shadrach dismissed the Kafirs to patch their wounds, and at 
sun-up he went down to the lands where the eight dead Kafirs still 
lay among the corn, to see what traces remained of the night's work 
He had hoped to find a clue in the tracks, but the feet of the Kafirs 
and the baboons were to mingled that the ground was dumb, and on 
the gfass of the baboons’ return there remained, of course, no sign 
He was no fool, my step-sister’s first husband, and since a wild and 
belly-quaking tale was the only one that offered, he was not ready 
to cast it aside till a better one were found At any rate it was against 
Naqua that his preparations were directed. 
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" He had seven guns in his house for which ammunition could be 
found, and from among all the Kafirs on the land he chose a half- 
dozen Zulus, who, as you know, will always rather fight than eat 
These were only too ready to face the baboons again, since they were 
to have guns in their hands , and a kind of ambush was devised 
They were to he among the corn so as to command the flank of the 
beasts, and Shadrach was to he in the middle of them, and would 
give the signal when to commence firing by a shot from his own nfle 
There was built, too, a pile of brushwood lying on straw soaked in 
oil, and this one of them was to put a hght to as soon as the shooting 
began It was dark when they took their places, and then com- 
menced a long and anxious watch among the corn, when every bush that 
creaked was an alarm and every small beast of the veld that squealed 
set hearts to thumping From where he lay on his stomach, with his 
nfle before him, Shadrach could see the hne of ndgc of rocks over 
which the baboons must come, dark against a sky only just less dark , 
and with his eyes fixed on this he waited Afterwards he said that 
it was not the baboons he waited for, but the yellow man, Naqua, and 
he had m his head an idea that all the evil and pain that ever was, 
and all the sin to be, had a home in that bushman So a man hates 
an enemy 

" They came at last Five of them were suddenly seen on the 
top of the rocks, standing erect and peering round for a trap rat 
Shadrach and his men lay very still, and soon one of these scouts 
gave a call, and then was heard the pat t pat ! of hard feet as the body 
of them came up There was not hght enough to tell one from another, 
except by size, and as they trooped down among the com Shadrach 
lay with his finger throbbing on his tng t r, peering among them 
But he could see nothing except the mass 01 their bodies, and waiting 
till the main part of them was past him, so that he could have a shot 
at them as they came back, should it happen that they retired at once, 
he thrust forward his nfle, aimed into the brown, and fired 

" Almost in the same instant the nfles of the Zulus spoke, and 
a crackle of shots ran up and down their hne Then there was a 
flare of light as the bonfire was ht, and thejfc could see the army of 
baboons m a fuss of panic dashing to and fro Ihey fired again 
and again into the tangle of them, and the beasts commenced to 
scatter and flee, and Shadrach and his men rose to their full height 
and shot faster, and the hauy army vanished into the darkness, 
defeated. 


406 PERCEVAL GIBBON 


" There was a guffaw of laughter from the Zulus, but ere it was 
finished a shout from Shadrach brought their nfles leaping up again 
The baboons were coming back, — a line of them was breaking from 
the darkness beyond the range of the fire, racing in great leaps towards 
the men As they came into the light they were a sight to temfy 
a host, all big tuskers, and charging without a sound Shadrach, aim- 
ing by instinct only, dropped two as they came, and the next instant 
they were upon him He heard the grunt of the Zulu next him as a 
huge beast leaped against his chest and bore him down, and there 
were screams from another Then something heavy and swift drove 
at him like a bullet and he clubbed his rifle As the beast flew, with 
hands and feet drawn in for the grapple, he hewed at it with the butt 
and smashed it to the ground The stock struck on bone, and he 
felt it crush and fail, and there was the thing at his feet 

“ How they broke the charge, with what a frenzy of battle they 
drove the baboons from them, none of the four who spoke again could 
ever tell But it must have been very soon after Shadrach clubbed 
his rifle that the beasts wavered, were beaten, and fled screaming, and 
the farmer found himself leaning on his weapon and a great Zulu, 
shimng with sweat, talking to him Never have I had such a 
fight,’ the Zulu was saying, ' and never may I hope for such another 
The baas is a great chief I watched him ’ 

" Something was picking at Shadrach 's boots, and he drew back 
with a shudder from the form that lay at his feet ' Bring a stick 
from the fire,’ he ordered ' I want to see this — this baboon ’ 

" As the man went, he ran a cartridge into the breach of his nfle, 
and when the burning stick was brought, he turned over the body 
with his foot A yellow face mowed up at him, and pale yellow 
eyes sparkled dully 

" * Tck I * clicked the Zulu m surprise ' It is the bushman, Naqua 
No, baas,’ as Shadrach cocked his nfle, ' do not shoot him Keep 
him and chain him to a post He will like that less ’ 

" * I shoot,' answered Shadrach, and shattered the evil gnn that 
gleamed in the face on the ground with a qmck shot 

“ And, as I told you, my step-sister’s first husband, Shadrach van 
Guelder, was afraid to be alone in the dark after that night," con- 
cluded the Vrouw Grobelaar " It is ill shooting baboons, Fnkkie ” 

" I’m not afraid,” retorted Fnkkie, and the baboon in the yard 
rattled his chain and cursed shnlly 
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THE PASSING OF THE FLAGSHIP 

*' f ■ lHE best man at a funeral,” I observed pessimistically, the 
I wind being E by N , ” is the man in the box ” 

In the httlc grey hamlet, tucked away under a fold 
of the great granite tor, a burial had followed closely upon the heels 
of a wedding, and from the moss-grown churchyard wail Mr Pagett 
(late private of Marines) and I had moralised on both As m the big 
world beyond the purple shadow, the echoes of the bndal peal had 
mingled with the boom of the passing bell , and not a spade’s length 
from the blossom-strewn path, along which the newly-made bnde 
had tnppcd but an hour since, the white-headed sexton was stamping 
down the mould above a dear brother departed 

Mr Pagett indicated the bent figure with his pipe-stem 
" To my mind,” said he sententiously, “ a gravedigger in his 
boots is better than an Admiral o' the Fleet m his cawfin any day 
o' the week No, sir , you may lay to it that the best man at a funeral 
is not so much the man in the box as the man who shovels tin n ud 
on to it ” 

I considered the philosopher’s proposition with the attention it 
deserved, while the philosopher, with characteristic absent-mindedness, 
refilled his pipe from the pouch I had laid beside me for a moment on 
the wall 

" Besides,” he presently resumed, with an air of clinching the 
argument, " it sometimes 'appens that there’s nobody— best man or 
otherwise — in the bloomin’ box at all I could show you a cemet’ry, 
for instance, consecrated by a Greek bishop, with mortuairy, dead’ouse, 
or whatnot, all complete, and with three-an'-twenty British graves 
m its nor'- west-by-westerly comer Yet, unless my senses played 

’anky-panky with my reason one midsummer night By-the-bye, 

what's the day o' the month, sir ? ” 

” The twenty-first — as you were — the twenty-second of June ” 

" It sounds like a coincidence out o' Bow Bells," ruminated the 
ex-pnvate, " but that’s not my fault, and I'd kis9 the Book to what 
I’m gain’ to tell you Eight years ago come to-night I saw things 
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that I won't forget to my dyin' day Mind you, I don't say that 
they 'appened , I saw them, and that as plain as I see you now I 
never talk about that night, because the only time I ever did — which 
was nex’ momin’ — I was sent by the skipper's orders to the sick bay, 
and kep’ under observation for a month as a suspected loonatic 
At the end o' that time they had to return me to dooty , though, 
since a post-cap'n must never be in the wrong, the staff surjin scrawled 
* Alloocination' in red ink on my medical ’istory sheet It is some 
consolation to think that he was court-martialled six months later for 
seem' lilac rats on the quarter-deck — but that's neither here nor there. 
What I want you to onderstand is that the ' alloocination,' if you 
like to call it so, was as plain to my eyes as Farmer Pearse’s funeral 
was to yours 'alf an hour ago Besides, it stands to reason that I 
shouldn’t be telling you silly fairy tales on the spot where I was 
christened, an' marncd, and where I shall some day be clapped under 
'atches for my long watch below ” 

To do him justice I did not suppose he would, though Mr Pagett 
in senous vein was an entirely new departure In the sanded bar of 
the " Coach and Horses " in the little village below us, my sea-soldier 
fnend had indeed unfolded to me much unwntten naval and military 
history But, despite his pointed and frequent reference to sceptics 
as “ lop-eared lepers,” I do not think that till now he had ever expected 
or even desired to be taken seriously On this occasion, however, 
his bona fides was unmistakable Whether the extraordinary phenome- 
non which he described to me so vividly that afternoon in the little 
moorland churchyard actually occurred, I leave you to judge That 
he himself believed so I have not the slightest doubt 

■ • 

“ I was in trouble,” he began sheepishly, " and the cause o’ the 
trouble was a — well, a Turkish girl at Marmance ” 

I shook my head in reproof 

" If a sailor’s allowed to have a wife in every port,” he retorted, 
" why not his shipmate, the Marine ? 'Owever, the Mediterranean 
Squadron continued its cruise short of a private, who afterwards lost 
thjree good-conduc’ badges for 'avm' been fooled mto breakm* his 
leafe*by a woman I ” 

" * And the man said, the woman * ” 

" I know,” interrupted Mr Pagett " It’s always the same, isn't 
it, whether they wear aprons o’ sewn fig-leaves, or petticoats, or baggy 
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trousers ? Any’ow, the fact remains that there was I, up a blind 
alley of the Asia Minor coast, in a manner of speakm*, ninth the Int 
I stood up in, and with no possible means of gettm* back to my ship 
As the lady knew no English it didn’t matter much what I said, and 
you can lay to it that I said it I « 

11 Now Marmance, as you may know, is a large circular bay, all 
but landlocked, and shut in by pme-covered mountains At its head, 
opposite the invisible entrance, is a stinkin* little Turkish town, with 
the usual crumblin' castle and ramshackle 'ouses behind a lattice-work 
o’ feluccas’ masts an' yards My pockets bein’ empty (the lady 'ad 
seen to that), the honest Turks treated me like a brother, instead of 
cuttin' my throat, as they would probably otherwise 'avc done , and 
the Governor promised to send me to Beyrout, or some other Syrian 
port, where I might pick up the fleet by the first vessel goin’ in that 
direction But Turkish ships always seem to be lollin’ against crazy 
piers, and the few Greeks that called in at Marmance — to ask the 
time apparently — were all bound the other way I was pretty sorry 
for myself, you may be certain— especially as every hour’s absence 
meant so much more o' that ndie'lous Adm’ralty scale on my return 
But the man I was still somer for was the major commandin' my 
detachment, who, I knew, would sorely miss my valuable corporation 
an' advice 

“ How I dragged through those two or three endless midsn • mer 
days I ardly know I borrowed a rusty flinllork and shot cockiolly 
birds in the woods , I went out fishm’ m a boat that leaked like a 
sieve, and every evenin’ the whole bloomin’ town turned up to see 
me bathe from the end o' the gimcratk pier At night I smoked 
cigarettes with the ragged garrison o’ the i ustle, or strolled under the 
stars with the lady in the baggy trousers , and it was durin' the last 
o these walks that I saw the onaccountable thing that I’m gom’ to 
tell you of 

" We’d wandered, me and her, half a mile or so along the foreshore 
to the left o' the town, until we’d come to what I took to be a private 
garden belongin' to some pasha or, maybe, the Governor himself It 
was within a stone's-throw o' the water's edge, and was surrounded 
by a trim lime-washed wall, which made the foliage of the cypress 
trees overtoppin' it seem gloomier than ever At the far end o’ the 
wall, thirty or forty yards away, I could just make out the bars of a 
neat wooden gate — m fact, the entire place was so shipshape and 
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'omelike, after the ramshackle town, that I sat down with my back 
against the stonework, and lugged out my pipe for a smoke 

" The girl seated herself beside me, and, conversation between us 
bein' impossible, amused herself by throwin' pebbles at the reflections 
of the stars m the sea The stars themselves looked more like the httle 
fire-balloons of the southern 'emisphere than 'oles pncked in the sky, 
and I never remember seem' such a brilliant moonless mght anywhere’s 
north o’ the equator The wavy lines o' reflections bordered by the 
inky mountain shadow ‘minded me of a letter wrote on black-edged 
paper looked at sideways , and I some'ow began to hanker for a 
compamon who could talk sense instead of silly Turkish gibberish 

*' Now, as I was wishin' (and I’ve wished it all over the world) 
that I could 'ave banged the thick skulls of them bickerin' Babel 
builders together, I chanced to look towards the mountain which 
masked the harbour entrance, and — the pipe fell from my open mouth 
For there, picked out on the velvet shadow, were the electric lights 
of a great ship, and from the lamp in her fightin'-top I knew her for 
the flagship The position-light on her Jack-staff showed her to be 
at anchor , yet, although she was no more than a mile away, and the 
mght was as still as death, I'd heard neither the splash of the big 
bower nor the teann’ rattle o' the cable through the hawsepipe W here 
had my blessed eyc9 been, I wondered, not to have seen her enter the 
bay and pick up her present billet 1 

" None knew better than me the loss I was to my own ship But 
I’m nat'rally a modest man, and I must confess that I was a httle 
surprised at the adm’ral himself comm' back for a mere pnvatc o' 
Marines I should have taken it as a compliment — though a thoroughly 
well-deserved one, mind you — if he’d sent a destroyer, or even a first- 
class torpedo-boat But the flagship I It was the proudest moment 
of a long an' stainless career ” 

For a moment the figure on the churchyard wall became Mr 
Pagett, " our respected fellow-townsman,” vicar's warden, and 
husband of the buxom Mrs P It became, m a word, the cardinal 
virtues amalgamated and personified With the striking of a match, 
however it was again the laggard private of Marines dallying with 
DelUah under the eastern stars 

" I turned to see what the girl made of it, but she was still chuckin' 
pebbles into the sea, and didn’t seem to take the least interest in the 
flagship's onexpected return I pointed across the bay, but she only 
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smiled vacantly, and went on with her stone-throwin’ All her 
interest in the British Fleet was centred (not onnat'rally) in the fine 
figger of a man at her side 

" The electnc light shinin’ through the long row of messdeck an* 
cabin scuttles made ragged strokes on the water like a lot of dotted 
i’s scrawled across a slate in quicksilver From the dots in the ship’s 
hull to the wrigglin' tails within a few yards of us, the sea was one 
big shiverin’ fit, and 1 presently became aware that mixed up with 
the shivers was a movin’ black speck growin* gradually bigger an* 
bigger After a bit I discovered what it was, namely, one of the 
flagship’s boats She was headin’ directly for us 

" Now, how m the name o’ fortune, I wondered, could the boat's 
crew have known that I was sittin’ in that identical place on the dark 
beach ? But as they got closer in I saw that they were makin’ for a 
spot some forty yards to the left Then the oars were tossed, and a 
few seconds later the big boat — the pinnace she was — ran her blunt 
nose noiselessly into the shingle, right opposite the wooden gate in 
the whitewashed garden wall 

'* Whether the girl ’ad grown tired by this time of playin’ ducks 
an’ drakes in silence, or whether it was nat'ral feminine curiosity, I 
didn't know , anyway, she suddenly got up, and strolled along the 
beach m the direction of the boat Hun I saw a most wond<’-ful 
thing I saw a woman pass within a couple o’ yards of a boat! o’ 
British sailors without so much as turnin’ her ’cad to look at than I 

" But if she took no notice of the men, the men— sailors, too, of 
all people in the world I — certainly paid no ’ecd to her It puzzled 
me why they expected to find me in a lonely garden at that tune o’ 
night, but every mother's son of them w - starin’ at the gate as if 
he thought I might slip through the bars like a rat without bein’ 
seen 

“ Standin’ up m the bows o’ the boat was a drummer of the Marines, 
and presently — by order, I suppose’, of the orf’cer m command— he 
raised his bugle to his bps and sounded the long * Last Post ’ It's 
a dismal call at the best o’ times, even m the bamck square, with a 
hundred lighted windows all around you , but, allowin' for the 
depressm’ effect o’ that silent bay among the gloomy mountains, 
there was a wail in the boy’s music that I never 'eard before or since, 
and never want to again It was like an icy finger reckonin' up the 
knobs upon your spine 
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" I stood up and shook myself to make sure that I wasn't 
dreamm’ Why on earth had the flagship herself come to fetch me ? 
Why had the pinnace been sent ashore for me instead of a dinghy or 
skiff ? What was the rneamn’ of that cryin' ' Last Post of Tattoo ' 
on the lonely beach ? And then, for the first time, I realised that it 
wasn't for me that the silent boat’s crew were waitin' 

" The gate m the wall had swung open, and from the deep shadows 
o’ the garden a little party in fours marched down the beach to the 
boat A few paces in rear came another and smaller party, and from 
the rollin' lurch of the first and the erect ’eads of the second I knew 
them for bluejackets an' Marines respectively It was the only 
diff’rence between them, though , for — what was most extr’ordin'ry 
— every blessed man was dressed m an 'ospital bedgown I 

'* I was in the act of countin' them — twenty-three they were, all 
told — when I perceived the girl cornin' back over the shingle I 
nat 'rally expected to see her stop, for the men were nght across her 
path, the first party at the water’s edge, the second still marchin' down 
the beach Without hesitatin’ for a moment, without a glance at 
either, the girl walked slap between them 1 

" The mysterious men in the bedgown things havin’ been helped 
over the bows o’ the pinnace by their comrades, the entire party set 
to work with oars and boat'ooks to float her again , and so interested 
was I in watchin’ their efforts that I forgot all about myself till they 
had pulled a dozen strokes or more from the beach Then I ran down 
to the water’s edge and hailed them with the full power o' my lungs , 
but although I continued to shout till I was hoarse and the woods 
be'md me were full o’ mockin’ echoes, the only effect it had was to 
frighten my Turkish companion, who set off for home as fast as her 
baggy trousers would let her 

“ Mechamc'lly fillin' my pipe, I watched the pinnace till she again 
dwindled to a black speck among the dancin' reflections , and as I 
watched I began to ponder on the remarkable silence with which she’d 
come an' gone The oars, for some reason or other, must 'ave been 
muffled, since I’d certainly never 'eard them, nor had I noticed the 
gratin’ of the keel upon the shingle The men, moreover, as far as I 
was aware, hadn’t spoken a syllable, and though I knew that silence 
was one of the adm’ral’s ’obbies, I'd never dreamt that it could ’ave 
been brought to such a pitch o' deadhness If it hadn’t been for that 
hauntin’ bugle call, which was still nngin* in my ears, and for the 
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brilliant lights over yonder against the 'ill, I would have said that 
I’d been dreamin’ 

" How long does it take a man to light a well -d rawin’ pipe— ten 
or a dozen seconds ? As I threw down the match I resoomed my 
gaze across the bay, and — you might have knocked me down with 
the proverbial feather Every vestige of electric light and its reflection 
had vanished ! The flagship had left the anchorage as swiftly and 
silently as she had entered it. 

• • « 

" The next day a Turkish gunboat looked in at Marmancc on her 
way to the Synan ports, and the Governor, true to lus promise, 
ordered me a passage m her Twenty hours later we sighted the British 
Fleet in Tripoli roads, and by seven bells in the forenoon watch I was 
on board my own ship again 

" The skipper was weighin’ off defaulters on the quarterdeck when 
I come over the side, and I was marched straight aft and fallen m on 
the left o' the line When he’d heard the charge against me, he asked 
what I had to say, and I told him that, although I’d no excuse for 
breakin' my leafe, I had at all events done my best to get on board 
the flagship when she had come two nights before into Marmance 

" The defaulters’ book fell with a crash from the colour-sergeant’s 
’ands to the deck, the major jumped as though he'd been shot, . id 
the skipper looked like a man that sees a ghost 

" Every one, in fact, within lieann’ seemed to 'ave had an clectrfe 
shock 

“ ' You are quite sure you don't mean the Royal George, my lad ? * 
says the skipper kindly, when he’d rccowicd himself , and then he 
give orders, as I've already told you, that I was to be taken to the 
sick bay and kep' under the observation o the doctor I began to 
think that I really was mad 

" On our way for'ard I asked a question * I'm noo to the station, 
as you know, colour-sergeant,’ says I, ' and there's things what even 
I don't savvy What has the flagship to do with that there garden 
on the beach at Marmance,’ I says, * the one to the right p’ the town 
as you face it, with the whitewashed wall and the big wooden 
gateway ? " 

‘ " ' Garden ? ’ says the colour-sergeant, lookin’ me 'ard in the 
fa cf * Well, I suppose you could call it a garden, in a manner o' 
speakm ' It’s the Greek cemet’ry,' he says, ' where three-an'-twenty 
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o’ the flagship’s comp'ny were boned after the fever epidemic last 
summer ' 

" It was my turn to ’ave electnc shocks now 

" ' There's three-an’-twenty empty cawfins m that garden/ I says, 
more to myself than to 'im ‘ By-the-bye, colour-sergeant, now I 
come to think of it, I misremember seeing the flagship when we come 
into the roads this momin' Where’s she gone to ? ’ 

“ ' It’s 'igh time, my lad,’ returns the colour-sergeant solemnlike, 
' that you was took to the sick bay The flagship was sent to the 
bottom in seventy-five fathom o’ water by the Ramherdown on 
Thursday afternoon, six bloomin’ hours before you saw her in 
Marmance Bay 1 ' ” 

Mr Pagett thoughtfully knocked the ashes from his pipe against 
the churchyard wall 

" It’s my belief,” he concluded impressively, " that she returned 
to Marmance to complete her complement before settlin' down to 
her last long commission under the shadow o’ Mount Lebanon " 
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NARKY 

I 

N INE times out o' ten — ■" Old Jack ” confided to me — what you 
see m the noospapers is rot Same as what you see on the 
stage There's more young fellers been led astray by noos- 
papers an' by plays than you'd ever think or imagine My pal Narky 
was one of ’em 

Narky was in a small way o’ business, but comfortable Strea- 
tham was 'is pitch, an' e' mostly stuck to the kitchen lay If he 
touched for a leg o’ mutton an' a small bitter, with a couple o' dozen 
decent spoons an' a cruet-stand, 'e was satisfied 'E never went 
beyond the kitchen 'E just 'ad a good square meal, an’ nipped out 
over the gardin wall with one or two things easy to carry 'E’d built 
up a mce little business, an’ kept ’is aged parents in affluent circs 
Then ’e made a bloomer 

It was one o' these noo cracksman plays what 'e went to « * as 
done it A bloke in Narky’s line livin’ m a swagger bachelor ‘ lat, 
an' weann' evemn’-dress to all 'is meals ! 'E used to alway > do 'is 
business m a fur coat and a opera ’at, smokin’ chice Turkish cigarettes 
costin’ Tm. ere, up to a ha’penny a time 1 

Narky was always romantic, and this 'ere tommy-rot got 'tm 
properly by the gills 

I told 'im plain it was* temptin’ Providence I says " Narky, 
you've got a mce little business, you’ve got a mce girl what come of 
a good family ” — 'er father was public 'angman at one time — ” an’ 
every prospec' of bein’ able to settle down comfy in the noospaper an' 
tobaccer line, an' make a book Don't be a fool 1 ” 

But it wasn’t no good First of all 'e ngged 'isself up as a gent. 
High 'at, frock-coat, light-brown boots— all complete 'E spent five 
shilhn's on a beautiful red, kmtted weskit, sich as a lord or a well- 
to-do publican might wear 'E dons a green silk tie what 'e picked 
up m Lower Marsh, an' what 'ad probably belonged to a American 
millionaire or a bookmaker A pair o' white lad gloves was another 
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of 'is aristocratic fads 'E got 'em cheap, owin' to one havin' only 
three fingers complete 

When 'e’d got 'em all blowm’, with a imitation diamond in 'is 
green tie an' a umbereller with the case on, I must say Narky looked 
the real thing 'E wouldn't 'ave been out o' place m Bond Street, or 
at the National Sportin' Club 

When 'e come in 'ere, with 'is ginger moustache waxed an' all *is 
armour up, 'e fair took our breath away I Why, the way 'e wore 
'is high 'at — tilted well forward an’ a bit on one side — was simply 
Piccadilly I There's no two ways about it, it was Piccadilly I 

Digger an’ Ikey said they'd go in with 'im if 'e’d got a big thing 
on So 'e told 'em to spot a likely dook or hearl, an’ leave 'im to 
look after 'er ladyship’s hairlooms ! We 'ad drinks round, an* Digger 
an' Ikey went out to see what they could do for 'un 

n 

I ain't likely to forgit the night Digger come in with the noos about 
the Walworth Road pawnbroker — an' 'is lovely daughter As Ikey 
said *' With a lovely woman in the case, it’s a cinch for Narky ! " 
When Digger give us full parties, I could see Narky fancied 'is 
luck by the way ’e kep’ lookin' at ’isself in a loo kin ’-glass, an' shiftin' 
'is high 'at more forward till you couldn’t see 'is eyes Anyhow, 
the end of it was, we all started off for the Walworth Road, me an' 
Digger an' Ikey, Narky walkin’ on the other side of the street 

We'd arranged a little plot together Me an’ Ikey — what she'd 
never seen — was to go in an' pop something so as to get a look at the 
daughter If she come up to Digger’s description as regards sporti- 
ness, we was to give the wink to Narky 

A little dispute cropped up right at the door, owin' to Ikey wantin’ 
to pawn my 'at As I told 'im, it wasn't natural for a old bloke with 
whiskere an’ a bald 'ead to walk into a pawnshop on a cold right 
on’ pawn ’is 'at Not while 'e was sober I pointed out 'ow suspicious 
it would look, an’ suggested Ikey’s overcoat There was more trouble 
about that, an’ at last we decided to offer my pipe 

lit we went, an' there was no sign of the lovely daughter as per 
Digger, only a 'Ebrew gent We ’ad to say something, so I showed 
’un my pipe 

It took ’im nearly five minutes to tell us all the lands of fools 'e 
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thought we was, an’ I kep’ suggestin’ noo kinds of pass the time 
But still no daughter So we came out, explainin' to the p’hceman 
who’d been sent for that we’d just come ’ome from Chinee, where 
well-coloured pipes like mine was reckoned veiy \allyble 

Well, I wasn't goin' to turn it up, so I suggested we went back 
an’ offered somethin' else 

Ikey says " It’ll 'ave to be your 'at. Jack ! ” very sad 
I says “ What about that fourpenny-bit o’ yours with a 'ole in 
it ? Offer to sell it — for fourpence-ha'penny,’’ I says 

So m we goes again, as large as life An’ there’s the daughter, 
laughin' with ’er father be’md the counter 

Ikey says “ 'E’s tryin’ to describe your face to 'er, Jack 1 " 
Before I could think of a proper answer to ’im, we was right inside 
" You 'ere again I ” shouted the pawnbroker " Get out o’ my 
shop, or I’ll give you m charge ! ” 

'E was well waxed, but we 'ardly noticed 'im We was that 
struck with 'is daughter No doubt about it, she was a oil paintin’ 
A fine girl she was — make two o’ me an’ Ikey put together — with 
black eyes, an’ lovely blue earrings hangm’ down on to 'er shoulders 
She 'ad a big gold chain round 'er neck, an’ 'er ’ands was so full o' 
diamond nngs she couldn’t bend ’er fingers Looked a perfect ducln s, 
she did 

“ What are you starin' at ? ” she siys, that saucy , an’ showed 
'er beautiful white teeth, with a gold 'un in the k ft top corner 
I felt quite young again, for the moment Then 
" What's the matter with you, Father Cbnstmas ? ” she says 
And I bobbed down 

Well, I could see she was right up to L lgger’s account, an* was 
regrettm’ we 'adn’t got Narky outside, when who should butt in but 
'is mbs 'lmsclf ! 'E'd got tired of waitin' 'E see 'is chance in a Hash 
" Is these ’ere men annoyin’ you, miss ? ” 'e says, surprised 
I could see from the way she looked at ’im ’e’d made a 'it Ikry 
was smart 'E says " We only come in to pawn somethin’, 
guv'nor ! " 

" Git out o’ my shop 1 " hollered the pawnbroker 
” Shall I put these 'ere fellers out, miss ? ” asks Narky, nsin' 'is 
high 'at like a hearl 

She just laughed an’ looked at 'im the way girls do when they're 
struck An’ 'e got 'old of us one in each 'and an' rushed us out the 
VOL IX 2E 
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door Ikey objected to bein' ’andled by* 'is ear As 'e said to me 
outside " I see Narky’s move But there wasn’t no occasion not 
whatever for ’im to kop ’old o’ me by the ear 1 I shall mention that 
to Narky I ” 'e says 


m 

Well, Narky got away with it wonderful '£ started payin’ atten- 
tion to the pawnbroker's daughter, an’ used to spend nearly all the 
evenin' m the shop, talkin’ to 'er 'Er father didn't take to 'im, funny 
enough , but 'e put up with that 

'E says to me one night in 'is bedroom in Bream's Mews " I ain't 
altogether satisfied I can’t git 'er to come for a walk with me 1 ” 'e 
says “ She’s always got a excuse Still, p’r’aps it's a good job If 
Loo " (that's 'is girl) " spotted me, there’d be trouble She’d never 
understand it was business t " 

It seemed funny, certainly But as I told 'im, there might be 
another bloke what she'd jilted for 'im, an’ who she didn't want to 
run into m case Narky got shot 

That cheered 'im up wonderful , an' 'e set to work on 'is high 'at 
with the blackin'-brush in a way as did me good to see When 'e’d 
got 'em all on (’e was just gom’ down to see 'er) 'e looked a fair picture 
'E 'ad a pink shirt on, which not only matched 'is red weskit, but set 
off 'is green tie beautiful And e’d bought a mce yaller dahha for 
‘is button ’ole Digger (as 'ad been m the Militia) suggested as the 
white glove what 'ad only three fingers would look smarter if 'e pipe- 
clayed ’is ’ands But that seemed to annoy Narky, so we dropped 
the subjec’ 

'E says ” Blowed if I don’t tap 'er about the safe I I asked ’er 
to kiss me good-night last night, an’ though she didn’t, I see 'er 
laughin’ as she dropped the iron shutter * I'm nearly stony 1 " *e 
says. “ I shall ’ave to go nap I ” 

We was all knocked silly that evenin’ when he walked in 'ere just 
before closin’ time with a face hke a full moon, an' says " Dnnk 
up I I'm gom' to touch on Fnday mght ! " 

It appears 'e’d got on partic’lar well — unexpected well She’d 
let ’im 'old ’er ’and over the counter — not 'avm’ any rings on that 
evenin' — an’ ’e asked 'er to fly with 'im to lands across the sea 

She asked ’un what lands , but 'e couldn’t think of any 

” Why," she says, “ I've just been waitin' an’ longin’ for this I " 
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" Eh ? ” says Narky, ’ardly able to believe ’is ears Fair para* 
lysed ’e said 'e was * 

" When shall we go, dear ’ ” she asks 'un, very soft 
'E drew a deep breath, seem' it was gettin* senous It Was now 
or never I 

" Well,” ’e says, ” I’m rather short o’ ready, to put it quite plain 
to you l ” 'e says “ To be perfectly open about it, my dear, J’m 
waitm’ for my people to send me a couple of thou or so I ” 'e says 
“ I know where we can get some money to go on with I ” she 
whispers 

Narky 'ad a lump in 'is throat like a thrce’apcnny baked pertater 
'E’d never dared to 'ope it would be sich a walk over 

" Go away now,” she says, very soft, bendm’ over the counter , 
” an’ don't come 'ere again till Thur — Friday night, after closin’ 
time ! I'll let you m the side-way an’ show you the strong- 
room I ” she says, so low 'e could 'ardly 'ear 'er 

We all listened, breathless, while Narky told us, like I'm tcllin' 
you Then Ikey asks 

** Was it Friday or Thursday she said, Narky ? You didn't seem 
quite sure, some'ow, when you was telhn' us ” 

" Friday 1 ” answers Narky, very quick An' turnin' to the 
counter 'e called for dnnks all round 

We all drank good luck to Friday — joyful Only Ikey — 'i ank 

’is, too , but kind of moody 

Now, 'ere comes the wickedness of 'uman nature 
On Thursday night, about eleven-thirty, a genTman in a 'igh 'at, 
carrym’ a nice umbereller what 'ad nevrr smelled the ram, an’ like- 
wise a large grip, might 'ave been seen t >mn* out o’ Bream's Mews 
The gen'l’man m the lugh 'at was none other than 'is Jills I Narky I 
'E walked all the way, an’ 'e was actually in Walworth Road when 
some one claps 'im on the shoulder, an' 'c spins round as if 'e'd been 
struck by bghtnin' It was Ikey 1 An’ ’e was carrym' a big bag, too I 
” Narky,” 'e says, " I've brought my tools along as well, m case 
you 'ave any trouble with the safe I ” 'e says, smilin' affectionate 
Well, Narky was knocked silly for a minute So they slipped 
into a quiet bar an' 'ad a pick-me-up 

Then Narky asks, very faint " Has the others rumbled me ? ” 

“ No, Narky,” ’c says , ” they 'aven't 1 ” 

Well, what arrangement they come to, I can't tell you I might 
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make a guess, but I won't • Only, in the end the pair of 'em crep* 
up to the pawnbroker's side-door an' knocked gentle There was no 
light to be seen m the 'ouse, but almost immediate the girl opened the 
door When she see Ikey’s face over Narky's shoulder, she give a 
little scream, which annoyed Ikey considerable 

" It's orlnght, Becky 1 ” whispers Narky “ This is my valley ! ” 
Still she 'eld the door, an’ seemed as if she couldn’t make up 'er 
mind Ikey could see she 'adn't expected 'im, an' 'e was thankin' 
'is lucky stars 'e'd tumbled to Narky’s little game in time 

Well, after Narky 'ad whispered to 'er for a while (Ikey couldn’t 
catch what 'e said), she let ’em both m Narky whispered to 'im that 
the pawnbroker was away an' there was nobody else in the 'ouse 
only a deaf servant 

The girl ltd ’em along a dim passage, up some stairs, all in the 
dark, along another passage, an' down some more stairs 

“ It's a larger 'ouse than I 'ad supposed, Becky,” Narky whispered 
She answered " S-sh I 'Ere it is • ” 

Before you could sav Jack Robinson, Ikey 'ad 'is bag open 'an 
'is lantern shinin’ on the door An’ it wasn’t half a door 1 Not 
'alf it wasn’t I An iron door it was, like a bank, an’ they could see 
it was gom’ to be a tough job 

" 'E’s taken the keys away with 'im,” whispered Becky , " but 
p’r'aps your valley knows how to break open doors, Claud ? *’ 

" Claud t ” began Ikey But Narky stood on ’is favourite com, 
brisk, an’ 'e stopped — partly to oblige Narky, but principally because 
the pain took 'is breath away 

Well, the girl gave a kind of little sob — suggestin’ to Ikey, who's 
soft 'carted, that she was tore between love an’ dooty — an' whis- 
pered " Till to-morrer Leave no trace — for my sake " 

They 'eard 'er skirts switchin', an’ she was gone 

IV 

I've heard a good many blokes tell what 'ard work’9 like, but I 
never listened to a more thrillin' narrative than what Ikey told me 
about this 'ere strong-room door Even when 'e was telhn' me, the 
perspiration poured off of him, an’ *e trembled at the knees most 
pathetic 

For about two hours they went at it every way they knew. 
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Narky, to begin with, wore ’is high ‘at an* 'is frock-coat — also, *e 
smoked a cigarette, very cool But by the end of the first hour's 
graft 'e’d laid aside the coat, an' likewise the knitted ww&t But 
'e stuck to 'is high ‘at Only 'e 'adn’t got any wind left for smokin' 

As for Ikey, *e admits as ’is language was shockin’ 

They busted all their skeleton-keys, an' they bent a steel crowbar 
(best Sheffield make) into a ornamental figure eight I But the door 
'adn't got a scratch 

They tried to force a bottom 'inge, but Narky only broke 'is silk 
braces, an’ Ikey blame near burst a blood-vessel 

What was to be done ? In about another two hours an’ a half 
it would be daylight , an’ the bloomin’ door, after about eighteen 
rounds, looked as fresh as paint — while as for Ikey an' Narky, they 
was blown out 

Narky 'ad a drop o’ brandy with ’im, an’ they finished it between 
’em, an’ made a fresh start 

For another clear hour they worked like lunatic stokers, till Ikey 
felt as 'e was liable to drop dead at any minute Then 'e chucked 
down 'is tools, an’ leaned up against the bloomin’ door, qiutc dizzy. 

'E says " Narky * No 'uman ’and,” 'e says, " made this ’ere 
door It's the fair limit, it is ” 

Narky looked at 'im an’ then at the door, an’ burst into tears 
'E says " Ikey, must we go away broke,” 'e says, “ with fiv< lou- 
sand junmy o’gobhns starin’ us in the face ? ” 

Ikey says ” If you don't 'appen to 'avc ’alf a pound o' dynamite 
about you, I reckon we must ” 

Then Narky chucked 'is high ’at on the floor, an’ jumped on it 
It was while 'e was a-jumpin’ on it tl it ’e ’eaid something jangle 
under ’is foot Snatchin’ up the lantern, ’e shone it into a comer— 
an' there lay a bunch o keys ! 

'E says " Ikey » Ikey ' ” ’c says, 'usky ” Is it too good to be 
true or am I a-drcamin’ ? Can it be,” ’c says, almost sobbtn " can 
it be as the old gent dropped 'is keys * 

'E took the keys from Ikey— what was white as a ghost— an’ 

began to try ’em on the door 

” It ain't a combination lock,” ’e says, m a quiverin' voice, " an' 
if the right key’s 'ere we're mad< 1 ” 

Well, the key was there right enough Yes , if I never move 
again off this 'ere stool, the key was there When Narky fitted it m 
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the lock, hadn’t got the pluck left to turn it 'E come over quite faint. 
'E felt hke sitting down an' cryin’ again — 'is 'eart was that fulL 
At last ’a pulled isself together, an' turned the key Open come 
the iron door In nipped poor Narky An* (the wickedness o’ the 
'uman female ’cart <) found isself outside m the street, an’ nght m the 
arms of a six-foot copper as was waitin' there for 'im I 

Can you believe it ? Would you think such a lovely woman 
could be so wicked disposed ? 

To think o’ settin’ that poor bloke to slave 'is life out through 
the mortal weary night on a door what opened on the street, an’ then 
get 'im pinched 1 

Well, Narky was a pal at the finish As 'e felt the bracelets snap 
on 'is wnsta, 'e 'ollcred “ Run for it, Ihey I I’m nobbled I ” 

So out rushed Ikey, hke a whirlwind, dodges the copper — what 
Narky was keepin’ busy , an’ flies for ’is life just as the wlustle starts 
From a top winder 'e 'card Becky shout “ Got 'im. Bob ? " 

" I’ve got the nnglcader, Becky dear ! " says the copper " The 
other one's scooted ” 

Yes, guv 'nor, it is dry work Thank you, I don’t mind a final, 
as it’s closin’ time O’ course, it was a bloomin’ plant That wicked 
woman 'ad rumbled Narky's lay nght from the stait She got it all 
laid out for 'im But the unnecessary wickedness o’ lettm' 'un spend 
the night on that bloomin’ door ! \\ hether she nipped down while 

they was workm', an’ planted the keys, or whether they was planted 
all the time, we never found out Oh, the door was a blessed goods 
entiance It was faced with wood outside The old boy ’ad been 
burgled through it once, so 'e 'ad a noo 'un made of iron 

It turned out as the six-foot copper was only waitia^ to git made 
sergeant to marry Becky Tins 'ere smart, single- 'anded capture 
just did the tnck for ’im nicely 

The 'ornble wickedness o' some lovely women passes belief 1 
Poor Narky tned to do ’er a bit o’ no good at ’is tnal, but the 
Bench wouldn't listen to 'im 
Ikey got away — yes 

Nu, Narky ain’t out yet Good-night, guv'nor ! 
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King's Benoh Division, constitution of, 61 
jurisdiction of 61 

Kingston-upon-H ull, local court of, 169 
Kingston-on-Thames, local court of, 170 
htrkby-in-Kendal, local court of, 171 
Lancaster, local court of 171 

Chancery Court of tbe County Palatine of, 120 
• Court of the Duchy t h amber of, 120 
Land Tax Commission, 219 

Lands Clauses Act, court to assess compensation under, 121 
Launceston, local court of, 171 
Law Hundred Court of Colchester, 155 
lay peers, right of, to vote on judicial questions, 23 
Leicester, local court of, 171 
Leominster, local court of, 172 
licensing sessions, 86 
Lichfield, local court of, 172 
Lincoln, local coui t of, 1 72 
Liskcard, local court of, 173 
Liverpool, local couit of, 173 
Llandovery local court of, 1 76 
local courts of record, 129 
Abingdon, 138 
Alston Moor, 138 
Andover, 139 
Arundel, 13<> 

Banbury, 139 

Barmote Courts of High Penk, 140 

WirksworLh and its liberties, 141 

Barnstftplc, 141 
Basingstoke, 142 
Bath, 142 
Beaumaris, 142 
Beccles 143 
Bedford, 143 

Berwick upon Tweed, 143 

Beverley, 143 

Bewdley, 144 

Bideford, 144 

Birmingham, 144 

Blandford Forum, 145 

Bodmin, 146 

Boston, 145 

Brecon, 146 

Bridgnoith, 146 

Bridgwater, 146 

B rid port, 147 

Bristol, 147 

Bucklnghanff 149 

Bury St Edmunds, 149 

Cambridge, 160 , Cambridge University, 149 

Canterbury, 160 

Cardiff, 161 

Carlisle, 151 

Carmarthen, 162 

Chester, 162 

Chichester, 168 

Chipping Norton, 168 

Chipping Wycombe, 164 

Clitheroe, 154 
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local court* of record — smHnusd 
#1 Colchester, 165 
Congleton, 156 
Conway* 166 
Coventry, 166 
Dartmouth, 166 
Daventry, 167 
Deal, 157 
Denbigh, 157 
Derby, 167 
Devizes, 168 
Doncaster, 158 
Dorchester, 169 
Dover, 159 
Droitwich, 160 
Evesham, 160 
Exeter, 160 
Eye, 161 
Falmouth, 161 
Knversham, 161 
Folkestone, 162 
Gloucester, 162 
Godmanchester, 163 
Grantham, 163 
Gravesend, 163 
Great Grimsby, 163 
Great Yarmouth, 164 
Guildford, 165 
Hartlepool, 165 
Harwich, 165 
Hastings, 1Gb 
Huvei ford west, 166 
Hcdou, 167 
Helstnn, 167 
Hcrefoid, 167 
Heitford, 168 
Huntingdou, It.S 
Hytht, 16S 
Ipswich, 169 
Kingston upon Hull, 169 
Kings ton-on Thames, 170 
Riikbv in Kendal, 17? 

Ijaucistcr, 171 
Launceston 171 
Leicester, 171 
Leominster, 1 72 
I ich field, 172 
Lincoln, 172 
Liskeard, 173 
Liverpool, 173 
Llandovery, 176 
London, 176 
Ludlow, 179 
Lyme Regis, 179 
Lynn or King s Lynn 1 79 
Macclesfield, 180 
Muldenhead, 180 
Maidstone, 181 
Maiden, 181 
Marlborough, 182 
Monmouth, 182 
Neath, 1 82 
Newark, 182 
Newbury, 183 

Newcastle-under Lyme, 183 
Newcastle upon Tyne, 134 
Newport Hale of Wight), 184 * 

Newport (Monmouth), 185 
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local courts of reoord — 

Northampton, 185 
Norwich, 185 
Nottingham, 186 
Oswestry, 187 
Oxford City, 189 
Oxford University, 187 
Pembroke, 189 
Penryn, 189 
Penzance, 190 
Peterborough, 190 
Plymouth, 191 
Pontefract, 191 
Poole, 191 
Portsmouth 192 
Preston 192 

llamsey (Huntingdonshire), 193 

Reading, 10-5 

Retford, East, 195 

Richmond (Yorks ), 193 

Ripon, 194 

Rochester, 194 

Romsey, 195 

Ruthin, 195 

Rye, 195 

St Albans, 19f» 

St Tves (Cornwall), 196 
Saffron Waldi n, 19f> 

Salford Hundred, 197 
balihbury, 199 
Sandwich, 200 
Scarborough, 200 
hhaftisbnri , 201 
Shrewsbury, 201 
Southampton, 201 
South Mol ton, 20 2 
Southwark, 202 
South wold, 203 
Stafford, 203 
Stamford, 203 

Stannaries of Cornwall and Devon, 201 

Stockport, 204 

Stratford on Avon, 205 

Sudbury, 205 

Swansea, 205 

Tamworth, 206 

Tenby, 20b 

Tenterden, 206 

Tewkesbury, 207 

Thetford, 207 

Tiverton, 207 

Tomngton, Great, 207 

Totnea, 208 • 

Truro, 208 

Wallingford, 208 

Walsall. 209 

Warwick 209 

Wells, 209 

Welshpool, 210 

Wenlock, Much, 210 

Weymouth and Melcombe Regis, 210 

Wigan, 211 

Winchester City. 211 

Winchester, Bishop's Liberty of the Soke of. 212 

Windsor, 212 

Wirksworth, 141 

Worcester, 212 

York, 213 
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London, local court of, 176 
Lord H gh Oon stable, 116 

lord High Steward, as president at trial of peer for treason ate* It 
Court of, 26 

Lords Justices of Appeal, 64 
Iiords of Appeal in Ordinary, 23 
Ludlow, local court oL 179 
lunacy, courts haring jurisdiction in, 94 

jurisdiction of Lord Chancellor in, 96 
Lyme Regis, local court of, 179 
Lynn or King's Lynn, local court of, 179 
Macclesfield, local court of, 1 80 
Maidenhead, local court of, 180 
Maidstone, local court of, 181 
Maldon, local court of, 181 
manorial oourts, 216 

maritime appeals to Judicial Committee 49 
oourts (miscellaneous), 106 
Marlborough, local court of, 182 
Marshal of England, 116 
judge, 74 

martial law, courts martial under, 104 
roaster in lunacy, 96 

Masters of the Supreme Court (C D ), 67 

(K B D), 66 
(taxing office), 68 

matrimonial causes, jurisdiction m, 16 
Mayor's Court (Ijondon), as to, 176 
* melius inquirendum , award of, 110 
mesne process, meaning of, 133 
mllitaiy courts martial, 100 
Monmouth, local court of, 182 
municipal election petitions, trial of, 64 
n&Yal courts, 108 

courts martial, 97 
Neath, local court of, 1 82 
N< wark, local court of, 182 
Newbury, local court of, 183 
Newcastle under Lyme, local court of, 183 
upon Tyne, local court of, 184 
Newport (Isle of Wight), local rouit of 181 
Newport f Monmouth), local court of, 185 
non user dots not take away jurisdiction, 130 
Northampton, local court of, 185 
Norwich, local couit of, 185 
Nottingham, local court of, 1 86 
officers of Supreme Court, 66 
official referees, as to, 66 
solicitor, 71 

origin of inferior coui ts, 1 1 

Oswestry, local couit of, 18*2 

Oxford city, local court of, 9 

Oxford University, local court of, 187 * 

oyer and terminer, commission of, 72 

palatine oourts, 120 

pannage, XMtung of, 113 

pardon cannot be pleaded in bar of impeachment, 80 
Parliament, High Court of, 19 — 26 
parliamentary election petitions, trial of, 54 
Passage* Chester Court of, 1 62 

Coart of (Liverpool), 176 
pay office, 69 
paymaster-general, 69 

peer, trial Of, for treason, felony or misprision, 19 

peerage claims, 20 

Pembroke, local court of, 189 

Penryn, local court of, 189 * 

Pentice, Chester Court of, 162 
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Penunoe, local court of, 190 
personal actions, jurisdiction In, 19 
Peterborough, local court of, 190 
petition of appeal to Judicial Committee, 87 
petty court of the bailiffs of Ipswich, 109 
sessions, 74 

pie pondre, court of, 186 
platnUt forest*, meaning of, 118 
Plymouth, local court of, 191 
Pontefract, local court of, 191 
Poole, local court of, 191 
Portmainemote Court of Stockport, 204 
Portman's Mote, Court of (Ipswich), 169 
Portmote, Chester Court of, 162 * 

Portmote Court of Faversh&m, 161 
Rochester, 194 

* Portsmouth, local court of, 192 
Preston, local court of, 192 
Probate, Court of, jurisdiction of, 63 

Divorce and Admiralty Division, constitution of, 02 

jurisdiction oi, 62 

registrars, 7 1 

prohibition, exercise of unauthorised jurisdiction restrained by, 14 
purprestore, meaning of, 1 1 H 
quarter sessions, 82 

Court of (for City of IiOndon), 178 
for City of London, 8M 
jurisdiction of, civil, 86 

criminal, 86 

Queen's Bench, Court of, jurisdiction of, 62 
quorum, justice, of, 82 
Railway and Canal Commission, 217 
Ramsey (Huntingdonshire), local court of, 193 
rangers of the forest, 116 
lt< ading, local court of, 193 
lit iding Clerk of House of 1 ords, 24 
real actions, jurisdiction in, lf> 
record, court of, as to what constitutes a, 9 
meaning of, 1 1 

preparation of (in appeals to Judicial Committee), 86 
Regard, the, 111, 112 
regirders, 116 

regimental couit martial, 100 
registrar of Court of Criminal Appeal, 93 
the Judicial Committee, r >0 
registrars, Admiralty, 71 
district, 69 

of the Chancery Division, 68 
probate, 71 ' 

removal of actions from district registry, 71 
Retford, East, local court of, 193 
Richmond C Yorks), local court of, 193 

riots, defaults of justices and ethers in, to be tried by special oom mission. 91 

Ripon, local court of, 194 

Rochester, local court of, 194 

Romsey, local court of, 196 

Rnle Com mitt eejB5 

Rules (Chancery j of Durham, as to, 127 
in lonacy, as to, 96 
of borough civil court, as to, 138 
Court of Criminal Appeal, as to, 92 
Ruthin, local court of, 195 
Rye, local court of, 196 
sac, meaning of, 173 
baffron Walden local court of, 196 
St. Albans, local court of, 196 
St Ives (Cornwall), local court of, 196 
Salford Hundred, local court of, 197 
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Salisbury, local coart of, 199 

Salvage Commissioners of the Cinque Ports, 128 

Sandwich, local court of, 200 

Scarborough, local court of, 200 

aerg< ant at-arms of the House of Commons, 29 

Lords, 24 

service out of (ho jurisdiction, 17, 57 
sessions, borough, 84 

brewster or licensing, 86 
general, 83 
quarter, 82 
special, 86 

Sewers, Commissioners of, 220 
Shaftesbury, local court of, 201 
Shepway, Court of, 129 
sheriff, jurisdiction of, 118 
sheriffs' couits (London) 177 
shipping casualties, investigation of, 107 
Shrewsbury, local court of, 201 

slave tiarie, j inunction as to vessels engaged in, 106 

Solicitor to the Suitors’ 1< und, 71 

Southampton, local comt of, 201 

South Molton, local court of, 202 

Southwark, local court of, 202 

South wold, local court of, 203 

special case, submission of, to Judicial Committee, 26 
commissions, 90 
sessions, 86 

Stafford, local court of, 203 
Stamford, local court of, 203 

Stannaries of Cornwall and Devon, local court of 204 
Staple, Court or the, 137 

Btating n case for Couit of Criminal Appeal, 93 
Stock poit, local court of, 204 
Stratfoid oti Avon, local court of, 203 
Sudbury, local court of, 205 
summary jurisdiction, courts of, 74 
superior court dintinguishid r ioiu inftiior court, 11 
Supreme Court of Judicature, 51 — 74 
constitution of, 51 
Court of Appeal, 62 
High Court of Justice, 52 
masters of, 05 
officers of, 66 

surcharge of the torest, meaning of, 114 
survey, court of (mautime), 107 
of dogs. 111 

Swainmote, the, 111, 113 
Swansea local oourt of, 205 
Tam worth, local court of, 206 
taxing masters, 68 
Tenbv, local comt of 206 
Tenteiden, local couit of, 206 

territorial waters, offences in, jurisdiction In rose of, 17 

Tcwkeshuij , local oourt of, 207 

Thctford, iocitf court of, 207 

thol, grant of, meaning of, 164 

Ihree Weeks Oourt of Buckingham, 149 

tithe commutation, powers of Board of Agriculture and Fisheries as to, 229 
Tiverton, 807 

• Tolsey Court of Bristol, 147 

• Gloucester, 162 

Tomngton, Great, local court of, 207 * 

Totnea, local oourt of, 208 

toune, sheriff's, 118 

trophy tax of City of Iiordon, 178 

Truro, local oourt of, 208 

Venire, Court of, Kingston upon Hull, 169 
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COURTS — continued 
Tenderers, 115 

rice admirals of the coast, 1 06 
view of frankpledge, 215 
Wallingford, local court of, 208 
Walsall, local court of, 209 
wapentake, meaning of, 197 
Warden of the Cinque Porta, 127 
ward-motes of City of London, 178 
Warwick, local court of, 209 
Wells, local court of, 209 
Welshpool, local court of, 210 
Wenlock, Much, 210 

Weymouth and Melcombe Regis, local court of, 210 
Wigan, local court of, 211 * 

wills, jurisdiction as to, 15 

Winchester (Bishop’s Liberty of the Soke of), !o< U couit of, 212 
•Winchester City, local court of, 211 
Windsor, local court of, 212 
WirL**worth and its liberties, local oouit of, 1 11 
Wood mote, the, 111, 112 
Woodwards, 115 
Worcester, local court 6f, 212 
wrecks, inquiries as to, 107 
writ of certiorari, 1 46 
elegit, 118 

false judgment, as to, 10 
inquiry ns to damages, 119 
York, local court of, 213 

CRIMINAL LAW AND PROCEDURE 225— 7<V* 
abatement of nuis incc, order for, 412 
abduction of child under fourteen, 620 
girl under sixteen, t»21 
eighteen, 623 
heiress, 619 

woman with intent to marry, 620 
▼“nue in, 282 

abortion, death by diugs t iken to procure, o79 
procuring of, 

accessories after the fact, 2 >5 
and principals, 247 
bcfoie the fact, 253 
in malicious damage, 792 
none, m case of treason, 4 55 
to treason felony, 4 r »8 
accident, as defence in assault cases, GO 7 
di fence of, 237 

during dangerous performanr e, 626 
accomplice, evidence of, 408 * 

accounts, falsification of, 661 

kept by Bank of England etc , of stock owners etc false entry in, 756 
neglect to keep, by collector of Inland Revenue 489 
of administrator or gurator of convict's property, 430 
company, circulation of false, 661 

omission to make entries in, 661 
accusation of crime, for purpose of extortion, 666 
acquittance, forgery of, 725 
Act, private, printing, 737 
action, penal, compounding, 604 
adherence to the King's enemies, 454 
adjournment of trial, 369 
administration of convict’s property, 429 

justice, onenoes relating to, 489 
Admiralty jurisdiction, 273 
admission of public to trial, 362 
admissions by defendant, admissibility of, 394 
of facta m felony, 366 

misdemeanour, 386 
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CRIMINAL LAW AND PROCEDURE— eontxnmed, 
admissions preliminary to trial, 386 
advertisements, betting, 651 
affidavit, forgery of, 739 

making false, 491 
affray, 4G8 

“atfiay of the peace,” bringing force in, 468 

age, evidence of, in offeuces under Criminal Law Amendment Act, 1885 ,.616 
agent, corrupt transaction with, 710 

fraudulent transfer of goods by, 659 
meaning of, in Prevention of Corruption Act, 486 
responsibility of master for acts of, 234 
aggravation of offence by previous conviction for another, 333 
aliens, commission of high treason by, 450 
deportation of, 418 

allegations in indictment to be positive, 340 
allegiance, violation of, 450 

allo&uiua, the, 375 * 

alteration of bank note, 715 

veidict of jury by Court of Criminal Appeal, 436 
ambassadors amenable to laws for treason, when 451 

„ exemption of, from criminal liability, 246 
immunity of, 528 
libel on, 528 
suing, 528 

amendment of indictment, 844 
animals/ord? naturae, when subject of larceny, 640 
straying, 512 

annuitant, personation of, 706 

annuities etc , misappropriation of, under Municipal Corporations Act, 1832 656 

appeal See al*o Couit of Criminal Appeal 

against order on p irent etc to pay fine for child, 437 
r sentence, 4 45 

assignment of solicitor and counsel, 440 
bail on, 4 48 
by case stated, 433 
costs of, 4 18 

Appeal, Court of Criminal, 432 See Court of Criminal Appeal, 
appeal, Director of Public Prosecutions depends on, 440 
evidence on, 439 

fuvolous or vexatious, summary determination of, 442 

from order for restitution, 688 

grounds for allowing, 434 

materials for information of court, 438 

notice of, 437 

power of court m case of a special verdiot, 436 

to order appellant to be detained as criminal lunatic, 436 
presence ot appellant at hearing, 440 
procedure, 437 
leport on case by judge, 438 

sentence, computation of* on dismissal of appeal. 441 
passed in absence of appellant, 440 
shorthand notes of tiial for use at, 442 
subpcnslou of sentence on, 438 « 

to Couit of Cnmmal Appeal, 432 
House of l<ords, 433 
with leave, 434 
without leave, 433 
appeals iu criminal cases, 432 
appearance of deft ndant at trial 351 
apprehension of offenders, rewards for, 449 
f apprentice, neglect to provide food etc for, 623 
appiymtioeahip in sea fishing service, taking money for, 668 
aqueduct, injury to 785 

arabic figures, whether allowable in indictment, 340 
armqd, going, 468 

person by night, 676 

robbery by, 663 

army officer, offences by, 488 * 
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CRIMINAL LAW AND PROCEDURE— amttnucd. 
arraignment, 853 
array, challenges to the, 859 
quashing the, 860 
arrest, 995—309 

breaking open doors to effect, as to, 307 
lawful, as a defence in assault cases, 509 
of judgment, 375 
by court. 376 
rioters, 474 
time for, 304, 309 

under Summary Jurisdiction Aot, 1879 .306 
warrant, 307 
use of force on, 309 
without warrant, 296 

by peace officer, 298 

under statutory powers, 303 
private person, 29b 
statutes authorising, 100 

arsenal, obtaining and communicating information as to, 480 
arsenals etc , arson of, 773 
arson by statute, 770 
common law 770 
of arsenals, 773 
crops, 774 

King’s ships etc , 773 
vegetable produce, 774 
importation, €30 

in case of stealing from the person, 664 
assault, chastisement of servant, 608 
consent in case of, 607 
correction as a defence, 603 
m gi ncral, 605 
indecent, 619 

lawful airesr, as a defence in, 609 
medical examination of prisoner, 607 
on peace officer, 505 

person endeavour mg to save cargo or ship m disficps, 559 
the King, 458 

self defence as a defence tn, G08 
with intent to commit felony, 610 
rob, 663 

assemblage of persons for purposes of smuggling, 52 2 

assembly, unlawful, 469 

assessor to Court of Criminal Appeal, 439 

assignment of peijnry, 493 

assise courts, 266 

assizes, trial of offence, tuable at quarter sessions (usually) nut to be at, 326 
assumed name. Signature of bill of each ingo by, J29 
attempts to commit crime, 268 

obtain property by false pretence!, 702 
ttomey, appearance of defendant by, 561 

corporation aggregate pleads by, 351 
power of, fraudulent aftrase of, 659 

Attorney -General, duty of, to institute prosecutions in certain csecs, 292 
information by, 329 
autrefois acquit, 355 
convict, SJj>5 

averments, defective, in indictment, 343 
backgammon, winning money at, 692 
hacking warrants, as to, 308 
bail after commitment, 325 

at preliminary examination, 819, 823 

by King's Bench Division on refusal of justices, 325 

cases in which it cannot be refused at preliminary examination, 324 

discretion of judges as to, 323 * 

eatreatment of, on non-appearance of defendant, 851 

granting of, a judicial act, 325 

on appeal, 438 
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CRIMINAL LAW AND PROCEDURE— eonltnued 
bail, sureties, who may be, 325 
treason, in cases of, 323 
b&flpe, laiceny by, 63 1 

of goods in the possession of a, 635 
bailiff executing civil process, killing, 573 
extortion by, 482 

H illot Act, 1872, forgery of nomination paper under, 762 

bink note, alteration, or forging of or uttering of forged, 715 ^ 

causing name of “Bank of England" etc to appear on paper/ 
717 

paper for, sale of, 71 7 
engraving, 717 
possession of forged, 716 

Instruments for making, 716 
Bank of England, accounts of, falsification of 765 

or Bank of Ireland, embezzlement by officer of, 654 
Bankets’ Books Evidence Act, 387 • 

bankrupt, statements bv, how far evidence, 657 
bar, trial at, on removal by oertioran , 350 
barrator, definition of, 499 
barratry, 4,49 

person convicted of, practising as, 499 
begging letters, 697 

liehnng Sea Award Act, offences against, 561 
Behring Sea, killing seals in, as to, 279 

bench warrant, issue of, on non appearance of defendant, 3>1 
besetting in trade disputes, 565 
best evidence, rule as to, 890 
bestiality, 540 
betting advertisements, 551 
houses, 648 
In sjjreets, 551 

keeping a house for purposes of, what is, 650 
, on games, 691 

with minors, 552 
bigamy, 6 42 

evidence in, 534 
venue in, 635 

bill of exchange, alteration of, from lower to higher Hnm t 728 
assumed name, use of, to defraud, 724 
fictitious name use of, to defraud, 729 
forgery of, 727, 719 
unauthorised acceptance upon, 730 

binding over, 414 
btith, concealment of, r >98 
blasphemous libel, 531 
blasphemy, 530 

Book of Common Prayer, depraving the, 532 

refusal of priest to conform to, 532 
books of Bank of England, falsification of, 755 

company, alteration or destruction of, 661 
bond, forgery of, 733 

borrowing of money Induced by false statement of money-lender, 704 
Borstal institutions, detention in, 418 

discharge by licence from, 420 
transference from prison to, 419 
to prison, 420 

brawling in church, 478 
breaoh of contract, criminal, 564 
prison, 507 
the peace, 468 

- trust, by public officer, 485 
breaking into church etc , 675 

necessary to constitute burglary, 669 
bribery at elections, 484 

of members of public bodies, 484 
publio officers, 484 
bridge, injury to, 785 
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CRIMINAL LAW AND PROCSDURR— mnNmmA. 
brothel, detention of woman In, 543 
brothels, 541 
buggery, 689 

building, destruction of, by gunpowder, 776 
riotous demolition of, 478 
buoys, outting away, 790 
burden of proof, 377 
burglary, 566 — 672 

breaking necessary to constitute, 669 
dwelling-house, meaning of, 668 
entry necessary to constitute, 671 
evidence in, 672 
indictment in, bb9 
intent in, 671 
night, meaning of, 666 
4>unal, failure to give, 552 

offences relating to, 552 
prevention of, 552 
riotous behaviour at a, 479 
buying counterfeit gold or silver coins, 615 
canal, injury to, 784 
capacity, criminal, 23 ( ) 

“capital stock of a body corporate/ 1 what Included m, 765 
caption to an indictment, liatuie of, 349 

deposition of witness dangerously ill, 328 
carnal knowledge of girl under thirteen, 615 

sixteen, 616 

uiiut 613 

case stated, appeal by, 433 
casting away snips, 789 
cattle, injury to, 788 

thieats to wound or kill, 791 

cause, chalk nges for, 361 * 

caution to accuhed at close of examination of witnesses for prosecution, at to, 316 
ceitificate of character, false, 711 

cgistry of ships not legally granted, utc of, 657 
certified copy wilfully certifying as true a false, 741 
ceftwran, change of venue on removal by, 3G0 
effect of, 349 
grounds for grant of, 349 
return to, 349 

trial at bar on lemoval by, 850 
wnt of, 849, 860 
challenges for cause, 361 

peremptory, 360 
to fight, 469 
the array, 359 
polls, 360 
severance in, 361 
champerty, 499 

chapel, meaning of, in Larceny Act, 675 

character, evidence as to, of witnesses other than defendant, 384 
of, 3R2 
bad, 380 

general bad etc in cases of rape, 384 
false certificates of, 711 
of prosAutor, evidence of, 883 
cheat, common law, 689 
bheque, forgery of, 719, 723, 727 

what included m term, 727 
child, abduction of, 620 

deposition of (under Children Act, 1908), 323 
murder, when subject of, 571 
overlaying, 626 

children, accidents to, during dangerous performance, 626 
competency of, as witnesses, 400 
cruelty to, 628 

depositions of, when admissible at trial, 366 
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children, evidence <4, 408 
. •* exclusion of, from certain trials, 868 

neglect of, 623 

choke, attempt to, with intent to oommit indictable offence, 602 
chosen in action, not the subject of larceny, 641 
Christian religion, bringing into contempt, 479 
church, breaking into, 676 

monument in, injury to, 787 
notous demolition of, 778 
Church of England, offences against, 581 
circuits, enumeration of, 266 
circumstantial evidence in murder cases, 688 
civil proceedings, different from criminal proceedings, 886 
clearance of friendly society not an acquittance or receipt, 726 
clergyman, obstruction of a, 476 
clerk, falsification of accounts by, 666 
laiceny by, 644 

of assize etc , exaction of fees by, 482 
who is a, 651 

club, bo fide, not a house used for betting, 650 
clubs used for ganung, 646 
coal, larceny from mines, 639 

Coal Mines Regulation Act, 1897, forgery of certificate etc under, 761 
coercion of husband, presumption as to, 244 
cognovit actionem , false acknowledgment of, 739 
coin, defacing King b, 618 

King’s gold or silver, lightening, 615 
coinage offences, 6i4 

coining tool, conveying out of the Mint, C20 
coins, counterfeit, making, 614 

collatciakfticts, In fuithcranci of a common object, responsibility for, 252 
collision, failure to help master in, 568 
* commitment for trial, 520 

committal for contempt of court, 501 

of witness refusing to bo bound over, 922 
41 committed for trial,” meaning of, as to, 329 
commission, evidence on, 387 

in army etc , sale of, 486 
Commissioner of Assize, as to, 267 

Commissioners of Customs, foigcry of signature etc , 746 

Inland Revenue, imitation etc of paper, d*c» eio of, 745 
Treasury, forgery of name of, 749 

Coiiimissionei, special, reference of questions to, by Court of vCnminal Appeal, 439 
common law cheat, 659 

forgery, 7L0 
jurisdiction, 272 

purpose, necessary to constitute a principal in the second degree, 260 
company, director etc of, offences by, 665 ' 

company’s books, destruction or falsification of, 660 
compassing the death of the King, 450 
compellable witnesses, 401 

compensation of person injured by felony, dftder for, 449 

to innocent purchaser of stolen property, 688 1 

relatives of man killed in attempt to apprehend offenders, 449 
compensations, 446 * 

competency of children as witnesses, 400 

deaf and dumb persons as witnesses, 400 
drunken persons etc as witnesses, 400 
idiots etc as witnesses, 400 
witnesses in criminal prooeedmgB, 400 
complicity degrees of, 247 
compound larceny, 627 
compounding felony, 503 
4 penal aotion, 504 

compulsion, a# a defence, 24 1 
concealment of birth, 698 

indictment in, 608 

verdict of, 692 
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concealment of documents or Incumbrance, 70S » 

treasure trove, 621 

conditional discharge under Probation of Offenders Act, 1907„«US 
condonation in rape, 618 ® 

conduct of proceed inns, by person bound to appear and prosecute, 881 
confessions by defendant, 394 

one or more defen d ants, 897 
convict ion of defendant on own confession, 897 
person in authority, meaning of, 896 
whole of, must be given In evidence 898 
written, as evidence, 899 
u conscientious objection/* not a defence, 886 
consent, defence of, 237 

in assault cases, 606 
incest, 617 
Indecent assault, 619 
rape, 612 

conspiracy to murder, 696 
conspiracy, 260 

for seduction of women, 643 
seditious, 461 
to defraud, 708 

indictment In, 708 
to obstruct the course of jmtice, COO 
venue in, 283 

constable, parish, who bound to serve os, 487 
special, refusal to serve as, 487 
Constitution, libel on the, 463 
contempt of court, 601 
attachment for, 501 
contempts against the King, 459 
continuing acts, 281 
oontract, criminal breach of, 664 

for Bervicc of gas, breach of, 664 

water, breach of, 664 

or hiring, breach of , so as to endanger life, 664 
contractor (Government), communication of information by, 481 
contributory negligence as a defence in manslaughter, 686 
conveyances, fraudulent, 705 
conveying coining tools out of the Mint, 520 
convict, administration of property of, 429 
at large, 512 
definition of, 429 
disabilities of, 429 
property of, curator of, 430 
conviction, disqualifications following on, 428 

of defendant on own confession, 397, 

offence different from that charged in indictment, 371 
(previous), charging, 874 

evidence of, 882 
punishment after, 411 
copper coin, making counterfeit, 518 
copyholds, forgery of court rolls, 740 
corn, attempt to set fire to, 778 
coroner, court of, jurisdiction of, 269 
extortioTfcby, 482 

inquisition of, In case of treasure trove, 521 
trial on, 830 

corporation aggregate, criminal liability of, 239 
pleads by attorney, 861 

proper name of, must appear in indictment. 886 
Corpse, disinterment of, 662 

disposal of, to avoid inquest* 601 
exposure of, 663 
eorpui ddut », proof of, 878 
correction, killing in course of, 677 
of verdict, 378 

corroboration in Tape cases etc , 613 
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CRIMINAL LAW AND PROCKDUR K — continue*. 
oorroboratiua, when necessary, 888 
corrosfveit, injuries by, 608 
compt rewards, 604 
OOStS, 445 

amount of, ascertainment of, 446 

which may be awarded, 446 
enforcement of order for payment of, 447 
in Court of Criminal Appeal, 448 
incorrigible rogue, in case of, 448 
of person acquitted, 447 

preliminary examination, 828 
prosecution, payment of, out of local funds, 44% 
respondent in Court of Criminal Ap peal, 449 
solicitor and counw 1, 445 
order for payment of, 446 
payment of, by person convicted, 447 

treasurer of county council or boiough, 446 
scale of, regulation of, by Secretary of State, 446 
counsel, appearance of, at trial, 352 

instruction of, from the dock, 352 
counteifeit coin, buying, re< oiving, paying or putting off, 516 
copper making, 518 

or possessing machines for making, 620 
exportation of, 516 
foreign cooper, making 619 

gold and silvei, importation of, 619 
making, 518 
uttering, 519 

gold or silver, making or possessing machines for making, 520 
importation of 616 
* making, 614 

IKMMcssion of three or more counterfeit coins, rib 
ut tiring, 610 
what is, 514 

counterfeit mg, offence of, cBsmtials of, 515 
counties of cities, enumeration of, 286 
towns, enumeration of, 286 
counting house, meaning of b7I5 
counts in an indictment, °>T4 
coupon, c om pau j engraving, 767 

newtpu|ter, for guessing winner, 660 
stock engraving oi foiging, 766 
court, contempt of, 501 
of assist 268 
coroner, 269 
Criminal Appeal, 452 

appeal to, from order for restitution, 688 
assessor to, 489 
costs in, 448 

|M>wers exert liable by single judge, 448 
procedure, 4 47 

reference of question* tA special com miss inner, 459 
to, by Secretary of State, 443 
registrar of, duties of, 441 
King in Parliament, 270 
quarter sessions, 267 

Universities of Oxfo^l and Cambridge, criminal jurisdiction of, 270 
court roll of coni hold estate forgery of 740 
courts, criminal 205 
-mart!*]' 271 

oredinlllty of witnesses evidence as to, 864 
t remation, of f en ce s relating to, 562 “ 

Cremation Act, 1902, offences under, 568 
crime, classification of, 246 
definition of, 282, 426 
elements of, 233 
viniuil courts, 265 
capacity, 299 
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CRIMINAL LAW AND PROCEDURE— tentim**. 
criminal jurisdiction, limits of, 271 

lunatic, permitting escape of, 610 
proceedings, difference from civil proceedings. 386 • 
Criminal Law Amendment Act, 1886, offences under, 614 
crops, arson of, 774 
larceny of, 637 

cross-examination as to impartiality, 384 
in rape, 383, 613 
of defendant, 367, 404 
Crown, sncoession to, libel as to, 464 
cruelty to children, 628 
culpable homicide, 670 
curator of convict's property, 430 
damage, malicious, to proper tv, 768 
dangerous perfor nuance accidents during, 626 
date false date to deed, 712 
deadly weapon, use of, to repel assault G09 
deaf and dumb persons competency of, as * dnewa, 400 
death, ace* leration of, may l>c 672 

after a year and a day fiom injury inftu ted, 671 
from fright may be manslaughter, 671 
punishment of, 409 
debenture** forgery of, 733 
deoency, offences against, 637 
declaration, statutory, making a f&Ls**, 496 
Declaration of Title Act, 1862, forgery of cnLifio^te under, 74 
decoying away of child, 620 

Pacific Islanders, 627 

deed, definition of (withm Forget y Act, 1B61) 733 
false acknowledgment of, 740 
date to, 712 
forgery of, 733 

deeds, forgery under Acts for registry of, 740 
larct ny of, 637 
defacing King's oo.n, 518 
defamatory libel, r d»0 
defence, Lhe, 3l>7 

defendant, cioss examination of, 404 
evidence of, 4* >2 

husband of, 405 
wife of, 405 

win n called as a witness, 467 

compellable as a w tncs*» 403 
defendants, joinder of several, U2 
dcg™*es of criminal liabillU, 24 f» 
deltnum tremrru, as a defence, 242 
delivery of judgment, 376 

demanding money etc und< r forged instrument, 762 
w ith menacca, 664 
temolition of buildings, riotous, 473 

churches, houses e$c , 777 
house by tenants, 780 
demurrer, objection to indictment by, 366 
deportation of aliens, 418 
deiKwiticms, copies of, right of accused to, 322 
forgery^of, 739 
bow token, 315 
of child 928 

defendant, when evidence against him 399 
children when admissible in evidence, 366 
witness dangerously ill 327 
witnesses, when read at trial, 366 
transmission of, to officer of court of tn d, 322 
nv of, at trial, of witness dead or dangerously ill, 329 
depraving the Book of Common Prayer, 632 
Sacrament, 632 
detainer forcible, 476 

detention during King's pleasure of person tinder sixteen, 421 
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detention for period not exceeding one month of person tinder sixteen, 421 
specified j>criod of person under sixteen! 421 
In a Bt oital institution 418 
industrial school, 422 
refoi raatory school, 422 
41 retreat; 1 418 

at appellant, as criminal lunatic, 436 
inebriate m certified rtformatoiy, 417 
woman in brothel, 543 
preventive, 416 

die, meaning of, In Stamp Duties Management Act, 1891., 747 
diffcience betwftn criminal and civil proceeding* H8b 
dignity, name of, muni be given m indictment, Sib 
director, alteration or tlcstruc tion of company’s books by, CCO 
misappropriation by , 665 
of company, offence* by, 665 
Director of Public ProAcculion*, n* to, 292 

dt fern e by, at appeal, 440 
dfschmge by licence from liorstal institution, 420 

conditional, under Probation of Offenders Act, 1907 413 

of jury in course of trinl 370 
on disagreement, ^74 
dim Insure of official secrets, 480 
discovery of documents in criminal cases 387 
dim return of court as to amount of punishment, 426 
dilute rtttc ill < t corpse, r >f»2 
dismissal “ without prejudice;' 367 
diHordi 1 1 v houses, 54 1 

disputes in tween employers and workmen, 663 
diH<|Ui«lific alums f* bowing on conviction, 428 
dial ul banco* of public worship 477 
t religious meeting*, 478 

dividend warrant, finudukn lv making out, 767 
doc k\md obtaining and communicating mfuxmatlon an to 480 
•' dot uriiifit of title to goods ' meaning of, in Laiccny Act, l‘»o» 653 

dooiineiita, fraudulent concealment of, 706 

in possession of defendant, secondary evidence of, i*0 
production of, in crlnnual c iscs, 387 
public, proof nt 3*>2 
unFtamjMHl, ndumsion of, 388 
dog corrupt t iking of reward for return of, 605 
diuftiugot tiidiitment, *M5 
drawing lull of exchange by procuration, 727 
dnlliug, unlawful, 4i»7 

win ii not ilk gal, 468 
driving, fmious, 6Uo 

diown, attempts to with intent to commit murder 694 
drug*, adinmistiation of, with intent to commit indictable offence, G03 
diuukt ii ptisons etc., competency of, as witnesses, 400 
dninkiiruH habitual, punishment of, 417 
druakenutso, f»M , 

aa a deft net , 212 

effect of, m rnuidci and manslaughter, 581 
duels, 463 

principals and seconds m, when guilty of murder, 678 
dwelling-house, being found by mi. lit &u,675 * 

breaking into, with intent to commit felony therein, 678 
budding within curtilage of, entry of, 674 
deft noc of, killing in conn* of, 687 
t demolition of, by tenants, 780 

entry Into, by night, ti73 
meaning of, iu burglary, 668 
•teabag in 674 
threat to bum, 791 

dying declaration*, admissibility of, 893 

in murder ami manUanfrhtcr cases, 683 
eteemcht, forcible entry not applicable to, 474 
Kaat India bonder forgery of, 731 
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ecclesiastical courts, 271 

election, prosecutor put to, as to wbat charge to ptoceed os. srhen, 142 
electric! tv, larceny of, 644 

elisors the, 360 * 

embesslement, 649 

by officers of Banks of England and Ireland, 664 
person In King's service, 664 
policeman, 664 

charge of different embesslements m indictment, 661 
essentials of, 663 
evidence in, 661 

of money of unlawful society, 668 
venue in, 664 
verdict in, 650 
embracery, 489 

nneinies, distinguished from rctals, 464 
engine calculated to destroy L ft , netting, 606 
engraving tank note etc ,717 

stock certificate or coupon, 756 
engrossing 602 
enlistment, foreign, 628 
entertainment, unlicensed place of, "»44 
entry, false, on register of births etc , 742 
forcible, 474 

neceffoarv to constitute burglary, 671 
of ilwt lling house with intent to commit felony, 673 
judgment 377 

in tankir n pass book is a receipt, 726 
on register (I*and Transfer), f rauduh nt, 706 
escape 608 

aiding prisoner in custody for felony to 610 
of war to, 610 

to escape from custody on civil process, 609 
from prMjn aiding, 510 
permitting criminal lunatic to, 510 
established religion, seditious attacks cm, 531 
estroatuieut of l >ail on uon appeixuncc of deftndant, 811 
re< ogni sauces, 413 
evidence, 177- -408 

admission or rejection of, at preliminary examination 318 
admissions by defend Ant, HIM 

f ire li mi nary to trial, 886 
crcndant, 4‘>2 

before Court of Criminal Appeal, 439^ 
grand Jury, 146 
best, rule as to, 160 
competency of Hitrieaics, 400 
confession by defendant, 394 

one or more defendants, 197 * 

written, 399 

credibility of witnesses, 184 

difference betwe* n civil anriLcrlininal pioceedlng* 386 
dying declarations, admissibility of, 393 
false, lmiUment of person to give, 498 
manufacture of* 498 
forger? of instruments of, 735 
former cvidenc? when admissible, 199 
hearsay evidence 391 

in accusation of c nine for purpose of extortion, 606 
bigamy 614 
burglary, 672 

embez&iemcnt, 661 * 

false pretences, 693 
forgery, 764 

a* to whether * older*’ or M request ” eta, 724 
high treason, 467 
Urcenv, 649 

mansUugbtar cases, 688 
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CRIMINAL LAW AND P BOOBDU UK— continued* 
evidence — < ontmued 
f In murder caeca, 68 8 
perjury, 494 
procuring abortion, 697 
rape cases, 618 
receiving stolen goods, 681 
riotous demolition of building, 778 
seditious libel, 462 
of accomplice, 408 

age in offences under Criminal Law Amendment Act, 1886 616 
bad character, 380 
ch trader, 882 

of prosecutor, 883 
children, 408 

commission of sirn i Jar offenc* h, 180 

defendant, *88, 402 

husband of defendant, 388 

pr« v louH con vie lion, 382 

piopeiiHities, 380 

subornation, 380 

wife m treason, 405 

of defendant, 388, 405 
on commission, 487 
relevant facts, 378 

secondary, of documi nt in posbession of defendant, 390 
statement by def* nd&nt before examining justices, 333 

made by authority of p?ison< r, admissibility of, 397 
* in presence of accused, admissibility of, 398 

statements and depositions by bankrupt, how far, 657 
unstamped doc unit nt admission of, *88 
examination at trial, 303 

exception in omu liug clause of statute, w hen to be negatived iu indictment, 138 
•exchanges (arrnvl, sale of, 486 
Exchequer bill, foigery of, 711 

rnaLmg4&flt rumen ts for, 731 
purchase of paper provided for, 732 
exec ution of criminal, when murder, 675 
exemptions from < nminal liability, 244 
exhibition, indecent, 5J7 

"expenses” of solicitor and counsel assigned to appellant, 448 
explosion, causing, with intent to murder, 594 
doing act with intent to cause, 775 
iiijuiy by, 604 
likilv to endanger life, 775 
explosive substance, definition of, 775 

destruction of building by, 776 
making, 776 

manufacture of, With intent to commit felon j , 792 
placing In building, 777 

Explosive Substances Act, 1833, accessory to crime under, 779 

offences uuder, ns to, 277 
explosives, injury bv, 775 , 

Explosives A* t, 187n licence under, forgery of, 7ol 
expoiting counterfeit gold or silver coin, 6lb 
exposure, indecent, >17 
of corpse, 6o3 

expulsion of alien offenders, 418 
extortion, 481 

accusation of crime for purpose of, 666 
by threats, 664 
of valuable securities, 667 
factor, fraud by, 657 % 

facts, necessity tor setting out with ceftainty in indictment 337 
relevant, 978 

false acknowledgment of recognisances of bail or c*g nortf acturnem, 789 
affidavits, making of, 491 
certification of cop\ of record, 7S7 • 

* declarations, notices, certificates required by If arriage Act, 1836 63e 
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false entry in accounts of stock holders at Bank of England, 761 
on register of births etc , 742 
evidence, incitement of person to give, 408 
manufacture of, 498 
imprisonment, 606 
instrument, what is, 712 
pretence, continuing, 697 
pretences, 600 — 701 

attempts to obtain propet ty b\ , 702 

indict rut lit in, 702 

essentials of, 692 
evidence in, 693 

execution of security, obtaining, by, 703 
indictment for, 69H~ 

form of, 694 
al obtaining" in, 696 

order for restitution of property oblalnt <1 by, 701 
revesting of property obtained bv, 701 
trial for bars prosecution for lmeny, 691 
venue in, 281, 700 

promissory oath, making of, is not perjury, 491 
rumour spreading, to affec t prhes 662 
statement by director of company, 661 
token, use of, 689 
trade description, 667, 759 
falsification of at counts 6b l 

of stockholders in bank of England etc , 766 
pedigree, 705 
fear, putting in, 661 
felony, admission of facts in, 386 

arrest in case of 296 * 

charge of different filonhs In different counts, giv«*s rise to election, 
whi n 342 
compounding 503 

count for, not to be joined with count for mufclemi unour, 342 
defendant in, called upon, 375 
definition of, 216 

fot future of nth ces by person convicted of, 428 
incapacities of person convicted of, 429 
killing m course of commission of, 579 

misdemeanour and treasou, points of diff< lenu. hr f \iuu, 246 
misprision of, 503 

fictitious name, signature of note etc by, 712 
fight, challenges to, 469 
prize, 470 

fighting in a public place, 468 

filings, gold or silver etc , unlawful possession of, 515 
finding lost articles, when larceny, 630 
fine for malicious damage to propci ty, 793 
of person under sixteen, 424 
punishment of, 412 
fish ponds, luxury to, 785 
fisheries, seal, 561 
fixtures, larceny of, 639 
forcible detainer 476 
entry, 474* 

foreign documents, forgery of, 767 

Foreign Enlist neat Act, 1870, offt noes under, 628 

Marriage Act, 1892, offences under, as to, 278 
foreign state, piracy under colour of commission from, 626 
states communication of information to, 480 
forestalling, 662 * 

forfeiture of offices of person convicted of felony, 428 
recognisances, 414 

forged instrument, demanding money under, 762 
ntterr of, 714 

forgery, 710 — 767 , 

alteration of bill of exchange from lower to higher sum, 788 
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£ornury — •runtinued 

inumod name, use of, to defiaud, 729 
by statute, 7J6 

cheque Is both warrant and ordti for payment of monev, 723 
common law 710 
definitions of , 710 
evidence id, 764 

as to whether 44 order ’ or 44 request " etc., 724 
false certificates of character, 711 
fictitious signature, 712 
imitation of wrappers, 711 
indictment in, 762 
Intent in, 769 
of acquittance, 725 
bank note, 715 
bill of exchange 727 
sale (ship), 752 
bond 731 

builder's certificate (shin), 752 

cdiUfic&teof birth etc of nominee under Government Annuities Act, 182'* 
748 

disc barge under Merchant Shipping Act, 16*14 753 

Inland Revenue Commissioners, 744 
paymaster general or officer of Bank of England, 744 
icvicmption of land tax, 748 
regntiy (ship), 762 

▼al nation under Slave Trade Act, 1824 760 

under Births and Deaths Registration Act, 1K74 713 

Coal Mines Regulation Act, 1897 761 

Declaiation of litlo Act, 1862 741 

ohfique, 727 
oodicll, 784 
copy of jecclpt, 726 
court rolls, 710 
debenture, 733 
declaration (ship), 752 
deeds, 7 43 

deiKwltions, affidavit etc , before justice of peace, 7B9 
documents in i^aso of salvage, 660 

rdrfir iiig to di posit in scam* n a saving s bank, 73 1 
to ohtiin relief from Merchant bearucu’s b uud, 752 
under Ads for registry »»f diesis 740 
Men h&nt bhipping Act, 752 
Government Annuities Act, 1832. 743 
Fast India bonds, 733 
entry in register of hnths, 741 
evuhnoe, 738 
Exchequer bills, 731 
foreign documents, 767 
hall marks on plate, 758 
identification mark (motorcar), 761 
Incomplete document, 722 
instruments of evidence, 736 * 

King’s seals, 735 

licence under Explosives Act, 1875 761 

Ixindon Hackney Can nge Act, 184? 760 

marriage licence, 743 
minutes etc. relating to pensions, 751 
mortgage (ship), 752 
mope of Commissioners of Treasury, 749 
officer entitled to pennon, 751 
nomination paper under Ballot Act, 1 $72 762 

Municipal CoiporaLious Act, 1882 .742 
order tor delivery or transfer of goo Is, 719 
^Orders Bor payment of money, 719 
power of attorney for transference of stock, 756 
processes of court, 733 
promissory note 719 
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receipt, 719, 796 

(oopy of), 726 
records, 735 
register code, 762 

atal of Commissioner for Oaths, 739 
oonrt of record, 736 
document, 737 

Prohete, Divorce and Admiralty Division, 738 
Public Record Office, 737 
register office or bunal board, 732 
or signature of Maxtor in Lunacy, 739 
to municipal bye-law, 740 
security, genuineness neixasarv, 724 
signature of assistant record keeper, 7H7 
attesting witness, 7Si 
etc. of Comm ssiuner of t ustoms etc , 746 
of dmtncl registrar, 738 
judge, 7 17 

probate registrar, 738 
sea Ahhurjr officer, 764 

to minutes of municipal boiough council, 740 
pictures, 711 

summons of justa t* of peace, 7 19 
surveyor's certificate (ship), 76*2 
telegrams, 762 
trade murks 7 >9 


transfer of stock, 764 
Trt-jLSury bill 7’il 

undertaking lor payment of monev, 719, 720 
void instrument, 721 
war bond 7 11 


warrant for payment of money, 719, 720 

warranty for put poses of Bale of Food and Drugs Act, 1876 

mil, 744 

pensions in relation to 7 >1 

punishment of 706 

receipt (spent) alteration of, not, 726 

signature of, for another, not, 726 
resemblance to valid document, required, 7H 
summary conviction for, 767 
uttering, 714 

writing unauthorised ac< tpr nice of bill of « xchang* 730 
formal judgment, wh**n drawn up, 377 

fortress, obtaining aurl communicating in for mat ion as to 430 
fortunes, telLng, 709 
fraud, by directors, 655 

factors and agents, 657 
telling fortunes etc , 691 
couapiraiy to carry out, 708 
in relation to shipping doc uments, 597 
obtaining property by, 668 
of pawnbroker revocation of licence, 684 
winning money at gaming by, 691 
fraudulent abuse of power of attorney, 657 

concealment of documents or incumbrances! 706 
conveyance 705 

drawing of bills of exchange etc , 719 
falsification of pedigree, 705 
inducement to boriow money, 704 
m (^appropriation of property intrusted, 666 
frivolous or vexatious appeal, summary determination ef, 448 
fruit, destruction of, 782 
larceny of, 627 
furious driving, 605 

galiery, public, injury to articles ha, 787 
game, killing m lawful, 682 

gamekeeper, entitled to arrest poachers, killing 678 
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gaming, club* used for, 646 
houses, 646 * 

+ unlawful, 646 

winning money at, by fraud, 601 
gaoler, t taction <5f gratuity by, 48 J 
neglect of dufcv of, 487 
gus, contract for service of, breach of, 664 
larceny of, 643 
general issue, the, 858 

warrants, as to, 291 
girl under eighteen, abduction of, 028 
sixteen, abduction of, 0J1 
sixteen, carnal knowledge of 616 
thirteen, carnal know lulgo of, 615 

thirteen, permitting itaort for pui poses of carnal knowledge, 617 
giils, offences against, 61 1 

going armid, 408 * 

gold coin, counttiftit, 116 

or silver obtained fr*»m lightening coin, unlawful possession of, 616 
good behaviour, binding over to be of, 414 

« security for, by youtliful offender, 424 

goods in course of manufac turc, damage to, 780 
Government contractor, communication of information by, 481 
offences against, 4 r >0 
marks, misapplication of, 513 

grand jury, bills found bv, which quart* r scMuoni cannot try, how dcilt with, 348 
dutch ii ge of, M7 
evident e bctoie, 346 
immunity of, 348 

indictment, linding of, by 345—848 
powers of J47 
a proceedings before, 346 

graveyard, delivery of address not pi rmitttd l>, Iiwfui authority in, 479 
* grounds of defence and exemptions Iroui c mutual liability, 2 ih 
gunpowder, ui'inufactun of, with intent to commit tcion>, 792 
placiug, in building 777 
habitual * rimiunla, punish mint of, 416 
drunkards, 417 

Fliuknry Carnage Act, 184T, forgery of licence under, 760 
hall maiks on pinto, offenc •*» connect! <1 with, 7u3 
hut bon ring thieves, 655 
hard liboin, imprisonment with 110 
liny, attempt to sot tiro to, 773 
etc , threat to burn, 791 
hearing m rn met 4, 3<wJ 

of an iiiilit truent the 362 
hearsay tv idem c 393 
heiress, alKla^tiou of, 619 
High Court of Parliament, 205 
high seas, offences peculiar to the, 623 
lu non, 460 — 457 

adherence to the King's enemies 414 

alunh, when guilty of, 451 < 

ambassadors, when guilty of, 461 

compassing the death of the King 451 

different species may be joined in diffeicnt counts, 343 

evidence at trial for, 457 

Indictment for, 464 

foiling war against tin 452 

limitation of time in, 4o6 

married woman's position, 467 

overt act, nature of, 451 

witnesses, number of, necessary to conviction, 456 
highways, non-repair of, appeal in cam of conviction, 444 

• evidence of previous conviction m case of, 383 

hiring, contract of, breach of, so as to endanger life, 664 
homicide, 570 

excusable, 687 
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CRIMINAL LAW AND PROCEDURE — omMmhmI. 
homicide csnttnuetL 
justifiable, 586 

hop-binds, destruction of, 781 
house St* also dw el ling house, 

defence of one a, 470 
notons demolition of 778 
House of Lords, appeal to, 033 
housebreaking, 672— 676 
houses, betting, 548 

disorderly, 641 
gaming, 646 
hue and cry, 800 

husband, oonnction of, for receiving goods stolen by wife 679 
larceny by, 684 
of defendant, evidence of, 405 

% presumption as to wife s acts bring done under coercion of, 241 

identification mark (motor car), forgery of, 7bl 
idiot, carnal knowledge of, 613 
idiots etc , competency of, as witnesses, 400 
rape of, 612 

Ignorance of law, ss a defence, 236 
immunity of jury, 375 
impartiality, cross-examination as to 334 
impeachment, 266 

importing counterfeit foreign gold or silver com, 319 
gold oi silver coins, Dio 
imprisonment, false, G00 

of persou under sixteen, 422 
with bard labour, 410 
without bard labour, 4 10 
%n earner hearing m, 363 

inadvertence uithout culpability, defence of 237 
incapacities of pci son convicted of felony, 429 
incest, 617 

incitement to murder, 695 
mutiny, 464 

incomplete document, forgery of, 722 
incorrigible rogue, costs iu case of, 443 
indecency, gross, with a male person, 641 
indecent assault, 019 

exhibition, 637 

exposure, 637 

prints, procuring of, 638 

sending by pobt, 639 
publication, *i47 
indictable slanders, *09 
indictment, 329 — 351 

after verdict by coroner’s jui ^ , 330 
allegations in, to 1 m positive, UO t 
amendment of, 844 

arable figures, whether allowable in, 340 
caption of, nature of, 348 
certificate of, forgtery of, 736 
psrtiorari, removal of indictment by, 349 
contents of, 334 

copy of t to be supplied to accused, 466 
defeat in, when cured by verdict, 343 
defective averments in, 343 
demurrer, procedure by, 355 
double, not to be, 340 
drafting of, 345 

exception in enacting clause, when to be negatived m, 398* 
finding of, by a grand jury, 345 
form of, necessary contents of indictment, 334 
specific allegations, 334 
tn assaults on the King, 469 

attempts to obtain property, 702 
burglary, 669, 671 
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ORIMINAL LAW AND PHOOKDUBE — anUimud. 
indictment — co ntinu&Z 

id case of hAbilqa] drunkard, 654 
* concealment of birth, 699 

conspiracy to defraud, 709 
false pretences, 69-1 
forgery, 762 

forging order for payment of money, 722 

high treason, 455 

larceuy, 645 

manslaughter, 587 

murder, 687 

obscene libel, 688 

perjury, 498 

purchase of gold or silver coins etc , 525 
receiving etoI< u goods, 677, 081 
robbery, ht>3 

sedition* Jibcl, 462 * 

setting fire to house with intent to defraud insurance company, 769 
stabbing cases, 601 
subornation of perjury, 498 

* Intent, necessity for setting out with certainty, 187 
joinder in, 942 

lies, when, 939 

money, how described in, 340 
motion to quash, 354 
nature of, 334 

p&rticutiUH of matters chaiged in, when given, 398 
place, why mentioned in, 347 

preferring an, inodes of formal accusation of crime, 329 

under Vexatious Indictments Act, 1859 531 

presentation of, when the first step, 391 

• removal of, by c*rturrar\, 349 

requisites to, under Vexatious Indictments Aot, 1853 331 

right of private person to picfer bill of, at common law, 331 

signature of, bv foreman of grand jury, 947 

Btaj of proceedings, by nolUt proMquv, 350 

trial of, S'jI — 877 Sm trial of iudiotment 

▼ci diet to be given sepaiately on each count in, 343 

words essential in, in various crimes, 341 

the essence of the offence to be set out verbatim m, 339 
induicmcnt of peisoiiBto become sboxcholdeis, fraudulent, 658 
indue i rnt nta to confession 3 f >4 
industnal school, detention in, 422 
inebriates home detention in, 417 
iiubrl&tcfl, punishment of, 417 

infamous crime, s< cusatinn of, for purpose of t xtort on, 666 
infants, bitting with, 6 >2 

minimal capacity of, 239 
invitation to, to borrow money, 562 

information by runstcr of Orown Office at instance of private person, 330 
ex ('{hi mi , 329 

in (mutual cases, kinds of, 329 
informer, wh > mu\ be, 292 • 

innkeepers, uffem ts by 565 

inland Revenue Commissioners, forgery of certificate of, 741 
inquest prevention of, 601 

Inquisition of coroner in case of treasure trove, 521 
trial on, 830 

insanity, defence of, 241 

moral, ns a defence, 242 
t verdict of. 242. 373 
tnstxfement, false, what is, 719 
intent, averagsnt of, as to, 234 

criminal* presumption of, 880 
definition of, 206 
In burglary, 671 

false peetenevs, 697 A 

. forgery, 719, 7b3 
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intent in larceny, 689 

necessity for suiting eat with certainty in indictment, 88? 
proof of, 834 

•edition*, definition of, 463 
interrogatories not used in criminal cases, 88? 

Intimidation In trade disputes, 666 
of witnesses, 498 

irregular solemnisation of marriage, 636 

issue, the general, 358 

jetty, injury to, 784 

Jesuits, offences by, 479 

Joinder in indictments, 842 

of separate treasons or separate misdemeanours in separata counts, 848 
several defendants, 342 
offences, 342 

Joint owner, larceny by, 6S5 
journals of Parliament, spurious copies of, 787 
judge, forgery of signature of, 737 
insults to, 502 

notes of, furnished to Court of Criminal Appeal, 438 
summing up of, 369 
judgment, arrest of, 375 

by court, 376 
delivery of, 376 
entry of, 37 7 

formal, wht n drawn up, 877 
minute of, 377 
of outlawry , 432 
respite of S75 
vacation of, 377 
judicial officers, bribery of, 484 
jurisdiction. Admiralty, 273 

common law, 272 

iti < t of crimes committed out of England, 376 
plea to ihe, 356 

juror incapacitated, procedure in case of, 870 
objee tio*i of, to serve 362 

jury, conviction by, of offence of character dillcienl to charge, 371 
discharge of, in course of Inal, 370 
on disagreement, 374 
function of, in prosecution for hbrl, 463 
giving the prisoner in charge to, 362 
immunity of, 376 
of matrons, 376 
petfj, 3VJ 
retirement of, 371 

separation of, during adjournment, 369 
swearing the 362 

verdict of alteration of, by Court of Criminal Appeal, 436 
view by, 169 

justice, administration of, offences relating to 489 
justices of the peace, jurisdiction of, 268 

J ustifiable homicide, 686 

Leeping a house for purposes of betting, what is, 660 
Kidnapping Act, 1872, offences under, 627 
King, adherence to the enemies of the, 464 
assaults ondhe, 458 

exemption of v from criminal liability, 244 
compassing the death of, 431 
levying war against the, 462 

King's Bench Division, criminal jurisdiction of, 266 • * 

offences committed out of England triable In, E89 
King's naval services, offences in connection with, protection from, 760 
King's peace, person murdered must be in, 671 
King s seals, forgery of, 736 
King’s service, embezzlement by person in, 664 
King’s ship*, setting fire to, 773 
labour, hard, imprisonment with, 410 
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CRIMINAL LAW AND PROCEDURE — omUtnved 
land tan, foigiiy of certificate of redemption of, 748 
Land Transfer Act, 1376, fraudulent entry on register, 705 
* suppression of documents under, 705 

larceny, 627—6^9 
asportation, 680 
at common law, 628 
by bailee, 632 
clerk, 644 
husband, 634 
joint owner, 635 
partner, 635 
public servant, 644 
aeryant, 644 
statute, 636 
tenants, 639 
trick, G33 
wife, 611 

chose s m ac (ion not the subject of Cll 
compound, meaning of, 627 
counts In indictment for, 648 
esHentials of, 028 
evidence in, 649 
indictment in, 646 
lost articles, finding, G30 
of anlmals/env nature, 041 
coal fiom mines, 638 
deeds, 637 

document of title to goods, 649 
electricity, 644 
fixtures, 639 
gas, 64 4 

goods delivered by mistake, 636 

in the possession of a ini Ice, 635 
on , 638 
plants, 638 

public ornaments etc., 639 
ic colds, 643 
title deeds, 637 
ticcs, growing crops etc , 647 
valuable sic unty, 64 1 
watei, 643 
w ill, 642 
wreck etc , 640 

yarn, at tides of silk alpaca mohair etc , 644 
orders for restitution of stolen piopcrty, 684 
prosecution for, barred by trial for false pieteaces, 691 
punishment tor, 627 
revesting of goods, 685, 686 
value of some sort essential to, 636 
venue in, 261,288, 649 
last word right to, 368 
legal aid befoie Court of Appeal, 440 

under Poor Prisoners Defence Act, 1904 318 

when prisoner entitled to, under Poor Pnsoncis Defence Act, 352 
letters, demanding money by, with threats, 664 
levying war egatxist the King, 462 
constructive, 453 
express, 458 
Ubel, 669 

as to succession to the Grown, 464 
blas'diemcu*, 531 

Ya^tion of jury in prosecutions for, 463 
in uewspepetB, prosecutions for, 463 
obscene, fiadictmeut in, 533 
\m administration of justice, 469 
ambassador*, 528 
Constitution, 463 
, seditious, 461 
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CRIMINAL LAW AMD PROCEDURE — eoMmusd* 
libel — roniwu+d 
statutory, 468 
threat to publish, 668 
library, injury to articles in, 787 
licence, marriage, forgery of, 743 

of pawnbroker, revocation of, for fraud, 684 
to be at large, 416 

under Explosives Act, 1676, forgery of, 761 

London Hackney Carriage Act, 1843, forgery of, 760 
lightening Kings gold oi silver ooin, 616 
lighthouse authority, disobedience to order of, 660 
lights, misleading, failure to extinguish, 660 
limitation of time in case of treason, 466 

under Merchandise Marks Act, 18S7 668 

periods of, 284 

limits of ciimitial jurisdiction, 271 
loan, obtaining by false pretences, 697 
local description, whin required in indictment, 337 
limits of warrant, 80S 
locality of a crime, 280 

loudon County Council stock, making out false certificate of 767 
lost articles, finding, when larceny, 630 
lotteries, 647 

lunatic, criminal, permitting escape of, 610 

power of Court of Crimmil Appeal to order detention of appellant, as 436 
machinery, injuiy to, 781 

riotous demolition of, 778 
maim, wounding with intent to, GOO 
maiming cattle, 788 
maintenance, 499 
“ making a market, " 662 

counterfeit coins (gold and silver) 614 
copper coins, 618 
foreign copper coim 619 

gold and silver coin, 618 

instruments for forgery of Fxchequcr bills etc,, 731 
malice, 763 

aforethought, implied, 672 
evidence of, in murder cases, 688 
express, 672 

malicious damage to amount exceeding AG 791 
property, 768 

venue in, 792 

magistrates, bribery of, 484 
insults to, 502 
manslaughter, 680 

contributory negligence as a defence in, 686 
death caused through negligence, when, 686 
from fright, 672 

drunkenness, 681 * 

dying declarations, 689 
evidence in, ->68 
indictment in, 687 * 

killing in course of lawful game, 682 
of child by overlaying, 626 
prize fights, 682 
punishment, 692 
struggles in anger, 681 
sudden quarrel, 681 
man traps, setting. 606 

manufacture, goods in course of, damage to, 780 
mariners, misconduct of, 668 
mark (identification of motor car), forgery of, 761 
marks ot public department, misapplication of, 613 
on plate, offences connected with, 768 
(trade), forgery of, 769 

Marriage Act, 1898, failure to comply with, 686 
marriage, entry of false statement on register, 683 
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CRIMINAL LAW AND PROCEDURE — continued 

marriage, false declarations, notice, or certificate, 536 
irregular solemnisation of, 533 
• In r nee, forgery of, 743 
offences relating to, 532 

married woman, position of, as regards treason, 457 
Vaster m Lunacy, forgery at seal or signature of, 749 

of ship, confinement etc of, an act of pira< > , 525 
the Crown Office, information by, 8-10 
responsibility of, for acts done by s< rvaniB, 238 
rn iti imonial residence, definition of, 584 
ni.d rons, jury of, 875 

medical examination of prisoner, when an assaolt, 607 
meetings, religious, disturitauce of, 47H 

within a imle of Wistnurnter Ff nil, 470 
members of Parliament, exemption of, fiom criminal liability, 245 
menaces, demanding money with, 664 
wrn* rea , constant nts of, 244 

Merchandise Marks Ait, liability of master and servunt under, 56ft 
offences under, f>66 

mere hunt hi mien's fund, forgery of dot omenta to obtain relief from 75ft 

Merchant htippmg Act, 1801, forgery of documents mentioned in, 752 

Merchant Shipping Acts, venue, 561 

merchant shipping, offences relating to 556 

null pond, injury to, 785 

mines, injury to, 788 

ini mst i rial officers, bribery of, 4S4 

minis Urn of the Crown, brib< ry of, 484 

minors, betting with, 552 

mint, conveying coining tools out of the, 520 

minute of judgment 177 

misapplication of maiks of public depart incut, 513 
miHiipptopruwion by dirct tors, «»65 

fnc tors and agents, 657 
• trustee, 656 

of annuities etc under Munlcip il Corporations Act, 1882 655 

property intrusted, 658 
mlsc arnage, procuring, 696 
niifc< on duct of mariners, 5o8 
misdemeanour, admission of facts in, 886 

arrest without warrant in case of 298, 299 

chaigt of different misd< menu ours gives rise to election, when, 342 
count ft r, not to tie joined with count for treason or felony, 342 
d< tc udant not called upon in, 875 
dc flmtion of, 246 

felony and treason, points of difference between, 246 
misnomer, amendment of indu tment in cases of, 344 
tnisptisiorx, 261 
of felony, 505 
treason, 503 

missing wort! competition, 547 
mistake, «a a defend, 216 
money, how descubed In indictment, 340 
mom y-lendtr, inducement to borrow by 704 « 

monuments in church etc , injury to, 787 
moral insanity, as a defi nee, 242 
morality, offences against, o37 
motion in arrest of judgment, 456, 375 
to quash mdu tment, 354 
motive, dcnn'tion of 2 16 

Motoi Car Act, TftUi, forgery of identification mark, 761 

jiluniclpal Corporations Act, 1882, forgery of nomination paper under, 76ft 

murtlcfriio 'J 

agreement to commit suicide 573 - 

attempts to, 1 *6^3 

child, when subject of, 671 

compulsion by force to do act resulting in death, 67ft 
conspiraov to, 695 
death, acceleration of 671 
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CRIMINAL LAW AND PROOBDORB— 

id aider — eortimutd 

death, after a year and a day* 571 
duels, persons concerned in, when guilty of, 578 
dying declarations, 589 
evidence In, 588 

execution of onmioal, when murder, 676 

improper treatment of wounds, effect of, 572 

incitement to, 596 

indictment in, 687 

killing another at his leqnest, 573 

to save own life, 573 
bailiffs executing civil process, 678 
by officer, when, 675 

gamekeeper entitled to arrest poach' r* r *7 t 
in course of commission of felony* 57') 
correction, w hen, 677 
pursuance of common design, 579 
member of prose gang o73 
one person with intent to kill another, 573 
private person assisting officer of justice, 673 
King's peace, person romdered must be in, 571 
malice aforethought, 572 
plea of pregnancy, 592 
presumption m case of, 670 

provocation, effect of, in reducing to inanbluughter, 67G 
refusal to submit to operation, 673 
remedies, neglect to use, 67*2 
rescue in crises of, 61 1 
flimilar muidcr*, evident e nf, r is8 
statements by deceased 69 1 
sudden quarrels whe n, 578 
threats to murder, 696 
nitiseuTu, injury to articles in, 787 
mute by MSitation of God, 353 
of malice, J5J 
mutiny, incitement to, 464 
naval comts, 271 

navy, forge y of certificate of service In, 7 »0 
ncr'ssm «s a justification foi crime, as to 243 
neglect of children, t>23 

duty by public officer 486 
to provide food for cbildn n, <»23 
negligence, contributory, in nianslaughfc; cast h 686 
deaths due to 682 

new trial Court of Criminal Appeal lias no pom r to or mi, 438 
newspaper, articles in, as incitements to inuidoi, 695 
coupons for guessing winnei , 660 
prosecution for libels in, 4f» \ 
publication of seditious mutter by, 461 
night, being found annul by, 674 

meaning of, for purposes of burglar; , 668 
nolle prosequi % stay of proceedings on ii*d<< tmeiit 1 y, 360 
nomination paper under Baliot Act, 18/2, forgery of, 762 

Municipal Corporations Act, 1882, fulgrrv of, 762 
notes of judge furnished to Court of Criminal Ap|»eal, 438 
notice of appeal, 437 

to produge document in possession of defendant 390 
notification of residence to police, 415 

noxious thing, procuring with intent to procure abortion, 596 
nuisance, order for abatement of, 412 
oath, administering for seditious purposes, 465 
without authority, 465 

administration of, by justice, where no jurisdiction, 497 
making of false promissory oath is not perjury, 49! 
taking false, m proceeding not judicial, 497 

to commit treason, murder or felony, administering or Uking 466 
oaths, unlawful, 4G5 
obedience to authority as a defence, 248 
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object of punlihmoot, 425 
obliteration of government marks, 613 
obstruction of c lergyman, 478 
peace officer, 606 
•ervi'e on master of ship, 560 
11 obtaining: " In fata pretences, 696 
obtaining profierty by fraud, 688 
offence* against Church of England, 531 

decency and morality, 337 
Government, 450 
property, 627 — 793 
public order, 5 10— 370 
tranquillity, 4t)0 
religion, 530 
the person, 570— G27 
women anrl girN, 611 
by and in respi c t of public officers 480 
mnkccpc r», 565 

relating to burial and cremation, 532 
foreign nations, 52b 
t marriage, 532 

merchant shipping, 536 
prisons, 607 
public Ilf alth etc , 554 
trade, 5 b2 

under CMmmal Law Amiiidmcnt Act, 1885 614 

“offensive weapons,” meaning of, in Customs Consolidation Act, 1876 523 

officer killing by, whf u resisted, 675 
of justice, killing, 673 

King, taking reward by, 432 
public, communication of mfoi iiiaIioii bj, 481 
Official Secrets Act, 1880, offences umlcr, 4bl> 
disclosure of, 480 

ogus of proof, in defence of msauity 242 
opening case for the pio«e* uttou, Jt>3 

operation, refusal to submit to, docs not lessen respond bill y of as'-ulant, 572 
oppression, 4b J 

oiacr of proceedings at trial, 362 

where more than one defendant, 368 
for abatomi nt of nutsam e, 4 12 

conditional ditichim e of pcison convicted, 413 
delivery or transfer of goods forgt rj of, 71<» 
payment of money, forgi ry of, 719 
restitution of property obtained by false pretences, 701 
Btolen piopcity, 684 

suspension of opeiatiou of, 437 

ordeia, spurious i opies of, 738 
ore, larceny of, 638 
outlawry, 441 
overlaying child, 626 
overseer, neglect of duty by, 487 
overt act, definition of, 233 

in case of conspiracy to defraud, 710 
high treason, 451 
treason felony, 458 
nature of, 451 

oyer and terminer, communion of, 267 
Pacific Islanders, decoying, 527 
panel, the, 859 
panic, causing a, 601 

pfper of Commissioners of In laud Be venue, imitation of, 745 
for Exchequer bills etc., purchase of, 732 
paidon by Act of Parliament, 444 
plea of, E&6 

.under the Great heal, 444 
parish constable, who bound to serve u, 4S7 
Parliament, High Court of, 266 

members of, exemption of, from -Criminal liability, 245 
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Parliament, privilege of, 469 

spurious copies of journals of, 787 
parliamentary voters, neglect of overseers to make outf 487 
particulars of matters charged in indictment, when given, 888 
partner, larceny by, 635 

pawnbroker, order upon, for restitution of stolen cxkkU, 68& 
revocation of liccnoe of, for fraud, t>84 
paymaster general, forgery of certificate etc of, 744 
peace, breach of the, 468 

officer, refusal to assist, 606 

rebalance to or obstruction of, 605 
recognisances to keep the, 412 
penal action, compounding, 504 
pedigree, fraudulent falsification of, 705 
peers, trial of, for treason, felony etc r 270 
penal servitude, 409 
• pension, forgeries m relation to, 750 

forging name of officer etc entitled to, 761 
personation to obtain, 707 
uttering false affidavit to obtain, 7 
prremptor> < halltnges, 3 GO 
perjury, 4 *J0 

essentials of, 491 
evidence in, 494 

direction by judge as to pioneciition f«*r, 499 
indictment for, contents uf, 493 
summation of, 497 

peison m aulhonu (confessions), meaning of, 394 
pw i bo nation 70», - 7us 
of annuitant, 7o(> 
shurckn lder, 706 
stockholder 7(>G 

to obtain pension, prise-money etc , 707 
property, 707 

persons under sixteen, pu rudiment of, 421 
petitioning, tumultuous, 47U 
|**tty jury, 3 /I 

I*h irniac v A< t, 1869, making false entry in n gfstnr kept under, 744 
physical coercion, as a defeu* e, 243 

yuricv by statute, when punishable in Knglisli cuuit, 524 
forcibly boarding ship, 520 
how far a (< lony, 523 
ju re gentium* 52 1 
jurisdiction tu, 524 
master, confinement of, 525 
slave trade, engaging in, 526 
trading etc with pirate, 625 

under colour of connniSMou from foreign **talc, 628 
pirate, bring ng messages from, 525 

corruption to turn, 52 r > t 

master or seaman turning, 626 
trading with 52 1 
* place,*’ what is a (betting^ 649 
plants, dcstruc tion of, 782* 
larceny of, 638 

plate, hall marks on, offences connected with, 758 
plea of antrfUn* convict and of autrcfoiM acquit, 856 
pardo#, 455 
prey n fcucy, 592 
to the jurisdiction, 356 
pleading over, 358 
pleaa, 355 

spa i*l, i #5 

poison, administering, 393 

admmurtrauoo ut, so as to endanger life, 602 
attempts to administer, 594 
police supervision, 414 
policeman, embezzlement by, 654 
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CRIMINAL T.AW AND PROCEDURE —contxxtui. 
potlit challenges to the, 360 
Poor Prisoners Defence Act, provisions of, 852 
port, injury to, 784 • 

pos^Miion in case of receiving stolen goods, 678 

of stolen goods in absence of reasonable explanation, presumption 
681 

post office offences, venue In, 288 

receiving goods stolen from, b84 
servants, neglect of duty bv, ife3 
stealing from, 644 

sending indecent prints etc by post, *83 
pound breach, 512 

power of attorney for transferc nee of stock, h»rgc.ry of, 755 
frauduli nt abuse of, 6~»7 
pregnancy, plea of, ~*>J 
pujudice, dismissal without, 3>7 

preliminary exam nation IjeTore justices, 311 ->328 4 

bail, 821 

commitment fnr tnal, 320 
costs, 8 JH 
(U pOhlLl^IlH, 127 
diMliaigt of accused 320 
hearing, 311 
places of trial, 326 
remand, 319 

presentments by giami jury, 147 
preti-t gang, killing rncniU r of, ">74 
presumption in rases of umidcr %70 
• of criminal mU nt, i^O 

picsumptions, classifh ation of, JSh 
in bignmv, j 1 i 

pictcnccs, false, 692—701 *S<c f Use pief# rn cs 
pie\cntivc detention, 415 

* prison treatment ot (arsons auddgoing, 417 

pie* ious convict! >n, charging, 17 1 

punishment alter, 411 

convic tions evidence of, in iccc ivmg stolen gornlq, 683 
priest of Church of England, refusal of, to conform to Book of Common Prayer, 
512 


pnncipols and accessories, 247 

in the first <1* grcc, 248 

second dcgicc, 2 >0 

piinciploH dett i mining amount of punishment 42% 

punters, Pi own, parliamentary, documents f iLclj bearing name of, 733 
pi non breach, 5U7 

by vagrant, 608 
escape fiom, 608 

aiding, 510 

necessity of specifying in warrant of commitment to await trial, 322 
offences relating to, 507 

treatment of pi non undergoing preventive detention 417 
Pm in Commissioners, supervision of, 420 
prisoner of war aiding escape of, 510 • 

alien entitled to legal ud, under Poor Prisoners Dcfm< c Act, -152 
privilege of I'ailiaiacnt, 4t>2 
privikjoii persons, 244 
Privy Councillors, bnbery of, 484 
priie-flght, 470, 682 

di ith in, when manslaughter, 582 
pnae-monev, forging name of officer eta, entitled to, 751 
v personation to obtain, 707 

piobat* jgf strar, foigerv of signature of, 738 
probation offi er aupei vision of, 425 

Probation of Offenders Aet 1907, Fecoguisances under, 413 
proceedings before pica 351 
Processes of oouit, forgery of, 735 
proclamation, spurious copies of, 738 
under Riot Act, 472 * 
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procuration, 642 

drawing bill of exchange by, 797 
procurement to commit a felony, 964 
procuring, 914 
abortion 696 

production of documents necessary to determination of case by Court of Criminal 
Appeal, 438 
proof, burden of, 377 

of eorjru* delicti, 378 
promissory note, forger \ of, 719 
propensities, evidence of, 180 
property, malicious damage to 768 

meaning of, in larceny Act, 1861 681 

obtaining, by fraud, fist* 
of convut, adini lustration of, 429 

stolen, receiving of stolen goods and restitution of stolen property, 
631 

use of violence in dt fence of 609 
prosecution, time of conimr nr omen t of, 295 
prosecutoi, r hara<1n nf evidence as to, 383 

meaning of aa to, • 

protection fiom King b n i\ il servlt c»n, offences In oonnerton with, 750 
provisions, udk holcsome »*a'e of 564 

provocation, effort of, in reducing mtiidor to manslaughter, 676 
gestures as, 677 

public, admission of, to trial, 362 

bodies bnbery of incut In rs of 4S4 
w public fairly,’ meaning of term 4M 
public buildings, riotous demolition of, 773 
diKUiiM tils, definition of, i'M 
proof of, 392 

hralth etc , off< nc«s relating to, 664 
office, refusal to serve m, 486 
sale of, 48t» 

officer, bp ac h of trust by, 485 
briUrv of, 484 
neglect of duty, 4Sfl 

officers, offences by aurf in respect of, 480 
ornaments, Jaicen> oF, M3 
servant, larceny by, 644 
worship disturbance of, 477 
publir kt ion, indecent, 637 
punishment after previous conviction, 411 
dt ftmtion of 233 

detention in Borstal institution, 418 
discretion of court as to, 426 
disqualifications following oq oonviction, 428 
in general, 409 

matters to 1x» considered in fixing, 427 
object of, 425 
of death, 409 

deportation, 418 
fine, 412 

habitual criminals, 415 
drunkards, 417 
outlaWTV, 431 
• penal servitude, 409 

persons under sixteen, 421 
police supervision, 414 
preventive detention 416 
recognisances to keep tbe peace, 419 
special desses of offemlers, 415 
whipping, 41 1 
youthful offender, 418, 423 
principle determining amount of, 436 
potting In fear, 661 
quarrel, killing in sodden, 681 
quarter sewftns, jurisdiction of, 968 
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quashing the ar raj, 860 
quay, injury to, 784 
race, 1 entry for, in wrong name, 697 
railway, Injuries to. 786 

passengers, endangering, 666 

ticket, not an acquittance or receipt for money, 726 

rape, 611 

accusation of, for purposes of extortion, 666 
condonation in, 618 
consent in, 612 

conviction of other offences on indictment for, 614 
cross examination in, 61 * 

evidence of general bad character in cases of, 384 
of idiot, 612 

rates, rescuing goods lawfully distrained for, 613 
rebellion, joining In, how far high treason, 464 
rebels, distinguished from enemies, 464 
rebutt ng evidence at trial, 368 
lecupt, < lea ranee of friendly Bociety not a, 725 
distinguished from authority to pay, 725 
foigcry of, 719, 725 
spent, altciatlon of, 719 
receiver of stolen goods, 676 
wrev k, 640 

receiving goods stolen from Post Office, 684 
property stolen abroad, 680 
stolen goods, 676 

evidence in, 681 
indictment in, 677, 681 
nature of, b7‘i 

pawnbroker b licence, revocation or, 634 
possession in, 678 

of stolen goods in absence of reasonable 
exp] mat ion, 681 
venue in, 272, 288, 681 
rerognibances by person under mxLccu, 425 
cstreatment of, 413 
false acknowledgment of, 739 
forfeiture of, 414 
form of, 321 
of bail, 32 \ 

witness to appear at trial, 321 
taken, how, 321 
to appear and prosecute, 321 
keep the peace, 412 

prosecute (under Vexations Indictments Act, 1869) 320, 322 

transmission to officer of court of trial, 32 1 
nnder Probation of Offenders Act, 1907 413 

reconsidering \erdict, 373 
records, falsely certifying copy of, 737 
forgery of, 736 
lari eny of, 643 
what imludcd in term, 735 
recurrence of offence, bow guarded against 426 
redemption of land tax, foigery of certificate of, 748 
reduotioq of sentences by Court of Criminal Appeal, 433 
reformatory school, dt tention in, 422 
refusal to assist peace officer, 606 
regist/r of births etc , destruction etc of, 741 

marriages, entry of false statement on, 636 
ships, forgery of documents connected with, 752 
loners' Company, making false entry in etc., 743 
under rhiirmaoy Act, 1862, making false entry In, 749 
t lnfde Marks Act, 1905, making false entry in etc , 743 
registrar of Court of Criminal Appeal, duties of, 441 
~ * marriages, offences by, 536 

' &v tgistration of marriage null and void by Marriage Act, 1896 536 
<diy o' dgedt, forgery of documents under Acts for, 740 
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reuniting, 462 

regulations* spurious copies of, 786 * 

reigning sovereigns* exemption of* from criminal liability, 245 
relieving officer* neglect or duty by, 467 • 

religion* offences against* 530 

seditions attacks on the established* 531 
religions meetings* disturbance of* 478 

order, admittance of person as member of, 479 
remand, 319 

report of registrar as to assigning legal aid to appellant* 442 
rescue* fill 

reservoirs, injury to, 784 
residence, matrimonial, meaning of, 634 
resisting peace officer* 505 
respite of judgment, 375 

• restitution of lands forcibly entered on or detained* 477 
property obtained by false pretences, 701 
stolen property, orders for, 449, 684 
pawned, 688 
vali) iblc security* 685 
wnt of, t»e r > 
retirement of jun, 373 
“retreat, ' detention in, 418 
revenue nOit tn, offences by* 489 
revolting of pr>p«itv obtained by false pretences, 701 

pood*, obtained by fraud not amounting lo lureenv, 686 
tsLolii} property on ioim< tiou, 685, 68t> 

rewards* 445 

payment of, to those «icti\e in appichinmttn of offenders, 449 
riot, 471 

suppression of 473 
Riot Act* provisions of, 472 
rioters, arrest of* 474 
riotous behaviour at a buna!* 473 

demolition of buildings, 473, 777 
prevention of loruimgete of a ship, 473 
robbery, 6.1 

ass mil with intention of, 663 
by armed person, 663 
indictment in, 662 
whipping in case of* 663 
rout* 471 

Sacrament, depraving the, 532 
sacrilege* 675 

sale of commission in army etc , 486 
goods with forged marks* 567 
office* 486 , 

un whole some provisions, 554 

Sale of Food arid Drugs Ac t, 1875* forgery of (Warranty for purjmscs of, 760 
salvage forgery of document <4 etc., in case of, 560 
sanity, trial of issue as to, 3 >4 

scale of costa, regulation of fc bv Secretary of Stale * 446 
school, reformatory or industrial* detention in, 423 
scrip receipt a hen a receipt* 726 
sea-fishery oilh u*, forgery of signature of, 754 
sea-wall, injure to* 784 
seal fisheries, Jffil 

seal of Commissioner of Oaths* forgery of* 739 
court of record, forgery of, 736 
office of Master In Lunacy* forgery of, 739 
Probate* Divorce and Admiralty Division, forgery of, 736 „ 
public document or company, forgery of, 737 
Public Record Office, forgery of, 737 
register office or burial boanl, forgery of, 732 * 

to municipal bye-laws, forgery of, 740 
seals of King, forgery of* 735 

seaman, false statement of master as to wages and effects of* 667 
forgtrv of document relating to deposit in bank, 763 *f 
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seaman, leavim? on shore, r *~>6 
^ misc (induct of, 658 
m 07 apprentice, leaving behind, 278 
search warrant for* female detained for immoral purposes 541 
war i ants, as to, 110 
searc h ng prisoners, as to, 109 

second iry evidence of documents not capable of nioduction, 892 
dec m fary of tttate, reference to f'ourt ot Criminal Appt d by, 443 
regulation of scale of costs b\ , 1 17 
t m ( urity for good behaviour of jonthful pc rson, 424 
sedition, 400 

seditious attacks on the established religion, 631 
conspiracy, 4 cl 
inUntion, delmition of, 4GJ 
libel, 461 

mattoi, publn at ion of, by newspiper, 462 
purposes, ulminiHl-ering an oatii for, 466 
seductYbn of woman, conspii icy foi, 048 
self dt font c as a defi nee in asg lull cases, 6()B 
sentence, nppr d against, 4 V> 

computation of, oil dismissal of a} pc d, 411 
reduction of, bv ( ourt of Cniuin il Appcd, 433 
sentences on scvcial charges, 411 
nc rvant, who is a, 1*61 
servants, ch LstUu merit of, GOB 

falsific atlon of accounts by, 656 
larce uy by, 64 4 

neglect to provide fcxvl etc for idl 
responsibility of muster for arts of, 214 
service, conti net tor, bit u h of, so as to <udaiigii life, r jG I 
Setting lut tmci^ps, 774 

vt hi table pioduce, 774 

sqgr* lame in < built tigm, 101 
sh&iu < t ititicaie cn^i ivmg 7»>7 

sb ireholders, fiaudulcnt inducement of persons to become, 601 
personation of, 700 

shares, inset tion of tulsc number of, in contruc t ot sale etc , 7 ~t& 
sheriff, neglect of duty by, 437 
taking reward bj, 4K2 

ship, aliening signals with nd nt to endanger 790 

contiix rnent tit of muster of, an at t of pu *cy, 525 
damaging, with intent to desiroy, 7 r >0 
end »rih« nu^ , 6‘»8 

engagi d ’n prevention of smuggling, shooting at, 622 
foiM '3 °l documents connected with regi&tei, 752 
Ui distress, assault on person t ndcavounng to save, 651 
d« strov mg, 790 

pievcntion of person endeavouring to save life, 659 
master of, obstiuction of service on, 560 
riotous prevention of loading etc of, 473 
setting lire to, with inUnt to niutder, >94 
unstaworthy, sending to sea 619 t 

use of certilicAte of registry not legally granted, 557 
shipping document*, fraud *n relation to, 667 
nffenoe* relating to Vm 
ships, injuries to^Bl 

shoot, attempts to, with intent to comm t murder, 594 
shooti g At ship etc engaged in prevention of smuggling, 529 
shop, meaning of, 672 

shorthand notes At trial where appeal lies, 442 
gg^tmegglmg vessels, 522 

*Uon of, with intent to ending**? ship, 790 
Counterfeit, 61c 

* dioUble, 5b9 
regfotra % M# 

. seisure of vessels engaged in, 627 

j* brtrv > Act, 1814, forgery of cert iff oatettf valuation undtr,^T60 
w yVj of persons as, 526 
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smuggling, 523 * • 

procuring persons to assemble for, 522 
societies, nn lawful, 466 
sodom y, 540 

soldier, criminal responsibility of, 488 
solemnisation of marriage* irregular, 535 
soliciting to sodomy, 640 

solicitor, person convicts of barratxy practising as 492 
soreerv, pretence to exercise, 703 
Sovereign, offences against, 460 

special commissioner, reference of questions by Couit of Criminal ApVcal to 439 
pleas, 465 ri 

tribunals, 270 
verdict 371, 373, 374 
» m case of insanity, 242 

spec< lies on the farts at piclmifnar? examination 317 
4 spot " competitions in ncwspaiicrs, M7 
spunggiins setting, 605 

spurious copies of Government documenth, 738 
stabbing caaen mdn tment in 601 • 

stamp, mtamng of, iu Stamp I>u*lrs Management Act, 1891 747 

standing mute, 353 

statements by di ceased, whrn evidence, in murder and manslaughter oases, 691 
defendant before examining justices, 499 
made by authority of prisoner, admissibility of, 397 
kin presence of accused, admissibility of, 398 
of aerated at preliminary examination how taken, 316 
Stationers Company, legist* i of, milking false entry in etc , 713 
btationery Oflu e, spurious copies of doc uiueuts of, 749 
statues injury to 787 

stfttuu effect of ti new, on acts not originally unlawful, 237 
statutory d deration, m iking a false, 496 
libels 4 6 4 

stealing from the p* r*on, 664 
in dwelling hnuvc, 1*7 » 

stearn engine tic , notous dtmi>HJ«»n < f 778 
stock c < i tih cate engraving 7:>t? 
block ]' t cl mnge combined ions 66 V 

IaUuJdu (. ounty Counc il, making out false certificate of 757 
transfer of foigery of, 754 
sUh! hohhi, [lersonatinn of, 706 

stoien goods, compendium to ltmoc« nl purchaser of, 088 
receiving, 676 

property, corrupt taking of rewards for restoration of, V*l 
orders for resiitution of, 44 f * 

sqhpensioti of operation of, 437 
•tores. His Majesty's, having possession of (stolen), 613 
straving animals, 512 
street betting, 5*1 
struggles iu angrr killing m, 681 
■u tiornat ion, evidence of 3S0 
of pt r,ury, 497* 

indictment in cas* of 468 

tubpana ad UMiftrandum service of d# fend tnt with, 388 
rfxi'es 0 enm service of d» fondant with, 888 
succession to Csown, iiUl a* to, 4h4 
suicide V*2 

agi*ement to commit, 573 
attempt to commit 69 J 
suing ambassadors Uc , 528 
summing up ca»c h% counsel for prosccntioiL 868 
of judge , 169 * 

summons dehuuio i of 290 

Buuriav, houses used fot public entertainment on 644 
supervision of police 4 1 4 

Frinon Com missioned, 420 
probation officer, 426 

sureties (bail), contract to indemnify, illegality of, 823 
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CRIMINAL LAW AND PROCEDURE — eont t n uei 
sureties (bail), powers and duties of, 323 
% who may be, 325 

siApensi'in of sentences on appeal, 438 
swearing the jury, 362 
telegrams, forgery of t 762 
telegraph, injuries to, 787 
ten'uit, larceny by, 649 

territorial waters, crimes committed within, os to, 276 
Lhrf t-bote, 503 
threat, as a defence, 243 
eitortion tjv, 664 
to burp house etc , 791 
dam ige property, 791 
murder, 09b 
publish libt I 669 
token, false, use of, 690 
Loll b<«r, deatriu turn of, 786 
trade combinations, 564 

description, false, 667, 769 
disputes, 66 i 

mai ks, forgery of, 666 759 
offences relating to, %2 
unions, 564 

Trade Mai lot Act, 1903, rnukinr false entry m register nmler, 743 
transit r of stock, forgery of, 754 

transit fence of prisoner from prison to Borstal institution, 419 
travellers, refua.il of innkeeper to receive, 556 
trnvc i se and reversal of outlawry, 4 12 
ticaeon Mrs aUo high treason 
arrest in case of, 296 
bail in cSiu of, 324 

count for, not to tie joined with count for misdemeanour 412 
* evidence of wife In, 405 

felony and rmsdumaiiour, points of difference la.twccu, 246 
high, 460—457 >See aUo high tnaaozi 
misprision of, 503 
no accessories in, 45ft 
overt acts, must be ptoved by, 456 
two witnesses nc c essary to conviction for, 4 »6 
venue In, 28 1 
treason felony, 4 57 

diffeic nt spM ies may be joined in diffi rent counts, 342 
treasure trove, concealmtnt of r >21 

taking of, not larceny, 640 
what is, 521 

Treasury bill, forgery of, 731 

making instruments for, 731 
purchase off paper piovided for, 732 
trees, destruction of, 782 
lauenv off, 637 
trial, adjournment of, 369 

admission of public to, 362 
appearance, 151 
arraignment 453 

at liar, on vtmoval by certiorari, 360 
discharge of jury in course of, 370 
or animation at, 963 
exclusion of children from, 863 
, general issue, 3 r >8 
hearing , tbe, 362 

in arrest of judgment, 355 
to quash indictment, 154 - 
* nop^ap pea ranee of defendant, proceedings on, 351 
of indictment, 351-377 
order of proceedings at, 362 

where more then one defendant 368 
pehtjrr 359 * V 

pLtcc 'de termi nation of, by jnstioes, 32§ 
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trial, pleading over, 358 + 

pleas, 355 

postponement of, application for, 353 
proceedings before plea, <151 
rebutting evidence at, 368 
sanity, issue as to, 354 
tribunals, special, 270 
trick, larceny by, 633 
triers, the, 360 

Truck Act, offences under, 566 
trustee, meaning of, in Larceny Act, 666 
misappropriation by, 555 
tumultuous petitioning, 470 
turnpike destruction of, 786 % 

undertaking for payment of m> Jorge ry of, 720 

unlawful assemblies, 463 ' 

taking part in, 470 
combination, extent of term, 4G5 
drilling, 467 
gaming, 646 
oaths, 465 
socieiu s, 466 
wounding, 601 

nnheensed place of entertainment, 544 
unnatural offences, 5 W 
un^ciworthy ship -send mg to sea, 559 

unstamped docuupm, admission of, in criminal canes, 383 
uttciing com not King’s cunont coin, 517 
counteifcit coin (copper), 518 

foreign gold or silver coin, 519 
old or silver com 615 
false affidavit to obtain pension, 760 
of forged lank note, 716 

bill of exchange, 727 
bond, 733 
cheque, 727 
deed 7 3 I * 
instrument, 714 
pfOEuifnnrv note, 727 
pi oof of, 766 

YAcntion of judgment, 377 
vagrant, evidence of bad chanu ter, 3s3 
prison brr-ach bj, 608 
valuabb security, extortion of, 667 
larcenv of, 642 
restitution of 6t>5 

vegetable produce, arson of 774 • 

venue, 279—290 

change of, on remora! by oertwrat i, 3 >0 
in abduction, 2b J 
acts of violence, 282 
bigamy, 635 • 

conspiracy, 253 
lontmuing acts, 281 

crimes committed on boundaries of counties, 236 

• journeys, 287 - ^ 

death in one place caused by criminal act in another, 289 , 
embezzlement, 664 
extortion, 286 
false pretences, 760 
high treason, 283 

committed out of England, 189 
larceny, 281,649 

malicious damage to property, 792 

Merchant Shipping Acts offences, 661 

murder or manslaughter by person subject to Mutiny 

obtaining money by false pretences, 281 

post office offences 288 
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Teiiue—continued , •* 

% in rec» lung stolen property, 282, 681 
• ftJa\i trade eases, 286 

stealing frtim wreck, 288 
uttering counterfeit coin in two conn ties, 287 
wilful neglect etc, to transmit parliamentary writs, 268 
meaning 

necessity of properly laying, 272 
verdict, 37(M 176 t * 

alteration^, by Court of Criminal Appeal, 486 
corVect ton of, 378 

defect in UiOictment, when cured hr, 343 
obtained on 'uncorroborated evidence of acoomplice 408 
of assault with intent to 10 b, on indW- for robbers, 663 
common assault, on indictmep' ' j serious assault, 610 
concealment of birth, on trid* luurder, 699 
a emb* /rlcmtnl, on trial for larceny, 649 
Insanity, 873 
recon side i ing, 373 
special, 371, 373, 174 

proper conclusion from, ordered to be recorded by Court of Criminal 
Appeal, 436 

to be given separately on each count in indictment, 343 
where juror incapable, 371 

Vexatious Indictments Act, 1869, recognisances to prosecute under, 820, 332 

restrictions on indictment under, 331 
viaduct, injury to, 786 t 

vit vv by jury, 369 
void instrument, forgery of, 721 
war bond, foigcry of, 731 

* making instruments for, 731 

purchase of paper provided for, 732 
Warehouse, meaning of, 672 

riotous d« mohtion of, 778 
wairaut, hacking, us to, 108 

Ik nth issue of, on non appeal ance of defendant, 351 
for arrest, execution of, 307 * 

payment of money, forgery ot, 719, 720 
of anest, definition of, 291 

commitincul lo pnson to await trial, 322 
warrants, general as to, 2**1 
local limits of, 108 
search, as to, H10 

warranty for purposes of Sale of Foods and Drugs Aet, 1876, forgery of, 760 
water, contract for scruce of, breach of, 564 
laittny of, 643 

weapon, list of, to icpc.1 common assault, 609 
weighing engiue, d estimation of, 786 
Westminster, meetings within a mile of 470 
wharf, injury to, 784 
whipping in attempts to choke, 602 

incest, 617 * 

larceny, t>28 

r malicious damage to property, 773—798 

robbery, 663 

>. » use of explosives and corrosives, 60$ 

■V uof youthful offenders, 428 
*e> * ' punishment of, 41 1 
w 1 ^ evidence of* in cases of treason, 406 
' 1 3*rcgky by* 634 

i(f£Zdtend*i>b, evidence of, 406 
presumption as to coercuntiv husband, 244 
v rewgfag Stolen goto d* by, Si! 
will, toilet? of, 784 
6#2 

winning nhtt*y>ai getting by fraud, 891 * 

w’iche3p*%7C to exercise, 691 * f 

witness «r ~ t JAfany»nlary inquiries, Intimidation eta, of, 499 
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